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In  the  Court  of  Appeals  of  the  District  of  Columbia. 


No.  2783. 

The  National  Savings  &  Trust  Company,  Executor  of  Charles 
Early,  and  James  J.  Lampton,  Appellants, 

vs. 

Margaret  C.  Sands. 


a  Supreme  Court  of  the  District  of  Columbia. 

In  Equity.  No.  27705. 

Margaret  C.  Sands,  Complainant, 

vs. 

Charles  Early,  James  J.  Lampton,  Charles  W.  Fairfax,  Joseph 
W.  Harper,  Harrison  G.  Dyar,  Defendants. 

United  States  of  America, 

District  of  Columbia,  ss: 

Be  it  remembered,  That  in  the  Supreme  Court  of  the  District  of 
Columbia,  at  the  City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were  filed  and  proceed¬ 
ings  had,  in  the  above-entitled  cause,  to  wit: 

1  Bill  of  Complaint. 

Filed  March  26,  1908. 

In  the  Supreme  Court  of  the  District  of  Columbia. 

In  Equity.  No.  27705. 

Margaret  C.  Sands,  Complainant, 

vs. 

Charles  Early,  James  J.  Lampton,  Charles  W.  Fairfax,  Joseph 
W.  Harper,  Harrison  G.  Dyar,  Defendants. 

To  the  Supreme  Court  of  the  District  of  Columbia  Holding  an 
Equity  Court: 

Your  complainant,  Margaret  C.  Sands,  respectfully  shows  the 
Court: 
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1.  That  she  is  a  citizen  of  the  United  States  and  a  resident  of  the 
District  of  Columbia,  and  brings  this  suit  in  her  own  right. 

2.  .That  the  defendants,  Charles  Early,  James  J.  Lampton, 
Charles  W.  Fairfax,  Joseph  \V.  Harper,  and  Harrison  G.  Dvar,  are 
also  citizens  of  the  United  States  and  residents  of  the  District  of 
Columbia,  and  are  sued  in  their  own  right. 

3.  That  on  March  10,  1905,  the  defendant,  Joseph  W.  Harper 
was  the  owner  in  fee  simple  of  premises  known  as  the  Winchester 
Apartment  House,  located  on  lot  218,  square  numbered  151  as  per 
plat  on  record  in  the  office  of  the  surveyor  for  the  District  of  Co¬ 
lumbia  recorded  in  liber  29,  folio  104;  and  that  on  March 

2  16,  1905,  the  defendant,  Joseph  W.  Harper,  deeded  the  above 

described  lot  to  W  illiam  J.  Flather  and  John  E.  McLeran  in 
trust  to  secure  William  Gaskins  in  the  sum  of  $15,000,  the  said 
sum  of  $15,000  being  represented  by  three  notes  of  $5,000  each, 
dated  March  16,  1905,  bearing  5%  interest,  payable  five  years  from 
their  said  date;  recorded  March  17,  1905,  in  liber  2858, ‘folio  341; 
and  that  the  said  lot  was  conveyed  on  March  17,  1905,  by  the  de¬ 
fendant  Joseph  \\  .  Harper,  to  James  E.  Evans,  by  deed  recorded 
March  18,  1905,  in  liber  2860,  folio  223;  and  your  complainant 
further  shows  that  on  March  1 1 ,  1905,  the  said  James  E.  Evans 
e\  ed  tlie  a foi  c *  <iid  lot  in  trust  to  James  J.  Lampton  and  Charles 
W.  Fairfax  to  secure  Joseph  W.  Harper  in  the  sum  of  $5,000,  rep¬ 
resented  by  three  notes,  each  dated  March  17,  1905,  each  bearing 
5%  interest,  and  payable  as  follows:  $1,500  payable  two  years  from 
date,  $1,500  payable  three  years  from  date,  $2,000  payable  five 
years  from  date,  recorded  in  liber  2860,  folio  223.  That  on  March 
17,  1905,  the  said  James  E.  Evans  conveyed  the  said  lot  to  Margaret 
C.  Sands  bv  deed  recorded  March  18,  1905,  in  liber  2860,  folio 
226. 

4.  That  on  October  1,  1904,  your  complainant  was  the  owner  of 
premises  known  as  the  St.  George  Apartment  House  located  on  lot 
12,  square  numbered  85,  in  Washington,  D.  C.,  and  was  continu¬ 
ously  the  owner  thereof  until  January,  1908;  premises  known  as 
the  Margaret  Apartment  House  located  on  lot  51,  square  numbered 
6,  at  1815  Kalorama  Avenue,  Washington,  D.  C.,  and  was  con¬ 
tinuously  the  owner  thereof  until  November,  1907 ;  that  she  was 
the  owner  of  premises  known  as  1620  Eighteenth  Street,  N.  W., 

Washington,  D.  C.,  from  October,  1904,  to  March  16,  1905. 

3  5.  That  from  December  10,  1904,  until  sometime  in  1906, 

your  complainant  was  the  owner  of  a  certain  promissory  note 
for  $3,500  dated  December  10.  1904,  bearing  5%  interest,  payable 
one  year  from  date,  and  made  by  William  J.  Kehoe.  That  the  said 
note  was  not  paid  at  maturity,  and  that  it  remained  in  your  com¬ 
plainant’s  possession  until  sometime  in  1906,  when  she  indorsed 
the  same  and  placed  the  said  note  in  the  hands  of  the  defendants, 
Charles  Early  and  James  J.  Lampton  for  collection  for  her  account.  * 

6.  That  in  October,  1904,  the  defendant,  Charles  Early,  and 
the  defendant,  James  J.  Lampton,  were  partners  in  the  real  estate 
business,  doing  business  in  the  City  of  Washington,  D.  C.,  under  the 
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firm  name  and  style  of  Early  and  Lampton,  and  were  continuously 
such  partners  to  and  including  January  1908. 

7.  That  on  or  about  October  31,  1904,  your  complainant  em¬ 
ployed  the  said  firm  of  Early  and  Lampton  to  act  as  her  agents  in 
the  collection  of  the  rents  as  they  might  accrue  on  the  above  de¬ 
scribed  St.  George  Apartment  House,  the  Margaret  Apartment  House 
and  1620  Eighteenth  Street,  N.  \V.,  and  that  the  said  defendants, 
Charles  Early  and  James  J.  Lampton,  on  several  occasions  previous 
to  February  7,  1905,  had  represented  to  your  complainant  that  it 
would  be  to  her  best  interest  to  place  all  of  her  said  property  in 
their  hands  for  management;  that  on  February  7,  1905,  your  com¬ 
plainant,  believing  that  the  representations  aforesaid  were  made 
in  good  faith  and  for  her  welfare,  signed  a  contract  which  was  pre¬ 
pared  by  the  defendants,  the  said  Charles  Early  and  James  J. 
Lampton,  whereby  she  assigned  the  rents  as  they  might  accrue  on 
the  above  described  property. 

4  8.  The  said  contract  authorized  the  said  defendants,  Charles 
Early  and  James  J.  Lampton,  to  take  complete  charge  of  the 

aforesaid  property,  collect  all  the  revenues  that  might  accrue  there¬ 
from,  pay  all  bills  for  expenses,  repairs,  taxes,  insurances,  special 
assessments,  interest  on  incumbrances,  and  to  retain  for  their  com¬ 
pensation  a  commission  of  5%  on  the  gross  receipts,  and  lastly,  after 
a  sufficient  sum  had  accrued  to  pay  her  note  for  $750.00  held  by 
the  said  defendants,  Charles  Early  and  James  J.  Lampton,  to  pay 
the  surplus  to  your  complainant;  and  that  on  or  about  March  17, 
1905  your  complainant  authorized  the  said  defendants,  Charles  Early 
and  James  J.  Lampton,  to  act  as  her  agents,  to  collect  the  rents  as 
they  might  accrue  on  the  Winchester  Apartment  House  above  de¬ 
scribed,  and  it  was  agreed  between  your  complainant  and  the  said 
defendants,  Charles  Early  and  James  J.  Lampton,  that  they  were  to 
pay  all  bills  for  expenses,  taxes,  insurance,  special  assessments,  inter¬ 
est  on  incumbrances,  and  after  retaining  as  compensation  a  commis¬ 
sion  of  5%  to  pay  the  residue  to  your  complainant. 

9.  That  from  February  7,  1905,  to  August,  1907,  the  defendants, 
Charles  Early  and  James  J.  Lampton,  continued  to  act  as  the  agents 
of  your  complainant,  and  during  that  period  had  complete  charge 
of  your  complainant’s  business  affairs;  that  the  said  defendants, 
Charles  Early  and  James  J.  Lampton,  during  that  period  represented 
to  your  complainant  that  they  were  managing  the  said  business  of 
your  complainant  so  that  her  financial  condition  was  thereby  greatly 
improved,  and  that  some  time  in  August,  1907,  while  the  said 
defendants,  Charles  Early  and  James  J.  Lampton,  were  still  acting 
as  her  agents,  and  while  your  complainant  was  absent  in 

5  Europe,  the  said  Charles  Early  and  James  J.  Lampton  mailed 
to  your  complainant  eight  promissory  notes  payable  to  James 

J.  Lampton,  agent  for  Anne  L.  Lampton  with  the  principal  sum  left 
blank  on  each  note  and  accompanied  the  said  notes  with  a  request 
that  your  complainant  sign  the  same  and  return  them  to  the  said 
defendants,  Charles  Early  and  James  J.  Lampton,  for  discount  as 
her  business  affairs  might  require.  That  your  complainant  having 
implicit  faith  in  the  honesty  and  integrity  of  the  said  defendants, 
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Charles  Early  and  James  J.  Lampton,  signed  the  notes  in  blank  as 
requested  and  returned  them  to  the  defendants,  Charles  Early  and 
James  J.  Lampton. 

10.  That  on  October  1,  1907,  the  defendants,  Charles  Early  and 
James  J.  Lampton,  while  still  acting  as  your  complainant’s  agents 
had  filled  up  and  discounted  some  of  the  above  described  notes  which 
your  complainant  had  delivered  to  them  as  aforesaid,  and  that  on 
that  date  the  said  Charles  Early  and  James  J.  Lampton  still  had  in 
their  possession  some  of  the  aforesaid  notes  signed  in  blank  by  your 
complainant;  that  your  complainant  is  not  informed  and  therefore 
cannot  state  what  sum  of  money  belonging  to  your  complainant  was 
on  October  1, 1907,  in  the  hands  of  the  said  defendants  Charles  Early 
and  James  J.  Lampton  as  proceeds  of  the  aforesaid  notes  which  were 
discounted  as  aforesaid,  for  the  reason  that  the  said  defendants, 
Charles  Early  and  James  J.  Lampton,  have  neither  advised  your 
complainant  what  disposition  they  had  made  of  any  of  the  said 
notes,  nor  how  many  of  them  they  were  on  that  date  still  holding 
in  their  possession.  And  furthermore,  that  on  October  1,  1907,  the 

said  defendants,  Charles  Early  and  James  J.  Lampton,  had  in 

6  their  possession  the  proceeds  of  the  above  described  note  of 
William  J.  Kehoe  which  they  had  collected,  and  also  on 

October  1,  1907,  the  said  defendants,  Charles  Early  and  James  J. 
Lampton,  had  in  their  possession  a  large  balance  of  rents  collected 
by  them  and  belonging  to  your  complainant. 

11.  That  it  appears  on  the  records  of  the  recorder  of  deeds  for  the 
District  of  Columbia,  liber  3095,  folio  338,  that  on  October  1,  1907, 
that  Charles  W.  Fairfax,  and  James  J.  Lampton,  trustees,  sold  the 
said  premises  known  as  the  Winchester  Apartment  House  located  on 
lot  218  square  numbered  151,  subject  to  the  above  described  deed 
of  trust  in  favor  of  William  Gaskins,  for  a  consideration  of  $6,500. 
The  said  record  recites  that  the  sale  was  made  because  of  default  in 
the  payment  of  your  complainant’s  note  for  $1,500  dated  March  16, 
1905,  due  March  16,  1907,  payable  to  Joseph  W.  Harper;  and  it 
further  appears  on  the  said  record,  liber  3095,  folio  338,  that  by  deed 
dated  October  3,  1907,  recorded  October  10,  1907,  the  said  Charles 
M.  Fairfax  and  James  J.  Lampton,  trustees,  conveyed  the  aforesaid 
lot  218  square  151,  to  Joseph  \V.  Harper;  and  that  it  further  appears 
on  the  said  record,  liber  3122,  folio  182,  that  the  said  Joseph  W. 
Harper  conveyed  the  aforesaid  lot  218,  square  151,  by  deed  dated 
January  1,  1908,  recorded  January  10,  1908,  to  Harrison  G.  Dyar, 
and  furthermore  that  it  appears  on  the  said  record,  liber  3122,  folio 
183  that  Harrison  G.  Dyar  conveyed  the  said  lot  218,  square  num¬ 
bered  151,  by  deed  dated  January  1,  1908,  recorded  Januarv  10 
1908,  to  Charles  Early. 

12.  Your  complainant  avers  that  she  was  not  informed  by  the 
defendants  Charles  Early  or  James  J.  Lampton  that  her  note 

7  due  March  17,  1907,  had  not  been  paid  by  them,  the  said 
defendants,  Charles  Early  and  James  J.  Lampton,  and  that 

she  did  not  know  the  said  lot  had  been  sold  until  informed  of  that 
fact  some  time  in  December,  1908,  but  your  complainant  knowing 
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that  ample  funds  belonging  to  her  were  in  the  hands  of  the  defend¬ 
ants  Charles  Early  and  James  J.  Lampton,  believed  that  the  said 
note  had  been  paid  at  maturity  by  the  defendants  James  J.  Lampton 
and  Charles  Early,  and  said  payment  charged  to  her  account  with 
them.  That  if  your  complainant  had  known  that  note  had  not  been 
paid  and  that  the  property  was  about  to  be  sold  she  would  have  paid 
the  note  and  avoided  the  sacrifice  of  her  property. 

13.  That  when  your  complainant  was  informed  some  time  in  De¬ 
cember,  1908,  that  her  said  property  had  been  sold  she  immediately 
inquired  of  her  said  agents  whether  it  was  true  or  false,  that  her 
property,  the  Winchester  Apartment  House,  had  been  sold,  and  that 
thereupon  the  defendant,  James  J.  Lampton,  told  the  complainant 
that  it  had  not  been  sold.  Furthermore,  your  complainant  alleges 
that  on  several  occasions  betewen  the  dates  December  15,  1907,  and 
January  1,  1908,  she  inquired  of  the  aforesaid  defendants  about  the 
sale  of  the  said  property  and  was  each  time  assured  that  the  property 
had  not  been  sold,  but  still  belonged  to  your  complainant. 

14.  That  your  complainant  believed  that  the  defendants  failed  to 
pay  the  said  note  for  $1,500  with  the  intention  that  the  property, 
the  said  lot  218,  square  numbered  151,  which  was  security  for  the 
payment  of  the  said  note,  might  be  sold  as  a  result  of  the  default, 

and  with  the  intention  to  keep  your  complainant  in  igno- 
8  ranee  of  the  trustees’  sale  so  that  the  defendants,  the  said 

Charles  Early  and  James  J.  Lampton,  might  buy  the  said 
property  at  less  than  its  fair  valuation,  and  that  your  complainant 
believes  that  when  to  wit  on  October  1,  1907,  the  said  lot  218,  square 
151  was  purchased  as  aforesaid  by  the  defendant,  Joseph  W.  Harper, 
that  the  said  defendant  Joseph  W.  Harper  was  acting  as  the  agent 
of  the  defendants,  Charles  Early  and  James  J.  Lampton,  to  purchase 
the  said  property  for  them,  the  said  defendants  Charles  Early  and 
James  J.  Lampton;  and  that  when  the  said  defendants  Joseph  W. 
Harper,  on  January  1,  1908,  conveyed  the  said  lot  218,  square  151, 
to  the  defendant,  Harrison  G.  Dyar,  and  that  when  on  the  same 
day,  to  wit,  January  1,  1908,  the  said  defendant  Harrison  G.  Dyar, 
conveyed  the  said  lot  to  Charles  Early,  the  said  defendants  Joseph 
W.  Harper  and  Harrison  G.  Dyar,  were  both  acting  as  the  agents 
and  under  the  instructions  of  the  defendants  James  J.  Lampton  and 
Charles  Early,  and  that  the  sale  of  October  1,  1907,  and  the  subse¬ 
quent  deeds  of  the  said  lot  218,  square  151,  are  all  collusive  and 
fraudulent. 

15.  And  your  complainant  avers  that  the  defendants,  Charles  W. 
Fairfax  and  James  J.  Lampton  have  neither  paid  nor  accounted  to 
her  for  any  part  of  the  $6,500  which  the  above  described  record 
recites  was  received  by  the  said  trustees  as  consideration  for  the  said 
lot  218,  square  numbered  151,  when  sold  by  the  said  trustees  on 
October  1, 1907. 

16.  That  some  time  in  January,  1908,  your  complainant  revoked 
the  authority  of  said  defendants  Charles  Early  and  James  J.  Lamp- 
ton  to  act  as  her  agents,  and  demanded  from  them  a  statement  of 
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their  account  with  your  complainant,  but  notwithstanding 
your  complainants  frequent  and  continuous  demands,  the 
said  defendants  Charles  Early  and  James  J.  Lampton  have 
failed  to  render  said  statement  to  your  complainant. 

1/.  5.  our  complainant  further  avers  that  during  the  |>eriod  from 
February  7,  1905,  to  October  1,  1907,  the  defendants,  Charles  Early 
and  James  ,T.  Lampton  at  various  times  paid  her  sums  of  money, 
and  also  on  various  occasions  rendered  her  statements  which  pur¬ 
ported  to  account  for  monies  received  and  disbursed  by  them  as  your 
complainant  s  agents,  but  the  aforesaid  statements  are  incomplete, 
disconnected  and  incorrect. 

18.  5.  our  complainant  avers  that  she  does  not  know,  and  is  not 
able  to  ascertain  without  the  aid  of  this  honorable  court,  what  sum 
of  money  was  due  her  from  the  defendants,  Charles  Early  and  James 
J.  Lampton,  on  October  1,  190/,  the  date  lot  218,  square  numbered 
151  was  sold  by  the  trustees,  Charles  W.  Fairfax  and  James  J.  Lamp- 
ton  as  aforesaid. 

Wherefore  your  complainant  prays: 

1.  That  the  process  of  subpoena  may  issue  from  this  honorable 
court  directed  to  the  defendants,  Charles  Early,  James  J.  Lampton, 
Charles  \V.  Fairfax,  Joseph  W.  Harper,  and  Harrison  G.  Dyar,  to 
answer  this  bill  of  complaint  and  perform  such  decrees  as  may  be 
passed. 

2.  1  hat  the  defendants,  Charles  Early  and  James  J.  Lampton,  set 
forth  in  their  answer  what  sum  of  money  they  owed  the  complain¬ 
ant  on  October  1,  1907,  as  proceeds  of  rents  collected,  note  collected, 
and  notes  discounted  by  them  as  agent  for  your  complainant. 

8.  That  the  above  described  sale,  by  the  trustees,  Charles 
10  W.  Fairfax  and  James  J.  Lampton,  of  lot  218,  square  151, 
made  October  1,  1907,  be  annulled  and  set  aside. 

4.  That  the  above  described  deed  of  the  trustees,  Charles  W.  Fair¬ 
fax  and  James  J.  Lampton,  dated  October  3,  1907,  of  lot  218,  square 
numbered  151,  to  Joseph  W.  Harper,  be  set  aside,  annulled  and 
canceled. 

5.  That  the  above  described  deed  dated  January  1,  1908,  purport¬ 
ing  to  convey  lot  218,  square  151,  from  Joseph  W.  Harper  to  Har¬ 
rison  G.  Dyar,  be  annulled,  set  aside  and  canceled. 

C\  That  the  above  described  deed  dated  January  1,  1908,  purport¬ 
ing  to  convey  lot  218,  square  151,  from  Harrison  G.  Dyar  to  Charles 
Early,  be  annulled,  set  aside  and  canceled. 

7.  That  the  said  Charles  Early  be  decreed  to  hold  lot  218,  square 
numbered  151,  under  the  above  described  deed  of  January  1,  1908, 
as  the  constructive  trustee  of  your  complainant  Margaret  C  Sands. 

8.  That  the  defendants,  Joseph  W.  Harper,  Harrison  G.  Dyar, 
James  J.  Lampton  and  Charles  Early,  be  decreed  to  pay  to  your 
complainant  damages  to  cover  loss  of  rent  on  the  said  lot  218,  square 
151,  to  date  of  decree  of  this  court  restoring  the  said  lot  to  your 
complainant  together  with  interest  thereon. 

9.  That  a  receiver  be  appointed  to  collect  the  rents  on  the  said 
premises,  lot  218,  square  151,  during  the  pendency  of  this  suit. 
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10.  That  the  defendants  Charles  W.  Fairfax  and  James  J.  Lamp- 
ton  be  decreed  to  account  for  the  proceeds  of  the  sale  dated  October 

1,  1905,  of  lot  218,  square  151,  which  they  as  trustees  re- 
11  ceived,  and  that  whatever  sum  is  due  your  complainant  from 
said  trustees  be  decreed  to  be  paid  her  by  them. 

11.  That  this  suit  shall  operate  as  a  lis  pendens  and  notice  to  all 
persons  that  lot  218,  square  151,  above  described  is  the  property  of 
your  complainant. 

12.  That  your  complainant  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require,  and  as  this  honorable 
court  may  think  proper. 

Answer  under  oath  is  hereby  expressly  waived. 

Note:  The  defendants  in  this  bill  are  the  persons  named  on  the 
first  page  thereof,  and  against  whom  the  complainant  desires  process. 

MARGARET  C.  SANDS. 

I  do  solemnly  swear  that  I  have  read  the  foregoing  bill  of  com¬ 
plaint  by  me  subscribed,  and  know  the  contents  thereof;  that  the 
facts  therein  stated  upon  my  personal  knowledge  are  true,  and  those 
stated  upon  information  and  belief  I  believe  to  be  true. 

MARGARET  C.  SANDS. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  March,  1908. 

Lseal.]  WM.  LIONEL  CHAMBERS, 

Notary  Public. 

My  Commission  Expires  October  16th,  1909. 


12  Subpoena  to  Answer. 

Issued  March  26,  1908. 

*  *  *  *  *  *  * 

The  President  of  the  United  States  to  Charles  Early,  James  J.  Lamp- 
ton,  Charles  W.  Fairfax,  Joseph  W.  Harper,  and  Harrison  G. 
Dyar,  Defendants: 

\  ou  are  hereby  commanded  to  appear  in  this  Court,  at  its  first 
Special  Term,  occurring  ten  days  after  sendee  of  this  subpoena, 
exclusive  of  Sundays  and  legal  holidays,  and  answer  the  exigency  of 
the  Bill,  under  pain  of  attachment,  and  such  other  process  of  con¬ 
tempt  as  the  Court  shall  award. 

Witness,  the  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  the  26th  day  of  March,  A.  D.  1908. 

[seal.]  JOHN  R.  YOUNG,  Clerk , 

By  F.  E.  CUNNINGHAM, 

Assistant  Clerk. 
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Marshal's  Return. 

Summoned  defendants,  1.  Charles  Early,  2.  James  J.  Lampton  <fc 
3.  Charles  W.  Fairfax  personally  Mch.  27,  1908.  4.  Joseph  W.  Har¬ 
per  &  5.  Harrison  G.  Dyar  not  to  be  found  April  7,  1908. 

AULICK  PALMER,  Marshal. 

a 


13  Separate  Answer  of  the  Defendant  Charles  Early. 

Filed  June  3,  1908. 

******* 

The  defendant  Charles  Early,  for  answer  to  so  much  and  such 
parts  of  the  bill  of  complaint  in  the  above  entitled  cause  as  he  is 
advised  it  is  material  lor  him  to  make  answer  unto,  answering,  says: 

1-2.  He  admits  the  complainant  and  the  defendants  are  residents 
of  the  District  of  Columbia,  and  citizens  of  the  United  States,  as 
alleged. 

3-4.  He  admits  that,  on  or  before  the  17th  day  of  March,  1905, 
James  E.  Evans  conveyed  to  the  complainant  lot  218,  in  square  151, 
in  the  City  of  Washington,  in  the  District  of  Columbia,  known  as  the 
W  inchester  Apartment  House,  subject  to  a  first  deed  of  trust  to 
WTlliam  J.  Flather  and  John  C.  McLeran,  to  secure  William  Gaskins 
the  sum  of  $15,000.00,  and  a  second  deed  of  trust  to  James  J.  Lamp- 
ton  and  Charles  W.  Fairfax,  to  secure  to  Joseph  WT.  Harper  three 
promissory  notes  of  the  said  James  E.  Evans,  one  for  $1,500.00, 
payable  two  years  after  date,  one  of  $1,500.00,  payable  three  years 
after  date,  and  one  of  $2,000.00  payable  five  years  after  date,  as  set 
forth  in  the  third  paragraph  of  the  bill,  and  he  further  admits  that 
on  or  about  October  1st,  1904,  the  complainant  was  the  owner  of  the 
St.  George  Apartment  House,  the  Margaret  Apartment  House,  prem¬ 
ises  No.  1815  Kalorama  Avenue,  and  No.  1020  18th  Street,  N.  W., 
as  is  alleged  in  the  4th  paragraph  of  the  bill,  all  of  which  premises, 
however,  were  heavily  encumbered. 

5.  He  further  admits  that,  as  alleged  in  the  5th  paragraph 

14  of  the  bill,  the  complainant  was  the  owner  of  a  promissory 
note  of  William  J.  Kehoe,  bearing  date  December  10th,  1904, 

for  $3,500.00,  bearing  interest  at  5  per  centum  per  annum,  and  pay¬ 
able  one  year  after  its  date,  but  he  denies  that  the  complainant  at 
any  time  placed  the  said  note  in  the  hands  of  the  defendants  Early 
and  Lampton  for  collection,  for  her  account  or  otherwise,  as  she 
alleges.  While  without  personal  knowledge  in  that  regard,  lie  is  in¬ 
formed  and  believes  upon  inquiry  made  since  the  institution  of  this 
suit,  and  he  expects  to  be  able  to  prove  at  the  trial,  that  the  said 
promissory  note  was  paid  to  the  complainant  by  the  said  William  J. 
Kehoe  by  check  payable  to  her  order.  The  said  promissory  note 
was  acquired  by  the  complainant  through  an  exchange  of  properties 
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between  herself  and  the  said  Kehoe,  negotiated  on  her  behalf  by  the 
firm  of  Early  and  Lampton,  which  promissory  note  was  then  and 
there  delivered  to  her,  since  which  time  this  defendant  never  saw 

the  said  note,  and  never  heard  of  it  until  the  filing  of  her  bill  in  this 
cause. 

6.  He  admits  that  he  and  the  defendant  James  A.  Lampton  were 
partners  in  the  real  estate  business  in  the  District  of  Columbia  in 
October  1904,  and  that  they  continued  to  be  such  partners  under 
the  firm  name  and  style  of  Early  and  Lampton  until  about  the 
month  of  January,  1908,  as  alleged. 

7-8.  He  has  no  knowledge  of  any  representations  made  by  himself 
and  his  said  partner  to  the  complainant  that  it  would  be  to  her  best 
interests  to  place  all  her  property  in  their  hands  for  management, 
and  to  the  best  of  his  information  and  belief,  no  such  rep  re- 
lo  sentations  were  made.  The  complainant,  being  in  urgent 
need  of  money,  desired  on  or  about  the  7th  day  of  February, 
1905,  that  this  defendant’s  said  firm  would  advance  to  her  the  sum 
of  $750.00,  and,  her  property  being  already  heavily  encumbered,  so 
that  she  was  in  no  position  to  give  other  security  therefor,  his  said 
firm  agreed  to  make  the  said  advance  of  $750.00  upon  condition 
that  the  rents  of  her  properties  should  come  into  their  hands,  and 
that,  after  satisfying  prior  charges  against  them,  $187.50  of  the 
said  rents  should  be  applied  every  ninety  days  to  the  repayment  of 
their  said  advances,  until  the  same  were  reimbursed  to  them  as  is 
shown  by  an  agreement  between  them,  duly  executed  and  acknowl¬ 
edged  by  the  said  complainant,  bearing  date  the  said  7th  day  of 
February,  1905,  a  copy  of  which  is  herewith  filed,  marked  exhibit  A 
and  prayed  to  be  taken  and  read  as  a  part  hereof.  The  said  agreed 
ment  was  not  prepared  by  the  said  firm,  or  either  member  of  it  but 
according  to  his  best  recollection,  by  the  firm  of  Tucker  and  Kenyon 
members  of  the  bar  of  this  court.  The  8th  paragraph  of  the  bill 
summarizes,  with  perhaps  substantial  accuracy,  the  provisions  of  the 

said  agreement,  but  for  greater  accuracy  this  defendant  refers  to  the 
said  exhibit  A. 

9-10.  The  defendants’  said  firm  continued  to  be  the  agents  of  the 
complainant  from  on  or  about  February  7th,  1905,  the  date  of  the 
said  exhibit  A,  until  some  time  in  the  latter  part  of  1907,  this  defend¬ 
ant  thinks  later  than  August  as  alleged  in  the  bill,  when  the  said 
complainant  designated  another  agent  to  act  for  her,  and  the  defend¬ 
ants’  said  firm,  accordingly,  turned  over  her  properties  to  the  new 
agent.  This  defendant  has  no  recollection  or  knowledge  of 
16  any  representations  by  himself  or  his  partner  to  the  com- 
plainant  that  they  were  so  managing  her  business  that  her 
financial  condition  was  greatly  improved,  and  they  call  for  strict 
proof  of  the  said  allegation,  if  material,  though  the  fact  is,  to  the 
fullest  extent  that  the  revenues  therefrom  would  enable  them  to  do 
so,  they  were  discharging  the  interest  and  tax  charges  against  the 
said  properties,  and  discharging  sundry  debts  and  obligations  of  the 
complainant  to  her  creditors,  who  were  pressing  for  payment  of  their 
demands,  besides  paying  to  complainant’s  father  considerable  sums 

2 — 2783a 
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in  compliance  with  her  direction  to  do  so.  He  denies  that  his  firm 
mailed  to  the  complainant  eight,  or  any  other  number  of  promissory 
notes,  payable  to  James  J.  Lampton,  agent  of  Anne  L.  Lampton,  or 
requested  the  complainant  to  sign  and  return  such  notes  to  this 
defendant  and  James  J.  Lampton  for  discount  as  her  business  affairs 
might  require,  this  defendant  never  having  heard  of  such  transaction 
until  the  bill  in  this  cause  was  filed.  Upon  inquiry  since  its  institu¬ 
tion,  he  is  informed,  believes  and  avers,  that  the  complainant  had 
certain  personal  transactions  with  his  co-defendant  James  J.  Lamp- 
ton,  involving  still  further  advances  of  money  to  the  complainant, 
and  that,  in  connection  with  these  transactions,  the  defendant  James 
J.  Lampton  forwarded  certain  notes  for  execution  by  the  complain¬ 
ant,  but  neither  this  defendant  nor  the  firm  of  Early  and  Lampton 
had  any  connection  with  these  transactions,  nor  any  knowledge  of 
them,  as  stated,  until  the  filing  of  the  bill  in  this  cause,  nor  did  this 
defendant,  nor  his  said  firm,  at  any  time  fill  up,  discount,  have  in 
possession,  or  in  any  other  manner  have  anything  to  do  with  the 
said  notes,  nor  had  this  defendant  nor  his  said  firm  received 

17  any  intimation  from  the  complainant  of  their  existence  nor 
any  demand  for  an  accounting  with  respect  thereto  prior  to 

the  filing  of  her  said  bill.  The  allegations  of  the  10th  paragraph  of 
the  bill  that  the  defendant-  Charles  Early  and  James  J.  Lampton 
had  in  their  possession  the  proceeds  of  the  note  of  the  defendant 
Kehoe,  or  that  they  collected  the  same,  or  that  they  had  in  their 
possession  a  large  balance  of  rents  collected  by  them  and  belonging 
to  the  complainant,  on  October  1st,  1907,  are  in  like  manner  without 
foundation  in  fact.  On  the  said  1st  day  of  October,  the  account  of 
the  complainant  with  these  defendants  showed  a  balance  of  $141.21 
in  favor  of  the  complainant. 

11  1*L  This  defendant  admits  the  sale  of  the  Winchester  Apart¬ 
ment  House  property,  under  the  second  deed  of  trust  to  Charles  W. 
Fairfax  and  James  J.  Lampton  above  noted,  on  or  about  the  1st 
day  of  October,  1907,  one  of  the  promissory  notes  secured  by  the  said 
second  trust  being  then  six  months  overdue.  The  allegations  that  the 
sale  took  place  without  information  to  the  complainant  that  this 
overdue  promissory  note  had  not  been  paid  by  Early  and  Lampton 
is  in  like  manner  unfounded.  On  the  contrary,  on\ha  6th  day  of 
June,  1907,  this  defendant,  personally,  addressed  a  communication 
to  her,  in  one  of  the  business  envelopes  of  his  said  firm,  containing 
the  usual  return  direction,  which  letter  was  not  in  fact ’returned  to 
him,  and  which  he  has  every  reason  to  believe  was  duly  received  by 
the  complainant,  in  which  he  informed  her,  expressly*  that  the  in¬ 
terest  on  the  Winchester  Apartment  House  property  was  overdue, 
and,  also,  that  one  of  the  notes  secured  thereon  was  overdue,  and 
that  the  matter  should  receive  her  immediate  attention. 

18  Again,  on  June  14th,  1907,  the  firm  of  Early  and  Lampton 
addressed  a  communication  to  her,  to  her  then  address,  en¬ 
closed  in  one  of  their  return  envelopes,  which  was  never  returned 
and  which  this  defendant  has  every  reason  to  believe  was  duly  re¬ 
ceived  by  her,  enclosing  the  original  of  a  letter  received  by  them  from 
Mr.  Charles  W.  Fairfax,  one  of  the  trustees,  bearing  date  June  11th, 
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that,  unless  the  overdue  note  of  $1  500  00  wa*  naid 

de  fljlttt?’  hefT',d  ^  T'i'l'611-1  “>  adverse  the  proper 
default,  the  firm  of  Early  and  Lampton  further  adding  “We  C- 

gest  your  immediate  attention  to  the  matter  as  Mr  Hamer 

tolfv  fv  ^  6  at  re’’  Nei,ll.er  of  tllese  communications  was  replied 
>)  the  complainant,  notwithstanding  which  fact  the  sale  was  fie 

ferrefi,  largely  through  the  action  of  the  defendant  Lampton  one  of 

OctoW  W  when1-  nle  deed,°f  «*e  sa17notes,  unt1i 

^  and  there  It  complainant  paying  no  attention  to  the  mat- 

i  •,!  being  !10  fund?  111  the  hands  of  Earlv  and  Lamnton 
i  v  lie  h  to  meet  the  note,  the  property  was  sold  pursuant  to  the 

llSZt  the!  d7  f  lrT,  So  far  from  the  complainant  t- 
F?  ^  that  the  said  note  had  been  paid  at  maturity  by  the  firm  of 

Early  and  Lampton,  their  letter  to  her  of  .Tune  6th  above  noted  ex 

unpaid  dehtseonhv  r  that  there  Were  at  that  "quite  a  numbe’r  of 
paid  debts  on  >our  various  properties  for  taxes,  which  should  have 

been  pmd  last  month,  and  for  which  we  have  no  monev  in  hand  with 

which  to  pay  same”,  and.  further,  that  the  firm  of  Early  and  Lamp- 

ton  had  had  to  pay  out  all  the  money  that  has  come  into  our  hands 

->X;:nd  Ken,oral  expe,n?es  *>r  running  the  various  Apartment 
Houses,  such  as  coal,  janitor  service  etc.”  This  defendant 

1,0  "a.v  concerned  in  or  connected  with  the  sale  of  the 
,.  *?'d  Apartment  House,  except  to  notify  the  complainant  of 

its  liability  for  sale  for  default  in  the  payment  of  the  encumbrance® 

returned  Va,d  £tterS  °f  1th  and  14th-  The  complainant  had 
returned  from  Europe  and  had  arrived  in  Washington  long  before 

the  sale  took  place  and  as  this  defendant  is  informed  and  believes, 

'as  expressly  notified  of  the  sale,  and  of  the  time  and  place  thereof 

’i7eil  nnv%ma<  e;  rHe  d7f  thnt  h,e’-  or  anvone  witl1  his  knowl-  • 
edge  at  any  time  informed  the  complainant  that  the  property  had 

paraSlphtf  ihe  bill  “  ^  ‘°  her’  38  alleged  in  the  13th 

14.  He  denies,  as  without  the  slightest  shadow  of  justification  or 
excuse,  the  allegation  of  the  bill  that  the  defendants  Early  and 
Lampton  failed  to  pay  the  $1,500.00  overdue  note  with  the  intention 
that  the  property  should  be  sold,  and  to  keep  the  complainant  in 
ignorance  of  the  sale,  that  they,  or  either  of  them,  might  become  the 
purchasers  of  the  property  at  less  than  its  fair  valuation,  or  other- 
vise,  or  that  the  defendant  Harper  was  in  any  manner  acting  as 
their  agent,  or  that  he  purchased  the  property  for  them,  or  that  the 
defendant  Dyar  or  this  defendant  had  any  interest  in  or  concern 
with  the  foreclosure  purchase  in  October,  1907.  As  is  apparent  upon 
the  face  of  the  complainant’s  bill,  the  defendant  Harper  was  the 
owner  of  the  property  prior  to  her  acquisition  of  it,  and  the  convey¬ 
ance  of  the  said  property  to  her  was  subject  to  an  incumbrance  in 
his  favor  which  embraced  the  $1,500.00  note  under  which  the  sale 
was  made.  At  the  said  foreclosure  sale,  as  this  defendant  is 
20  informed  and  believes,  and  therefore  avers,  the  said  Harper 
bought  in  the  property  for  his  own  protection,  the  foreclosure 
sale  having  realized  less  than  the  amount  of  his  claim,  and,  not  being 
desirous  of  remaining  its  owner,  he  thereafter  made  due  effort  to 
sell  the  said  property,  through  various  agencies  for  that  purpose. 
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in  compliance  with  her  direction  to  do  so.  He  denies  that  his  firm 
mailed  to  the  complainant  eight,  or  any  other  number  of  promissory 
notes,  payable  to  James  J.  Lampton,  agent  of  Anne  L.  Lampton,  or 
requested  the  complainant  to  sign  and  return  such  notes  to  this 
defendant  and  James  J.  Lampton  for  discount  as  her  business  affairs 
might  require,  this  defendant  never  having  heard  of  such  transaction 
until  the  bill  in  this  cause  was  filed.  Upon  inquiry  since  its  institu¬ 
tion,  he  is  informed,  believes  and  avers,  that  the  complainant  had 
certain  personal  transactions  with  his  co-defendant  James  J.  Lamp- 
ton,  involving  still  further  advances  of  money  to  the  complainant, 
and  that,  in  connection  with  these  transactions,  the  defendant  James 
J.  Lampton  forwarded  certain  notes  for  execution  bv  the  complain¬ 
ant,  but  neither  this  defendant  nor  the  firm  of  Early  and  Lampton 
had  any  connection  with  these  transactions,  nor  any  knowledge  of 
them,  as  stated,  until  the  filing  of  the  bill  in  this  cause,  nor  did  this 
defendant,  nor  his  said  firm,  at  any  time  fill  up,  discount,  have  in 
possession,  or  in  any  other  manner  have  anything  to  do  with  the 
^  said  notes,  nor  had  this  defendant  nor  his  said  firm  received 

1/  ^ny  intimation  from  the  complainant  of  their  existence  nor 

any  demand  for  an  accounting  with  respect  thereto  prior  to 
the  filing  of  her  said  bill.  The  allegations  of  the  10th  paragraph  of 
the  bill  that  the  defendant-  (  harles  Early  and  Janies  J.  Lampton 
had  in  their  possession  the  proceeds  of  the  note  of  the  defendant 
Kehoe,  or  that  they  collected  the  same,  or  that  they  had  in  their 
possession  a  laige  balance  of  rents  collected  bv  them  and  belonging 
to  the  complainant,  on  October  1st,  1907,  are  in  like  manner  without 
foundation  in  fact.  On  the  said  1st  day  of  October,  the  account  of 
the  complainant  with  these  defendants  showed  a  balance  of  $141.21 
in  favor  of  the  complainant. 

11-13.  This  defendant  admits  the  sale  of  the  Winchester  Apart¬ 
ment  House  property,  under  the  second  deed  of  trust  to  Charles  \Y. 
Fairfax  and  James^J.  Lampton  above  noted,  on  or  about  the  1st 
day  of  October,  1907,  one  of  the  promissorv  notes  secured  by  the  said 
second  trust  being  then  six  months  overdue.  The  allegation.?  that  the 
sale  took  place  without  information  to  the  complainant  that  this 
overdue  promissory  note  had  not  been  paid  by  Early  and  Lampton 
is  in  like  manner  unfounded.  On  the  contrary,  on*the  6th  day  of 
June,  190/ ,  this  defendant,  personally,  addressed  a  communication 
to  her,  in  one  of  the  business  envelopes  of  his  said  firm,  containing 
the  usual  return  direction,  which  letter  was  not  in  fact’ returned  to 
him,  and  which  he  has  every  reason  to  believe  was  duly  received  by 
the  complainant,  in  which  he  informed  her,  expressly*  that  the  in¬ 
terest  on  the  inchester  Apartment  House  property  was  overdue, 
and,  also,  that  one  of  the  notes  secured  thereon  was  overdue,  and 
that  the  matter  should  receive  her  immediate  attention. 
18  Again,  on  June  14th,  1907,  the  firm  of  Early  and  Lampton 
addressed  a  communication  to  her,  to  her  then  address,  en¬ 
closed  in  one  of  their  return  envelopes,  which  was  never  returned, 
and  which  this  defendant  has  every  reason  to  believe  was  duly  re¬ 
ceived  by  her,  enclosing  the  original  of  a  letter  received  by  them  from 
Mr.  Charles  W.  Fairfax,  one  of  the  trustees,  bearing  date  June  11th, 
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Siatln,K  unless  the  overdue  note  of  $1,500  00  was  Daid 

lltZ  Z  T’  herT  d  1)6  ?n’Pel,e(1 10  ^vertle  the  property^ 
default,  the  firm  of  Early  and  Lampton  further  adding  “We  <mg- 

gest  your  immediate  attention  to  the  matter  as  Mr  Harner 

order  a  sale  at  once”.  Neither  of  these  el^unicatmns  ^  ZS 

>\  the  complainant,  notwithstanding  which  fact  the  sale  was  de 

fen-ed,  largely  through  the  action  of  the  defendant  Lampton  one  of 

S0WH  when1  t)'e  (leed,°f  'm4  —ng  the  saTnotes,  unti! 
ter  and  tW 1 te  complainant  paying  no  attention  to  the  mat¬ 

ter  and  tlieie  being  no  funds  in  the  hands  of  Earlv  and  Lamnton 

with,  which  *°  meet  the  note,  the  property  was  sold  pursuant  toPthe 

CTthat  thees±ed  f ‘riV  80  H  from  complainants  bee 
ne\  tv  that  the  said  note  had  been  paid  at  maturity  by  the  firm  of 

Enrly  and  Lampton,  their  letter  to  her  of  .Tune  6th  above  noted  ev 

3  «d'rd  her  that  there  "ere  that  date  “Sufte  a  numW  of 

been  paideh^°mon0tbr  V"  jT  t,r.°!1f t,es  .for  taxes,  which  should  have 
oeen  paid  last  month,  and  for  which  we  have  no  money  in  hand  with 

which  to  pay  same”,  and,  further,  that  the  firm  of  Early  and  Lamp- 

ton  had  had  to  pay  out  all  the  money  that  has  come  into  our  hands 

for  repairs  and  general  expenses  for  running  the  various  Apartment 

Houses,  such  as  coal,  janitor  service  etc.”  This  defendant 

s'ntd  "a  "°„"ay  ,eoTnTcerned  ,n  or  connected  with  the  sale  of  the 
,  .7?,K|  Apartment  House,  except  to  notify  the  complainant  of 
its  liability  for  sale  for  default  in  the  payment  of  the  encumbrances 
as  per  bis  .said  letters  of  .Tune  6th  and  14th.  The  complainant  had 
returned  from  Europe  ami  had  arrived  in  Washington  long  before 
the  sale  took  place,  and,  as  this  defendant  is  informed  and  believes 
''as  expressly  notified  of  the  sale,  and  of  the  time  and  place  thereof 

SoTot  r  t™de;  rHe  du"‘r  that  !!e'.  or  anvone  with  his  knowl-  • 
7\  at  an1Jtl,1ne  in/ornie^  complainant  that  the  property  had 

SShlV.'bil'f”1  "  te  **  •■*!  »  «»  13.h 

14.  He  denies,  as  without  the  slightest  shadow  of  justification  or 
excuse  the  allegation  of  the  hill  that  the  defendants  Early  and 
Lampton  failed  to  pay  the  $1,500.00  overdue  note  with  the  intention 
that  the  property  should  be  sold,  and  to  keep  the  complainant  in 
ignorance  of  the  sale,  that  they,  or  either  of  them,  might  become  the 
purchasers  of  the  property  at  less  than  its  fair  valuation,  or  other¬ 
wise,  or  that  the  defendant  Harper  was  in  anv  manner  acting  as 
their  agent  or  that  he  purchased  the  property  for  them,  or  that  the 
defendant  Dyar  or  this  defendant  had  any  interest  in  or  concern 
with  the  foreclosure  purchase  in  October,  1907.  As  is  apparent  upon 
the  face  of  the  complainant  s  bill,  the  defendant  Harper  was  the 
owner  of  the  property  prior  to  her  acquisition  of  it,  and  the  convey¬ 
ance  of  the  said  property  to  her  was  subject  to  an  incumbrance  in 
his  favor  which  embraced  the  $1,500.00  note  under  which  the  sale 
ork  macle.  At  the  said  foreclosure  sale,  as  this  defendant  is 

ZV  informed  and  believes,  and  therefore  avers,  the  said  Harper 
bought  in  the  property  for  his  own  protection,  the  foreclosure 
sale  having  realized  less  than  the  amount  of  his  claim,  and,  not  being 
desirous  of  remaining  its  owner,  he  thereafter  made  due  effort  to 
sell  the  said  property,  through  various  agencies  for  that  purpose. 
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This  defendant  called  the  said  property  to  the  attention  of  the  de¬ 
fendant  Harrison  G.  Dyar,  and,  as  an  inducement  to  him  to  become 
the  purchaser,  offered  to  take  a  one-half  interest  with  him  if  he 
should  buy  the  said  property,  this  transaction  taking  place  a  con¬ 
siderable  time  after  the  said  foreclosure  sale,  and  wholly  without  any 
such  purpose;  understanding  or  conception  existing  at  the  date 
thereof;  and  it  was  accordingly  purchased  from  the  said  Harper  by 
the  said  Dvar,  who  subsequently  conveyed  an  undivided  one-haff 
interest  therein  to  this  defendant,  pursuant  to  the  latter’s  offer,  be¬ 
fore  the  said  purchase  was  made,  to  join  the  said  Dyar  in  the  in¬ 
vestment  if  he  should  desire  him  to  do  so. 

15.  This  defendant  has  no  personal  knowledge,  and  no  informa¬ 
tion  or  belief  which,  as  he  is  advised,  would  be  material,  in  respect 
to  the  allegation  of  the  15th  paragraph  of  the  bill  that  the  trustees 
Fairfax  and  Lamp  ton  have  not  paid  or  accounted  to  the  complainant 
for  the  proceeds  of  the  foreclosure  sale — his  only  information  being 
that,  as  heretofore  stated,  the  said  sale  failed  to  satisfy  the  incum¬ 
brance  and  other  charges. 

16.  He  denies  the  allegation  of  the  16th  paragraph  of  the  bill 
that  the  complainant  made  frequent  and  continuous  demands  upon 
the  said  defendants  Early  and  Lampton  for  a  statement  of  their 

account  with  her.  Shortly  prior  to  the  transfer  of  the  agency 

21  for  her  property  to  the  new’  agent  designated  by  her,  her 
counsel,  by  whom  the  present  bill  is  filed,  requested  a  state¬ 
ment  of  account,  was  shown  not  only  the  statements  and  vouchers, 
but  the  original  books,  and  made  an  extended  and,  in  so  far  as  this 
defendant  was  advised  prior  to  the  filing  of  the  bill,  a  satisfactory 
examination  of  the  account,  after  which  time  no  request  for  anv  fur¬ 
ther  accounting,  nor  any  intimation  of  dissatisfaction  with  the 
accounts  as  rendered,  was  made  to  the  defendants  Earlv  and  Lamp- 
ton  except  through  the  filing  of  the  bill.  In  addition,  this  defendant 
is  informed  and  believes,  and  therefore  avers,  his  co-defendant 
James  J.  Lampton  went  carefully  and  in  detail  through  the  state¬ 
ments  of  account  with  the  complainant  and  her  mother,  to  whom 
the  same  were  carefully  exhibited  and  explained,  and  at  that  time 
the  complainant  expressed  her  satisfaction  therewith. 

And.  having  fully  answered,  this  defendant  prays  to  be  hence 
dismissed  with  his  reasonable  costs. 

CHARLES  EARLY. 

J.  J.  DARLINGTON,  Solicitor. 

District  of  Columbia,  ss: 

I,  Charles  Early,  on  oath  say  that  I  have  read  the  foregoing  answer 
by  me  subscribed  and  know  the  contents  thereof ;  that  the  allegations 
therein  set  forth  as  of  my  personal  know  ledge  are  true,  and  that  those 
set  forth  upon  information  and  belief  I  believe  to  be  true. 

CHARLES  EARLY. 

22  Subscribed  and  sworn  to  before  me  this  3"  day  of  June, 
A.  D.  1908. 

[seal.]  IRWIN  H.  LINTON, 

Notary  Public ,  D.  C. 


MARGARET  C.  SANDS. 


18 


Power  of  Attorney. 

Know  all  men  by  these  presents,  That  I  Margaret  C.  Sands  of  the 
City  of  W  ashington,  District  of  Columbia,  have  made,  constituted 
and  appointed  and  by  these  presents  do  make,  constitute  and  appoint. 
Charles  Early  and  James  J.  Lampton,  now  co-partners  trading  under 
the  name  and  style  of  Early  and  Lampton,  or  the  survivor  of  them, 
being  engaged  in  the  real  estate  business  and  having  their  office  in 
the  City  of  Washington,  District  of  Columbia,  my  true  and  lawful 
attorneys  for  me  and  in  my  name,  place  and  stead  for  the  following 
purposes : — 

Whereas,  T  am  indebted  to  said  Early  and  Lampton  in  the  sum  of 
Seven  Hundred  and  Fifty  Dollars  ($750)  as  is  evidenced  by  my 
certain  promissory  note  dated  Washington,  D.  C..  February  3rd, 
1905,  for  said  sum  of  Seven  Hundred  and  Fifty  Dollars  ($750), 
payable  ninety  (90)  days  after  date  and 

W  hereas,  T  am  seized  and  possessed  of  certain  real  estate  in  the 
City  of  Washington,  District  of  Columbia,  hereinafter  named  and  I 
desire  the  said  Early  and  Lampton  to  act  as  my  agents  for  the  collec¬ 
tion  of  rents  accruing  and  those  already  accrued  from  said  properties 
and  also  that  they  shall  pay  my  said  note  heretofore  set  forth 

23  of  seven  hundred  and  fifty  dollars  ($750)  from  said  rents,  T 
direct  that, 

First.  They  shall  collect  all  rents  as  they  fall  due  each  month 
upon  the  following  properties: — 1803  Mintwood  Place,  N.  Wr. ;  1807 
Mintwood  Place,  N.  Wr. ;  1815  Kalorama  Avenue,  N.  W. ;  1020  18th 
St.,  N.  WT. ;  and  The  St.  George  Apartment  House,  corner  of  20th 
and  L  Streets,  N.  Wr. ;  all  in  the  City  of  Washington,  District  of 
Columbia,  no  more  particular  description  being  given  because  the 
said  properties  may  readily  be  identified  by  means  of  said  numbers. 

Second.  That  they  pay  to  themselves  or  the  survivor  of  them,  a 
commission  at  the  rate  of  five  per  centum  (5%)  on  all  sums  so  col¬ 
lected  by  them  as  rent. 

Third.  That  they  pay  from  the  proceeds  of  the  rents  from  the 
aforesaid  properties  all  interest  which  may  be  due  bv  virtue  of  en¬ 
cumbrances  now  of  record  on  said  properties,  insurance  in  such 
amounts  as  may  be  necessary  for  the  proper  protection  of  said  proper¬ 
ties,  taxes  and  special  assessments  as  they  may  become  due  and 
payable. 

Fourth.  That  they  pay  on  account  of  said  note,  its  principal  and 
interest,  when  the  same  shall  fall  due,  the  sum  of  $187.50  Dollars, 
and  that  they  pay  the  further  sum  of  $187.50  Dollars  each  time 
thereafter  that  said  note  shall  fall  due;  or  in  such  monthly  instal¬ 
ments  as  may  hereafter  be  agreed  upon  between  the  parties.  And 
lastly,  That  they  pay  the  residue  arising  from  the  above  mentioned 
rents,  if  any,  to  me,  my  heirs,  executors,  administrators  and  assigns, 
in  such  manner  and  amounts  as  may  be  practicable,  the  provisions 
of  this  deed  being  first  duly  considered. 

And  hereby  giving  and  granting  to  my  said  attorneys,  or 

24  the  survivor  of  them,  full  power  and  authority  to  do  and  per¬ 
form  all  and  every  act  and  thing  whatsoever  requisite  and 
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necessary  to  be  done  in  and  about  the  premises  as  fully  and  to  all 
intents  and  pur|>oses  as  I  might  or  could  do  if  personally  present  and 
acting  at  the  doing  thereof  with  full  power  and  authority  to  insti¬ 
tute  suits  at  law  or  in  equity  and  to  employ  such  attorney  or  attor¬ 
neys  as  may  in  their  judgment  he  necessary  in  and  about  the  collec¬ 
tion  of  said  rents,  hereby  ratifying  and  confirming  all  that  my  said 
attorneys,  or  the  survivor  of  them,  or  their  substitute,  mav  or  shall 
lawfully  do  or  cause  to  be  done  by  them  or  either  of  them  under  and 
bv  virtue  hereof.  It  is  my  intention  that  this  power  of  attorney  be 
coupled  with  an  interest,  to  be  irrevocable  and  to  remain  in  full  force 
and  effect  until  the  encumbrances  of  record  now  on  said  properties 
or  any  of  them  shall  become  due  and  payable  and  thereafter  until  I. 
my  executors,  administrators  or  assigns  shall  revoke  the  same. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
seventh  day  of  February,  A.  D.,  1905. 

MARGARET  C.  SANDS.  |  seal.  I 

W  itnesses: 

IT.  D.  GORDON. 

FRANK  B.  JONES. 


City  of  Washington, 

District  of  Columbia,  To  wit: 


I.  Harry  D.  Gordon,  a  notary  public,  in  and  for  the  City  and 
District  aforesaid,  do  hereby  certify  that  Margaret  C.  Sands. 
25  of  the  City  of  Washington,  District  of  Columbia,  party  to  a 
certain  power  of  attorney,  bearing  date  on  the  7th  day  of 
February,  A.  I)..  1905,  and  hereto  annexed,  personally  appeared  be¬ 
fore  me.  in  the  City  and  District  aforesaid,  the  said  Margaret  C. 
Sands  being  personally  well  known  to  me  as  the  person  who  executed 
the  said  Power  of  Attorney,  and  then  and  there  acknowledged  the 
same  to  be  her  act  and  deed. 

Given  under  my  hand  and  notarial  seal,  this  7th  dav  of  Febru¬ 
ary.  A.  D.,  1905. 

[seal.]  HARRY  D.  GORDON, 

Notar t /  Public. 

(Endorsed.) 

Received  for  record  on  the  9  day  of  Feb’y  A.  D.  1905  at  *2.35 
o’clock  P.  M.,  and  recorded  in  Liber  No.  2857  at  folio  451  et  seq. 
one  of  the  Land  Records  of  the  District  of  Columbia,  and  ex¬ 
amined  bv 

C 


R.  W.  DUTTON, 

Deputy  Recorder. 
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Separate  Answer  of  Defendant  James  J.  Lampton. 

Filed  June  4,  1908. 

*  ****** 

J  lie  defendant  James  J.  Lampton,  for  separate  answer  to  so 
much  and  to  such  parts  of  the  bill  of  complaint  in  the 
20  above  entitled  cause  filed  as  he  is  advised  it  is  material  for 
him  to  make  answer  unto,  answering,  says: 

1.  lie  has  read  the  answer  of  his  co-defendant  Charles  Early 
to  the  complainant’s  bill,  knows  the  contents  thereof,  believes  the 
same  to  be  true,  and  adopts  the  same  as  his  answer  to  each  and 
every  part  of  the  bill  to  which  it  applies. 

2.  With  respect  to  the  allegations  of  the  9th  paragraph  of  the 
bill,  in  reference  to  certain  blank  promissory  notes  sent  to  the  com¬ 
plainant  in  Europe  for  her  signature,  he  states  that,  before  going 
to  Europe,  the  household  furniture  and  effects  of  the  complain¬ 
ant’s  mother,  or  of  her  mother  and  her  father,  had  been  levied 
upon  under  judgments  against  them,  and  were  sold  at  execution 
sale;  that,  at  the  request  of  the  complainant,  this  defendant  ob¬ 
tained  money  through  accommodation  at  bank,  with  the  proceeds 
of  which  he  bought  for  her  the  furniture  so  sold,  and  that  the 
promissory  notes  in  question  were  sent  on  to  facilitate  curtails  of 
the  bank  discounts  through  which  the  said  furniture  and  effects 
had  been  purchased  in  the  complainant’s  name,  and  preserved, 
as  stated.  The  firm  of  Early  and  Lampton  was  in  no  way  con¬ 
cerned  in  this  transaction,  the  notes  were  made  payable,  not  to 
that  firm,  but  to  this  defendant,  they  were  forwarded  to  the  com¬ 
plainant  for  her  signature,  not  by  the  firm,  but  by_  this  defendant, 
and  were  by  her  returned  to  him,  not  to  the  firm.  There  is  still 
due  on  account  of  the  said  bank  discount  $425.00,  represented  by 
the  three  promissory  notes  so  signed  by  the  complainant,  the  re¬ 
maining  five  being  in  this  defendant’s  possession,  as  yet  unused. 

3.  With  respect  to  the  foreclosure  sale,  in  addition  to  the 
27  warnings  of  the  default  and  of  the  necessity  for  providing 
for  payment  set  forth  in  the  answer  of  his  co-defendant 
Early,  further  express  notice  was  given  to  the  complainant  of  the 
fact  that  the  trustees  were  required  to  proceed  under  the  trust  be¬ 
cause  of  the  default,  a  copy  of  which  notice  is  hereto  annexed, 
marked  Exhibit  A,  and  prayed  to  be  read  as  a  part  hereof.  Neither 
this  defendant,  his  co-defendant  Early,  nor  the  firm  of  Early  and 
Lampton,  had  the  slightest  interest  in  the  said  sale,  other  than  the 
interest  of  this  defendant  to  perform  his  duty  as  a  trustee  under  the 
deed  of  trust.  The  sale  realized  no  surplus  above  the  incumbrance, 
arrears  of  taxes  and  other  necessary  charges,  as  was  well  known 
to  the  complainant,  who  at  no  time  prior  to  the  filing  of  the  bill, 
either  personally  or  through  her  attorney,  made  any  demand  upon 
this  defendant  nor,  he  believes,  upon  his  co-trustee  Fairfax  for  any 
detailed  statement  of  the  proceeds  of  sale.  This  defendant  has  not, 
and  never  had,  any  interest  in  the  purchase  of  the  said  property  at 
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the  said  sale  by  the  defendant  Harper,  nor  in  the  subsequent  pur¬ 
chase  from  him  by  the  defendant  Dyar,  nor  in  the  subsequent  con¬ 
veyance  of  an  undivided  one-half  interest  from  Dyar  to  the  de¬ 
fendant  Early. 

4.  Answering  the  fifth  paragraph  of  the  said  bill  of  complaint, 
this  defendant  admits  that  the  complainant  was  the  owner  of  the 
note  of  Wm.  J.  Kehoe  therein  described,  but  avers  that  prior  to  its 
maturity  complainant  procured  it  from  the  bank  in  which  she  had 
it  for  safe  keeping,  and  brought  it  to  this  defendant,  who  obtained 
for  it  from  said  Kehoe  his  check  in  full  payment  therefor,  which 
check  was  drawn  to  the  order  of  the  complainant,  and  was  en¬ 
dorsed  by  her  to  this  defendant  in  order  that  this  defendant 
28  might  pay  with  its  proceeds  various  outstanding  obligations 
of  the  complainant;  that  he  did  so  apply  said  proceeds  to 
such  payments,  which  absorbed  the  entire  amount  of  said  check, 
and  he  has  always  been,  and  now  is  ready  to  make  a  full  and  com¬ 
plete  account  to  the  complainant  for  his  said  payments  and  dis¬ 
bursements  and  at  her  request. 

And  having  fully  answered  he  prays  that  he  may  be  hence  dis¬ 
missed  with  his  reasonable  costs. 


JAMES  J.  LAM  ETON,  Defendant. 

CHAS.  POE, 

Sol'r  for  J.  J.  Lampton. 


District  of  Columbia,  ss: 

I,  Janies  J.  Lampton,  on  oath  say  that  1  have  read  the  foregoing 
answer  by  me  subscribed,  and  know  the  contents  thereof,  that  the 
allegations  therein  set  forth  as  of  my  personal  knowledge  are  true, 
and  that  those  set  forth  upon  information  and  belief  1  believe  to 
be  true. 

JAMES  J.  LAMPTON. 


Subscribed  and  sworn  to  before  me  this  3"  day  of  June,  A.  D. 
1908. 


IRWIN  H.  LINTON. 


29  Charles  W.  Fairfax,  Yice-Pres.  and  Treas. 

Charles  P.  Stone,  President. 

John  T.  Meany,  Secretary. 

Offices  of  Stone  &  Fairfax,  Incorporated, 

Real  Estate,  Loans,  and  Insurance;  Rents  Collected, 

1342  New  York  Avenue  Northwest,  Adjoining  the  Corner  of  14th 

Street. 

Local  and  Long  Distance  Telephones. 

Washington,  D.  C.,  June  11,  1907. 

Messrs.  Early  &  Lampton,  #615  14th  Street  N.  W.,  City. 

Gentlemen:  At  the  direction  of  the  holder  of  the  second  trust 
given  by  James  E.  Evans,  dated  March  17,  1905,  secured  on  lot 
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218,  square  151,  being  the  Winchester  apartment  house,  which  the 
undersigned  understands  is  now  owned  by  Margaret  C.  Sands,  I 
hereby  notify  you  as  her  agents,  that  unless  the  overdue  note  of 
$1,500,  part  of  the  said  second  deed  of  trust  is  paid  within  ten 
days,  I  will  be  compelled  to  advertise  the  property  for  default. 
Your  Mr.  Lampton  is  one  of  the  trustees  under  the  said  deed  of 
trust  and  you  will  therefore  please  send  to  Mrs.  Sands  or  the  present 
owner  of  the  building,  copy  of  this  communication,  as  he  has  in¬ 
formed  me  that  she  is  in  Europe  and  I  have  no  other  way  of  noti¬ 
fying  her  except  through  your  office. 

Respectfully  yours, 

CHAS.  W.  FAIRFAX,  Trustee. 

30  Memorandum. 

September  17,  1910. — Petition  filed  by  Wm.  J.  Kehoe  reciting 
that  $3,500  note  of  December  10,  1904,  referred  to  in  original  bill, 
was  paid  by  him  by  check  dated  March  31,  1905. 


Motion  for  Leave  to  Withdraw  Replication,  dec. 

.  Filed  November  16,  1910. 
******* 

Now  comes  the  plaintiff,  by  her  attorneys,  and  moves  the  Court 
for  leave  to  withdraw  her  replication  in  the  above-entitled  cause 
and  file  an  Amended  and  Supplemental  Bill  of  which  copy  is 
hereto  annexed. 

B.  H.  WARNER,  Jr., 

GEO.  E.  SULLIVAN, 

Attorneys  for  Plaintiff. 


Affidavit. 

0 

District  of  Columbia,  To  wit: 

I,  Margaret  C.  Sands,  being  first  duly  sworn,  depose  and  say  that 
I  am  the  plaintiff  in  the  above-entitled  cause;  that  I  have  read  the 
annexed  copy  of  Amended  and  Supplemental  Bill  referred  to  in 
the  foregoing  motion,  and  to  the  best  of  my  knowledge,  informa¬ 
tion  and  belief  the  allegations  of  said  Amended  and  Supple- 
31  mental  Bill  are  true,  and  that  said  foregoing  motion  is  made 
by  me  in  good  faith,  and  without  any  purpose  of  vexation  or 
delay;  and  further  that,  because  of  the  secret  or  hidden  character 
of  the  wrongs  complained  of,  I  was  not  acquainted  with  the  far- 
reaching  character  thereof  at  the  time  of  the  filing  of  the  original 
.  bill  herein,  and  that  the  filing  of  this  Amended  and  Supplemental 
Bill  is  both  material  and  necessary  to  the  proper  conduct  of  this 
suit,  which  I  am  ready  and  anxious  to  proceed  with  forthwith. 

MARGARET  C.  SANDS. 


3— 2783a 
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Subscribed  and  sworn  to  before  me  this  16th  day  of  November 

1910. 

[seal.  J  WALTER  C.  ENGLISH. 

Notary  Public  in  and  for  the  District  of  Columbia. 

******* 

Service  of  copy  of  the  foregoing  motion,  affidavit  and  notice,  to¬ 
gether  with  a  copy  of  the  annexed  Amended  and  Supplemental  Bill, 
acknowledged  this  16th  day  of  November  1910. 

J.  J.  DARLINGTON, 

Attorney  for  Defendant  Charles  Early. 
CHAS.  POE, 

Attorney  for  Defendant  James  J.  Lampton. 

32  Order  Granting  Motion  for  Leave  to  Withdraw  Replication , 

See. 

Filed  November  18,  1910. 

******* 

Upon  consideration  of  the  motion  of  the  plaintiff  tiled  herein 
November  16,  1910,  for  leave  to  withdraw  her  replication  and  file 
Amended  and  Supplemental  Bill  (of  which  cop h  is  annexed  to 
said  motion),  and  it  appearing  to  the  Court  that  the  requirements 
of  Equity  Rule  23  have  been  complied  with  and  said  motion  should 
be  granted,  It  is,  by  the  Court,  this  18th  day  of  November  1910, 
ordered  that  said  replication  be.  and  it  is  hereby,  considered  as 
withdrawn,  and  leave  be,  and  it  is  hereby,  granted  to  the  plaintiff 
Margaret  C.  Sands  to  file  said  Amended  and  Supplemental  Bill 
herein  against  the  defendants  named  therein,  Charles  Early,  James 
J.  Lampton,  Harrison  G.  Dyar.  Wellesca  Pollock  Allen,  and  Anne 
L.  Lampton,  and  the  real  estate  described  in  said  Amended  and 
Supplemental  Bill  against  which  relief  is  claimed. 

WENDELL  P.  STAFFORD,  J  ustice. 

33  .  Amended  and  Supplemental  Bill. 

Filed  November  18,  1910. 

In  the  Supreme  Court  of  the  District  of  Columbia,  Holding  an 

Equity  Court. 

Equity.  No.  27705. 

Margaret  C.  Sands,  Plaintiff, 

v. 

Charles  Early,  James  J.  Lampton,  Harrison  G.  Dyar,  Wel¬ 
lesca  Pollock  Allen,  and  Anne  L.  Lampton,  Defendants. 

To  the  Supreme  Court  of  the  District  of  Columbia,  Holding  an 
Equity  Court: 

Your  complainant,  Margaret  C.  Sands,  respectfully  shows  unto 
the  Court,  by  this  her  amended  and  supplemental  bill  of  complaint 
(filed  with  leave  of  Court  first  had  and  obtained)  as  follows: 
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1*  That  she  is  a  citizen  of  the  United  States,  and  a  resident  of  the 
District  of  Columbia,  and  brings  this  suit  in  her  own  right. 

2.  That  the  defendants,  Charles  Early,  James  J.  Lampton,  Har¬ 
rison  G.  Dyar,  Wellesca  Pollock  Allen,  and  Anne  L.  Lampton,  are 
all  citizens  of  the  United  States,  and  residents  of  the  District  of 
Columbia,  and  are  sued  in  their  own  right. 

3.  That  defendants  Charles  Early  and  James  J.  Lampton  were 
co-partners  in  the  real  estate  business  under  the  firm  name  of  Early 

and  Lampton  continuously  from  the  month  of  October,  1904, 

34  to  the  month  of  January,  1908,  both  inclusive,  and  during 
the  whole  of  such  period  up  to  some  time  in  said  month  of 

January,  1908,  thev  acted  as  fiduciary  representatives  of  your  com¬ 
plainant  in  their  said  partnership  capacity ;  that  during  said  month 
of  January,  1908,  your  complainant  lost  confidence  in  her  said  fidu¬ 
ciary  representatives  because  of  their  failure  to  comply  with  her 
repeated  requests  for  a  statement  of  their  account  with  her,  and  she 
thereupon  revoked  their  authority  and  made  a  demand  for  such 
statement,  but  that  they  have  ever  since  failed  to  furnish  the  same; 
that  your  complainant  has  been  at  all  times,  and  is  now,  totally  un¬ 
familiar  with  either  legal  or  business  affairs,  and  was  dependent 
upon,  and  placed  implicit  reliance  in,  her  said  fiduciary  representa¬ 
tives  for  the  management,  care  and  protection  of  her  various  prop¬ 
erties,  rights  and  interests  entrusted  to  them ;  and  that  this  condition 
of  dependence  and  confidence  was  well  known  to  her  said  fiduciary 
representatives,  who  assured  her  from  time  to  time  that  her  interests 
were  being  well  taken  care  of ;  but  that  she  has  now  every  reason  to 
believe,  and  she  therefore  avers  and  charges,  that  they  were  deceiving 
and  defrauding  her  during  the  whole  period  of  their  management 
and  control,  as  will  hereinafter  more  particularly  appear.  Complain¬ 
ant  avers  that  she  is  unable,  without  the  aid  of  this  Honorable  Court, 
to  secure  the  full  and  complete  accounting  to  which  she  is  entitled 
from  her  said  fiduciary  representatives. 

4.  That  during  the  month  of  October,  1904,  complainant’s  said 
fiduciary  representatives  Early  and  Lampton  negotiated  and  con¬ 
cluded  a  sale  to  one  William  J.  Kehoe  of  certain  improved  real 

35  estate  owned  by  complainant  in  fee-simple  situated  at  the 
corner  of  19th  Street  and  Mintwood  Place,  in  the  District  of 

Columbia,  generally  known  as  the  “Sands’  Place”  or  “Mintwood,” 
and  described  as  and  being  all  of  lots  30  and  31  in  Lawrence  Sands’ 
subdivision  of  part  of  the  tract  of  land  known  as  “Widow’s  Mite” 
as  per  plat  recorded  in  Liber  County  No.  6  folio  22  of  the  Records 
of  the  Office  of  the  Surveyor  of  the  District  of  Columbia,  (excepting 
the  part  of  said  lot  30  dedicated  for  Baltimore  Street  as  shown  on 
plat  recorded  in  Liber  County  No.  11  folio  62  of  the  Records  afore¬ 
said,  and  excepting  also  so  much  of  said  lot  30  as  was  embraced 
within  lots  171  to  175  and  alley  in  James  E.  Evans’  subdivision  of 
part  of  said  lot  30  as  per  plat  recorded  in  Liber  County  No.  17,  folio 
179,  of  the  Records  aforesaid) ;  that  under  date  of  October  20,  1904, 
at  the  direction  of  her  said  fiduciary  representatives,  your  complain¬ 
ant  executed,  and  duly  acknowledged,  a  fee-simple  deed  of  said 
above  described  real  estate  to  said  William  J.  Kehoe  (subject  to  ex- 
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isting  deeds  of  trust  securing  indebtedness  aggregating  $32,500), 
said  deed  being  recorded  October  22,  1904  in  Liber  2846,  folio  289, 
of  the  Land  Records  of  the  District  of  Columbia ;  that  her  said  fidu¬ 
ciary  representatives  represented  to  her  that  the  consideration  given 
and  paid  by  said  W  illiam  J.  Kehoe  for  the  purchase  of  said  real  estate 
consisted  of : 

(1)  a  $12,000  equity  in  premises  No.  1620  18th  Street  North- 
West,  Washington,  D.  C.  (Lot  96  in  Square  134),  which  they  rep¬ 
resented  to  her  was  of  the  value  of  $24,000,  and  subject  to  an  existing 
deed  of  trust  for  $12,000; 

(2)  also  a  $12,000  equity  in  The  Margaret  Apartment  House, 
known  as  premises  No.  1815  Kalorama  Avenue  Northwest, 

36  W  ashington,  D.  C.  (Lot  51  in  Block  6  of  “Washington 
Heights”),  which  they  represented  to  her  as  of  the  value  of 

$24,000,  and  subject  to  existing  deeds  of  trust  amounting  to  $12,000; 

(3)  also  three  promissory  notes  of  said  Kehoe,  #1  for  $2,000  at 
6  months,  #2  for  $1,500  at  9  months,  and  #3  for  $5,000  at  15 
months,  (aggregating  $8,500),  each  bearing  interest  at  5%  and  se¬ 
cured  by  deed  of  trust  upon  the  real  estate  sold  to  said  Kehoe ; 

(4)  and  a  cash  payment  by  said  Kehoe  of  $2,000  in  addition ; 

that  previous  to  the  making  of  said  sale,  her  said  fiduciary  repre¬ 
sentatives  were  engaged  in  the  collection  of  rentals  from,  and  man¬ 
agement  of  the  affairs  generally  of,  her  said  real  estate  so  sold  to  said 
Kehoe,  and  that  they  took  like  charge  of  the  said  two  pieces  of  real 
estate  which  were  conveyed  to  your  complainant  as  constituting  part 
of  the  consideration  or  purchase  price  represented  to  have  been  fur¬ 
nished  by  said  Kehoe,  to-wit : 

(1)  Premises  No.  1620  18th  Street  North-West  (Lot  96  in  Square 
134),  conveyed  by  deed  from  said  Kehoe  to  complainant  dated  Oc¬ 
tober  19,  1904,  and  recorded  October  24,  1904  in  Liber  2848  folio 
199  of  the  Land  Records  of  the  District  of  Columbia,  said  deed  being 
subject  to  deed  of  trust  for  $12,000  dated  October  1,  1901  and  re¬ 
corded  November  1,  1901; 

(2)  Premises  No.  1815  Kalorama  Avenue  North-West,  The 
Margaret  Apartment  House,  (Lot  51  in  Clarence  F.  Norment’s  sub¬ 
division  of  lots  in  Block  6  “Washington  Heights”),  conveyed  by 

deed  from  one  James  E.  Evans  to  complainant  dated  October 

37  22,  1904,  and  recorded  October  24,  1904  in  Liber  2848  folio 
207  of  the  Land  Records  of  the  District  of  Columbia,  said 

deed  being  subject  to  a  $10,000  first  deed  of  trust  and  a  $2,000  second 
deed  of  trust,  each  dated  October  22,  1904,  and  payable  3  years  after 
date  with  interest  at  5%  until  paid,  payable  semi-annually; 

5.  That  thereafter,  on,  to-wit,  December  10,  1904,  said  Early  and 
Lampton  surrendered  to  said  Kehoe  his  said  promissory  notes  to  the 
order  of  your  complainant  aggregating  $8,500  referred  to  in  the  pre¬ 
ceding  paragraph  (and  which  were  secured  by  deed  of  trust  dated 
October  20,  1904  and  recorded  October  24,  1904  in  Liber  2848  folio 
196  of  the  Land  Records  of  the  District  of  Columbia),  and  received 
and  accepted  in  lieu  thereof  $5,059.50  in  cash  (including  accrued 
interest)  and  a  new  note  made  by  said  Kehoe  to  the  order  of  your 
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complainant  for  $3,500,  dated  December  10,  1904  and  payable  1 
year  after  date  with  interest  at  5%:  per  annum,  payable  semi-an¬ 
nually,  (which  said  note  was  secured  by  deed  of  trust  dated  Decem¬ 
ber  10,  1904  and  recorded  December  12,  1904  in  Liber  2843  folio 
357  of  the  Land  Records  of  the  District  of  Columbia) ; 

6.  That  on,  to-wit,  March  31,  1905,  said  Early  and  Lampton  sur¬ 
rendered  to  said  Kehoe  the  said  $3,500  note  referred  to  in  the  pre¬ 
ceding  paragraph,  and  wrongfully  accepted  as  in  full  satisfaction 
thereof  the  sum  of  $3,200  only; 

7.  That  early  in  the  month  of  February  1905,  said  Early  and 
Lampton  took  over  the  collection  of  the  rentals  from,  and  the  man¬ 
agement  of  the  affairs  generally  of,  the  following  properties 

38  of  your  complainant  (in  addition  to  the  aforesaid  two  prop¬ 
erties,  The  Margaret  Apartment  House  No.  1815  Kalorama 

Avenue  North-West,  and  No.  1020  18th  Street  North-West,  which 
had  heen  in  their  charge  since  October  1904),  namely: 

(1)  No.  1863  Mintwood  Place  (Lot  133  in  Margaret  L.  Sands’ 
subdivision  of  lots  21  and  22  “Mintwood,”  now  known  as  Lot  808 
in  Square  2549) ; 

(2)  No.  1867  Mintwood  Place  (Lot  135  in  Margaret  L.  Sands’ 
subdivision  of  lots  21  and  22  “Mintwood,”  now  known  as  Lot  810 
in  Square  2549) ; 

(3)  Premises  known  as  The  St.  George  Apartment  House  located 
on  Lot  12,  in  Square  85,  at  the  corner  of  20th  and  L  Streets  North- 
West; 

all  situate  in  the  City  of  Washington,  District  of  Columbia;  that  said 
Early  and  Lampton  represented  to  your  complainant  at  that  time, 
to-wit,  early  in  February  1905,  that  it  would  be  to  her  interest  to 
have  them  take  charge  of  all  her  properties,  collecting  rents,  and 
taking  care  of  interest  on  encumbrances,  taxes,  &c.  they  fell  due, 
so  that  she  need  never  worry  about  the  properties,  and  that  every¬ 
thing  would  be  “just  booming,”  and  thereupon,  on  February  7, 
1905,  your  complainant  was  induced  by  them,  upon  the  faith  of  these 
representations,  to  execute  a  paper  which  was  presented  to  her  and 
explained  by  them  as  a  power  of  attorney  to  enable  them  to  manage 
and  make  money  for  her;  that  the  Land  Records  of  the  District  of 
Columbia  show  that  said  paper  dated  February  7,  1905  was  recorded 
February  9,  1905  in  Liber  2857  folio  451  of  said  Land  Records,  and 
a  true  copy  thereof  is  hereto  annexed,  marked  “Exhibit  A,”  and 
prayed  to  be  read  and  considered  as  a  part  hereof,  but  that 

39  the  reference  in  said  paper  to  an  alleged  indebtedness  of  your 
complainant  to  said  Early  and  Lampton  in  the  sum  of  $750 

is  not  understood  by  her,  and  she  denies  that  she  was  so  indebted; 

8.  That  thereafter,  to-wit,  early  in  the  month  of  March,  1905,  said 
Early  and  Lampton  represented  to  complainant  that  they  had  an 
opportunity  to  trade  two  of  her  aforesaid  properties,  to-wit.  No.  1867 
Mintwood  Place  North-West,  (which  was  subject  to  an  existing  trust 
of  $7,500  and  was  renting  for  $65  a  month),  and  No.  1620  18th 
Street  North-West,  (which  was  subject  to  an  existing  trust  of  $12,000 
and  was  renting  for  $100  a  month),  for  a  certain  apartment  house 
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property,  known  as  The  Winchester  Apartment  House,  No.  1933  18th 
Street  Xorth-W  est,  located  on  Lot  218,  in  Square  151,  Washington, 
D.  C.,  and  they  explained  to  her  the  advantages  of  owning  an  apart¬ 
ment  house  as  a  renting  proposition  over  single  houses  and  stated 
to  her  that  she  would  lose  the  opportunity  of  her  life  if  she  did  not 
take  said  W  inchester  Apartment  House  in  trade  for  said  two  houses, 
tind  further  that  she  would  have  to  do  it  quick  or  it  could  not  be 
done,  that  relying  upon  the  representations  and  advice  of  said  Earlv 
and  Lampton,  your  complainant  duly  executed  and  acknowledged 
fee-simple  deeds  covering  said  1867  Mintwood  Place  North-West 
and  1620  18th  Street  North-West  which  were  presented  to  her  by 
them  for  execution  on  March  8,  1905  for  the  expressed  purpose  of 
effecting  the  exchange  of  said  properties  for  said  Winchester  Apart¬ 
ment  House;  that  the  Land  Records  of  the  District  of  Columbia 
show ,  and  jour  complainant  avers,  that  the  deed  executed  by  your 
complainant  covering  said  1867  Mintwood  Place  (Lot  135  in 
40  Margaret  L.  Sands'  subdivision  of  lots  21  and  22  “Mint- 
wood”),  subject  to  the  existing  deed  of  trust  thereon  for 
$<.500,  was  dated  March  8,  1905,  named  one  James  E.  Evans  as  the 
grantee,  and  was  recorded  April  26.  1905  in  Liber  2905  folio  334  of 
said  Land  Records;  that  said  Land  Records  of  the  District  of  Colum¬ 
bia  also  show,  and  your  complainant  avers,  that  the  deed  executed 
by  your  complainant  covering  said  1620  18th  Street  (Lot  96  in 
Curtis  J.  Hi  liver’s  subdivision  of  lots  in  Square  134),  subject  to  the 
existing  deed  of  trust  thereon  for  $12,000,  was  dated  March  8,  1905, 
named  one  William  F.  Lynn  as  the  grantee,  and  was  recorded  March 
11,  1905  in  Liber  2892  folio  198  of  said  Land  Records;  that  said 
hand  Records  of  the  District  of  Columbia  further  show,  and  your 
complainant  avers,  that  said  Winchester  Apartment  House  (Lot  218 
in  Square  151)  was  conveyed  to  her  by  deed  dated  March  17,  1905 
executed  bv  one  James  E.  Evans  and  recorded  March  18,  1905  in 
Liber  2800  folio  220  ot  said  Land  Records, — said  conveyance  being 
subject,  how e\ er,  to  a  first  deed  of  trust  to  W  illiam  J.  Elather  and 
John  E.  McLeran  Trustees  dated  March  16,  1905  to  secure  one  Wil- 
liam  Gaskins  $15,000  represented  by  three  notes  of  $5,000  each  dated 
March  16,  1905  and  payable  5  years  after  date  with  interest  at  5% 
per  annum,  payable  semi-annually  (said  deed  of  trust  being  recorded 
under  date  of  March  17,  1905  in  Liber  2858  folio  341  of  said  Land 
Records),  and  also  subject  to  a  second  deed  of  trust  to  James  J. 
Lampton  and  Charles  W.  Fairfax  Trustees  dated  March  17,  1905  to 
secure  one  Joseph  W.  Harper  $5,000  represented  by  three  notes  each 
dated  March  17,  1905,  one  for  $1,500  payable  2  years  after  date 
the  second  for  $1,500  payable  3  years  after  date,  and  the  third  for 
$2,000  payable  5  years  after  date,  each  of  said  notes  bearing 
41  interest  at  5%  per  annum,  payable  semi-annually,  (said  deed 
of  trust  being  recorded  under  date  of  March  18  1905  in 
Liber  2860  folio  223  of  said  Land  Records)  ;  ’  ’ 

9.  That  from  and  after  the  conveyance  of  said  Winchester  Apart¬ 
ment  House  to  your  complainant  as  referred  to  in  the  preceding  para¬ 
graph,  said  Early  and  Lampton  also  took  over  the  collection ^of  the 
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rentals  from,  and  the  management  of  the  affairs  generally  of,  said 
Winchester  Apartment  House,  and  under  date  of  March  16,  1905 
they  caused  your  complainant  to  execute  a  further  power  of  attorney 
specifically  referring  to  said  Winchester  Apartment  House;  that  the 
Land  Records  of  the  District  of  Columbia  show  that  said  power  of 
attorney  was  recorded  March  24,  1905  in  Liber  2906  folio  33  of  said 
Land  Records,  and  a  true  copy  thereof  is  hereto  annexed,  marked 
“Exhibit  B,”  and  prayed  to  be  read  and  considered  as  a  part  hereof, 
hut  that  the  reference  in  said  paper  to  an  alleged  indebtedness  of 
your  complainant  to  said  Early  and  Lampton  of  $750  is  not  under¬ 
stood  by  her,  and  she  denies  that  she  was  so  indebted ; 

10.  That  thereafter  said  Early  and  Lampton  acted  as  the  general 
fiduciary  representatives  of  your  complainant  up  to  the  month  of 
January  1908,  as  hereinbefore  referred  to;  that  your  complainant  was 
also  the  owner  of  another  piece  of  real  estate  not  heretofore  referred 
to,  to- wit,  premises  No.  1859  Mintwood  Place  North-West  (Lot  131 
in  Margaret  L.  Sands’  subdivision  of  Lots  21  and  22  “Mintwood,” 
now  known  as  Lot  806  in  Square  2549),  Washington,  D.  C.,  subject 
to  a  deed  of  trust  for  $7,000,  and,  although  complainant  herself  col¬ 
lected  the  rents  from  this  particular  piece  of  property,  said  Early 

and  Lampton,  in  their  capacity  of  general  fiduciary  repre- 

42  sentatives  of  complainant,  interested  themselves  in  and  con¬ 
trolled  and  directed  the  affairs  of  said  1859  Mintwood  Place 

until  they  finally  disposed  of  it  as  hereinafter  set  forth  in  paragraph 
12  of  this  bill;  that  accordingly,  on,  to-wit,  October  9,  1905,  said 
Early  and  Lampton  presented  to  complainant  for  execution,  and 
secured  her  execution  of,  a  second  deed  of  trust  upon  said  premises 
1859  Mintwood  Place  (Lot  131  in  Margaret  L.  Sands’  subdivision 
of  Lots  21  and  22  “Mintwood,”  now  known  as  Lot  806  in  Square 
2549)  to  George  W.  Brown  and  James  J.  Lampton  Trustees,  pur¬ 
porting  to  secure  one  J.  Thilman  Hendrick  $1,100  represented  by  28 
promissory  notes  dated  October  9,  1905  and  payable  from  1  to  28 
months,  respectively,  in  sums  of  $40  each  with  the  exception  of  the 
last  one  in  the  sum  of  $20,  each  of  said  notes  bearing  interest  at  6%, 
(which  said  deed  of  trust  dated  October  9,  1905  was  recorded  October 
10,  1905  in  Liber  2980  folio  2  of  the  Land  Records  of  the  District 
of  Columbia)  ;  that  your  complainant  knows  nothing  about  why  this 
second  deed  of  trust  was  placed  upon  her  said  real  estate,  but  exe¬ 
cuted  it  in  the  belief  at  the  time  that  they  were  acting  for  the  protec¬ 
tion  of  her  interests  generally;  that  she  had  implicit  confidence  in 
her  said  fiduciary  representatives,  and  knew  nothing  about  business 
affairs  herself,  and  therefore  executed  whatever  papers  were  presented 
to  her  by  them  from  time  to  time  during  their  management  of  her 
affairs,  whether  the  papers  were  in  blank  or  already  filled  in ; 

11.  That  from  the  last  of  May  1906  to  the  middle  of  August  1907, 
your  complainant  was  in  Europe ;  that  shortly  before  her  departure, 

however,  to-wit,  on  or  about  May  26,  1906,  she  executed  and 

43  delivered  to  said  Early  and  Lampton,  at  their  direction,  4 

blank  promissory  notes  to  be  used  by  them,  during  her 

absence,  as  her  interests  might  require ;  and  that  in,  to-wit,  the  month 
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property,  known  as  The  Winchester  Apartment  House,  No.  1933  18th 
Street  North- \\  est,  located  on  Lot  218,  in  Square  151,  Washington, 
t  ie\  explained  to  her  the  advantages  of  owning  an  apart¬ 
ment  house  as  a  renting  proposition  over  single  houses  and  stated 
to  her  that  she  would  lose  the  opportunity  of  her  life  if  she  did  not 
take  said  \\  inchester  Apartment  House  in  trade  for  said  two  houses, 
and  further  that  she  would  have  to  do  it  quick  or  it  could  not  be 
done;  that  relying  upon  the  representations  and  advice  of  said  Early 
and  Lampton,  your  complainant  duly  executed  and  acknowledged 
fee-simple  deeds  covering  said  1867' Mintwood  Place  North-West 
and  1620  18th  Street  North-West  which  were  presented  to  her  by 
them  for  execution  on  March  8,  1905  for  the  expressed  purpose  of 
effecting  the  exchange  of  said  properties  for  said  Winchester  Apart¬ 
ment  House;  that  the  Land  Records  of  the  District  of  Columbia 
show,  and  your  complainant  avers,  that  the  deed  executed  by  your 
complainant  covering  said  1867  Mintwood  Place  (Lot  135  in 
40  Margaret  L.  Sands’  subdivision  of  lots  21  and  22  “Mint- 
_  wood  ’),  subject  to  the  existing  deed  of  trust  thereon  for 
$/  .<>00,  was  dated  March  S,  1905,  named  one  James  E.  Evans  as  the 
grantee,  and  was  recorded  April  26.  1905  in  Liber  2905  folio  334  of 
said  Land  Records;  that  said  Land  Records  of  the  District  of  Colum¬ 
bia  also  show,  and  your  complainant  avers,  that  the  deed  executed 
by  your  complainant  covering  said  1620  18th  Street  (Lot  96  in 
Curtis  J.  Hillvers  subdivision  of  lots  in  Square  134),  subject  to  the 
existing  deed  of  trust  thereon  for  $12,000,  was  dated  March  8,  1905, 
named  one  William  F.  Lynn  as  the  grantee,  and  was  recorded  March 
11,  1905  in  Liber  2892  folio  198  of  said  Land  Records;  that  said 
Land  Records  of  the  District  of  Columbia  further  show,  and  your 
complainant  avers,  that  said  Winchester  Apartment  House  (Lot  218 
in  Square  151)  was  conveyed  to  her  by  deed  dated  March  17,  1905 
executed  by  one  James  E.  Evans  and  recorded  March  18,  1905  in 
Liber  2860  folio  226  ot  said  Land  Records, — said  conveyance  being 
subject,  however,  to  a  first  deed  of  trust  to  William  J.  Flather  and 
John  E.  McLeran  Trustees  dated  March  16,  1905  to  secure  one  Wil¬ 
liam  Gaskins  $15,000  represented  by  three  notes  of  $5,000  each  dated 
March  16,  190o  and  payable  5  years  after  date  with  interest  at  5% 
per  annum,  payable  semi-annually  (said  deed  of  trust  being  recorded 
under  date  of  March  17,  1905  in  Liber  2858  folio  341  of  said  Land 
Records),  and  also  subject  to  a  second  deed  of  trust  to  James  J. 
Lampton  and  Charles  W.  Fairfax  Trustees  dated  March  17,  1905  to 
secure  one  Joseph  W.  Harper  $5,000  represented  by  three  notes  each 
dated  March  17,  1905,  one  for  $1,500  pavable  2  years  after  date 
the  second  for  $1,500  payable  3  years  after  date,  and  the  third  for 
$2,000  payable  5  years  after  date,  each  of  said  notes  bearing 
41  interest  at  5%  per  annum,  payable  semi-annually,  (said  deed 
of  trust  being  recorded  under  date  of  March  18  1905  in 
Liber  2860  folio  223  of  said  Land  Records) ;  ’  9 

9.  That  from  and  after  the  conveyance  of  said  Winchester  Apart¬ 
ment  House  to  your  complainant  as  referred  to  in  the  preceding  para¬ 
graph,  said  Early  and  Lampton  also  took  over  the  collection  of  the 
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rentals  from,  and  the  management  of  the  affairs  generally  of,  said 
Winchester  Apartment  House,  and  under  date  of  March  16,  1905 
they  caused  your  complainant  to  execute  a  further  power  of  attorney 
specifically  referring  to  said  Winchester  Apartment  House;  that  the 
Land  Records  of  the  District  of  Columbia  show  that  said  power  of 
attorney  was  recorded  March  24,  1905  in  Liber  2906  folio  33  of  said 
Land  Records,  and  a  true  copy  thereof  is  hereto  annexed,  marked 
“Exhibit  B,”  and  prayed  to  be  read  and  considered  as  a  part  hereof, 
but  that  the  reference  in  said  paper  to  an  alleged  indebtedness  of 
your  complainant  to  said  Early  and  Lampton  of  $750  is  not  under¬ 
stood  by  her,  and  she  denies  that  she  was  so  indebted ; 

10.  That  thereafter  said  Early  and  Lampton  acted  as  the  general 
fiduciary  representatives  of  your  complainant  up  to  the  month  of 
January  1908,  as  hereinbefore  referred  to;  that  your  complainant  was 
also  the  owner  of  another  piece  of  real  estate  not  heretofore  referred 
to,  to-wit,  premises  No.  1859  Mintwood  Place  North-West  (Lot  131 
in  Margaret  L.  Sands’  subdivision  of  Lots  21  and  22  “Mintwood,” 
now  known  as  Lot  806  in  Square  2549),  Washington,  D.  C.,  subject 
to  a  deed  of  trust  for  $7,000,  and,  although  complainant  herself  col¬ 
lected  the  rents  from  this  particular  piece  of  property,  said  Early 

and  Lampton,  in  their  capacity  of  general  fiduciary  repre- 

42  sentatives  of  complainant,  interested  themselves  in  and  con¬ 
trolled  and  directed  the  affairs  of  said  1859  Mintwood  Place 

until  they  finally  disposed  of  it  as  hereinafter  set  forth  in  paragraph 
1.2  of  this  bill;  that  accordingly,  on,  to-wit,  October  9,  1905,  said 
Early  and  Lampton  presented  to  complainant  for  execution,  and 
secured  her  execution  of,  a  second  deed  of  trust  upon  said  premises 
1859  Mintwood  Place  (Lot  131  in  Margaret  L.  Sands’  subdivision 
of  Lots  21  and  22  “Mintwood,”  now  known  as  Lot  806  in  Square 
2549)  to  George  W.  Brown  and  James  J.  Lampton  Trustees,  pur¬ 
porting  to  secure  one  J.  Thilman  Hendrick  $1,100  represented  by  28 
promissory  notes  dated  October  9,  1905  and  payable  from  1  to  28 
months,  respectively,  in  sums  of  $40  each  with  the  exception  of  the 
last  one  in  the  sum  of  $20,  each  of  said  notes  bearing  interest  at  6%, 
(which  said  deed  of  trust  dated  October  9,  1905  was  recorded  October 
10,  1905  in  Liber  2980  folio  2  of  the  Land  Records  of  the  District 
of  Columbia)  ;  that  your  complainant  knows  nothing  about  why  this 
second  deed  of  trust  was  placed  upon  her  said  real  estate,  but  exe¬ 
cuted  it  in  the  belief  at  the  time  that  they  were  acting  for  the  protec¬ 
tion  of  her  interests  generally;  that  she  had  implicit  confidence  in 
her  said  fiduciary  representatives,  and  knew  nothing  about  business 
affairs  herself,  and  therefore  executed  whatever  papers  were  presented 
to  her  by  them  from  time  to  time  during  their  management  of  her 
affairs,  whether  the  papers  were  in  blank  or  already  filled  in ; 

11.  That  from  the  last  of  May  1906  to  the  middle  of  August  1907, 
your  complainant  was  in  Europe ;  that  shortly  before  her  departure, 

however,  to-wit,  on  or  about  May  26,  1906,  she  executed  and 

43  delivered  to  said  Early  and  Lampton,  at  their  direction,  4 

blank  promissory  notes  to  be  used  by  them,  during  her 

absence,  as  her  interests  might  require ;  and  that  in,  to-wit,  the  month 
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of  March  1907,  while  complainant  was  abroad,  said  Early  and  Lamp- 
ton  mailed  to  her  8  promissory  notes  payable  to  the  order  of  James 
J.  Lampton,  “agent  for  Anne  L.  Lampton,”  with  the  principal  sums 
left  blank  in  each  note,  and  accompanied  the  said  •  notes  with  a 
request  that  complainant  sign  and  return  same  for  discount  as  her 
affairs  might  require,  and  your  complainant,  relying  upon  her  said 
fiduciary  representatives  as  she  then  believed  she  had  every  reason  to 
do,  signed  said  notes  in  blank  as  aforesaid  and  returned  them  as 
requested. 

12.  That  in  the  month  of  April  1907,  while  complainant  was  still 
absent  in  Europe  as  aforesaid,  said  Early  and  Lampton  sent  to  her 
for  execution  a  fee-simple  deed  of  conveyance  (subject  to  existing 
deeds  of  trust  stated  therein  as  aggregating  $14,000)  covering  two 
of  complainant’s  properties  hereinbefore  referred  to,  namely,  1859 
and  1863  Mintwood  Place  North-West  (Lots  131  and  133  in  Mar¬ 
garet  L.  Sands’  subdivision  of  lots  21  and  22  “Mintwood,”  now' 
known  as  Lots  806  and  808  in  Square  2549),  Washington,  D.  C. ; 
that  in  sending  said  deed  for  execution,  they  represented  that  they 
intended  to  exchange  those  two  pieces  of  property  for  an  apartment 
house  on  14th  Street  North-West,  Washington,  D.  C.,  called  the 
“Horton,”  and  wanted  the  deed  to  enable  them  to  do  so;  that  com¬ 
plainant,  relying  upon  such  representations,  executed  and  acknowl¬ 
edged  said  deed  before  the  United  States  Consul  at  Florence,  Italy, 
on  April  23,  1907,  and  thereupon  returned  said  deed  to  said 
44  Early  and  Lampton ;  that  the  Land  Records  of  the  District 
of  Columbia^shovy,  and  complainant  avers,  that  said  deed  is 
dated  April  23,  1907,  recites  one  George  B.  McDonald  as  the  grantee 
and  was  recorded  June  26,  1907  in  Liber  3059  folio  481 '  of  said 
Land  Records;  that  said  Land  Records  also  show,  and  complainant 
avers,  that,  instead  of  said  deed  being  used  by  said  Early  and  Lamp- 
ton  for  the  purchase  of  said  apartment  hou?4  on  14th  Street  North- 
W  est  known  as  the  Horton,  said  apartment  house  was  never  con¬ 
veyed  to  complainant,  nor  w'ere  said  two  pieces  of  property  recon¬ 
veyed  to  her,  but  by  deed  dated  June  26,  1907  and  recorded  June  28, 
1907  in  Liber  3088  folio  312  of  said  Land  Records  the  hereinbefore 
referred  to  second  deed  of  trust  upon  said  premises  1859  Mintwood 
Place  (Lot  131  in  Margaret  L.  Sands’  subdivision  of  lots  21  and  22 
“Mintwood,”  now  known  as  Lot  806  in  Square  2549)  was  released 
to  said  George  B.  McDonald,  and  by  further  deed  dated  June  20, 
1907  and  recorded  June  28,  1907.  in  Liber  3088,  folio  313  of  said 
Land  Records  said  George  B.  McDonald  conveyed  said  premises  in 
fee-simple  to  one  J.  Edmund  Smith,  subject  to  an  existing  deed  of 
trust  for  $7,000,  and  also  that  by  still  further  deed  dated  July  19 
1907  and  recorded  August  22,  1907  in  Liber  3087  folio  303  of  said 
Land  Records  said  George  B.  McDonald  conveyed  said  other  prem¬ 
ises  1863  Mintw'ood  Place  (Lot  133  in  Margaret  L.  Sands’  subdi¬ 
vision  of  lots  21  and  22  “Mintwood,”  now'  known  as  Lot  808  in 
Square  2549)  in  fee-simple  to  one  James  M.  Baker;  and  complainant 
avers  that  said  Early  and  Lampton  sold  said  1859  Mintwood  Place 
to  said  J.  Edmund  Smith  for  $9,750  and  said  1863  Mintwood  Place 
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to  said  James  M.  Baker  for  $9,250,  less  the  amount  of  the  deed  of 
trust  indebtedness  in  each  instance ; 

45  13.  That  said  Early  and  Lampton  failed  and  neglected  to 
make  on  behalf  of  your  complainant  any  of  the  interest  pay¬ 
ments  falling  due  after  September  17,  1906  on  the  second  trust  notes 
secured  on  the  aforesaid  Winchester  Apartment  House  property  (Lot 
218,  in  Square  151),  referred  to  in  paragraph  8  of  this  bill,  and  also 
failed  and  neglected  to  make  payment  of  the  principal  of  the  $1,500 
note  (secured  by  said  second  trust)  falling  due  March  17,  1907,  and 
that  because  of  such  default  the  trustees  named  in  said  second  trust, 
Charles  W.  Fairfax  and  James  J.  Lampton,  sold  said  property  there¬ 
under  on  October  1,  1907  at  public  auction  (subject  to  the  $15,000 
first  trust  also  referred  to  in  paragraph  8  of  this  bill)  for  $6,500; 
that  the  Land  Records  of  the  District  of  Columbia  show,  and  com¬ 
plainant  avers,  that,  pursuant  to  said  sale,  said  Charles  W.  Fairfax 
and  James  J.  Lampton,  trustees,  conveyed  said  property  to  one  Joseph 
W.  Harper  by  deed  dated  October  3,  1907  and  recorded  October  10, 

1907  in  Liber  3095,  folio  338,  of  said  Land  Records;  that  thereafter 
by  deed  dated  January  10,  1908  and  recorded  January  10,  1908  in 
Liber  3122  folio  182  of  said  Land  Records  said  Joseph  W.  Harper 
conveyed  said  property  to  defendant  Harrison  G.  Dyar;  that  there¬ 
upon  by  deed  dated  January  10,  1908  and  recorded  January  10 

1908  in  Liber  3122  folio  183  of  said  Land  Records  defendant  Har¬ 
rison  G.  Dyar  et  ux.  conveyed  an  undivided  one-half  interest  in  said 
property  to  defendant  Charles  Early;  that  thereafter  by  deed  dated 
August  15,  1908  and  recorded  September  11,  1908  in  Liber  3167 
folio  404  of  said  Land  Records  defendant  Charles  Early  et  ux.  re¬ 
conveyed  said  one-half  interest  to  defendant  Harrison  G.  Dyar;  that 

subsequently  by  deed  dated  November  13,  1908  and  “recorded 

46  November  13,  1908  in  Liber  3192  folio  68  of  said  Land  Rec- 

oi  ds  defendant  Harrison  G.  Dyar  conveyed  said  property  in 

fee-simple  to  defendant  Wellesca  Pollock  Allen ;  that  by  deed  of  trust 
to  William  J.  Flather  and  Charles  Early,  trustees,  dated  April  7 
1910  and  recorded  April  7,  1910  in  Liber  3322  folio  173  of  said 
Land  Records,  said  defendant  Wellesca  Pollock  Allen  placed  a  fur¬ 
ther  trust  upon  said  property  to  secure  five  promissory  notes  to  the 
order  of  one  John  M.  Jones  aggregating  $12,000,  one  for  $2,000,  and 
the  other  four  notes  for  $2,500  each,  said  notes  being  payable  3  years 
after  date  with  interest  from  date  (April  7,  1910)  at  5%  per  annum 
payable  semi-annually;  and  that  by  deed  of  release  from  William  j! 
Flather  and  John  E.  McLeran,  trustees,  to  said  defendant  Wellesca 
Pollock  Allen,  dated  April  9,  1910  and  recorded  April  9,  1910  in 
Liber  3311  folio  414  of  said  Land  Records,  the  original  $15  000  first 
trust  upon  said  property  hereinbefore  referred  to  was  released ; 

14.  That  on  November  27,  1907,  the  aforesaid  Margaret  Apart¬ 
ment  House,  No.  1815  Kalorama  Avenue  North-West  (Lot  51  in 
Block  6  “Washington  Heights”),  referred  to  in  paragraph  4  of  this 
bill,  was  sold  at  public  auction  by  Jacob  N.  Belt  and  Odell  S.  Smith 
trustees,  under  the  first  deed  of  trust  on  said  property  for  $10  000 
dated  October  22,  1904  and  payable  3  years  thereafter,  (also  referred 
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to  in  said  paragraph  4  of  this  bill),  and  said  property  was  purchased 
at  said  sale  by  the  holder  of  said  trust,  Clarence  F.  Norment,  for 
$11,000;  that  complainant’s  said  fiduciary  representatives,  Early  and 
Lampton/  represented  to  her  at  the  time  that  it  was  to  her  interest 
not  to  carry  said  Margaret  Apartment  House  any  longer  but  to 
allow  it  to  be  so  sold  under  said  deed  of  trust;  and  that  the 

47  net  proceeds  of  said  side,  after  payment  of  principal  of  said 
note,  accrued  costs,  charges  and  taxes,  amounted  to  but  $81.46, 

which  amount  was  paid  to  complainant  by  said  Clarence  F.  Norment 
on  February  26,  1908 ; 

15.  That  at  the  time  of  complainant’s  revocation  of  the  authority 
of  said  Early  and  Lampton  in  January  1908,  the  only  piece  of  real 
estate  remaining  to  her  was  the  aforesaid  St.  George  Apartment 
House  at  the  corner  of  20th  and  L  Streets  North-West,  Washington, 
D.  C.  (Lot  12  in  Square  85) ;  that  since  said  revocation  of  the  author¬ 
ity  of  said  Early  and  Lampton,  complainant  has  been  informed,  and 
avers  it  to  be  a  fact,  that  her  said  fiduciary  representatives  were 
systematically  defrauding  her  during  practically  the  entire  period  of 
their  general  fiduciary  relationship  toward  her,  which  commenced 
early  ‘in  October  1904  before  the  sale  of  the  “Sands’  Place”  or  “Mint- 
wood”  home  property  hereinbefore  referred  to;  but  that  your  com¬ 
plainant’s  attorneys  have  found  the  task  of  uncovering  the  compli¬ 
cated  and  hidden  frauds  of  said  Early  and  Lampton  to  be  so  intricate 
and  difficult  that  only  very  recently,' and  within  the  present  calendar 
year,  have  they  succeeded  in  getting  a  definite  idea  of  the  extensive 
and  far-reaching  character  of  these  frauds,  although  they  have  ex¬ 
pended  an  immense  amount  of  time  upon  the  case.  Complainant  is, 
in  fact,  unable  to  now  say,  in  view  of  the  studious  concealment  prac¬ 
ticed  by  said  Early  and  Lampton,  that  the  allegations  of  fraud  here¬ 
inafter  made  against  said  Early  and  Lampton  are  exhaustive  and 
all-inclusive.  She  is  advised,  however,  that  since  the  purpose  of  this 

bill  is  to  secure  a  settlement  of  all  the  affairs  of  the  fiduciary 

48  relationship  between  herself  and  said  Early  and  Lampton  that 

the  Court  will  grant  such  full  and  complete  relief  as  the  proof 

in  the  case  shall  show  to  be  requisite. 

16.  That  said  Early  and  Lampton  falsely  represented  to  this  com¬ 
plainant  (as  set  forth  in  paragraph  4  of  this  bill)  that  The  Margaret 
Apartment  House,  No.  1815  Kalorama  Avenue  North-West,  Wash¬ 
ington,  D.  C.  (Lot  51  in  Block  6  “Washington  Heights”)  constituted 
a  part  of  the  consideration  given  by  William  .T.  Kehoe  for  the  pur¬ 
chase  of  the  “Sands’  Place”  or  “Mintwood”  property  situated  at  the 
corner  of  19th  Street  and  Mintwood  Place;  that  said  William  J. 
Kehoe  did  not  give  said  Margaret  Apartment  House  as  any  part  of 
the  consideration  for  the  purchase  of  said  “Sands’  Place”  or  “Mint- 
wood”  property,  and  that  said  Early  and  Lampton  well  knew  that  he 
did  not;  that  said  Margaret  Apartment  House  was  the  propertv  of 
Clarence  F.  Norment,  who  by  deed  dated  October  19,  1904  and 
recorded  October  24,  1904  in  Liber  2848  folio  200  of  the  Land  Rec¬ 
ords  of  the  District  of  Columbia  conveyed  the  same  to  James  E. 
Evans,  who  thereupon  placed  a  $10,000  first  trust  upon  the  property 
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by  deed  dated  October  22,  1904  and  recorded  October  24,  1904  in 
Liber  2840  folio  202  of  the  Land  Records  of  the  District  of  Columbia, 
and  then  placed  a  second  trust  of  $2,000  upon  said  property  by  deed 
also  dated  October  22,  1904,  and  recorded  October  24,  1904  in  Liber 
2848  folio  204  of  the  Land  Records  of  the  District  of  Columbia, 
after  which  said  James  E.  Evans  conveyed  said  property  to  your  com¬ 
plainant  (subject  to  said  $12,000  trusts)  by  deed  dated  October  22, 
1904  and  recorded  October  24,  1904  in  Liber  2848  folio  207  of  the 
Land  Records  of  the  District  of  Columbia  (as  referred  to  in 

49  paragraph  4  of  this  bill) ;  that  the  interposition  by  said  Early 
and  Lampton  of  this  Margaret  Apartment  House  property  in 

said  transaction  was  wholly  unwarranted  and  fraudulent;  that  said 
Margaret  Apartment  House  property  did  not  have  an  equity  of 
$12,000  as  represented  by  said  Early  and  Lampton  (as  set  forth  in 
paragraph  4  of  this  bill),  and  that  said  Early  and  Lampton  wrell 
knew  that  said  representation  was  false,  and  further  well  knew  that 
said  property  was  not  even  worth  the  amount  of  the  trusts  which 
said  Early  and  Lampton  had  had  placed  upon  it  before  having  it 
conveyed  to  complainant;  that  said  James  E.  Evans  was  a  party 
whose  name  was  made  use  of  by  said  Early  and  Lampton  as  a  party 
of  straw  in  their  various  transactions  from  time  to  time;  that  said 
Early  and  Lampton  wilfully  deceived  your  complainant  in  respect  of 
this  Margaret  Apartment  House  by  concealment  also  of  the  fact,  and 
complainant  alleges  it  to  be  a  fact,  that  said  Early  and  Lampton  were 
the  agents  for  said  Clarence  F.  Norment,  the  owner  of  said  Margaret 
Apartment  House,  in  addition  to  being  the  fiduciary  representatives 
for  your  complainant,  and  therefore  incapacitated  to  make  a  sale  or 
exchange  between  said  Clarence  F.  Norment  and  this  complainant  in 
'  any  event ;  that  said  Early  and  Lampton  reported  to  said  Clarence  F. 
Norment  at  the  time  that  they  had  sold  said  property  for  him  for 
$15,200,  and  they  made  settlement  with  said  Norment  upon  that 
basis,  although  complainant  is  not  advised  as  to  where  the  money 
came  from  to  make  said  settlement  with  said  Norment  on  that  basis, 
as  said  Early  and  Lampton  represented  to  this  complainant  at  the 
time  that  said  property  was  being  given  by  another  person,  namely, 
said  William  J.  Kehoe,  and  as  property  simply,  for  the  pur- 

50  chase  of  said  “Sands’  Place”  or  “Mintwood”  property,  and 
further  represented  to  this  complainant  that  said  Margaret 

Apartment  House  was  of  the  value  of  $24,000,  which  was  an  inflation 
of  nearly  $9,000  over  the  amount  they  reported  to  said  Norment  at 
the  time" that  they  were  selling  it  for;  and  complainant  avers  that  she 
has  been  defrauded  out  of  a  large  amount  of  money  by  reason  of  this 
Margaret  Apartment  House  fraud,  Ihe  amount  of  which  she  prays 
may  be  ascertained  and  awarded  to  her  in  the  full  and  complete 
accounting  to  be  ordered  by  the  Court  in  this  cause,  in  which  account¬ 
ing  it  will  be  incumbent  upon  said  Early  and  Lampton,  in  view  of 
the  doubly  inconsistent  position  in  which  they  now  find  themselves 
(or  rather  the  Court  finds  them)  in  this  matter,  to  disclose  the  inner 
character  of  the  transaction  and  the  extent  of  complainant’s  loss  in 
consequence  of  their  wrongdoing.  Your  compalinant  further  avers 
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that,  in  addition  to  her  loss  of  said  Margaret  Apartment  House  set 
up  in  paragraph  14  of  this  bill  pursuant  to  the  advice  of  said  Early 
and  Lampton,  said  Early  and  Lampton  had  on  December  12,  1904 
(nearly  3  years  before  the  maturity  thereof)  paid  off  the  $2,000 
second  trust,  with  accrued  interest,  upon  said  Margaret  Apartment 
House  property,  using  $2,014.03  of  the  moneys  in  their  hands  belong¬ 
ing  to  your  complainant  for  the  purpose,  making  an  additional  loss 
to  your  complainant  of  this  amount  of  money ;  and  she  also  avers  and 
charges  that  said  payment  was  not  made  by  said  Early  and  Lampton 
in  good  faith.  The  deed  of  release  covering  said  second  deed  of  trust 
is  dated  December  12, 1904  and  recorded  December  13,  1904  in  Liber 
2838  folio  331  of  the  Land  Records  of  the  District  of  Co¬ 
lumbia. 

51  17.  That,  in  addition  to  said  sum  of  $2014.03  paid  as  afore¬ 
said  bv  said  Early  and  Lampton  to  said  Norment  on  Decem¬ 
ber  12.  1904,  out  of  the  moneys  belonging  to  complainant  out  of  the 
Kehoe  sale,  said  Early  and  Lampton  also  paid  to  your  complainant 
on  October  24,  1904  the  sum  of  $2000  out  of  said  moneys,  which 
vour  complainant  deposited  on  that  date  to  her  credit  in  the  Riggs 
National  Rank,  and  that  on,  to-wit,  February  7,  1905,  said  Early 
and  Lampton  paid  a  further  sum  of  $2500  out  of  said  moneys  in 
reduction  of  the  then  $15,000  trust  upon  the  aforesaid  St.  George 
Apartment  House  to  $12500  (as  appears  by  the  new  deed  of  trust 
for  $12o00  dated  January  20.  1905  and  recorded  February  7, 
1905  in  Liber  2860  folio  131,  and  the  release  deed  (covering  the 
previous  trust)  dated  February  8,  1905  and  recorded  February  9, 
1905  in  Liber  2857  folio  436,  of  the  Land  Records  of  the  District 
of  Columbia).  Complainant  is  willing  that  said  Early  and  Lamp- 
ton  shall  be  given  credit  in  the  full  and  complete  accounting  to  be' 
had  in  this  cause  for  said  $2000  paid  by  them  to  her  on  October  24. 
1904  and  also  for  said  $2500  paid  by  them  for  her  on  said  St. 
George  Apartment  House  property  on,  to-wit,  February  7,  1905, 
and  also  for  any  other  moneys  that  they  shall  show  were  actually 
paid  out  in  her  interest,  but  complainant  denies  the  right  of  said 
f*  ^  and  Lampton  to  have  credit  for  said  $2014.03,  or  any  part 
thereof,  wrongfully  paid  by  them,  as  aforesaid,  upon  the  aforesaid 
second  trust  of  $2000  in  the  matter  of  the  Margaret  Apartment 
House  fraudulent  transaction.  She  avers  that  said  Early  and  Lamp- 
ton  are  chargeable,  in  such  full  and  complete  accounting,  among 
other  things,  with  $5000  cash  which  she  avers  was  the  amount  re¬ 
ceived  by  them  from  said  Kehoe  on,  to-wit,  October  24,  1904, 

52  and  not  merely  $2000  as  falsely  represented  to  her  by  them 
at  the  time,  also  with  the  $5059.50  received  by  them  from 

said  Kehoe  on,  to-wit,  December  10, 1904,  together  writh  such  amount 
of  money  as  they  shall  be  found  to  have  defrauded  her  out  of  by 
reason  of  the  Margaret  Apartment  House  fraud  referred  to  in  para¬ 
graph  16  of  this  bill,  and  further  with  the  full  principal,  together 
with  interest,  on  the  $3500  note  of  said  Kehoe  dated  December  10, 
1904  for  which  said  Early  and  Lampton  accepted  $3200,  on,  to-wit, 
March  31,  1905,  as  in  full  satisfaction,  as  set  up  in  paragraph  6  of 
this  bill.  Complainant  further  avers  that  only  very  recently,  to- 
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wit,  during  the  last  few  months,  did  she  learn  of  the  aforesaid  trans¬ 
action  of  March  31,  1905  in  the  matter  of  said  $3500  note;  that  in, 
to-wit,  the  month  of  October  1906,  said  Early  and  Lampton  paid 
to  one  Mrs.  Wallace  Malcolm  for  your  complainant  a  sum  of  about 
$70  which  they  represented  was  interest  on  said  $3500  Kehoe  note, 
and  in,  to-wit,  the  month  of  November  1907  said  Early  and  Lamp- 
ton,  still  deceiving  your  complainant  concerning  said  note,  paid  her 
between  $10  and  $20  on  account,  as  they  represented  (although 
falsely),  of  interest  on  said  $3500  Kehoe  note. 

18.  Complainant  further  avers  that  said  Early  and  Lampton  are 
chargeable  in  such  full  and  coinplefe  accounting  with  the  amount 
of  the  aforesaid  $1100  second  trust,  with  interest,  placed  by  them 
upon  complainant’s  aforesaid  1859  Mintwood  Place  North-West 
on,  to-wit,  October  9,  1905,  as  set  up  in  paragraph  9  of  this  bill; 
that  they  are  also  chargeable  with  the  aforesaid  sum  of  $9750  con¬ 
stituting  the  subsequent  selling  price  of  said  premises  1859 

53  Mintwood  Place  North-West,  as  set  up  in  paragraph  12  of 
this  bill;  that  they  are  further  chargeable  with  the  aforesaid 

sum  of  $9250  constituting  the  selling  price  of  premises  1863  Mint- 
wood  Place  North-West,  as  set  up  in  paragraph  12  of  this  bill;  and 
that  they  are  also  chargeable  in  such  accounting  with  the  full  value 
of  the  hereinbefore  referred  to  premises  1867  Mintwood  Place  North- 
\\  est  (Lot  135  in  Margaret  L.  Sands’  subdivision  of  lots  21  and  22 
‘‘Mintwood’’,),  which  said  Early  and  Lamnton  caused  to  be  deeded 
to  the  hereinl)efore  referred  to  James  E.  Evans  by  deed  dated  March 
8,  190o,  but  never  recorded  until  April  26,  1905,  and  also  with  the 
full  value  of  the  hereinbefore  referred  to  premises  1620  18th  Street 
North-West  (Lot  96  in  Square  134),  which  said  Early  and  Lamp- 
ton  caused  to  be  deeded  to  the  hereinbefore  referred  to  William  F. 
Lynn,  as  set  up  in  paragraph  8  of  this  bill. 

19.  Complainant  further  avers  that  the  conveyance  to  your  com¬ 
plainant  of  said  Winchester  Apartment  House  and  the  securing  from 
her  by  said  Early  and  Lampton  of  the  aforesaid  deeds  covering  said 
premises  1867  Mintwood  Place  and  1620  18th  Street,  (set  up  in 
paragraph  8  of  this  bill),  were,  as  a  matter  of  fact,  in  pursuance 
of  a  fraudulent  scheme  on  the  part  of  said  Early  and  Lampton  to  de¬ 
fraud  your  complainant  out  of  said  two  last-mentioned  properties; 
that  the  fact  was,  and  said  Early  and  Lampton  well  knew  it,  that 
said  Winchester  Apartment  House  had  no  sufficient  equity  in  it 
(with  its  $20000  encumbrances  placed  upon  it  immediately  before 
the  conveyance  to  complainant)  to  justify  any  reasonable^minded 
and  well-informed  person  to  trade  the  aforesaid  premises  1867  Mint- 
wood  Place  and  1620  18th  Street  therefor;  and  your  complainant 

further  avers  that,  as  a  matter  of  fact,  no  such  trade  took 

54  place  as  represented  to  complainant,  but  the  transaction  was 
secretly  fraudulent,  and  as  to  the  full  particulars  thereof  com¬ 
plainant  calls  upon  said  Early  and  Lampton  for  discovery. 

20.  Complainant  further  avers  that  said  Early  and  Lampton  had 
ample  funds  in  hand  belonging  to  ber  to  prevent  the  trustees’  sale 
of  said  Winchester  Apartment  House  referred  to  in  paragraph  13 
of  this  bill;  that  the  amount  realized  from  said  sale  was  reported 
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fcsid  tmstees  to  bo  insufficient  to  Quite  satisfy  the  incumbrance 
under  which  the  sale  was  had,  including  principal  and  interest  of 
notes,  accrued  taxes,  etc. ;  that  said  Early  and  Lampton  purposelv 
defaulted  m  this  matter  and  caused  said  sale  to  l>e  made;  that  said 
property  was  worth  far  in  excess  of  the  price  for  which  it  was  so  sold, 
and  that  said  Early  and  Lampton  caused  said  sale  to  he  had  in  order 
to  get  said  property  away  from  complainant  at  less  than  its  value: 
that  the  said  property  was  bought  in  at  said  sale  in  the  name  of 
Joseph  \V.  Harper,  with  the  distinct  understanding  at  the  time,  that 
said  Harper  s  name  only  was  being  used,  by  and  on  l>ehalf  of  the 
defendant  Charles  Early,  (although  complainant  does  not  charge 
that  the  trustee  Fairfax  knew  that  said  Harper’s  name  was  only 
being  used),  (and  complainant  also  does  not  charge  said  Harper 
with  knowledge  of  the  fraud  which  was  being  perpetrated  upon  vour 
complainant  by  said  Early  and  Lampton,  said  Harper’s  sole  interest 
>emg  to  get  his  money,  and  to  that  end,  being  himself  a  non-resident 
of  the  District  of  Columbia,  he  left  everything  to  the  defendantEarly, 
who  was  his  agent  in  addition  to  being  complainant’s) ;  that  the  va¬ 
rious  conveyances  in  which  one  Harrison  G.  Dyar  was  named 
,v>  as  a  party,  referred  to  in  paragraph  13  of  this  bill,  were  made 
aa  agent  of,  and  under  instructions  from,  the  defendant 
Chailes  Early,  and  that  said  Harrison  G.  Dvar  is  not  a  purchaser  of 
said  property  either  for  value  or  in  good  faith;  and  further  that  de¬ 
fendant  A\  ellesca  Pollock  Allen  gave  no  value  for  the  conveyance 
to  her  referred  to  in  paragraph  13  of  this  bill,  but  received  the  title 
upon  a  secret  trust  for  said  Harrison  G.  Dyar,  defendant  herein,  who 
in  turn  holds  said  property  upon  a  secret  trust  for  defendant  Charles 
Early;  and  that  the  $3000  paid  o(F  upon  the  trust  on  said  property, 
as  referred  to  in  said  paragraph  13  of  this  bill,  was  derived  from  the 
rents  and  profits  of  said  property,  which  in  fact  and  in  law  belonged 
to  your  complainant.  Complainant  further  avers  that  said  Early 
and  Lampton  not  only  defaulted  as  aforesaid,  but  failed  to  advise 
your  complainant  that  said  sale  was  going  to  take  place  so  that  she 
could  not  protect  herself,  as  she  would  have  done;  and  that  it  was 
some  time  in  the  month  of  Decemt>er  1007  before  she  received  in¬ 
formation,  which  was  from  an  outside  source,  that  the  sale  of 
said  Winchester  Apartment  House  had  taken  place;  that  she  there¬ 
upon  inquired  at  the  office  of  said  Early  and  Lampton  concerning 
the  matter,  and  was  informed  by  defendant  Lampton  that  the 
property  had  not  been  sold;  and  that  it  was  not  until  some  time 
in  the  month  of  January  1908  that  she  was  told  bv  said  Early  and 
Lampton,  through  defendant  Early,  that  said  sale  had  taken  place 
21.  Complainant  further  aver-  that  said  Early  and  Lampton 
grossly  neglected  the  interests  of  your  complainant  from  the  com¬ 
mencement  of  their  representation  of  her:  that  during  the 
56  period  of  more  than  three  years  that  the  aforesaid  Margaret 
Apartment  House  was  in  their  charge  no  taxes  were  paid, 
although,  already  stated,  they  used  money  of  this  complainant 
to  pay  off  the  second  trust  upon  said  property  nearly  three  years 
before  its  maturity ;  that  during  the  two  years  and  six  months  that 
the  aforesaid  Winchester  Apartment  House  was  in  their  charge 
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no  taxes  were  paid,  except  for  the  year  ending  June  30,  1905,  which 
were  probably  paid  by  someone  else  at  the  time  of  the  deeding  of 
said  property  to  complainant  in  Marclj  1905 ;  that  during  the  period 
of  more  than  two  years  that  the  aforesaid  1863  Mintwood  Place 
was  in  their  charge  no  taxes  wTere  paid;  -and  that  during  the  entire 
period  that  said  St.  George  Apartment  House  was  in  charge  of  said 
Early  and  Lampton  no  taxes  were  paid  by  them,  except  for  the 
year  ending  June  30,  1905,  which  complainant  is  informed  were 
paid  by  defendant  Charles  Early  on  August  3,  1907,  but  she  does 
not  admit  the  payment  and  calls  upon  the  defendants  for  strict 
pr<*>f  thereof.  Complainant  further  avers  that,  although  on  vari¬ 
ous  occasions  between  February  7,  1905,  and  October  1,  1907,  said 
defendants  Early  and  Lampton  paid  to  her  various  sums  of  money, 
and  on  some  of  the  occasions  rendered  here  disconnected  and  dis¬ 
jointed  statements  purporting  to  account  for  moneys  received  and 
disbursed  by  them,  they  have  never  furnished  her  with  a  state¬ 
ment  from  which  the  real  state  of  the  accounts  with  her  could  be 
ascertained,  although  she  has  demanded  such  statement  as  alleged 
in  paragraph  3  of  this  bill.  Complainant  also  avers  that  said  Early 
and  Lampton  have  not  kept  books  from  which  the  true  state  of 
the  accounts  can  be  ascertained,  but  have  converted  the  moneys 
of  this  complainant  to  their  own  use  from  time  to  time 

57  without  making  any  entry  in  their  office  books  of  either  the 
receipt  or  the  disbursement  thereof.  She  is  advised  there¬ 
fore  that  it  is  incumbent  upon  said  Early  and  Lampton  to  furnish 
other  papers  and  data  from  which  a  true  and  accurate  statement 
can  be  made,  and  that,  in  default  of  an  entirely  satisfactory  show¬ 
ing  by  them  of  the  true  state  of  the  accounts,  this  complainant  is 
entitled  to  have  a  decree  entered  against  them  for  what  may  be 
determined  to  be  the  fair  rental  value  of  the  various  properties 
intrusted  to  them  together  with  the  fair  value  of  the  various  prop¬ 
erties  that  have  been  lost  to  this  complainant,  as  hereinbefore  ap¬ 
pears,  through  the  fraud  or  neglect  of  said  Early  and  Lampton, 
and  is  also  entitled  to  recover  for  the  amount  received  by  said  Early 
and  Lampton  from  the  various  checks  and  notes  procured  from 
complainant  from  time  to  time,  as  to  the  full  particulars  of  which 
complainant  prays  discovery  from  said  defendants.  Complainant 
is  also  advised  that  she  is  entitled  to  compound  interest  on  all  sums 
of  money  fraudulently  withheld  from  her  by  her  said  fiduciary 
representatives. 

22.  Complainant  further  avers  that  a  large  part  of  the  moneys 
and  property  belonging  to  complainant  which  were  misappropriated 
by  said  Early  and  Lampton,  her  fiduciary  representatives,  went  into  ' 
the  following  real  estate  in  the  City  of  Washington,  District  of 
Columbia,  standing  in  the  name  of  defendant  Charles  Early : 

(a)  North  35.08  ft.  of  sub-lot  1  in  Square  65; 

( b )  Sublot  2  in  Square  65; 

(c)  Sublot  23  in  Square  65; 

( d )  Sublot  24  in  Square  65; 

(e)  Sublot  60  in  Square  111; 

58  (/)  Sublot  61  in  Square  111; 

(g)  Sublot  331  in  Square  156; 
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and  also  into  the  following  real  estate  in  the  City  of  Washington, 
District  of  Columbia,  standing  in  the  name  of  defendant  Anne  L. 
Lamp  ton,  wife  of  defendant  Lampton,  one  of  the  fiduciary  repre¬ 
sentatives  of  complainant: 

(a)  Sublot  49  in  Square  176; 

(/>)  Sublot  65  in  Square  208; 

and  that  complainant  has  an  equitable  lien  against  all  of  said  real 
estate  recited  in  this  paragraph  for  the  moneys  misappropriated  by 
said  Early  and  Lampton  and  which  went  into  these  respective 
pieces  of  real  estate,  which  liens  she  prays  may  be  enforced,  in 
this  suit. 

23.  Complainant  avers  that  she  is  entitled  to  discovery  from 
defendants  Charles  Early  and  James  J.  Lampton,  and  to  that  end 
to  have  the  following  interrogatories  answered  in  their  answers 
to  be  filed  in  this  cause: 

Q.  1.  Did  you,  or  either  of  you,  make  sale  of  the  Margaret 
Apartment  House  for  Clarence  F.  Norment  in  October  1904?  If 
so,  to  whom  did  you  sell  it,  and  describe  the  amount  of  the  con¬ 
sideration  and  how  it  was  made  up?  IIow  much  cash  (or  by  check) 
did  you  pay  said  Norment  as  part  of  said  consideration,  and  from 
whom  did  you  get  such  cash? 

Q.  2.  What  consideration  did  you  receive  from  William  F.  Lynit 
for  1620  18th  Street?  Explain. 

Q.  3.  What  consideration  did  you  receive  for  the  transfer  of 
1867  Mintwood  Place,  and  from  whom?  Explain. 

Q.  4.  What  was  the  value  of  the  Winchester  Apartment  House 
in  March  1905? 

Q.  5.  Who  put  up  the  money  for  the  release  by  deed 
59  dated  March  15,  1905,  and  recorded  March  16,  1905,  in 
Liber  2897  folio  154  of  the  Land  Records  of  the  District  of 
Columbia,  of  the  trust  upon  1867  Mintwood  Place?  Explain. 

Q.  6.  Why  was  the  deed  covering  1867  Mintwood  Place  made 
to  James  E.  Evans?  And  why  was  that  deed  dated  March  8,  1905, 
and  not  recorded  until  April  26,  1905? 

Q.  7.  Why  did  you  advise  the  complainant  to  let  the  Margaret 
Apartment  House  go  under  the  first  trust,  after  you  had  paid  over 
$2,000  of  complainant's  money  into  the  property  upon  the  second 
trust? 

Q.  8.  What  was  the  value  of  1620  18th  Street  in  October  1904? 
Also  in  March  1905? 

24.  Complainant  avers  that  by  reason  of  the  various  schemes  and 
contrivances  of  said  defendants  Charles  Early  and  James  J.  Lamp- 
ton  they  have  secured  from  her  practically  all  of  her  property,  and 
that  without  the  aid  of  this  Honorable  Court  she  is  wholly  without 
remedy  or  relief,  and  does  not  know,  and  is  not  able  to  ascertain, 
the  full  amount  of  money  that  is  due  her  from  said  defendants, 
or,  without  such  aid,  to  secure  from  their  co-defendants  the  relief 
to  which  she  is  in  equity  and  conscience  entitled. 
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\\  herefore,  the  premise8  considered,  your  complainant  prays: 

•J-  That  said  defendants  Charles  Early,  James  J.  Lampton,  Har¬ 
rison  G.  Dyar,  Wellesca  Pollock  Allen,  and  Anne  L.  Lampton 
may  be  made  parties  defendant  to  this  cause,  and  may  be  served 
"it 1  the  process  of  subpcena  in  the  usual  form  requiring  them  and 
each  of  them  at  a  time  therein  specifically  designated  to  answer 

ah  exiSei?cias.  ^ls  bill,  though  not  under  oath,  answer 

under  oath  being  hereby  expressly  waived,  and  oath  to  the 

answers  to  the  interrogatories  herein  propounded  being  also 
expressly  waived.  & 


,.  2‘  Tj1*1  defenldants  Charles  Early  and  Janies  J.  Lampton  may  be 
directed  to  render  a  full  and  complete  accounting  of  all  moneys 
received  and  expended  or  paid  out  by  them  on  account  of  your 
complainant;  and  that  a  full  and  complete  settlement  of  the  fidu¬ 
ciary  relationship  between  them  and  complainant,  including  a 
proper  charge  or  credit  covering  every  matter  concerned,  may  be 
had  under  the  direction  of  the  Court. 

3.  That  defendants  Charles  Early,  Harrison  G.  Dyar,  and  Wel- 
lesca  Polloch  Allen  be  decreed  to  hold  Lot  218,  in  Square  151 
A\  ashington,  D.  C.,  as  the  constructive  trustee  of  your  complainant 
to  re-convey  said  real  estate  to  complainant,  and  to  pay  to  her  dam¬ 
ages  to  cover  loss  of  rent  on  said  property  to  the  date  of  the  decree 
so  restoring  said  lot  to  complainant. 

L  1  hat  in  the  settlement  of  the  affairs  of  the  fiduciary  relation¬ 
ship  between  complainant  and  defendants  Charles  Early  and  James 
J.  Lampton,  no  compensation  be  allowed  them  for  their  administra¬ 
tion,  but  that  they  be  charged  with  the  full  cost  of  removing  the 
effects  of  their  administration,  including  reasonable  counsel  fees 
so  as  to  put  your  complainant  in  as  good  a  position  as  she  would 
have  occupied  but  for  their  mal-administration,  and  that,  in  ad¬ 
dition,  compound  interest  be  allowed  in  favor  of  complainant  upon 
every  item  of  charge  against  her  said  fiduciary  representatives. 

5.  That  complainant  may  be  decreed  to  have  an  equitable  lien 

upon  all  of  the  real  estate  described  in  paragraph  22  of 
61  this  bill  for  the  total  award  which  may  be  made  by  the 
Court  herein  in  favor  of  complainant,  and  that  such  lien  be 
enforced  under  the  direction  of  this  Court  against  said  real  estate. 

6.  And  for  such  other,  further  and  general  relief  as  the  nature 
of  the  case  may  require  and  to  the  Court  may  seem  meet. 


MARGARET  C.  SANDS,  Plaintiff. 

B.  H.  WARNER,  Jr., 

GEO.  E.  SULLIVAN, 

Attorneys  for  Plaintiff. 


6— 2783a 


34 


NATIONAL  SAVINGS  TRUST  CO.,  ETC.,  ET  AL.  VS. 


“Exhibit  A.” 

Recorded  February  9,  1905,  Liber  2857,  Folio  451,  of  the  Land 

Records  of  the  District  of  Columbia. 

Margaret  C.  Sands 
to 

Early  &  Lampton. 

Know  all  men  by  these  presents  that  I,  Margaret  C.  Sands,  of 
the  City  of  Washington,  District  of  Columbia,  have  made,  consti¬ 
tuted  and  appointed,  and  by  these  presents  do  make,  constitute  and 
appoint,  Charles  Early  and  James  J.  J.  Lampton,  now  co-partners 
trading  under  the  name  and  style  of  Early  and  Lampton,  or  the  sur¬ 
vivor  of  them,  being  engaged  in  the  real  estate  business  and  having 
their  office  in  the  Citv  of  Washington.  District  of  Columbia,  mv  true 
md  lawful  attorneys  for  me  and  in  my  name,  place  and  stead  for  the 
following  purposes: 

62  Whereas  I  am  indebted  to  the  said  Early  and  Lampton  in 
the  sum  of  $750  as  is  evidenced  by  my  certain  promissory 

note  dated  Washington,  D.  C.,  February  3rd,  1905,  for  the  said  sum 
of  $750  payable  90  days  after  date,  and  whereas  1  am  seised  and 
possessed  of  certain  real  estate  in  the  City  of  Washington,  District 
of  Columbia,  hereinafter  named,  and  I  desire  the  said  Early  and  • 
Lampton  to  act  as  my  agents  for  the  collection  of  rents  accruing  and 
those  already  accrued  from  said  properties,  and  also  that  they  shall 
pay  my  said  note  heretofore  set  forth  of  $750  from  said  rents,  I 
Direct  that  first  thev  shall  collect  all  rents  as  they  fall  due  each 
month  upon  the  following  properties: — 1863  Mintwood  Place, 
N.  W. ;  1867  Mintwood  Place  N.  W. ;  1815  Kalorama  Avenue  N.  W. ; 
1620  18th  Street  N.  W. ;  and  the  St.  George  Apartment  House,  cor¬ 
ner  of  20th  and  L  Streets  N.  W. ;  all  in  the  City  of  Washington, 
District  of  Columbia,  no  more  particular  description  being  given 
because  the  said  properties  may  be  readily  identified  by  means  of 
said  numbers.  Second  that  thev  pav  themselves  or  the  survivor  of 
them,  a  commission  at  the  rate  ot  five  per  cent  an  all  sums  so  col¬ 
lected  by  them  as  rent.  Third,  that  they  pay  from  the  proceeds  of 
rents  from  the  aforesaid  properties  all  interest  which  may  be  due 
by  virtue  of  encumbrances  now  of  record  on  said  properties,  in¬ 
surance  in  such  amounts  as  may  be  necessary  for  the  proper  pro¬ 
tection  of  said  properties,  taxes  and  special  assessments  as  they  may 
become  due  and  payable.  Fourth,  that  they  pay  on  account  of  said 
note,  its  principal  and  interest,  when  the  same  shall  fall  due,  the 
sum  of  $187.50  and  that  they  pay  the  further  sum  of  $187.50  each 
time  thereafter  that  said  note  shall  fall  due;  or  in  such 

63  monthly  instalments  as  may  hereafter  be  agreed  upon  be¬ 
tween  the  parties.  And  lastly,  that  they  pay  the  residue  aris¬ 
ing  from  the  above-mentioned  rents,  if  any,  to  me,  my  heirs,  execu¬ 
tors,  administrators  and  assigns,  in  such  manner  and  amounts  as 
may  be  practicable,  the  provisions  of  this  deed  being  first  consid- 
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ered.  And  hereby  giving  and  granting  to  my  said  attorneys,  or  the 
survivor  of  them,  full  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and  necessary  to  be  done  in 
and  about  the  premises  as  fully  and  to  all  intents  and  purposes  as  I 
might  or  could  do  if  personally  present  and  acting  at  the  doing 
thereof  with  full  power  and  authority  to  institute  suits  at  law  or  in 
equity  or  to  employ  such  attorney  or  attorneys  as  may  in  their  judg¬ 
ment  be  necessary  in  and  about  the  collection  of  said  rents,  hereby 
ratifying  and  confirming  all  that  my  said  attorneys  or  the  survivor 
of  them  or  their  substitute  may  or  shall  lawfully  do  or  cause  to  be 
done  by  them  or  the  survivor  of  them  by  virtue  hereof.  It  is  my 
intention  that  this  power  of  attorney  be  coupled  with  an  interest,  to 
be  irrevocable  and  to  remain  in  full  force  and  effect  until  the  en¬ 
cumbrance  of  record  now  on  said  properties  or  any  of  them  shall 
become  due  and  payable  and  thereafter  until  I,  my  executors,  ad¬ 
ministrators  or  assigns,  shall  revoke  the  same. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  seal  this 
seventh  dav  of  February  A.  D.  1905. 

MARGARET  C.  SANDS,  [seal.] 


Witnesses : 

H.  D.  GORDON. 
FRANK  B.  JONAS. 


64  “Exhibit  B.” 

Margaret  C.  Sands 
to 

Early  &  Lampton. 

Recorded  March  24,  1905,  in  Liber  2906,  Folio  33,  Land  Records 

of  the  District  of  Columbia. 

Know  all  men  by  these  presents  that  I,  Margaret  C.  Sands,  of  the 
City  of  Washington,  District  of  Columbia,  have  made,  constituted 
and  appointed,  and  by  these  presents  do  make,  constitute  and  ap¬ 
point  Charles  Early  and  James  J.  Lampton,  now  co-partners  trading 
under  the  name  and  style  of  Early  &  Lampton,  or  the  survivor  of 
them,  being  engaged  in  the  real  estate  business  and  having  their 
office  in  the  City  of  Washington,  District  of  Columbia,  my  true  and 
lawful,  attorneys  for  me  and  in  my  name,  place  and  stead  for  the 
following  purposes: 

Whereas  I  am  indebted  to  the  said  Early  &  Lampton  in  the  sum 
of  Seven  hundred  and  fifty  ($750)  dollars,  as  is  evidenced  by  my 
certain  promissory  note  dated  Washington,  D.  C.,  February  3rd, 
1905,  for  said  sum  of  Seven  hundred  and  fifty  ($750)  dollars,  pay¬ 
able  ninety  (90)  days  after  date,  and  whereas  I  am  seised  and  pos¬ 
sessed  of  certain  real  estate  in  the  City  of  Washington,  District  of 
Columbia,  hereinafter  named,  and  I  desire  the  said  Early  and  Lamp- 
ton  to  act  as  my  agents  for  the  collection  of  rents  accruing  and  those 
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already  accrued  from  said  property,  and  also  that  they  shall  pay  my 
said  note  heretofore  set  forth  of  Seven  hundred  and  fifty  ($750) 
dollars  from  said  rents,  I  direct  that  first,  they  shall  collect  all  rents 
as  they  fall  due  each  month  upon  the  following  property: — 
65  Lot  number  two  hundred  and  eighteen  (218)  in  Square  num- 
bered  One  hundred  and  fifty-one  (151),  known  as  the  Win¬ 
chester  Flats,  in  the  City  of  AY  &Qhington,  District  of  Columbia. 
Second,  that  they  pay  to  themselves  or  the  survivor  of  them  a  com¬ 
mission  at  the  rate  of  five  per  centum  (5%)  on  all  the  sums  so  col¬ 
lected  bv  them  as  rent.  Third,  that  they  pay  from  the  proceeds  of 
the  rent  from  the  aforesaid  property  all  interest  which  may  be  due 

now  of  record  on  said  property,  insur¬ 
ance  in  such  amounts  as  may  be  necessary  for  the  protection  of  said 
property,  taxes  and  special  assessments  as  they  may  become  due  and 
payable  Fourth,  that  they  pay  on  account  of  said  note,  its  prin¬ 
cipal  and  interest,  when  the  same  shall  fall  due,  the  sum  of  $187  50 
and  that  they  pay  the  further  sum  of  $187.50  each  time  thereafter 
that  said  note  shall  fall  due;  or  in  such  monthly  instalments  as  may 
hereafter  be  agreed  upon  between  the  parties.  And  lastly,  that  they 
pay  the  said  residue  arising  from  the  above-mentioned  rent,  if  any. 
to  me,  mv  heirs,  executors,  administrators  and  assigns,  in  such 
j18  an<^  arn°unts  as  may  be  practicable,  the  provisions  of  this 
deed  being  first  duly  considered.  And  hereby  giving  and  granting 
to  mv  said  attorneys,  or  the  survivor  of  them,  full  power  and  au¬ 
thority  to  do  and  perform,  all  and  every  act  and  thing  whatsoever 
requisite  and  necessary  to  be  done  in  and  about  the  premises  as  fully 
and  to  all  intents  and  purposes  as  I  might  or  could  do  if  personallv 
present  and  acting  at  the  doing  thereof,  with  full  power  and  au¬ 
thority  to  institute  suits  at  law  or  in  equitv  and  to  employ 
66  such  attorney  or  attorneys  as  may  in  their  judgment  be 
necessary  in  and  about  the  collection  of  said  rent,  hereby 
ratifying  and  confirming  all  that  my  said  attorneys,  or  the  survivor 
of  them,  or  their  substitute,  may  or  shall  lawfullv  do  or  cause  to  be 
done  by  them  or  either  of  them  under  and  by  virtue  hereof.  It  is 
mv  intention  that  this  power  of  attorney  be  coupled  with  an  interest, 
to  be  irrevocable  and  to  remain  in  full  force  and  effect  until  the  en¬ 
cumbrances  of  record  on  said  property  or  any  of  it  shall  become  due 

I,  my  executors  and  administrators 

or  assigns,  shall  revoke  the  same. 

In  testimony  whereof,  I  have  hereunto  set  mv  hand  and  seal  this 
16th  day  of  March  A.  D.  1905. 

„r.  MARGARET  C.  SANDS,  [seal.] 

Witnesses: 

GEO.  E.  TERRY. 

HERBERT  J.  ROBINSON. 

Memorandum. 

.  The  foregoing  Bill  is  the  original  of  carbon  copy  attached  to  Mo¬ 
tion  for  leave  to  withdraw  Replication  and  file  Amended  and  Sup¬ 
plemental  Bill.  r 
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67  Filed  January  17,  1911. 

Separate  Answer  of  James  J.  Lampton  to  the  Amended  and  Sup¬ 
plemental  Bill. 

To  the  Honorable  the  Justices  of  the  Supreme  Court  of  the  District 

of  Columbia,  Holding  an  Equity  Court: 

This  defendant,  for  answer  to  said  amended  and  supplemental 
bill  or  to  so  much  thereof  as  he  is  advised  it  is  material  or  necessary 
for  him  to  make  answer,  answering,  says : 

This  defendant  adopts  and  repeats  the  averments  contained  in 
his  separate  answer  to  the  original  bill  of  complaint  heretofore  ex¬ 
hibited  against  him  and  others  in  this  cause  as  fully  as  if  the  same 
were  here  repeated,  and  he  admits  the  allegations  of  Paragraphs 
1  and  2  of  said  amended  and  supplemental  bill. 

3.  Answering  Paragraph  3,  this  defendant  admits  that  he  and 
his  co-defendant,  Charles  Early,  were  formerly  engaged  together 
in  the  real  estate  business  and  that  their  firm  has  been  dissolved, 
and  that  also  while  so  engaged  they  did  have  charge  and  control  as 
agents  of  certain  real  estate  belonging  to  the  plaintiff*  and  that 
she  did  execute  and  deliver  to  them  certain  powers  of  attorney 
authorizing  them  to  attend  to  her  business,  but  for  greater  cer¬ 
tainty  as  to  the  powers  conferred  upon  them  he  refers  to 

68  said  powers  of  attorney  themselves;  and  this  defendant  ad¬ 
mits  that  said  powers  of  attorney  have  been  revoked  by  the 

plaintiff,  and  this  defendant  and  Early  have  long  since  ceased  to 
be  the  real  estate  agents  of  said  plaintiff,  but  this  defendant  denies 
that  either  he  or  his  said  co-defendant  ever  failed  or  refusd  to  fur¬ 
nish  the  plaintiff'  with  full,  complete  and  accurate  accounts  of  all 
transactions  which  they  ever  had  for  said  plaintiff  with  reference 
to  her  real  estate  or  the  income  thereof,  and  he  avers  the  fact  to 
be  that  her  solicitor  as  well  as  herself  and  her  father,  Lawrence 
Sands,  have  had  full  and  complete  access  to  their  books  containing 
accounts  of  said  transactions  and  have  had  full  right  and  power 
to  make  copies  of  the  entries  in  the  books  of  said  late  firm  of  Early 
and  Lampton;  and  this  defendant  denies  that  there  has  ever  been 
any  fraud,  deception  or  concealment  practiced  by  him  or  his  co¬ 
defendant  with  reference  to  plaintiff’s  property  or  affairs,  and  he 
denies  that  said  plaintiff  is  unable  without  the  aid  of  this  Court  to 
have  a  full,  fair  and  complete  accounting  of  said  transactions  and 
avers  the  fact  to  be  that  they  have  furnished  her  with  every  means 
in  their  power  to  have  such  an  accounting. 

4.  Answering  the  4th  Paragraph  of  said  bill  of  complaint,  this 
defendant  avers  the  facts  with  reference  to  the  transaction  therein 
referred  to  to  be  as  follows :  This  defendant  admits  that  the  plaintiff 
at  the  time  referred  to  was  the  owner  of  the  “Sands  Place,,  or 
“Mintwood,”  described  in  said  paragraph,  and  that  as  her  agents 
they  did  effect  an  exchange  of  said  property  substantially  as  stated 
in  said  paragraph;  and  this  defendant  avers  that  at  the  time  of 
said  transaction  the  plaintiff,  as  well  as  her  father,  who  was  an 
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experienced  real  estate  man,  were  fully  apprised  of  all  the  facts 
with  reference  to  said  transaction,  approved  of  and  ratified  the  same, 
and  never  expressed  any  dissatisfaction  therewith  until  shortly  be¬ 
fore  the  filing  of  the  original  bill  in  this  case. 

09  5.  As  to  Paragraph  5,  this  defendant  says  that  the  facts 

therein  recited  are  substantially  correct. 

0.  As  to  Paragraph  No.  0,  this  defendant  says  the  facts  are  that 
the  plaintifl  got  the  note  for  thirty-five  hundred  dollars  made  by 
William  J.  Kehoe  and  referred  to  in  said  paragraph  and  brought 
it  to  this  defendant,  and  that  at  the  request  of  the  plaintiff  he  took 
this  note  and  received  therefor  William  J.  Kehoe’s  check  for  thirty- 
two  hundred  dollars,  made  payable  to  Margaret  C.  Sands,  and  she 
then  endorsed  it  over  to  this  defendant,  who  applied  it  in  settle¬ 
ment  of  his  account  with  the  plaintiff  for  moneys  theretofore  ad¬ 
vanced  by  him  for  her  account  and  at  her  request,  and  this  de¬ 
fendant  says  that  the  transaction  with  reference  to  the  Kehoe  note 
was  one  between  the  plaintiff  and  this  defendant  with  wrhich  his 
co-defendant,  Charles  Early,  had  no  connection,  said  advances  made 
by  this  defendant  on  account  of  the  plaintiff  having  been  made 
for  the  purpose  of  saving  the  furniture  and  jewelry  belonging  to 
herself  and  parents  from  sales  under  legal  process. 

7.  As  to  Paragraph  7,  it  is  true  that  at  or  about  the  time  men¬ 
tioned  the  firm  of  Early  and  Lampton  took  charge  of  the  property 
therein  mentioned  as  the  agents  for  the  plaintiff  and  received  from 
her  a  power  of  attorney,  which  was  duly  recorded  among  the  Land 
Records  and  in  which  the  plaintiff  admitted  that  she  was  indebted 
to  said  firm  in  the  sum  of  seven  hundred  and  fifty  dollars,  which 
was  true,  and  this  defendant  avers  that  at  the  time  of  so  doing 
the  plaintiff  gave  to  the  firm  of  Early  and  Lampton  a  promissory 
note  for  that  amount,  to  the  best  of  this  defendant’s  recollection, 
which  was  discounted  and  paid  gradually  by  curtailments  made  by 
the  application  of  collections  of  rents  by  said  firm  of  Early  and 
Lampton,  as  was  the  contemplation  of  the  parties  at  the  time  the 
powTer  of  attorney  was  executed  and  the  note  made  bv  the  plain¬ 
tiff. 

70  8.  Answering  Paragraph  8,  this  defendant  admits  that 

the  exchange  for  the  Winchester  Apartment  House  therein 
referred  to  was  made  by  the  firm  of  Early  and  Lampton  on  behalf 
of  the  plaintiff  and  was  by  them  consummated  in  accordance  with 
the  terms  of  the  written  contract  made  between  the  plaintiff  and 
the  owner  of  said  apartment  house  and  after  a  full  investigation  by 
the  plaintiff,  and  was  believed  by  said  firm  oT  Early  and  Lampton, 
as  well  as  by  said  plaintiff,  to  be  a  desirable  and  judicious  trans¬ 
action  and  was  and  was  intended  to  be  a  wise  and  judicious  exchange 
and  w*as  of  no  benefit,  other  than  the  usual  broker’s  commission,  to 
said  firm  of  Early  and  Lampton. 

9.  As  to  Paragraph  9,  said  firm  did  take  over  the  management 
of  said  Winchester  Apartment  House  after  it  wTas  acquired  by  the 
plaintiff,  and  there  was  at  that  time  an  indebtedness  of  seven  hun¬ 
dred  and  fifty  dollars  admitted  by  the  plaintiff  to  be  due  said  firm, 
the  details  of  which  it  is  impossible  for  this  defendant  nowT  to  give, 


MARGARET  C.  SANDS. 


39 

as  he  is  not  in  possession  of  the  books  of  said  firm,  they  being  in 
the  possession  of  and  subject  to  the  control  of  his  co-defendant, 
Charles  Early. 

10.  Answering  Paragraph  10,  this  defendant  says  that  the  firm 
of  Early  and  Lampton  did  advise  the  plaintiff  to  borrow  eleven 
hundred  dollars  as  a  second  trust  on  property  No.  1859  Mintwood 
Place,  and  she  did  borrow  said  sum  from  J.  Thilman  Hendricks, 
and  the  net  proceeds  thereof  were  applied  to  the  payment  of  charges 
which  had  then  accrued  against  said  property  and  for  the  purpose 
of  saving  it  from  for-closure,  and  this  defendant  avers  as  to  said 
property  No.  1859  Mintwood  Place,  the  plaintiff  herself,  and  not 
the  firm  of  Early  and  Lampton,  collected  the  rents  arising  there¬ 
from  and  failed  to  apply  them  to  keeping  down  the  expenses  and 
charges  incident  to  said  property. 

71  11.  As  to  Paragraph  11,  this  defendant  has  no  knowledge 
of  the  four  blank  promissory  notes  therein  referred  to,  but 

as  to  the  eight  promiss-ry  notes  referred  to  he  avers  the  facts  to  be 
as  follows:  She  did  mail  this  defendant  eight  blank  promissory 
notes  payable  to  the  order  of  James  J.  Lampton,  agent  for  Ann  L. 
Lampton.  Some  of  the  said  notes  were  discounted  by  this  defend¬ 
ant  and  the  proceeds  thereof  applied  to  the  payment  of  indebted¬ 
ness  incurred  by  the  plaintiff,  as  well  as  in  payment  of  charges 
against  her  property,  the  details  of  which  transactions  and  the 
amounts  of  the  proceeds  of  said  discounts  have  already  been  shown 
and  explained  to  the  plaintiff,  as  well  as  to  her  father  and  solicitor, 
Mr.  B.  II.  Warner,  Jr.,  and  this  defendant  stands  ready  now  again 
to  produce  said  statement  showing  the  receipt  and  disbursement  of 
the  money,  the  proceeds  of  the  said  eight  notes. 

12.  Answering  Paragraph  12,  this  defendant  says  that  he  has 
very  slight  personal  knowledge  of  that  transaction  because  it  came 
under  the  immediate  supervision  and  superintendence  of  his  co¬ 
partner  and  co-defendant,  but  this  defendant  believes  the  explana¬ 
tion  thereof  contained  in  his  answer  to  be  true  and  therefore  adopts 
the  same  as  his  answer  to  this  paragraph ;  but,  further  answering  this 
paragraph  as  to  an  alleged  difference  in  price  obtained  for  the 
two  houses,  this  defendant’s  recollection  is  that  one  of  the  trans¬ 
actions  was  made  by  Mr.  Lawrence  Sands,  the  father  of  the  plaintiff, 
on  her  behalf,  and  the  other  was  made  by  Early  and  Lampton  in 
connection  with  Walter  A.  Brown,  a  real  estate  agent,  and  one 
transaction  was  a  cash  transaction,  the  other  being  on  time. 

13.  Answering  Paragraph  13,  this  defendants  avers  that  when 
that  transaction  was  effected  said  apartment  house  was  sub- 

72  ject  to  a  trust  of  fifteen  thousand  dollars,  held  by  William  J. 
Flather  and  John  E.  McLeran  as  trustees  to  secure  William 

Gieskins,  the  equity  remaining  therein  being  in  Joseph  W.  Harper. 
For  his  equity  in  said  property  said  Harper  took  so  much  cash,  the 
exact  amount  this  defendant  can  not  now  recall,  and  a  second 
trust  for  sixty-five  hundred  dollars  upon  said  Winchester  Apartment 
House,  the  trustees  in  said  second  trust  being  this  defendant  and 
Charles  W.  Fairfax,  said  Charles  W.  Fairfax]  representing  Harper 
and  this  defendant  representing  the  plaintiff,  Margaret  C.  Sands. 
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The  firm  of  Early  and  Lampton  had  no  funds  arising  from  any  of 
the  property  of  the  plaintiff  in  their  hands  with  which  to  pay  off  the 
taxes,  current  expenses  and  interest  on  these  trusts,  it  being  as  much 
as  they  could  do  with  the  funds  in  their  hands  belonging  to  her  to 
keep  down  the  interest  on  the  first  trust,  and  frequent  and  repeated 
demands  were  made  on  behalf  of  said  Harper  upon  this  defendant 
to.  proceed,  together  with  his  co-trustee,  to  exercise  the  power  con¬ 
tained  in  said  trust  and  to  sell  said  property  because  of  the  default 
in  the  fulfillment  .of  the  conditions  of  said  second  trust,  and  for 
se\eral  months  this  defendant  refused  to  sign  the  advertisement 
presented  to  him  by  his  cotrustee  for  the  sale  of  said  property,  and 
it  was  not  until  after  threats  were  made  by  his  said  co-trustee  and 
Mr.  Harper,  the  party  secured,  to  file  a  petition  for  the  removal  of 
this  defendant  as  said  trustee  that  he  acceded  to  these  demands  and 
signed  the  advertisement  for  the  sale  of  said  propertv.  It  is  not  true 
that  the  plaintiff  was  not  fully  apprised  of  this  deplorable  condition 
and  that  a  sale  of  her  interest  by  public  auction  was  imminent  and 
that  her  property  was  actually  advertised  for  sale.  On  the  contrary 
she  was  advised  by  letters  from  Early  and  Lampton  and  by  Charles 
\\ .  I1  air  lax,  the  other  trustee,  and  she  took  no  steps  to  protect-  her 
interest  and  prevent  said  sale.  The  property  was  bought  in  by  the 
party  secured,  said  Joseph  W.  Harper,  because  at  public  auction 
it  did  not  bring  sufficient  bid  to  cover  the  second  trust  and 
73  expenses,  and  this  defendant  and  his  co-trustee  executed  a 
deed  to  said  Harper.  What  disposition  said  Harper  subse¬ 
quently  made  of  the  property  this  defendant  has  no  knowledge,  but 
this  defendant  doth  know,  and  therefore  avers,  that  in  this  trans¬ 
action  he  received  no  benefit  of  any  kind  and  was  not  even  paid  the 
trustees’  commissions  upon  the  amount  of  sale.  As  to  the  other 
allegations  in  said  paragraph  contained  this  defendant  has  no  per¬ 
sonal  knowledge,  but  he  submits  that  said  allegations  have  been 
sufficiently  explained  in  the  answer  of  his  co-defendant  Early  to  the 
original  bill  filed  in  this  case,  which  he  adopts  as  his  answer  to  said 
portion  of  said  paragraph. 

14.  Answering  Paragraph  14,  this  defendant  says  that  it  is  not 
true  that  this  defendant  or  the  firm  of  Early  and  Lampton  advised 
her  to  give  up  her  interest  in  the  Margaret  Apartment  House,  but, 
on  the  contrary,  this  defendant  went  with  the  plaintiff  and  her 
mother  and  besought  Mr.  Clarence  F.  Norment,  the  holder  of  the 
trust  thereupon,  to  extend  the  time  for  its  payment,  which  he  did, 
but  subsequently,  as  the  plaintiff  was  unable  or  unwilling  to  carry 
out  and  fulfil-  her  promises  made  to  Mr.  Norment,  he  foreclosed 
the  trust  upon  said  Margaret  Apartment  House  and  at  its  sale  under 
the  foreclosure  became  the  purchaser  thereof,  as  there  were  no 
bidders  present  at  the  sale  willing  to  offer  more  than  the  amount  of 
the  incumbrance  and  the  expenses  upon  said  property.  This  de¬ 
fendant  submits  that  such  a  condition  of  affairs  is  by  no  means  a 
true  criterion  of  the  actual  value  of  real  estate. 

15.  Answering  Paragraph  15,  this  defendant  says  that  it  may  be 
true  that  the  St.  George  Apartment  House  therein  referred  to  may 
be  the  only  remaining  piece  of  real  estate  which  the  plaintiff  owned 
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at  the  time  of  her  revocation  of  the  authority  of  the  firm  of  Early 
and  Lampton  by  her,  as  alleged  in  said  amended  and  supplemental 
bill,  but  he  denies,  if  such  be  the  fact,  that  such  condition 

74  was  occasioned  by  any  fraud,  deception  or  misrepresentations 
made  by  this  defendant  and  his  late  co-partner  and  co-defend¬ 
ant  herein,  Charles  Early,  and  he  denies  that  there  has  been  any 
concealment  of  any  facts  or  any  collusion  for  the  purpose  of  de¬ 
frauding  the  plaintiff  out  of  her  property  or  that  this  defendant  or 
his  co-defendant  has  any  interest  in  any  of  her  estate  or  property, 
and  if  there  has  been  any  such  research  made  by  her  and  her  said 
solicitors,  as  in  said  paragraph  alleged,  this  defendant  submits  that 
the  same  was  entirely  unnecessary,  for  he  and  his  co-partner  have 
always  been  and  now  are  ready  and  willing  to  submit  their  books 
and  accounts  to  the  said  plaintiff  or  her  said  solicitor  and  in  fact 
have  done  so,  and  said  solicitor,  Brainard  H.  Warner,  Jr.,  in  fact 
lias  been  over  said  accounts  and  investigated  the  same  with  this  de¬ 
fendant  and  the  books  of  the  firm  of  said  Early  and  Lampton,  and 
whatever  transactions  that  were  not  disclosed  by  said  books,  if  there 
were  any  such,  were  fully  spread  upon  and  disclosed  by  the  public 
records  of  the  Recorder  of  Deeds  of  the  District  of  Columbia  at 
the  time  when  each  of  said  transactions  took  place. 

16.  Answering  Paragraph  No.  16,  this  defendant,  according  to 
his  best  present  recollection,  avers  the  facts  to  be  as  follows:  Prior 
to  the  exchange  of  the  19th  and  Mintwood  Place,  known  as  the  Sands 
property,  for  the  18th  Street  property  and  the  Margaret  Apartment 
House  we  submitted  the  18th  Street  property,  subject  to  twelve  thou¬ 
sand  dollars  first  trust,  and  so  much  cash  for  the  Sands  property, 
19th  and  Mintwood  Place,  subject  to  the  existing  incumbrances,  to 
Lawrence  Sands  and  Mrs.  Sands,  the  father  and  mother  of  the  plain¬ 
tiff,  and  to  the  plaintiff  herself,  and  after  some  consideration  of  this 
proposition  they  rejected  it.  The  proposition  was  then  made  to  them 
to  give  them  the  18th  Street  property  and  the  Margaret  Apartment 
House,  each  subject  to  twelve  thousand  dollars,  and  a  certain 
amount  of  cash,  which  after  considering  for  some  days  they 

75  accepted.  Mr.  W.  J.  Kehoe  was  not  the  owner  of  said 
Margaret  Apartment  House,  but  was  the  owner  of  the  18th 

Street  property,  and  after  they  refused  to  accept  the  proposition  by 
Mr.  Kehoe  to  exchange  his  18th  Street  property  and  a  certain 
amount  of  cash  and  his  notes  and  the  assumption  of  the  indebtedness 
against  the  Mintwood  property,  we  offered  in  exchange  the  Margaret 
Apartment  House,  which  they  accepted,  as  above  stated.  So  far 
from  there  being  any  overvaluation  of  the  Apartment  House,  if 
there  was  any  overvaluation  at  all  in  the  transaction  it  was  not  in 
the  Margaret  Apartment  House,  but  in  the  plaintiff’s  equity  in  the 
19th  and  Mintwood  Place,  which  she  gave  in  exchange  for  the 
Margaret  Apartment  House,  and  so  far  as  the  Margaret  Apartment 
House  was  not  worth  the  trusts  that  the  said  Early  and  Lampton 
placed  upon  it,  this  defendant  submits  that  it  is  rather  difficult  for 
him  to  comprehend  what  is  meant  by  that  allegation  in  the  bill,  as 
the  amounts  placed  upon  it  were  actually  placed  thereupon  as  bona 
fide  loans,  in  addition  to  which  the  money  which  Kehoe  paid  was 
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paid  to  Norment  as  the  cash  portion  of  the  purchase  money  for 
said  apartment  house.  And  this  defendant  denies  that  there  was  any 
inflation  of  the  value  of  said  Margaret  Apartment  House  which  re¬ 
sulted  in  any  injury  to  the  plaintiff  because  there  was  also  an  in¬ 
flation  in  the  value  of  the  Mintwood  Place  property  which  she  gave 
for  the  Margaret  Apartment  House.  And  this  defendant,  further 
answering  this  paragraph  says  that  it  is  well  known  that  in  the  ex¬ 
change  of  properties  (values  of  real  estate  being  largely  a  matter  of 
opinion)  that  each  party  to  the  transaction  almost  invariably  puts 
a  larger  price  upon  his  property  than  it  is  actually  worth,  but  no 
fraud  to  either  results  from  such  an  operation,  and  this  defendant 
avers  that  in  that  transaction,  as  well  as  in  all  other  transactions 
of  the  plaintiff  by  the  firm  of  Early  and  Lampton,  they 

76  exerted  their  utmost  efforts  to  further  and  protect  her  inter¬ 
ests  to  the  best  of  her  judgment.  We  paid  off  the  second 

trust  upon  said  Margaret  Apartment  House,  referred  to  in  said 
paragraph,  because  at  that  time  we  had  funds  in  hand  belonging 
to  the  plaintiff  and  we  consulted  with  her  and  advised  her  it  was 
better  to  pay  off  the  second  trust  and  have  her  property  subject  to 
one  trust  instead  of  two,  and  the  plaintiff  is  in  error  when  she  states 
that  this  second  trust  was  paid  at  a  time  when  the  taxes  and  interest 
on  her  other  property  were  in  arrears,  the  fact  being  that  at  the 
time  said  second  trust  was  taken  up  and  retired  on  the  Margaret 
Apartment  House  the  other  properties  were  not  at  all  in  jeopardy. 

17.  Answering  Paragraph  17,  this  defendant  admits  the  facts 
with  reference  to  the  St.  George  Apartment  House  to  be  substan¬ 
tially  as  therein  stated,  but  insists  that,  as  herein  above  claimed  by 
him,  the  payment  of  the  second  trust  on  the  Margaret  Apartment 
House  was  not  only  an  honor  but  a  proper  and  judicious  payment 
in  furtherance  of  the  true  interests  of  the  plaintiff  in  this  case.  It 
is  a  fact  that  we  got  about  five  thousands  dollars  from  Mr.  Kehoe 
in  payment  of  one  of  his  notes,  which  was  secured  on  19th  and 
Mintwood  Place,  and  applied  the  proceeds  of  it  as  follows:  Twenty- 
five  hundred  dollars  and  expenses  in  reduction  of  the  trust  on  the 
St.  George  Apartment  House,  as  is  admitted  by  the  plaintiff,  and 
two  thousand  and  fourteen  dollars  and  three  cents  in  reduction  of 
the  second  trust  on  the  Margaret  Apartment  House,  and  the  balance 
went  to  her  credit  on  the  books  of  Early  and  Lampton,  and  this 
defendant  submits  that  the  entire  transaction  was  plain,  straight¬ 
forward  and  simple  and  inured  to  the  benefit  of  the  plaintiff,  the 
money  went  in  partial  extinguishment  of  her  indebtedness,  and 
there  were  no  elements  of  fraud  connected  with  the  transaction. 
Further  answering  said  paragraph,  this  defendant  submits  that  he 
has  already  explained  in  this  his  answer  this  transaction  of  the  thirty- 
five  hundred  dollar  Kehoe  note,  for  which  the  plaintiff  re- 

77  ceived  William  J.  Ivehoe’s  check  for  thirty-two  hundred  dol¬ 
lars.  payable  to  her  order,  endorsed  by  her  to  this  defendant, 

and  every  dollar  of  the  proceeds  of  which  was  applied  to  the  pay¬ 
ment  of  her  obligations  and  under  her  instructions  and  supervision 
and  in  repayment  to  this  defendant  of  sums  theretofore  advanced  by 
this  defendant  to  her. 
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18.  Answering  paragraph  18,  this  defendant  submits  that  he  has 
already  sufficiently,  in  answering  the  various  former  paragraphs  of 
this  amended  and  supplemental  bill,  answered  the  allegations  thereof 
ns  to  their  conduct  and  the  transactions  with  reference  to  1859  and 
1867  Mintwood  Place  and  submits  that  there  is  no  necessity  for  any 
accounting  between  the  plaintiff  and  this  defendant  or  the  firm  of 
Early  and  Lampton  with  reference  to  the  same,  but  this  defendant 
does  not  now  recall  why  it  was  that  one  of  the  deeds  in  said  para¬ 
graph  referred  to  was  not  recorded  for  about  a  month  or  six  weeks 
after  the  other,  but  submits  that  such  is  not  an  unusual  occurrence 

(  <  a\ e  been  some  reason  existing  for  it  at  the  time 

which  this  defendant  can  not  now  recall  and  it  may  have  been  due 
to  inadvertence  or  carelessness. 

19.  As  to  Paragraph  19,  this  defendant  denies  that  there  was  any 
collusion  or  fraudulent  conspiracy  between  himself  and  his  co-de¬ 
fendant,  Charles  Early,  with  reference  to  the  Winchester  Apartment 
House,  as  alleged  in  said  paragraph,  and  submits  that  he  has  al¬ 
ready  in  this  answer  stated  his  knowledge  and  information  on  that 
subject. 

20.  Answering  Paragraph  20,  this  defendant  says  that  it  is  not 
true  that  at  the  time  of  the  foreclosure  and  sale  of  the  said  Win¬ 
chester  Apartment  House  they  had  in  hands  sufficient  funds  to 
protect  said  property  from  foreclosure  and  sale.  Nor  is  it  true  that 
there  was  any  collusive  arrangement  between  Joseph  W.  Harper 

and  this  defendant  or  either  member  of  the  firm  of  Early  and 
78  Lampton  that  Mr.  Harper  should  buy  the  property  in.  *  And 
as  to  the  further  allegations  in  said  paragraph  contained  this 
defendant  has  no  knowledge,  but  refers  to  the  answer  of  his  co¬ 
defendant  to  the  allegations  of  said  paragraph. 

21.  Answering  Paragraph  21,  this  defendant  denies  that  the  said 
firm  of  Early  and  Lampton  or  either  of  the  members  thereof  neg¬ 
lected  the  interests  of  the  plaintiff  or  failed  to  apply  her  funds  or 
the  income  arising  from  her  property  in  any  other  way  than  in  ac¬ 
cordance  with  her  directions  and  instructions,  and  avers  the  fact 
to  be  that  during  the  entire  time  that  they  were  her  agents  they 
rendered  her  monthly  statements  of  the  true  condition  of  her  affairs, 
and  the  balance,  if  any,  standing  to  her  credit  on  her  books  and 
applied  said  moneys  as  she  would  or  might  direct. 

22.  As  to  Paragraph  22,  as  to  the  first  portions  thereof,  which 
refer  to  the  property  standing  in  the  name  of  Charles  Early  this 
defendant  has  no  knowledge  or  means  of  knowledge.  As  to  the 
two  properties  standing  in  the  name  of  Ann  L.  Lampton,  his  wife, 
this  defendant  says  that  as  to  the  property  mentioned  as  Lot  49  in 
Square  176,  the  said  Ann  L.  Lampton  acquired  title  thereto  long 
before  the  firm  of  Early  and  Lampton  had  any  transactions  with 
the  plaintiff,  and  as  to  the  property  secondly  described  as  Lot  65 
in  Square  208,  which  consists  of  a  small  house  on  Corcoran  Street, 
subject  to  a  trust  of  twenty-seven  hundred  and  fifty  dollars,  the 
said  Ann  L.  Lampton  paid  seven  hundred  and  fifty  dollars  in  cash 
out  of  her  own  pocket  and  took  it  subject  to  said  trust,  and  said 
money  was  her  own  sole  and  separate  estate  and  not  the  property  of 


44  NATIONAL  SAVINGS  TRUST  CO.,  ETC.,  ET  AL.  VS. 

this  defendant  nor  the  proceeds  of  any  property  which  belonged 
to  the  firm. 

23.  Answering  Paragraph  23,  this  defendant  avers  that  he  hath 
been  advised  by  his  solicitor  that  he  is  not  compelled  or  compellable 
to  make  discovery  in  a  court  of  chancery  to  a  bill  save  where 

79  discovery  is  asked  for  under  oath,  and  the  plaintiff  is  bound 
by  the  answer;  nevertheless  in  answer  to  the  interrogatories 

propounded  in  said  Paragraph  23  he  makes  answer  as  follows: 

Answering  Question  1.  We  did  make  sale  of  the  Margaret  Apart¬ 
ment  House  for  Clarence  F.  Norment  to  James  E.  Evans.  Payment 
was  made  by  check  to  Clarence  F.  Norment.  We  got  the  cash  from 
William  J.  Kehoe,  which  was  a  part  of  the  proceeds  of  the  purchase 
and  exchange  of  19th  and  Mintwood  Place  by  said  Kehoe  from  the 
plaintiff,  Margaret  C.  Sands. 

Answering  Question  2.  I  do  not  now  recall  what  consideration 
was  received  from  William  F.  Lynn  for  premises  1620  18th  Street, 
the  books  with  the  details  of  this  transaction  being  now  in  the 
possession  of  my  co-defendant,  Charles  Early.  These  books  are 
now,  as  they  always  have  been,  open  to  the  inspection  of  the  plain¬ 
tiff  and  her  attorney. 

The  Answer  to  Question  3  is  the  same  as  that  to  Question  2. 

Answering  Question  4.  It  is  submitted  that  the  value  of  the  Win¬ 
chester  Apartment  House  in  1905  was  merely  a  matter  of  opinion. 
It  was  considered  by  the  plaintiff  and  her  father  and  mother  to  be 
worth  the  price  which  she  gave  for  it  in  exchange  for  her  other 
property. 

Answering  Questions  5  and  6,  I  have  no  further  present  recollec¬ 
tion  upon  the  subject  matter  of  those  questions,  having  already  in 
this  answer  explained  the  transactions  to  which  these  questions 
refer.  The  title  was  probably  taken  in  the  name  of  James  E. 
Evans  for  the  purpose  of  facilitating  some  transfer  or  exchange. 

Question  7  has  already  been  fully  answered,  and  I  desire  to  re¬ 
peat  that  we  never  did  advise  her  to  “let  it  go.”  It  was  sold  be¬ 
cause  she  was  unable  to  pay  the  money  to  keep  down  the  expenses 
incident  to  it. 

80  Answering  Question  8,  it  is  impossible  for  me  to  now  give 
an  opinion  as  to  the  value  of  the  property  1620  18th  Street 

either  in  October,  1904,  or  in  March,  1905.  At  best  such  an  an¬ 
swer  would  be  but  the  expression  of  an  opinion. 

24.  Answering  Paragraph  24,  this  defendant  denies  that  either 
he  or  the  firm  of  Early  and  Lampton  ever  entered  into  any  scheme 
or  contrivance  to  defraud  the  plaintiff  of  her  estate  and  property 
or  that  in  point  of  fact  she  ever  hath  been  defrauded  of  any  of  her 
estate  or  property,  either  by  them  or  by  anyone  else.  And  he  denies 
further  that  she  is  entitled  to  any  discovery,  accounting  or  relief 
from  this  defendant  and  his  co-defendant,  or  that  they  have  ever 
abused  her  confidence  or  any  alleged  confidential  relations  which 
the  plaintiff  says  existed  between  her  and  them.  And  this  defend¬ 
ant  further  avers  that  she  hath  had  a  full,  accurate  and  exact  account 
and  accounting  of  and  for  every  transaction  or  deal  between  her  and 
this  defendant  or  her  and  the  firm  of  Early  and  Lampton. 
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And  now,  having  answered  said  amended  and  supplemental  bill 
as  fully  and  completely  as  this  defendant  is  advised  it  is  material 
or  necessary  for  him  to  make  answer  thereto,  this  defendant  prays 
to  be  hence  dismissed  with  his  reasonable  costs. 

JAMES  J.  LAMPTON. 

CHAS.  POE, 

Attorney  for  James  J.  Lampton. 

District  of  Columbia,  ss: 

81  James  J.  Lampton,  being  first  by  me  duly  sworn  on  oath, 

says  that  he  is  the  defendant  named  in  the  above  answer,  to 
which  he  hath  subscribed,  and  that  he  hath  read  the  same  and 
knows  the  contents  thereof,  and  that  the  matters  therein  stated 
of  his  own  knowledge  are  true  and  those  stated  upon  information 
and  belief  he  believes  to  be  true. 

JAMES  J.  LAMPTON. 

Subscribed  and  sworn  to  before  me  this  16th  day  of  January, 
1911. 

[seal.]  FRANCIS  L.  NEUBECK, 

Notary  Public. 


Separate  Answer  of  Defendant  Charles  Early. 

Filed  March  22,  1911. 

******* 

\ 

The  defendant  Charles  Early,  for  answer  to  the  amended  and 
supplemental  bill  in  the  above  entitled  cause,  or  to  such  parts  thereof 
as  he  is  advised  it  is  material  for  him  to  make  answer  unto,  an¬ 
swering  says : 

I-II.  The  residences  of  the  parties,  and  the  capacities  in  which 
they  sue  and  are  sued,  are  admitted. 

III.  He  admits  that  he  and  the  defendant  James  J.  Lampton 
were  in  partnership  as  real  estate  brokers  under  the  firm  name  of 
Early  and  Lampton  from  October,  1904,  and  prior  thereto,  to  the 
month  of  January,  1908,  and  that  they  acted  as  real  estate  agents  for 
complainant,  collecting  her  rents  and  applying  them  in  ac- 
82  cordance  with  her  directions,  but  they  deny  that  they  were 
her  fiduciary  representatives  in  any  other  sense,  nor  did  she 
at  any  time  express  to  them  any  want  of  confidence  in  them  prior  to 
the  filing  of  the  original  bill  in  this  cause.  So  far  from  such  want 
of  confidence  in  them  arising,  as  alleged  in  the  bill,  from  their  failure 
to  comply  with  her  repeated  requests  for  a  statement  of  their  account 
with  her,  they  furnished  such  accounts  to  her  as  to  her  rents  each, 
month,  and  as  to  any  and  all  sales  or  exchanges  of  property  and 
negotiation  of  loans "  made  by  them,  which  were  the  only  other 
transactions  conducted  by  them,  she  was  furnished  with  full  state¬ 
ments  at  the  completion  of  the  same.  This  defendant  is  unable  to 
admit  that  the  complainant  is  unfamiliar  with  either  legal  or  busi- 
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ness  affairs,  but,  upon  his  best  knowledge,  information  and  belief, 
alleges  that  her  knowledge  and  exj>erience  in  business  matters  were 
extensive,  in  addition  to  which  fact  she  acted  in  every  transaction 
in  which  the  firm  of  Early  and  Lampton  were  concerned  as  her 
brokers,  not  under  their  advice,  but  under  the  advice  and  super¬ 
vision  of  her  father,  who  had  been  for  many  years  an  active  dealer 
in  real  estate  in  the  District  of  Columbia  and,  in  addition,  she  em¬ 
ployed  also,  contemporaneously  with  Early  and  Lampton,  other 
real  estate  brokers,  with  whom  she  advised  and  who  represented  and 
acted  for  her.  He  denies  that  she  either  is  or  at  any  time  has  been 
unable  without  the  aid  of  this  court  to  secure  a  full  and  complete 
accounting,  and  avers  the  fact  to  be  that  she  not  only  is  in  posses¬ 
sion  of  all  the  facts  in  relation  to  her  accounts  with  Early  and 
Lampton,  but  that  her  solicitor  who  filed  the  original  bill  in  this 
cause  was,  prior  to  the  filing  thereof,  given  full  and  free 
83  access  to  the  books  of  this  defendant’s  said  partnership,  made 
a  full  and  lengthy  examination  thereof,  was  given  all  infor¬ 
mation  requested  by  him,  was  fully  advised  with  respect  to  each  and 
every  transaction  on  her  behalf  with  which  the  firm  of  Early  and 
Lampton  was  connected,  and  complained  neither  of  the  manner  in 
which  the  accounts  were  kept,  nor  of  the  want  of  any  desired  data 
in  respect  to  them  beyond  what  was  submitted  to  his  examination. 

IV.  Answering  the  fourth  paragraph  of  the  hill,  this  defendant 
says  that  the  complainant,  in  or  about  the  middle  of  Octol>er,  1904, 
conveyed  the  property  therein  referred  to  as  “Mintwood  Place”  to 
William  .T.  Kehoe,  and  received  in  exchange  therefor  a  conveyance 
of  lot  96,  in  square  134,  known  as  1620  18th  Street,  N.  W.,  lot  51. 
in  block  6,  of  Washington  Heights,  known  as  the  Margaret  Apart¬ 
ment  House,  three  promissory  notes  of  William  .T.  Kehoe  aggre¬ 
gating  $8,500,  secured  by  deed  of  trust  on  “Mintwood  Place,”  and 
$5,500;  but  he  denies  that  the  said  deal  originated  with  Early  and 
Lampton.  or  was  either  exclusively  or  originally  entrusted  to  them  by 
the  complainant.  On  the  contrary,  the  complainant  was  originally 
represented  in  the  said  negotiation  by  the  firm  of  Cheslev  and  Ches- 
lev,  who  occupied  the  same  relation  to  her  that  the  firm  of  Early  and 
Lampton  did.  and  at  first  contemplated  an  exchange  of  “Mintwood 
Place"  for  1620  18th  Street,  N.  W..  and  other  property,  which  propo¬ 
sition  the  complainant,  with  the  advice  of  her  father,  who  was  also 
concerned  in  the  said  negotiation,  declined,  although  the  complain¬ 
ant  was  then,  as  this  defendant  was  informed  and  believes,  and  there¬ 
fore  avers,  under  absolute  necessity  to  do  something  with  “Mintwood 
Place,”  an  incumbrance  of  $32,000  on  said  property  being 
84  then  long  since  overdue,  the  taxes  in  arrears,  and  the  holder 
of  the  incumbrance  insisting  upon  payment,  which  the  com¬ 
plainant  was  without  means  of  making.  The  firm  of  Early  and 
Lampton  were  called  upon  to  assist  in  effecting  a  negotiation  which 
would  be  acceptable  to  the  complainant,  and  suggested  to  complain¬ 
ant’s  father,  who  was  her  principal  adviser  in  the  matter,  that  the 
Margaret  Apartment  House  could  be  added  to  the  18th  Street  prop¬ 
erty  and  $14,000  given  in  addition  thereto  for  Mintwood  Place,  the 
said  $14,000  to  be  represented  by  Mr.  Kehoe’s  promissory  notes  for 
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$8,500  and  $5,500  in  money,  which  proposition  the  complainant’s 
father  said  he  would  advise  her  to  accept,  and  the  firm  of  Early  and 
Lampton  was  subsequently  informed  she  desired  to  accept.  As  is 
usual  in  such  exchanges,  a  value  considerably  in  excess  of  the  actual 
money  value  was  placed  upon  the  properties,  the  value  of  “Mint- 
wood  Place  being  fixed,  for  the  purposes  of  the  exchange,  at 
$<0,000,  and  the  18th  Street  property  and  the  Margaret  Apartment 
House  at  $24,000  each,  although  the  Margaret  Apartment  House 
property  was  actually  purchased,  for  the  purpose  of  the  exchange, 
tor  the  sum  of  $15,200,  and  conveyed  to  James  E.  Evans,  who  gave 
a  mortgage  of  $12,000  upon  it,  representing  in  part  the  purchase 
money,  so  that  the  complainant  would  not  be  required  to  sign  a  note 
or  notes  for  that  amount.  A  statement  of  the  transaction  is  here¬ 
with  filed,  marked  Exhibit  A,  and  prayed  to  be  read  as  a  part  hereof, 
which  statement  is  a  copy  of  one  furnished  at  the  time  to  the  com¬ 
plainant,  showing  how  the  values  were  adjusted.  The  firm  of  Early 
and  Lampton  received  no  commission  upon  either  the  18th  Street  or 
the  Margaret  Apartment  House  properties,  and  no  commission  or 
profit  of  any  kind  in  the  transaction  except  their  share  of  a 

85  commission  of  $1,500  allowed  by  the  complainant,  which 
commission  was  three  per  centum  upon  $50,000,  instead  of 

upon  $70,000,  and  was  divided  among  the  brokers,  three  in  number, 
concerned  in  making  the  exchange.  No  representation  was  made  by 
this  defendant,  nor  in  so  far  as  his  knowledge,  information  and  be¬ 
lief  extends,  by  anyone,  that  the  consideration  for  “Mintwood 
Place,”  the  complainant’s  property,  was  given  or  paid  to  her  exclu¬ 
sively  by  William  J.  Ivehoe.  On  the  contrary,  the  deed  of  the  Mar¬ 
garet  Apartment  House  property  was  made  to  her,  not  by  Kehoe, 
but  by  James  E.  Evans,  and,  as  this  defendant  is  informed  and  be¬ 
lieves,  and  therefore  avers,  so  far  from  there  having  been  any  con¬ 
cealments  in  the  matter,  certificates  of  title  to  said  properties  were 
contemporaneously  delivered  to  complainant,  or  to  her  father  repre¬ 
senting  her,  showing  all  the  transfers  of  title  in  respect  to  each  of 
the  pieces  of  property  received  by  her,  and  that  Mr.  Kehoe  was  never 
the  owner  of  the  Margaret  Apartment  House.  He  denies  that,  prior 
to  the  making  of  the  said  exchange,  Early  and  Lampton  were  en¬ 
gaged  in  the  collection  of  rents  and  the  managements  of  her  affairs 
generally,  and  avers  that  their  only  connection  with  her  up  to  the 
time  of  this  sale  was  the  collection  for  her  of  the  rents  of  the  Mint- 
wood  Place  property,  in  the  usual,  ordinary  capacity  of  real  estate 
brokers.  After  the  completion  of  the  exchange,  they  collected  the 
rents  from  1620  18th  Street  and  the  Margaret  Apartment  House 
simply  as  real  estate  agents  for  the  complainant,  as  aforesaid. 

V.  Answering  the  fifth  paragraph  of  the  bill,  this  defendant  says 
that  in  or  about  the  month  of  February,  1905,  the  said  Kehoe 

86  paid  $5,000  principal  and  $59.50  accrued  interest  upon  his 
said  $8,500  note,  and  gave  a  new  note  for  $8,500,  payable  to 

the  order  of  the  complainant,  which  cash  payment,  together  with 
$180.67  of  rents  belonging  to  the  complainant  in  the  hands  of  Early 
and  Lampton,  $750.  loaned  by  them  to  her  at  her  request,  and 
$40.50  of  rents  in  their  hands,  the  said  firm  disbursed  for  her  in  the 
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manner  shown  in  Exhibit  B,  herewith  filed  and  prayed  to  be  read  as 
a  part  hereof,  which  disbursements  were  approved  and  directed  by 
her  at  the  time  they  were  made,  the  said  complainant  receipting  to 
the  firm  of  Early  and  Hampton  for  the  said  $3,500  note. 

\  I.  He  denies  that  Early  and  Lampton  on  .»iarch  31,  1905,  or  at 
any  other  time,  surrendered  to  said  Kehoe  the  $3,500  note,  or  that 
they  accepted,  wrongfully  or  otherwise,  $3,200  m  satisfaction  thereof, 
as  alleged  in  the  bill,  or  that,  after  it  was  delivered  to  her,  on  or 
about  the  10th  day  of  February,  1905,  the  said  promissory  note  at 
any  time  came  into  their  hands.  While  without  personal  knowledge 
in  that  regard,  he  is  informed  and  believes,  as  stated  in  his  answer 
to  the  original  bill  in  this  cause,  and  he  accordingly  avers,  that  the 
said  promissory  note  was  paid  to  the  complainant,  herself,  by  the 
said  \\  illiam  J.  Kehoe,  by  his  check  payable  to  her  order.  This  de¬ 
fendant  however,  never  saw  the  said  promissory  note  after  its  deliv¬ 
ery  to  the  complainant  at  or  about  the  time  of  its  execution,  and 
never  heard  of  it  thereafter  until  the  filing  of  the  original  bill  in  this 
cause. 

VII.  He  admits  that,  in  or  about  the  year  1905,  Early  and  Lamp- 
ton  were^ requested  by  complainant  to  collect  the  rents  of  Nos.  1863 
and  1807  Mintwood  Place,  but  he  denies  that  the  representations  set 
forth  in  the  seventh  paragraph  of  the  bill,  or  any  of  them  in 
87  that  regard,  were  made  by  him,  or,  according  to  his  knowl¬ 
edge,  information  or  belief,  by  anyone  else.  He  admits  the 
execution  and  delivery  by  the  complainant  to  the  defendants  of  the 
power  of  attorney  set  forth  in  the  seventh  paragraph  of  the  bill,  a 
copy  of  which,  marked  Exhibit  A,  is  filed  therewith,  which  po\ver  of 
attorney,  according  to  his  best  knowledge,  information  and  belief, 
was  fully  understood  by  complainant  at  the  time  she  executed  it. 
Its  execution  was  occasioned  by  the  fact  that  complainant  was  in¬ 
debted  to  defendant’s  firm  in  the  sum  of  $750.00,  representing  ad¬ 
vances  made  by  it  to  her,  and  the  said  power  of  attorney  was  given 
to  the  firm  as  a  convenient  method  of  providing  for  and  securing 
the  reimbursement  of  the  said  sum  to  it;  the  complainant’s  alleged 
ignorance  or  want  of  understanding  of  the  said  transaction  appar¬ 
ently  having  developed  since  the  filing  of  the  original  bill  in  this 
cause,  as  will  appear  by  reference  to  paragraph  five  thereof.  The 
said  promissory  note  was  curtailed  from  time  to  time  out  of  the  col¬ 
lections  made  on  behalf  of  the  complainant,  each  of  which  curtails 
was  shown  upon  the  statements  furnished  by  Early  and  Lampton  to 
her,  without  objection  upon  her  part,  her  amenaeuand  supplemental 
bill  conveying  the  first  information  to  these  defendants  of  the  igno¬ 
rance  or  want  of  understanding  now  claimed. 

VIII-IX.  This  defendant  was  without  personal  connection  with 
the  suggestion  of  the  exchange  of  the  complainant’s  properties  Nos. 
1867  Mintwood  Place  and  1620  18th  Street  for  the  Winchester 
Apartment  House,  but  believes  that  the  said  exchange  was  negotiated 
by  his  said  firm  in  conjunction  with  Stone  and  Fairfax,'  and  the  ex¬ 
change  adjusted  on  the  basis  set  forth  in  the  paper  writing 
88  hereto  annexed,  marked  Exhibit  C,  and  prayed  to  be  read  as 
a  part  hereof,  which  exhibit  is,  also,  merely  a  copy  of  a  state- 
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ment  furnished  to  her  at  the  time.  Complainant’s  said  properties, 
according  to  defendant’s  best  knowledge,  information  and  belief! 
were  in  danger  of  foreclosure  sale  for  non-payment  of  the  secured 
liabilities  thereon,  and  the  exchange  was  made  by  her  after  con-  , 
sultation  with  and  the  approval  ol  her  father,  upon  whose  advice  she 
relied  in  this  and  in  every  transaction  relating  to  her  with  which  the 
firm  of  Early  and  Lampton  were  in  any  manner  connected.  The 
defendant’s  said  firm  acted  in  the  matter  as  brokers  for  the  com¬ 
plainant,  1  airly  and  honestly,  and  derived  no  benefit  from  the  trans¬ 
action  of  any  kind  or  character  other  than  the  agreed  and  usual 
brokers’  commissions.  Following  the  said  exchange,  the  collection 
of  the  rents  of  the  Winchester  was  placed  in  the  hands  of  defendant’s 
firm  by  complainant  in  their  character,  simply,  as  real  estate  agents, 
and,  her  said  indebtedness  of  $750  to  them  being  still  unliquidated! 
she  executed  a  further  power  of  attorney  authorizing  the  application 
of  the  rents  of  the  Winchester  Apartment  House,  together  with  her 
other  rents,  to  be  applied  from  time  to  time  to  curtailment  of  her 
said  debt  until  paid. 

X.  He  denies  that  his  firm  acted  “as  the  general  fiduciary  repre¬ 
sentatives”  of  the  complainant  at  any  time,  or  in  any  other  capacity 
than  that  ordinarily  exercised  by  real  estate  agents  in  the  collection 
of  the  rents  of  the  property  placed  in  their  charge  by  her  and  the 
negotiation  of  certain  exchanges  of  property  and  loans,  referred  to  in 
the  bill.  With  respect  to  the  property  No.  1859  Mintwood  Place, 

she  collected  the  rents  thereof  herself.  Being  threatened 
89  with  sale  for  non-payment  of  incumbrances,  this  defendant’s 

firm  negotiated,  without  commission  or  profit  to  it  of  any 
kind,  a  junior  mortgage  or  incumbrance  thereon  of  $1,100,  payable 
in  monthly  notes  of  $40  each,  the  proceeds  of  which  loan  were  ap¬ 
plied  entirely  to  the  liquidation  of  liabilities  then  on  the  property, 
all  of  which  was  known  by  the  complainant  at  the  time,  her  allega¬ 
tion  as  to  ignorance  thereof  being  without  foundation  in  fact,  the 
rents  of  the  said  property,  which  were  collected  by  her,  having  been 
used  for  other  purposes,  and  its  fixed  charges,  including  interest  upon 
the  first  mortgage  or  incumbrance  thereon,  having  been  by  her  al¬ 
lowed  to  accumulate  and  fall  into  arrear,  threatening  the  loss  of  her 
title  thereto  by  foreclosure  proceedings,  for  the  purpose  of  avoiding 
which,  and  for  no  other  purpose,  the  said  second  trust  loan  was  nego¬ 
tiated. 

XI.  The  four  promissory  notes  referred  to  in  the  eleventh  para¬ 
graph  of  the  amended  and  supplemental  bill  were  executed  and  de¬ 
livered  by  the  complainant  to  Early  and  Lampton  to  be  used  as 
renewal  notes  in  the  curtailment  of  her  $750  promissory  note  here¬ 
inbefore  referred  to,  which  note,  and  the  renewals  thereof,  Early  and 
Lampton  were  discounting  with  the  banking  house  of  Crane,  Parris 
and  Company,  and  the  said  four  promissory  notes  were  so  used  ac¬ 
cordingly.  As  to  the  eight  promissory  notes  referred  to  in  the  11th 
paragraph  of  the  bill,  he  denies  that  the  firm  of  Early  and  Lampton 
mailed  to  her  the  said  notes  for  execution,  or  requested  that  she  sign 
and  return  them  to  it  for  discount,  or  that  it  had  any  connection 
with  them  whatsoever.  This  defendant  had  no  connection  with  the 
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said  notes,  or  any  knowledge  of  them  until  the  institution  of 
this  suit,  since  which  time  he  has  learned  that  they  were  paya- 

.  „  T  b  e’  t0  tlie  firm  of  Early  and  Lampton,  but  to  the  order 
of  James  J.  Lampton,  agent  for  Ann  L.  Lampton,”  and  as  he  is  in¬ 
formed  and  believes,  and  therefore  avers,  they  were  used  by  the  said 
Lampton  tor  the  benefit  of  the  complainant. 

XII.  In  or  about  the  month  of  April,  1907,  the  complainant  s 
properties  18o9  and  1803  Mintwood  Place  were  in  danger  of  fore¬ 
closure  sale,  as  this  defendant  is  informed,  believes  and  avers,  oc¬ 
casioned  bj  her  use  of  the  revenues  of  the  propertv  for  other  pur¬ 
poses  than  meeting  the  fixed  charges  thereon,  and  her  father,  Law¬ 
rence  Sands,  requested  Larly  and  Lampton  to  have  a  deed  prepared 
^d  forwarded  to  the  complainant,  wTho  wras  then  in  Lurope,  convey¬ 
ing  the  property  to  some  one  w  ho  could  make  prompt  conveyance  of  it 
here,  in  ca>e  ad\antageous  sale  thereof  could  be  found)  whereupon 
Early  and  Lampton  prepared  a  deed  of  conveyance  of  the  said  prop¬ 
erties  to  George  B.  McDonald,  who  consented  to  act  as  conduit  of 
the  title,  which  deed  was  forwarded  to  the  complainant,  according  to 
this  defendant’s  recollection,  not  by  himself,  but  by  her  father,  was 
returned  by  her  to  him  duly  executed,  and  was  by  him  delivered  to 
Early  and  Lampton.  At  the  time  the  deed  was  prepared,  an  ex¬ 
change  of  the  said  parcels  for  the  property  known  as  the  “Horton 
Apartment  House’’  was  contemplated,  but  failed  to  be  effected;  and 
the  said  properties  were  subsequently  sold,  No.  1859  Mintwood  Place 
to  J.  Edmund  Smith,  and  No.  1803  Mintwood  Place  to  James  M. 
Baker,  the  latter  sale  being  negotiated  through  Walter  A.  Brown, 
Esq.,  a  real  estate  broker.  The  proceeds  of  No.  1859  were  disbursed 
by  Early  and  Lampton,  those  of  No.  1803  by  the  Real  Estate 
91  and  Columbia  Title  Insurance  Company,  both  to,  for  and 
upon  the  order  of  the  complainant,  and  both  transactions 
were  consummated  with  the  knowledge  and  approval  of  the  com¬ 
plainant’s  father. 

XIII.  The  allegation  of  the  thirteenth  paragraph  of  the  bill  that 
Early  and  Lampton  failed  to  make  payment  of  the  interest  falling 
due  September  17,  1906,  on  the  second  trust  notes  secured  on  the 
Winchester  Apartment  House  property,  or  the  principal  of  the 
$1,500.00  trust  note  secured  thereon  which  fell  due  on  March  17, 
1907,  is  true  only  to  the  extent  that,  having  no  moerays  of  the  com¬ 
plainant  in  their  hands  which  could  be  applied  to  that  purpose,  and 
being  provided  with  none  by  the  complainant,  the  said  firm  did  not 
meet  those  charges.  As  is  shown  by  this  defendant’s  answer  to  the 
original  bill  in  this  cause,  the  allegations  of  which  are  adopted  as 
a  part  of  this  answer,  Early  and  Lampton,  by  letters  dated  June  6th 
and  June  14th,  1907,  urged  upon  the  complainant  the  necessity 
of  providing  for  the  payment  of  these  charges,  and  advised  her  of 
the  fact  that  Mr.  Fairfax,  one  of  the  trustees  under  the  said  second 
deed  of  trust,  wTas  threatening  sale,  which  sale  Early  and  Lampton 
by  their  efforts  procured  to  be  postponed  for  a  period  of  three  months 
and  more  thereafter,  wThen,  the  complainant  providing  no  means 
for  meeting  the  said  charges,  the  property  was  sold  under  the  deed 
of  trust  to  Joseph  W.  Harper,  the  holder  thereof,  who  purchased  it 
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for  his  own  protcetion.  Subsequently  Harper  sold  to  the  defendant 
Dyar,  from  whom  later  this  defendant  purchased  an  undivided  in¬ 
terest  in  the  said  property,  which  ultimately,  however,  he  re-sold  to 
the  said  Dyar.  Neither  of  these  latter  transactions  was  contemplated, 
or  thought  of,  at  the  time  of  the  foreclosure  sale,  but  were 
92  wholly  subsequent  and  independent  matters. 

XTV.  So  far  from  it  being  true  that  Early  and  Lampton 
represented  to  the  complainant  that  it  was  to  her  interest  not  to 
carry  the  Margaret  Apartment  House  longer,  but  to  allow  it  to  be 
sold  under  the  foreclosure,  the  defendant  Lampton,  as  this  defendant 
is  informed,  believes  and  avers,  accompanied  the  plaintiff  upon  a 
visit  to  Mr.  Norment,  the  holder  of  the  incumbrance,  to  secure  an 
extension  of  time  for  its  payment,  which  extension  was  accordingly 
procured  for  her  upon  conditions  which,  although  accepted  by  the 
complainant,  she  did  not  fulfill,  and  the  property  was  accordingly 
brought  to  sale  and  purchased  by  Mr.  Norment,  at  the  highest  bid 
realized  therefor  at  forced  sale,  for  which  result  the  firm  of  Early 
and  Lampton  were  in  no  wise  responsible. 

XV.  This  defendant  has  no  personal  knowledge  whether,  on  Jan¬ 
uary,  1908,  the  St.  George  Apartment  House  constituted  the  only 
real  estate  then  remaining  to  the  complainant;  but,  if  so,  he  denies 
that  the  firm  of  Early  and  Lampton  were  in  anywise  responsible 
therefor,  or  that  they  in  any  manner  defrauded  the  plaintiff  or 
occasioned  her  loss.  Copies  of  all  the  accounts  in  which  she  was 
interested  had  been  promptly  furnished  to  her,  and  the  originals 
have  not  only  at  all  times  been  open  to  inspection,  but  have  been  in 
fact  fully  examined  by  her  attorney,  nor  has  there  at  any  time  been 
either  concealment  or  misrepresentation  on  the  part  of  this  defend¬ 
ant  or  of  the  firm  of  Early  and  Lampton,  all  the  allegations  of  fraud 
or  improper  conduct  on  the  part  of  the  said  firm,  or  of  this  defend¬ 
ant,  being  hereby  expressly  and  explicitly  denied.  As  already 
93  hereinbefore  shown,  the  allegation  that  Early  and  Lampton 
represented  to  the  complainant  that  the  Margaret  Apartment 
House  constituted  a  part  of  the  consideration  given  by  William  G. 
Kehoe  for  “Mint wood  Place/’  is  wholly  unfounded  in  fact.  The 
proposition  for  the  exchange  with  Mr.  Kehoe  originated,  as  stated, 
with  the  firm  of  Chesley  and  Chesley,  acting  for  the  complainant’ 
and  embraced  the  giving  of  1620  18th  Street  and  a  certain  sum  of 
money,  the  amount  of  which  is  not  now  recalled,  for  “Mintwood 
Place,”  which  proposition,  after  consultation  by  the  complainant 
with  her  father  and  mother,  was  not  acceptable,  and  Early  and 
Lampton  were  applied  to,  not  by  the  complainant,  but  by  Chesley 
and  Chesley  to  assist  in  bringing  about  an  exchange  which  would 
be  acceptable  to  her,  in  view  of  the  fact  that  her  title  to  “Mintwood 
Place”  was  jeopardized  by  an  overdue  incumbrance  and  other  over¬ 
due  liabilities  thereon,  which  resulted  in  the  addition  of  the  Mar¬ 
garet  Apartment  House  to  the  said  18th  Street  property  as  that 
which  should  be  exchanged  with  the  complainant,  for  her  “Mint- 
wood  Place”  property,  together  with  the  sum  of  $14,000  in  money 
and  secured  notes,  which  should  be  paid  her,  which  proposition  was 
accepted  by  her  after  consultation  with  and  upon  the  advice  of  her 
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said  relatives,  and  was  accompanied  with  a  statement  given  her 
by  Early  and  Lampton  of  the  exact  basis  and  particulars  of  the 
adjustment  and  settlement  of  the  said  exchange,  of  which  state¬ 
ment  Exhibit  A  filed  with  this  answer  is  a  copy. 

X\  I.  For  answer  to  the  sixteenth  paragraph  of  the  bill,  the  de¬ 
fendant,  to  avoid  unnecessary  repetition,  refers  to  paragraph  four 
of  this  answer,  and  Exhibit  B  filed  therewith.  The  loans 
94  placed  upon  the  property  taken  in  exchange  by  the  com¬ 
plainant  were  in  all  respects  bona  fide,  and  could  not  have 
been  placed  had  not  the  parties  taking  them  then  believed  that  the 
security  thereby  afforded  was  ample.  The  allegations  of  fraud  and 
improper  conduct  set  out  in  the  16th  paragraph  of  the  bill,  as  in 
each  and  every  other  part  thereof  containing  such  allegations  are 
denied,  as  are  the  averments  of  any  relation  by  the  firm  of  Early 
and  Lampton  or  of  this  defendant  toward  Mr.  Norment  which  was 
adverse  to  the  interests  of  the  plaintiff,  or  improper.  The  payment 
of  the  $2,000  second  trust  upon  the  Margaret  Apartment  House 
property  was  made  with  the  knowledge  and  approval  of  the  com¬ 
plainant  and  her  advisers,  in  no  wise  jeopardized  other  property  of 
the  complainant  so  far  as  was  known  to,  or  suspected  by,  this  de¬ 
fendant,  and  was  made  in  good  faith  by  his  said  firm,  by  her 
authority. 

XVII.  It  is  true,  as  alleged  in  the  seventeenth  paragraph  of  the 
hill,  that  Early  and  Lampton  paid  $2,000  to  the  plaintiff  and  $2,500 
in  reduction  of  the  deed  of  trust  on  the  St.  George  Apartment 
House.  He  denies  that  his  firm  is  chargeable  with  the  amount  paid 
to  Mr.  Norment  in  reduction  of  the  mortgage  on  the  Margaret  Apart¬ 
ment  House,  or  of  any  moneys  paid  by  Mr.  Kehoe,  and  he  avers 
that  the  complainant  received,  partly  in  person  and  partly  by  way 
of  disbursements  made  on  her  account  and  for  her  benefit,  with  her 
knowledge  and  approval,  the  full  amount  of  the  moneys  paid  by 
said  Kehoe.  He  reiterates  the  allegation  of  the  sixth  paragraph  of 
this  answer  in  regard  to  the  $3,500  Kehoe  note,  and  denies  that 
either  he  or  his  firm  received  any  part  of  the  proceeds  thereof.  lie 
denies,  as  absolutely  without  foundation  in  fact,  the  allega- 
95  tion  that  he  or  his  firm  at  any  time  paid  to  the  plaintiff  or 
on  her  account  any  sum  or  sums  of  money  whatsoever  which 
were  represented  by  them  to  be  interest  on  the  said  $3,500  note, 
which  note,  as  heretobefore  pointed  out,  was  paid  directly  to  the  com¬ 
plainant  by  Mr.  Kehoe,  no  part  of  the  proceeds  passing  through  the 
hands  of  this  defendant,  or  the  hands  of  his  firm. 

XVIII.  lie  denies  the  allegations  set  out  in  the  eighteenth  para¬ 
graph  of  the  bill,  as,  also,  that  he  or  his  firm  are  chargeable  with 
the  sums  therein  mentioned,  or  with  any  part  thereof. 

XIX.  He  denies  that  there  was  any  fraudulent  scheme,  misrepre¬ 
sentation,  concealment,  or  fraud  of  any  character  on  the  part  of  him¬ 
self  or  his  said  firm  with  respect  to  the  transactions  referred  to  in 
the  nineteenth  paragraph  of  the  bill,  or  any  other  dealings,  or 
dealing,  of  himself  or  his  said  firm  with  or  on  behalf  of  the  com¬ 
plainant,  and  for  further  answer  to  the  said  paragraph  he  refers  to 
paragraph  eight  of  this  answer  and  Exhibit  C,  therein  referred  to. 
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XX.  The  allegations  of  the  twentieth  paragraph  of  the  bill,  also, 
in  so  far  as  they  refer  to  this  defendant,  and  according  to  his  best 
knowledge,  information  and  belief,  to  the  said  firm  of  Early  and 
Lampton,  are  absolutely  without  even  the  color  of  foundation  in 
fact,  as  has  already  been  shown  in  paragraph  thirteen  of  this  an¬ 
swer.  The  said  firm  had  no  funds  of  the  complainant  in  their 
hands  with  which  to  prevent  the  sale  of  the  Winchester;  they  did 
not  bring  about  its  sale,  and  they  ineffectually  sought  by  their  letters 
of  June  6th  and  June  14th,  1907,  to  induce  the  complainant  to  pro¬ 
vide  against  and  to  prevent  it.  There  was  no  understanding 

96  between  this  defendant  and  Joseph  W.  Harper  as  to  the 
purchase  of  the  said  Apartment  House;  no  one  of  the  con¬ 
veyances  to  the  defendant  Dyar  were  made  to  him  as  the  agent  or 
under  the  instructions  of  this  defendant,  or  in  anywise  for  his 
benefit;  the  purchase  bv  him  of  a  one-half  interest  in  that  property 
from  the  said  Dyar  was  not  contemplated  or  conceived  of  until  long 
after  the  foreclosure  sale,  nor  has  he,  nor  has  he  ever  had,  the  slight¬ 
est  connection  with  or  interest  in  the  conveyances  by  Dyar  to  the  de¬ 
fendant  Wellesca  Pollock  Allen,  or  any  of  them ;  and  he  invites 
now  the  attention  of  the  court,  when  the  proofs  in  this  case  shall 
have  been  taken,  to  the  utter  recklessness  with  which  fraudulent 
charges  of  so  grave  a  character  have  been  set  up  in  the  amended  and 
supplemental  bill,  under  the  oath  of  the  complainant,  in  which 
there  is  not  the  slightest  element  of  truth,  and  for  which  there  can 
have  been  no  semblance  of  proof  when  the  bill  was  prepared  and 
the  affidavit  thereto  made. 

XXI.  He  denies  as  equally  unfounded  the  allegations  of  neglect, 
imperfect  or  improper  accounting  and  other  misconduct  alleged  in 
the  twenty-first  paragraph  of  the  bill.  The  taxes  upon  the  com¬ 
plainant’s  properties  were  not  paid  by  Early  and  Lampton  because 
of  the  fact  that  every  dollar  of  rental  derived  therefrom  were  with¬ 
drawn  from  their  hands  by  the  complainant  for  other  purposes, 
under  represen ta tions  of  her  destitution  and  absolute  necessity.  Full 
and  accurate  statements  of  all  the  transactions  of  the  defendant’s 
firm  for  her  and  on  her  account  were  regularly  furnished  her;  nor 
has  the  firm  of  Early  and  Lampton  ever  either  converted  to  its  own 
use  her  moneys,  or  neglected  to  make  due  and  proper  entries  in  its 

books  concerning  them. 

97  XXII.  With  respect  to  the  allegations  of  the  twenty-second 

paragraph  of  the  bill  that  a  large  part,  or  a  single  dollar,  of 

the  complainant’s  moneys  was  misappropriated  by  the  firm  of  Early 
and  Lampton,  and  they,  or  any  of  them,  went  into  the  real  estate 
standing  in  the  name  of  this  defendant  as  is  therein  set  forth,  the 
said  charge,  under  complainant’s  oath,  demonstrates  not  only  the 
recklessness,  but  the  bad  faith  and  malice  with  which  the  appeal  to 
a  court  of  equity  represented  by  the  said  amended  and  supplemental 
bill  is  made.  The  several  parcels  of  property  in  the  said  paragraph 
enumerated  as  standing  in  the  name  of  this  defendant  represent  all 
the  property  which  he  owns  ;  its  value  is  not  less  than  $156,000; 
and  every  one  of  the  said  parcels  of  ground  was  purchased  by  and 
conveyed  to  this  defendant  long  before  the  time  at  which  the  com- 
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plainant  even  claims  that  Early  and  Lampton  became  her  agents, 
or  during  which  she  had  any  transactions  with  them  which  fact  was 
entirely  apparent  to  anyone  making  the  slightest  effort  to  ascertain 
the  truth  of  the  said  allegations  liefore  setting  them  out  in  the  said 
bill,  and  making  or  causing  affidavit  to  be  made  thereto;  the  real 
purpose  and  object  of  the  said  allegations  manifestly  being  inequita¬ 
bly  and  maliciously  to  cloud  this  defendant’s  title  to  his  propertv 
and  embarrass  and  injure  him  in  its  use  and  enjoyment,  and  without 
scruple  as  to  the  means  employed  for  accomplishing  that  result.  The 
last  acquired  of  the  said  pieces  or  parcels  of  real  estate  was  Part  lot  2, 
Square  65.  which  was  purchased  by  and  conveyed  to  defendant  in 
October,  18J8,  while  the  earliest  of  complainant’s  transactions  with 
this  defendant  or  with  his  firm  was  in  1904. 

.  XXI11*  Replying  so  far  as  lie  can  do  so  at  this  distance  of 
time  to  the  special  interrogatories  propounded  in  the  twentv- 
third  paragraph  of  the  bill,  this  defendant  answering  savs' 

1.  As  hereinbefore  set  forth,  $15,200  was  paid  to  Clarence  F.‘  Nor- 
ment  for  the  Margaret  Apartment  House,  the  conveyance  being 
taken  from  him  to  James  E.  Evans  in  order  that  the  latter  might  ex¬ 
ecute  the  encumbrances  involved  in  the  excnange  and  thereby  relieve 
the  complainant  from  doing  so.  The  sum  of  $3,200,  being  the 
amount  received  by  Mr.  Norment  over  and  above  the  $12,000  trust 
was  paid  to  him  by  check,  less  the  adjustment  of  taxes  and  other 
incidental  items.  The  money  used  in  the  payment  was  paid  by  Wm. 
J.  Kehoe,  as  a  part  of  the  transaction  in  the  exchange  with  complain¬ 
ant  for  Mintwood  Place,  Mr.  Kehoe  being  represented  in  that  trans¬ 
action  by  Benjamin  B.  Bradford,  Esq. 

2.  Practically  conteni{>oraneously  with  the  exchange  of  the  Win¬ 
chester  Apartment  House,  Joseph  W.  Harper  sold  to  Wm  F  Lynn 
premises  No.  1620  18th  Street,  N.  W.,  given  by  complainant  in  the 
said  exchange.  The  transaction  was  closed  by  the  office  of  Messrs. 
Chesley  and  Chesley,  real  estate  brokers,  who  represented  Mr.  Lynn 
in  his  purchase.  Neither  this  defendant  nor  his  firm  received  any 
consideration  whatever  in  the  matter  except  their  share  of  the  bro¬ 
kers'  commissions. 

3.  Joseph  W.  Harper,  who  took  the  title  to  No.  1867  Mintwood 
Place  in  the  name  of  James  E.  Evans,  sold  that  property  to  Elizabeth 
S.  Danenhower,  to  whom  the  said  Evans  conveved  it  by  the  direc¬ 
tion  of  the  said  Harper.  The  only  interest  or  profit  of  this  defend¬ 
ant  or  of  his  firm  in  the  matter  was  its  share  of  the  brokers' 

99  commissions,  the  other  brokers  concerned  being  Messrs.  Moore 
and  Hill  and  Messrs.  Stone  &  Fairfax. 

4.  The  fourth  special  interrogatorv  as  to  the  value  of  the  Win¬ 
chester  Apartment  House  in  March  i 905,  this  defendant  is  advised 
calls  for  matter  of  opinion,  merely,  which  he  is  not  required  to 
answer,  and  is,  moreover,  somewhat  difficult  to  answer  as  a  matter 
of  opinion  after  this  la|>se  of  time.  He  shows  to  the  court,  however 
that  the  net  income  of  the  said  property  from  the  10th  day’ of  March 
1905  to  the  10th  day  of  March,  1906,  was  slightly  in  excess  of 
$1,500,  after  deducting  operating  expenses  and  the  amount  due  for 
taxes,  which  net  income  would  represent  a  net  profit  of  five  per  cent 
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per  annum  upon  a  valuation  of  $30,000 ;  notwithstanding  which  net 
income  the  complainant  permitted  the  said  property  to  be  sold  for 

taxes,  and  finally  to  be  sold  at  foreclosure  sale  for  failure  to  meet  its 
overdue  liabilities. 

o..  Neither  this  defendant  nor  Early  and  Lampton  had  any  con¬ 
nection  with  the  release  of  No.  1867  Mintwood  Place  by  deed  of 
trust  dated  March  loth,  1905,  and  this  defendant  is  without  personal 
knowledge  as  to  the  information  called  for  bv  the  oth  special  inter¬ 
rogatory. 

6.  The  conveyance  of  No.  1867  Mintwood  Place  was  made  to 
James  E.  Evans  in  accordance  with  the  desire  of  Joseph  W.  Harper 
according  to  this  defendant’s  best  knowledge,  information  and  be¬ 
lief.  If  it  be  true  that  the  conveyance  was  not  recorded  until  April 
26th,  1905,  this  defendant  is  not  aware  of  any  reason  for  the  said 
delay,  and  possesses  no  information  upon  the  subject  except  that  af¬ 
forded  by  the  ..and  Records  of  the  District  of  Columbia,  which  show 

that  not  only  the  deed  to  James  E.  Evans,  in  the  6th  special 
100  interrogatory  mentioned,  but  the  deed  from  Evans  to  Mrs. 

Danenhower,  the  new  trust  placed  upon  the  property  by  her, 
and  the  release  of  the  trust  upon  the  property  existing  at  the  time  of 
the  conveyance  by  the  complainant  to  Evans,  were,  all  of  them  re¬ 
corded  upon  the  said  26th  day  of  April,  1905. 

7.  So  far  from  advising  the  complainant  to  permit  the  Margaret 
Apartment  House  to  be  sold  under  the  first  deed  of  trust,  as  is  sug¬ 
gested  in  the  7th  special  interrogatory,  this  defendant  avers  that,  as 
hereinbefore  shown,  Early  and  Lampton  secured  postponements  of 
the  sale,  and  used  their  best  endeavors  to  persuade  the  complainant 
to  pro\  ide  for  the  payment  of  the  overdue  interest  thereon,  and  to 
protect  the  said  property  from  foreclosure  sale.  The  Margaret 
Apartment  House  yielded  a  net  income  at  the  time  complainant  ac¬ 
quired  it,  according  to  defendant’s  best  knowledge,  information  and 
belief,  of  about  $1,000,  or  a  little  more  than  four  per  cent  per  annum 
upon  a  valuation  of  $24,000. 

6.  This  defendant  does  not  feel  justified  at  this  distance  of  time 
in  stating  under  oath  an  opinion  as  to  the  value  of  premises  No 
1620  18th  Street  in  October  1904,  and  March  1905.  Its  assessed 
\alue  for  the  year  1904-5  was  $11,630,  and  for  the  year  1905-6 
$12,180,  indicating,  under  the  rule  observed  by  the  Tax  Assessors 
a  valuation  of  about  $18,000,  and  its  rental  was  $1,200  per  annum’ 
which  would  indicate  a  net  revenue  upon  a  valuation  of  from  $18  000 
to  $20,000.  *  ’ 

And  having  fully  answered,  this  defendant  prays  that  he  mav  be 
hence  dismissed,  wdth  his  reasonable  costs. 


J.  J.  DARLINGTON, 

Sol.  for  Deft  Charles  Early. 


CHARLES  EARLY. 


101  District  of  Columbia,  ss: 

I,  Charles  Early,  on  oath  say  that  I  have  read  the  foregoing  an¬ 
swer  by  me  subscribed,  and  know  the  contents  thereof;  that  the  alle- 


56 


NATIONAL  SAVINGS  <fc  TRl/ST  CO.,  ETC.,  ET  At.  VS. 


gations  therein  set  forth  as  of  my  personal  knowledge  are  true, 

and  that  those  set  forth  upon  information  and  belief  I  believe  to 
be  true. 

CHARLES  EARLY. 

Subscribed  and  sworn  to  before  me  this  21  day  of  March,  A.  I). 
1911. 

[SBAI-]  H.  D.  GORDON, 

Notary  Public,  D.  C. 

Page  390,  Old  Sales  Book. 


Exhibit  “A.” 

Miss  Margaret  C.  Sands  in  Account  with  Early  &  Lampton. 

Oct.  20,  1904. 


Bv  sale  of  Mintwood .  $70,000.00 

“  interest  on  $12,000  at  5%  on  1620  18  St.,  N.  W., 

from  Oct.  1  to  Oct.  20,  1904 .  16.41 

Taxes  on  1620  18  St.,  N.  W.,  from  June  30,  1904, 

to  Oct.  20.  1904 .  53  32 

“  Rent  1620  18  St,,  N.  W.,  from  Oct.  20  to  Oct.  31, 

1904,  at  $100  per  mo .  33.34 

“  Rent  1815  Kal.  Ave.,  N.  W.,  from  Oct.  20  to  Oct. 

31,  1904,  and  Nov.  10,  1904 .  43.93 

“  taxes  on  1815  Kal.  Ave.,  N.  W.,  from  June  30, 

1904,  to  Oct.  20,  1904 .  38.50 
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“  equity  in  1620  18  St.,  N.  W.,  subject 

to  $12,000,  3  years,  at  5% .  12,000.00 

“  equity  in  1815  Kal.  Ave.  N.  W., 

subject  to  $12,000,  3  years,  at  5% . .  12,000.00 
“  taxes  on  Mintwood  to  June  30,  1904, 

and  penalty  .  588.66 

“  taxes  from  June  30,  1904,  to  Oct. 

20,  1904  .  171.30 

“  interest  to  Oct.  20,  1904,  due  Mr. 

Parker  on  $32,000  at  6% .  483.50 

“  rent  Mintwood  from  Oct.  20  to  Oct. 

31,  1904, .  100.00 

“  insurance  on  1620  18  St.,  N.  W.,  ex¬ 
piring  Oct.  1,  1907  .  40.00 

“  insurance  on  1815  Kal.  Ave.,  N.  W., 

expiring  Oct.  22,  1907 .  40.00 

"  recording,  noting  and  notary  fees ....  7.50 

“  insurance  on  Mintwood  from  July  24, 

1904,  to  Oct.  20,  1904 .  8.25 


Margaret  c.  sands. 


57 


“  cash  deposit  made  Margaret  C.  Sands . .  250.00 

commission  allowed  as  per  agreement.  1,500.00 
3  notes  W.  J.  Kehoe,  #1,  6  mo.  $1500, 

«  t  t  t10*  $2000,  #3,  15  mo. $5000  8,500.00 

James  J.  Lampton 's  check  to  balance.  2,496.29 

$70,185.50  $70,185.50 


W6  Page  9,  Current  Sales  Book. 

Exhibit  “B”. 

Miss  Margaret  C.  Sands  in  account  with  Early  &  Lampton. 

February  9th,  1905. 

By  cash  from  Wm.  J.  Kehoe . 

By  cash  from  A.  Walton  Fleming,  rent  of  1863  Mint- 

wood  Place,  N.  W . . 

By  90-day  note  . 

By  amount  charged  to  rent  account  of  Miss  Margaret 
C.  Sands  . 

To  amount  paid  to  C.  F.  Norment  (note 

secured  on  1815  Kal.  Ave.  N.  W.)..  $2,014.03 

To  amount  paid  S.  S.  Shedd  &  Bro .  150.00 

To  amount  paid  C.  C.  Bryan  &  Co.,  Inc. .  175.00 

To  amount  paid  Johnson  Brothers .  125.00 

To  amount  paid  Title  Co.,  curtail  note  on 

St.  George  and  expenses .  3  404 . 64 

To  $12,000.  insurance,  5  years  on  St. 

George  .  162.00 

$6,030.67  $6,040.67 

Received  of  Early  &  Lampton  one  note  bearing  date  of  Decem¬ 
ber  10,  1904  for  Three  thousand  five  hundred  ($3500.)  Dollars,  pay¬ 
able  to  the  order  of  Margaret  C.  Sands,  one  year  after  date  with  in¬ 
terest  at  the  rate  of  five  per  centum  per  annum,  until  paid, 
104  payable  semi-annually.  Said  note  being  signed  by  William 
J.  Kehoe  and  secured  on  part  of  Lots  30  and  31,  ‘'Widow's 

Mite.” 

(Signed)  MARGARET  C.  SANDS. 

Washington,  D.  C.  February  10th,  1905. 

Witness : 

D.  W.  LIMERICK. 


$5,059 . 50 

180.67 
750 . 00 

40.50 
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Page  25,  Current  Sales  Book. 

Exhibit  “C”. 

* 

Miss  Margaret  C.  Sands  in  account  with  Early  &  Lampton. 

March  10th,  1905. 


To  purchase  of  the  Winchester .  $32,000.00 

‘k  taxes  on  1620  18  St.  N.  W.  from  June 

30,  1904  to  Mar.  15,  1905 .  122.15 

“  taxes  on  1867  Mintwood  Place,  from 

June  30,  1904  to  Mar.  15,  1905. .  50.19 

“  interest  on  1867  Mintwood  Place, 

$7500.  at  5%,  amount  of  balance 

due  Nov.  28,  1904 .  12.50 

“  interest  on  1620  18  St.  N.  W.,  $12,000. 
at  5%,  from  Oct.  1,  1904  to  Mar. 

10th,  1905  .  266.67 

“  Recording  deed  and  deed  of  release . .  2.00 

“  Notary  fee  on  deed  and  deed  of  release.  2 . 00 

“  commission  as  per  agreement .  500.00 

“  five  years’  insurance  on  the  Winchester  135.00 

“  taxes,  ending  June  30,  1905  on  The 
Winchester  (and'  paid  to  June 

30,  1905)  .  12.32 
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By  trust  on  The  Winchester  at  5% . 

“  equity  in  1620  18th  St.  N.  W.  subject 

to  $12,000.  at  5% . 

“  equity  in  1867  Mintwood  Place,  sub¬ 
ject  to  $7500.  at  5% . 

“  rents  collected  on  the  Winchester. . .  . 

“  rent  1620  18th  St.  N.  W.  from  March 

1,  to  March  10,  1905 . 

“  insurance  on  1620  18th  St.  N.  W.  ex¬ 
piring  Oct.  1st,  1907 . 

“  Ninety-day  note  for  commission . 

“  amount  charged  to  rent  account  of 
The  Winchester  . 

$33,102.83  $33,102.83 


Motion  for  Leave  to  Amend  Amended  and  Supplemental  Bill. 

Filed  March  30,  1911. 

*  *  *  *  *  *  * 

Now  comes  the  plaintiff  Margaret  C.  Sands,  by  her  attorneys,  and 
moves  the  Court  for  leave  to  amend  her  Amended  and  Supplemental 
Bill  of  Complaint  herein  by  strikiug  out  the  following : 


$20,000 . 00 

7,500.00 

4,500 . 00 
140 . 00 

33.34 

36.00 
500 . 00 

393 . 49 
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B.  H.  WARNER,  Jr., 
GEO.  E.  SULLIVAN, 
Attorneys  for  Plaintiff,  Margaret  C.  Sands. 


to 


(Endorsed.) 

March  30,  1911. 

Leave  granted  as  prayed  for  in  within  motion,  and  Clerk  directed 
enter  said  Bill  as  so  amended. 

WENDELL  P.  STAFFORD,  Justice. 


106  Stipulation  and  Release  of  Winchester  Apartment  House. 

Filed  March  30.  1911. 

**»*«♦* 

In  consideration  of  the  filing  of  the  annexed  bond  herein  by  the 
S  Karly,  it  is  hereby  stipulated  and  agreed  by  the 

plaintiff  Margaret  C.  Sands  that  the  Winchester  Apartment  House 
property  known  as  premises  No.  1933  18th  Street  North-West,  lo¬ 
cated  on  Lot  218,  in  Square  151,  Washington,  D.  C„  and  referred  to 
in  the  above-entitled  cause,  be,  and  the  same  is  hereby,  fully  and 
completely  released  and  discharged  from  the  lis  pendens  created  by 
tins  suit  and  from  any  and  all  claim  of  the  plaintiff  Margaret  C. 
Sands  against  said  property. 

B.  H.  WARNER,  Jr.  MARGARET  C-  SANDS,  Plaintiff. 

GEO.  E.  SULLIVAN, 

Attorneys  for  Plaintiff. 


Bond. 

******* 

Know  all  men  by  these  Presents  : 

That  we,  Charles  Early  and  The  United  States  Fidelity  &  Guar¬ 
anty  Co.  are  held  and  firmly  bound  unto  Margaret  C.  Sands  in  the 
just  and  full  sum  of  Four  Thousand  Dollars  ($4,000.00),  in  cur¬ 
rent  money  of  the  United  States  of  America,  to  be  paid  to  the  said 
Margaret  C.  Sands,  her  executors,  administrators  or  assigns, 
107  to  which  payment,  well  and  truly  to  be  made  and  done,  we 
bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs, 
executors,  and  administrators  or  successors,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  24th  day  of  March,  in  the 
year  one  thousand  nine  hundred  and  eleven. 

And  whereas  there  is  now  pending  in  the  Supreme  Court  of  the 
District  of  Columbia  a  certain  cause  wherein  Margaret  C.  Sands  is 
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plaintiff,  and  the  said  Charles  Early  is  defendant,  the  same  being 
Equity  cause  No.  27,705,  on  the  dockets  of  said  Court,  and  which 
cause  constitutes  a  lis  pendens  as  against  an  undivided  one-half 
interest  in  certain  real  estate  in  the  City  of  Washington,  District  of 
Columbia,  the  same  being  described  as  and  being  lot  numbered  218 
in  Joseph  W.  Harper’s  sub-division  of  lots  in  square  numbered  151, 
improved  by  a  certain  apartment  house  known  as  “The  Winchester 

And  whereas  the  said  Charles  Early  has,  pending  the  said  suit, 
sold  and  conveyed  to  Harrison  G.  Dyar  the  said  undivided  one-half 
interest  in  said  real  estate,  and  is  desirous  of  haying  the  same  re¬ 
leased  and  discharged  from  the  operation  of  the  lis  pendens  of  said 
suit  in  Equity ; 

And  whereas  the  said  Margaret  C.  Sands  has  agreed  to  release  and 
discharge  the  said  real  estate  from  the  effect  and  operation  of  said 
Equitv  cause,  provided,  the  said  Charles  Early  shall  give  bond  in 
the  penal  tv  of  Four  Thousand  Dollars  ($4,000.00),  conditioned 
that  he  will  abide  by  and  perform  the  final  decree  entered  in  said 
cause,  in  so  far  as  the  said  decree  may  adjudge  and  determine  in 
favor  of  the  plaintiff  as  to  any  rights  claimed  by  her  in  re- 
108  spect  of  the  said  real  estate  as  against  the  said  Charles  Early, 
the  intent  and  purpose  of*  said  agreement  being  to  release 
and  discharge  the  said  real  estate  from  the  lien  of  said  suit,  and  to 
substitute  in  lieu  thereof  the  bond  hereinabove  referred  to. 

Now,  the  condition  of  this  bond  is  such  that,  if  the  said  Charles 
Early,  his  heirs,  executors,  administrators  or  assigns,  shall  perform 
the  aforesaid  agreement,  and  shall  abide  by  and  perform  the  decree 
finally  entered  in  said  Equity  cause  No.  27,705,  in  so  far  as  the  same 
may  adjudge  and  determine  in  favor  of  the  plaintiff  as  to  any  rights 
claimed  by  her  in  respect  of  the  said  real  estate  as  against  the  said 
Charles  Early,  then  this  obligation  to  be  null  and  void,  otherwise 
to  remain  in  full  force  and  virtue  in  law. 

CHARLES  EARLY.  [seal.] 

THE  UNITED  STATES  FIDELITY  AND 
GUARANTY  COMPANY, 

By  J.  S.  SWORMSTEDT,  [seal.] 

Attorney  in  Fact. 

Signed,  sealed  and  delivered  in  the  presence  of 
W.  E.  DUNNINGTON. 


Order  for  Partial  Dismissal. 

Filed  March  30,  1911. 

******* 

The  Clerk  of  said  Court  will  enter  the  above  cause  dismissed  as  to 
defendants  Harrison  G.  Dyar  and  Wellesca  Pollock  Allen. 

B.  H.  WARNER,  Jr., 

GEO.  E.  SULLIVAN, 

Attorney -  for  Plaintiff. 
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109  Replication. 

Filed  June  15,  1911. 

******* 

The  plaintiff  hereby  joins  issue  with  the  defendants. 

GEO.  E.  SULLIVAN, 

B.  H.  WARNER,  Jr., 

Attorneys  for  Plaintiff. 


Spa.  ad  Test. 

Issued  August  11,  1911. 

*  *  *  *  *  *  * 

The  President  of  the  United  States  to  Charles  Early,  Greeting: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynham,  Examiner,  at  Room  79,  Fendall  Build¬ 
ing,  Washington,  D.  C.,  on  the  14th  day  of  August,  1911,  at  10 
o'clock  A.  M.,  and  bring  with  you  (1)  the  press-copy  book  kept  by 
Early  and  Lampton  showing  sales  made  by  firm  in  October  1904, 
and  (2)  also  bring  with  you  all  bank  deposit  and  check  stub  books 
of  Early  and  Lampton  in  October  1904  and  not  depart  without 
leave 

Witness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  11th  day  of  August,  A.  D.  1911. 

[seal.]  *  J.  R.  YOUNG,  Clerk, 

By  F.  E.  CUNNINGHAM, 

Ass’t  Clerk. 

Summoned  Charles  Early  personally,  Aug.  11,  1911. 

ATJLICK  PALMER,  Marshal. 

S. 

HO  Spa-  ad  Test. 

Issued  August  11,  1911. 

******* 

The  President  of  the  United  States  to  Benjamin  B.  Bradford,  Greet- 

ing: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynham,  Examiner,  at  Room  79,  Fendall  Build¬ 
ing,  Washington,  D.  C.,  on  the  14th  day  of  August,  1911,  at  10 
o’clock  A.  M.,  and  bring  with  you  all  canceled  checks,  entries,  and 
other  papers  showing  disposition  of  purchase  consideration  received 
by  you  from  W.  J.  Kehoe  in  October  1904  for  purchase  of  “Mint- 
wood”  property  from  Margaret  C.  Sands  and  not  depart  without 

leave. 
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?onor?b'e  Uarry  M  Clabaugh,  Chief  Justice  of  said 
Court,  this  11th  day  of  August,  A.  D.  1911.  . 

r  J.  R.  YOUNG,  Clerk, 

[SEAL  1  By  F.  E.  CUNNINGHAM, 

Ass' t  Clerk. 

Summoned  Benjamin  B.  Bradford,  personally,  Aug  11  1911 

AULICK  PALMER,  Marshal 
S. 


Spa.  ad  Test. 

Issued  February  23,  1912. 

*  •  *  *  *  *  *  * 

The  President  of  the  United  States  to  Benjamin  B.  Bradford  Greet¬ 
ing: 

Y®\*  are  hereby  commanded  to  appear  as  witness  for  the 
plaintiff  before  J.  Arthur  Lynham,  Esq.,  Examiner,  at  room 

♦i  o/niPla ^ en(JaJJ  (344  I>  St.  N.  W.)  Washington,  D.  C.,  on 

the  24th  day  of  February,  1912,  at  10:30  o’clock  A;  M.,  and  bring 

with  you  all  canceled  creeks,  entries,  and  other  papers  showing  dis¬ 
position  of  purchase  consideration  received  by  you  from  William  J. 
Kehoe  in  Oct.  1904  for  purchase  of  “Mintwood”  property  or  in  anv- 
uise  relating  to  said  transaction,  and  not  depart  without  leave. 

Witness,  The  Honorable  Harry  M.  Clabaugh.  Chief  Justice  of  said 
Court,  this  23rd  day  of  February,  A.  D.  1912. 

r  ,  ‘  JOHN  R.  YOUNG,  Clerk, 

[seal  ]  By  R.  p.  BELEW,  .4**7  Clerk. 

Summoned  Benjamin  B.  Bradford  by  copy,  Feb’y  23  1912 

AULICK  PALMER,  Marshal. 


Spa.  ad  Test. 

Issued  March  7,  1912. 

******* 

The  President  of  the  United  States  to  Charles  Early,  Greeting: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynham,  Esq.,  Examiner,  at  Room  79  Fendall 
Bldg.  (344  D  St.  N.  W.),  Washington,  I).  C.,  on  the  9th  day  of 
March,  1912,  at  10:30  o’clock  A.  M.,  and  bring  with  you  the  origi¬ 
nal  ledger  accounts  and  all  canceled  checks  relating  to  matters  of 
Margaret  C.  Sands;  also  all  bank  deposit  l>ooks,  check  stub  books 
of  Early  &  Lampton  or  Charles  Early,  or  Charles  Early  Rents, 
112  Charles  Early  Special,  or  under  anv  other  designation  be¬ 
tween  Aug.  1,  1904  and  Feb.  1,  1908,  whether  confined  to 


I 

» 


mm 


Margaret  c.  sands. 


63 


matters  of  Margaret  C.  Sands  or  not,  and  also  all  accounts  and  rec¬ 
ords  of  every  kind  showing  trust  notes  held,  and  commissions  and 
profits  of  every  kind,  realized  by  Early  and  Lampton  or  Charles 

Early  from  Oct.  1,  1904  to  Feb.  1,  1908,  and  not  depart  without 
leave. 

Witness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  7th  dav  of  March,  A.  D.  1912. 

J.  R.  YOUNG,  Clerk , 

[seal  ]  By  F.  E.  CUNNINGHAM, 

Ass’t  Clerk 

Services  accepted  for  Chas.  Early. 

J.  J.  DARLINGTON, 

Sol.  for  Early. 


Spa.  ad  Test. 

Issued  March  7,  1912. 

******* 

The  President  of  the  United  States  to  Charles  W.  Fairfax,  Greeting: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynham,  Esq.,  Examiner,  at  Room  79,  Fendall 
Bldg.  (344  D  St.  N.  W.)  Washington,  D.  C.,  on  the  9th  day  of 
March,  1912,  at  10:30  o’clock  A.  M.,  and  bring  with  you  all 
113  papers,  canceled  checks,  check  stubs  and  other  data  relating 
directly  or  indirectly  to  the  sale  of  Winchester  Apartment 
House  in  Feb.  Mch.  or  Apr.  1905;  also  all  papers,  canceled  checks, 
check  stubs,  canceled  or  paid  trust  notes  and  other  data  relating  to 
sale  of  said  Apartment  House  in  Oct.  1907  and  disbursement  of  pro¬ 
ceeds  derived  therefrom  by  trustees  Charles  W.  Fairfax  and  James 
J.  Lampton  or  either  of  them,  and  not  depart  without  leave. 

Witness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  7th  dav  of  March,  A.  D.  1912. 

J.  R.  YOUNG,  Clerk , 

[seal.]  By  F.  E.  CUNNINGHAM, 

Ass’t  Clerk. 

Summoned  Charles  W.  Fairfax,  personally,  March  7  1912. 

AULICK  PALMER,  Marshal. 

S. 

Spa.  ad  Test. 

Issued  March  23,  1912. 

******* 

The  President  of  the  United  States  to  John  T.  Chesley  (of  firm  of 
Chesley  and  Chesley),  Greeting: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynham,  Esq.,  Examiner,  at  Room  79,  Fendall 
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Bldg.  (344  D  St.  N.  W.)  Washington,  D.  C.,  on  the  23rd  day  of 
March,  1912,  at  1 :30  o’clock  P.  M.,  and  bring  with  you  all  canceled 
checks,  check  stub  entries,  and  other  writings  relating  to  the  sale 
or  exchange  ol  Mintwood  ,  or  commissions  or  part  commissions  in 
connection  therewith,  about  Oct.  1904;  also  all  such  papers  or 
writings  relating  to  sale  or  exchange  of  1620  18th  St.,  or 
114  commissions  in  connection  therewith,  about  March  1905,  and 
not  depart  without  leave. 

\\  itness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  23rd  day  of  March,  A.  D.  1912. 

r  ,  J.  R.  YOUNG,  Clerk , 

[seal.]  By  F.  E.  CUNNINGHAM, 

Arit  Clerk . 

Summoned  John  T.  Chesley  by  copy  March  23  1912. 

AULICK  PALMER,  Marshal. 

S. 


Order. 

Filed  June  25,  1912. 

******  * 

This  cause  aiming  on  to  be  heard  upon  the  questions  certified  by 
the  Examiner  in  Chancery  to  the  Court  at  request  of  counsel  for  the 
complainant,  at  pages  878  to  881  of  the  testimony  for  complainant, 
and  all  of  the  said  questions  being  withdrawn  by  the  complainant’s 
counsel  except  that  as  to  their  right  to  inspect  the  letter-press  books 
of  Early  and  Lampton  to  determine  whether  the  letters  shown  by 
the  index  are  the  only  ones  relating  to  the  complainant  or  her  busi¬ 
ness,  which  question  it  was  agreed  between  counsel  might  be  de¬ 
termined  by  an  examination  of  the  letter-press  books  for  that  purpose 
by  the  Examiner,  and  the  question  whether  the  complainant’s  solici¬ 
tors  should  have  the  right  to  inspect  the  accounts  of  Early  and 
Lampton  relating  to  the  complainant  or  her  business  as  contained  in 
their  ledgers  or  other  books,  and  this  last  named  question  having 
been  argued  by  counsel  and  duly  considered,  it  is  bv  the 
115  Court  this  25th  day  of  June,  1912,  ordered  that  the  said  ac- 
counts  may  be  inspected  by  the  complainant’s  solicitors  and 
that  each  account  so  inspected  shall  be  noted  by  the  Examiner  unon 
the  record.  F 

WRIGHT. 

Spa.  ad  Test. 

Issued  July  17,  1912. 

******  * 

The  President  of  the  United  States  to  William  A.  Hill,  Greeting: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynham,  Esq.,  Examiner,  at  416  5th  Street  N.  W., 
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Washington,  D.  C.,  on  the  18th  day  of  July,  1912,  at  11  o’clock  A. 
M.,  and  bring  with  you  original  contract  signed  by  Early  &  Lamp- 
ton  under  the  style  of  “Agents  for  James  E.  Evans”  for  sale  of  1867 
Mintwood  Place  in  April  1905;  also  original  letter  written  to  you  by 
Charles  Early  in  May  1905  just  after  sale  had  been  effected  cover¬ 
ing  the  aforesaid  property,  said  letter  specifically  referring  to  an  item 
in  the  settlement  of  $1.25  for  release,  and  not  depart  without  leave. 

M  itness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  17th  dav  of  July,  A.  D.  1912. 

J.  R,  YOUNG,  Clerk, 

[seal  ]  By - SMITH,  Ass’t  Clerk. 

Summoned  William  A.  Hill,  personally,  July  17  1912. 

AULICK  PALMER,  Marshal. 


116  Spa.  ad  Test. 

Issued  August  9,  1912. 

******* 

The  President  of  the  United  States  to  Benjamin  B.  Bradford,  Greet¬ 
ing: 

You  are  hereby  commanded  to  appear  at  witness  for  the  plain¬ 
tiff  before  J.  Arthur  Lynham,  Esq.,. Examiner,  at  416  5th  St.  N.  W. 
(3rd  floor)  Washington,  D.  C.,  on  the  12th  day  of  August,  1912,  at 
10:30  o’clock  A.  M.,  and  bring  wdth  you  your  press-copy  books 
and  bookkeeping  books  covering  the  months  of  October  and  No¬ 
vember  1904  and  also  your  check-stub  books  covering  those  two 
months,  and  not  depart  without  leave. 

Witness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  9th  day  of  August,  A.  D.  1912. 

J.  R.  YOUNG,  Clerk. 

[seal.]  By -  SMITH,  As’t  Clerk. 

Summoned  Ben  B.  Brandford  by  copy  Aug.  9  1912. 

AULICK  PALMER,  Marshal. 

S. 


Spa.  ad  Test. 

Issued  September  6,  1912. 

******* 

The  President  of  the  United  States  to  Charles  Early,  Greeting: 

You  are  hereby  commanded  to  appear  as  witness  for  the 
117  plaintiff  before  J.  Arthur  Lynham,  Esq.,  Examiner,  at  Room 
310,  Columbian  Bldg.,  416  5th  St.  N.  W.  Washington,  D.  C., 
on  the  11th  day  of  September,  1912,  at  11  o’clock  A.  M.,  and  bring 
with  you  original  contract  and  all  papers,  including  check  stubs  and 

9— 2783a 


66 


NATIONAL  SAVINGS  <fr  TRUST  CO.,  ETC.,  ET  AL.  VS. 


canceled  checks,  showing  purchase  consideration  in  purchase  bv  Eliz¬ 
abeth  D.  Hoppin  of  We.'t  9.58  ft.  of  lot  3  and  E.  11.11  ft,  of  ot  4, 
Square  881  in  May  1906;  also  original  contract  and  all  papers,  in¬ 
cluding  check  stubs  and  canceled  checks,  showing  purchase  con¬ 
sideration  in  purchase  by  Philip  H.  Christman  of  West  39.89  ft.  of 
Lot  4  in  Sq.  881  in  or  about  October  1906;  also  canceled  checks  show¬ 
ing  payment  of  $135  charged  in  Early  &  Lampton  statement  of 
Mch.  10,  1905,  as  “fiv  e  years  insurance  on  the  Winchester”,  and  not 
depart  without  leave. 

Witness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  6"  day  of  Sept.,  A.  I).  1912. 

[seal.]  J.  R.  YOUNG,  Clerk , 

By  R.  P.  BELEW,  Ass’t  Clerk . 

Summoned  Charles  Early,  personally,  Sept.  6,  1912. 

AULICK  PALMER.  Marshal. 

S. 

Spa.  ad  Test. 

Issued  September  6,  1912. 

******* 

The  President  of  the  United  States  to  Philip  H.  Christman,  Greet¬ 
ing: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynliam,  Esq.,  Examiner,  at  Room  310, 
118  Columbian  Building,  416  5th  St.  N.  W.,  Washington,  D.  C., 
on  the  11th  day  of  September,  1912,  at  11  o’clock  A.  M.,  and 
bring  with  you  your  original  contract  and  all  other  papers  in  your 
possession  or  under  your  control  showing  the  purchase  consideration 
given  by  you  for  the  West  38.89  ft.  of  Lot  4  in  Sq.  881  deeded  to  you 
by  Fred  C.  S.  Hunter  in  October  1906,  and  not  depart  without  leave. 

Witness,  The  Honorable  Harry  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  6th  dav  of  September,  A.  D.  1912. 

[seal.]  J.  R.  YOUNG,  Clerk, 

ByR.  P.  BELEW,  Ass’t  Clerk. 

Summoned  Philip  H.  Christman  by  copv  Sept.  6  1912. 

AULICK  PALMER.  Marshal. 

S. 

Spa.  ad  Test. 

Issued  October  21,  1912. 

******* 

The  President  of  the  United  States  to  William  Selby,  Cashier  of 
American  National  Bank,  Greeting: 

You  are  hereby  commanded  to  appear  as  witness  for  the  plaintiff 
before  J.  Arthur  Lynham,  Esq.,  Examiner,  at  416  5th  St.  N.  W. 
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(3rd  floor)  Washington,  D.  C.,  on  the  25th  day  of  October,  1912, 
at  1  o’clock  P.  M.,  and  bring  with  you  the  account  of  Margaret  c! 
Sands  with  the  American  National  Hank,  and  also  the  original 
deposit  slip  covering  deposit  of  $473.09  to  her  credit  on  April  10, 
1906,  and  not  depart  without  leave. 

Witness,  The  Honorable  Harrv  M.  Clabaugh,  Chief  Justice  of  said 
Court,  this  21st  day  of  October,  A.  D.  1912. 

r  J.  R.  YOUNG,  Clerk, 

[seal.]  By  J.  A.  C.  PALMER, 

A ss’t  Clerk. 

Summoned  William  Selby,  personally,  Oct  22  1912. 

AULICK  PALMER,  Marshal. 

C.  R.  S. 


119  Filed  November  6,  1912. 

Motion  for  Leave  to  Amend  Paragraph  15  of  Amended  and  Supple¬ 
mental  Bill. 

Now  comes  the  plaintiff  by  her  attorneys  and  moves  the  Court 
for  leave  to  amend  Paragraph  15  of  the  Amended  and  Supplemental 
Bill  herein  by  adding  at  the  end  of  said  Paragraph  15  the  fol¬ 
lowing: 

“And  she  specifically  prays  that  the  accounting  may  include 
whatever  sums  she  may  be  found  to  have  been  defrauded  out  of 
by  said  firm  of  Early  and  Lampton  in  the  sale  of  her  ‘Navy  Yard’ 
properties,  consisting  of  lot  24  in  square  882,  lot  4  and  the  west 
9  ft.  7  in.  of  lot  3  in  square  881,  and  part  of  lot  6  in  square  881  (23 
ft.x20  ft.),  Washington,  D.  C.,  which  said  properties  she  alleges  she 
entrusted  to  Early  and  Lampton  for  sale  in  April,  1906,  convey¬ 
ing  the  title  to  said  properties,  at  the  instance  of  said  Early  and 
Lampton,  to  a  ‘straw  party’  named  by  them,  Fred  C.  S.  Hunter 
by  deed  dated  April  7,  1906,  and  recorded  in  Liber  2947,  Folio  207 
of  the  Land  Records  of  the  District  of  Columbia.” 

and  that  said  amendment  may  be  made  without  withdrawal  of  the 
replication  and  with  like  effect  in  so  far  as  the  testimony  taken 
herein  is  concerned  as  if  said  amendment  had  been  made  before  the 
filing  of  said  replication. 

B.  H.  W7ARNER,  Jr., 

GEO.  E.  SULLIVAN, 
Attorneys  for  Plaintiff. 

Messrs.  J.  J.  Darlington  and  Charles  Poe,  Attorneys  for  Defendants. 

Gentlemen  :  Take  notice  that  the  aforegoing  will  be  for  hear¬ 
ing  on  the  eighth  day  of  November,  A.  D.,  1912. 

B.  H.  WARNER,  Jr., 

GEO.  E.  SULLIVAN, 
Attorneys  for  Plaintiff. 
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120  Filed  November  8,  1912. 

Order  Granting  Motion  to  Amend,  &c. 

Upon  consideration  of  the  motion  of  plaintiff  filed  herein  the 
6th  day  of  November,  1912,  for  leave  to  amend  Paragraph  15  of 
her  Amended  and  Supplemental  Bill  by  the  addition  recited  in 
said  motion,  and  after  argument  of  counsel  for  the  respective  par¬ 
ties,  It  is,  bv  the  Court,  this  8th  day  of  November,  A.  IV,  1912, 
adjudged  and  ordered  that  said  motion  be,  and  it  is  hereby  granted, 
and  said  amendment  is  hereby  incorporated  into  said  Amended  and 
Supplemental  Bill  with  like  effect,  in  so  far  as  the  testimony  taken 
herein  is  concerned,  as  if  made  before  the  filing  of  plaintiff’s  rep¬ 
lication;  and  it  is  hereby  made  a  condition  of  this  order  that  the 
defendants  shall  have  the  right  to  recall  for  further  cross-examina¬ 
tion  respecting  the  matters  recited  in  said  amendment  such  of  the 
plaintiff’s  witnesses  as  have  heretofore  testified  in  relation  thereto. 

JOB  BARNARD,  Justice. 

121  Opinion  of  the  Court. 

Filed  August  26,  1914. 

The  original  bill  was  brought  to  have  several  conveyances  of 
one  parcel  of  real  estate  set  aside;  to  have  Early  and  Lampton  dis¬ 
close  the  amounts  received  by  them  in  certain  transactions  w7herein 
they  were  alleged  to  have  acted  as  trustees  of  the  plaintiff;  to  have 
Early  adjudged  to  hold  said  parcel  as  constructive  trustee  of  the 
plaintiff;  to  recover  damages  by  way  of  loss  of  interest  and  rent 
upon  said  parcel  and  have  Early  restore  the  same  to  the  plaintiff; 
for  a  receiver  to  collect  the  rents  from  said  premises  pending  the 
suit;  to  have  Lampton  and  Fairfax  account  as  trustees  for  the  pro¬ 
ceeds  of  foreclosure  sale  of  said  premises  and  pay  over  the  same 
to  the  plaintiff;  to  have  this  suit  operate  as  a  lis  pendens  to  all  {ar¬ 
sons  that  said  lot  is  the  plaintiff’s,  and  for  general  relief.  All  the 
properties  are  in  the  District  of  Columbia. 

Notwithstanding  the  tediousness  of  the  process,  it  will 

122  save  time  in  the  end  if  careful  attention  is  paid  to  the  plead¬ 
ings,  a  recital  of  which  is  here  given. 

After  the  usual  averments  of  citizenship  and  residence,  the  bill 
alleges  that  on  March  16,  1905,  Harper  owned  the  Winchester,  an 
apartment  house,  and  on  the  same  day  conveyed  it  to  one  Flather 
and  one  McLeran.  in  trust  to  secure  one  Gaskins  for  $15,000,  rep¬ 
resented  by  three  notes  of  $5,000  each,  of  that  date,  bearing  interest 
at  five  per  cent,  and  payable  five  years  from  date,  said  deed  being 
duly  recorded  on  the  following  day;  that  on  said  following  day 
the  premises  were  conveyed  by  Harper  to  one  Evans  by  deed  duly 
recorded  on  the  next  day  thereafter;  that  on  said  17th  day  of  March 
Evans  conveyed  the  premises,  in  trust,  to  Lampton  and  Fairfax  to 
secure  Harper  for  $5,000  represented  by  three  notes,  each  of  that 
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date,  bearing  interest  at  five  per  cent  and  payable  as  follows:  $1,500 
two  years  from  date,  $1,500  three  years  from  date  and  $2,000  five 
years  from  date,  said  deed  being  duly  recorded;  that  on  the  same 
day  Evans  conveyed  the  premises  to  the  plaintiff,  by  deed  recorded 
the  next  day. 

The  bill  further  alleges  that  oh  October  1,  1904,  the  plaintiff 
owned  the  St.  George,  an  apartment  house,  and  continued  to  own 
it  until  January,  1908;  also  The  Margaret,  an  apartment  house, 
until  November,  1907 ;  also  the  premises  known  as  1620  Eighteenth 
street  until  March  16,  1905. 

It  further  alleges  that  from  December  10,  1904,  until  sometime 
in  1906,  she  owned  a  certain  promissory  note  for  $3,500,  dated  the 
same  day,  bearing  interest  at  five  per  cent,  payable  one  year  from 
date,  and  made  by  one  Kehoe;  that  the  note  was  not  paid 

123  when  it  fell  due  and  remained  in  her  possession  until  some¬ 
time  in  1906,  when  she  endorsed  it  and  put  it  in  the  hands 

of  Early  and  Lampton  for  collection. 

It  alleges  that  on  or  about  October  31,  1904,  the  plaintiff  em¬ 
ployed  Early  and  Lampton,  as  a  firm,  to  act  as  her  agents  in  the 
collection  of  rents  on  the  8t.  George,  The  Margaret,  and  1620  Eigh¬ 
teenth  street,  and  that  Early  and  Lampton,  on  several  occasions 
prior  to  February  7,  1905,  had  represented  to  her  that  it  would  be 
to  her  best  interest  to  place  all  of  her  said  properties  in  their  hands 
for  management;  that  on  February  7,  1905,  she.  believing  that  said 
representations  were  made  in  good  faith  and  for  her  welfare,  signed 
a  contract  which  was  prepared  by  Early  and  Lampton,  whereby  she 
assigned  to  them  the  rents  as  they  might  accrue  on  said  property. 

It  further  alleges  that  said  contract  authorized  Early  and  Lamp- 
ton  to  take  complete  charge  of  said  property,  collect  all  revenues 
therefrom,  pay  bills  for  expenses,  repairs,  taxes,  insurance,  special 
assessments,  and  interest  on  incumbrances,  and  to  retain  for  their 
compensation  a  commission  of  five  per  cent  on  the  gross  receipts, 
and  lastly  (after  a  sum  had  accrued  sufficient  to  pay  a  note  of  hers 
for  $750  held  by  Early  and  Lampton)  to  pay  said  note  and  pay  the 
surplus  to  her;  and  that  on  or  about  March  17,  1905,  she  authorized 
them  to  act  as  her  agents  to  collect  the  rents  as  they  might  accrue 
on  the  Winchester  under  a  similar  arrangement  as  to  outgoes  and 
commissions. 

It  further  alleges  that  from  February  7,  1905,  to  August, 

124  1907,  Early  and  Lampton  continued  to  act  as  her  agents 
and  had  complete  charge  of  her  business  affairs,  represent¬ 
ing  to  her  that  they  were  so  managing  the  same  that  her  financial 
condition  was  greatly  improved:  and  that  sometime  in  August, 
1907,  while  they  were  still  acting  as  her  agents  and  while  she 
was  absent  in  Europe,  they  mailed  to  her  eight  promissory  notes, 
payable  to  Lampton  as  agent  for  Anne  L.  Lampton,  with  the  prin¬ 
cipal  sum  left  blank,  and  sent  with  the  notes  a  request  that  she 
sign  and  return  them  to  Early  and  Lampton  for  discount  as  her 
business  might  require;  that  she,  having  implicit  faith  in  their 
honesty,  signed  and  returned  the  notes  as  requested. 

It  further  alleges  that  on  October  1,  1907,  Early  and  Lampton, 
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while  still  acting  as  her  agents,  had  filled  up  and  discounted  some 
of  said  notes,  and  on  that  day  still  had  in  their  hands  others  of 
the  notes  still  in  blank ;  that  she  was  not  informed  and  could  not 
state  what,  sum  of  money  belonging  to  her  was  on  that  dav  in 
t  eir  hann>  as  proceeds  of  the  notes  which  had  been  discounted, 
because  they  had  not  advised  her  what  they  had  done  with  anv  of 
said  notes  nor  how  many  of  them  they  were  on  that  day  still  hold- 
in,  and  that  on  that  day  Early  and  Lampton  had  in  their  hands 
the  proceeds  of  said  Kehoe  note,  which  they  had  collected,  and  also 
a  large  balance  of  rents. 

It  further  alleges  that  it  ap|>eared  on  the  records  of  the  recorder 
of  deeds  that  on  October  1,  1907,  Lampton  and  Fairfax  as  trustees 
so!d  the  Winchester,  subject  to  said  $15,000  deed  of  trust  in  favor 
of  Gaskins,  for  the  sum  of  $8,500,  the  record  reciting  that  the  sale 
was  made  because  of  default  in  the  payment  of  the  plaintiff’s 
125  note  for  $1,500,  dated  March  18,  1905,  due  March  18.  1907. 

payable  to  Harper,  and  said  record  further  showing  that  by 
deed  dated  October  8.  1907.  Lampton  and  Fairfax,  trustees,  con¬ 
veyed  the  Winchester  to  Harper,  and  that  Harper  by  deed  dated 
January  1,  1908,  conveyed  it  to  Dvar.  and  that  Dvar.  hv  deed  of  the 
same  date,  conveyed  it  to  Early. 

Tt  further  alleges  that  she  had  not  been  informed  bv  Early  and 
Lampton  that  her  said  note  due  March  17,  1907,  had  not  been  paid 
by  them,  and  that  she  did  not  know  that  the  Winchester  had  been 
sold  until  sometime  in  December,  1908,  but  that  knowing  that  she 
had  ample  funds  in  Early  and  Lampton ’s  hands,  she  believed  the 
note  had  been  paid  by  them  when  due  and  charged  to  her  account  : 
and  that  if  she  had  known  that  it  had  not  been  paid  and  that  the 
M  inchester  was  to  be  sold  she  would  have  paid  it  and  avoided  the 
sacrifice  of  her  property. 

Tt  further  alleges  that  sometime  in  December.  1908  (error  for 
190< ).  hearing  that  the  W  inchester  had  been  sold  she  at  once  asked 
Early  and  Lampton  whether  it  was  true,  and  Lampton  told  her  it 
was  not  true;  that  on  several  occasions  between  December  15,  1907, 
and  January,  1908,  she  inquired  of  Early  and  Lampton  about  the 
sale,  and  each  time  was  assured  that  the  Winchester  had  not  l>een 
sold,  but  still  belonged  to  her. 

Tt  further  alleges  the  plaintiff’s  belief  that  Early  and  Lampton 
had  failed  to  pay  said  note  with  the  intention  that  the  pro]>erty 
might  be  sold  for  the  default,  and  to  keep  her  in  ignorance  of  the 
sale  so  that  they  might  buy  it  at  less  than  its  value;  and  her  belief 
that  when  it  w’as  bought  as  aforesaid  by  Harper,  he.  Harper, 
128  was  acting  as  their  agent  and  buying  it  for  them,  and  her 
belief  that  when  Harper  conveyed  it  to  Dvar  and  Dvar  to  Early, 
Harper  and  Dvar  were  both  acting  as  agents  of  Early  and  Lampton, 
and  under  instructions  from  them :  and  her  belief  that  said  sale  and 
deeds  of  the  Winchester  were  all  collusive  and  fraudulent. 

It  further  alleges  that  Lampton  and  Fairfax  have  not  paid  nor 
accounted  for  any  part  of  the  $8,500  which  the  record  recited  had 
been  received  by  them  as  trustees  on  the  sale  of  the  Winchester. 

It  further  alleges  that  sometime  in  January.  1908,  the  plaintiff 
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revoked  the  authority  of  Early  and  Lampton,  and  then  and  fre¬ 
quently  since  has  demanded  a  statement  of  their  account,  but  that 
they  have  not  rendered  it;  that  from  February  7th,  1905,  to  Octo¬ 
ber  1,  1907,  they  at  various  times  paid  her  monies  and  rendered  her 
statements  purporting  to  account  for  monies  received  and  disbursed 
by  them,  but  incomplete,  disconnected  and  incorrect  ;  that  she  can¬ 
not  without  aid  of  the  court  learn  what  was  due  her  from  them  on 
October  1,  1907,  when  the  Winchester  was  sold. 

Wherefore  process  was  prayed  against  Early,  Lanipton,  Fairfax, 
Harper  and  Dyar  to  answer  the  bill,  for  a  disclosure  from  Early  and 
Lanipton,  for  a  cancellation  of  the  sale  and  subsequent  conveyances 
of  the  Winchester,  and  for  the  other  forms  of  relief  mentioned  at 
the  beginning  of  this  opinion.  Answer  under  oath  was  waived.  The 
bill  was  signed  by  the  plaintiff,  duly  verified  by  her  oath,  and  filed 
on  the  26th  day  of  March,  1908. 

Early’s  answer  was  filed  June  3,  1908.  It  admitted  that  Evans 
conveyed  the  Winchester  to  the  plaintiff  subject  to  the  two 

127  trusts  as  alleged,  and  that  she  was  the  owner  of  the  St.  George 
and  of  1620  Eighteenth  street,  as  alleged ;  and  added  that  all 

of  said  premises  were  heavily  incumbered. 

It  admitted  that  she  was  the  owner  of  the  Kehoe  note,  but  denied 
that  she  ever  put  it  in  the  hands  of  Early  and  Lampton  for  colleo 
tion.  It  declared  that  while  without  personal  knowledge  in  that  re¬ 
gard,  Early  was  informed  and  believed  upon  inquiry  made  since 
the  suit  was  brought,  that  the  note  was  paid  to  the  plaintiff  by 
Kehoe  by  check  to  her  order.  It  averred  that  the  note  was  acquired 
by  her  through  an  exchange  of  properties  between  herself  and 
Kehoe,  negotiated  on  her  part  by  Early  and  Lampton,  and  was 
then  delivered  to  her,  since  which  Early  had  never  seen  it  and  had 
never  heard  of  it  until  this  bill  was  filed. 

It  admitted  that  Early  and  Lampton  were  partners  in  the  real 
estate  business  in  October,  1904,  and  until  about  January,  1908. 
It  declared  that  Early  had  no  knowledge  of  any  representations  by 
himself  and  Lampton  to  her  that  it  would  be  to  her  best  interest  to 
place  all  her  property  in  their  hands,  and  that  to  the  best  of  his  in¬ 
formation  and  belief  they  were  not  made.  It  averred  that  the  plain¬ 
tiff,  being  in  urgent  need  of  money,  desired  on  or  about  February 
7,  1905,  that  the  firm  would  advance  to  her  $750,  and  that,  her 
property  being  already  heavily  encumbered  so  that  she  could  not 
give  other  security,  the  firm  agreed  to  make  the  advance  upon  con¬ 
dition  that  the  rents  should  come  into  their  hands  and  after  satis¬ 
fying  prior  charges  $187.50  should  be  applied  every  ninety  days 
to  the  repayment  of  said  advance ;  all  of  which,  it  is  averred,  is 
shown  by  an  agreement  between  them  executed  and  acknowl- 

128  edged  by  her,  dated  February  7,  1905,  a  copy  of  which, 
Exhibit  A,  is  annexed  to  the  answer;  that  the  agreement 

was  not  prepared  by  the  firm  or  either  member,  but,  according  to 
Early’s  best  recollection,  by  Tucker  and  Kenyon,  members  of  this 
bar;  and  although  the  bill  has  summarized  the  agreement  with  sub¬ 
stantial  accuracy,  the  writing  itself  is  referred  to  for  exactness. 

(Exhibit  A  appears  to  be  the  original,  and  contains  a  provision 
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that  the  power  of  attorney  shall  be  a  power  coupled  with  an  interest 
and  be  irrevocable  until  all  the  incumbrances  on  the  properties 
are  due.) 

The  answer  admits  that  the  linn  continued  to  be  the  plaintiff's 
agents  until  about  August,  1907,  when,  it  is  averred,  she  appointed 
another  agent,  and  that  to  him  the  tirm  turned  over  the  properties; 
that  Early  has  no  recollection  of  any  representations  by  himself  or 
his  partner  to  the  plaintiff  that  they  were  so  managing  her  business 
that  her  linancial  condition  was  greatly  improved,  and  calls  for  strict 
prool  thereot,  although  in  fact,  it  avers,  they  were,  to  the  fullest  ex¬ 
tent  the  revenues  would  permit,  discharging  interest  and  taxes  and 
sundi)  debts  oi  the  plaintiff  that  were  being  pressed,  besides  paying 
to  the  plaintiff  's  father  considerable  sums  by  her  direction.  It  de¬ 
nies  that  the  lirm  ever  mailed  to  her  any  promissory  notes  payable 
to  hampton  agent  ol  Anne  L.  Lampton,  or  requested  her  to  sign 
and  return  any  such  notes  to  the  lirm  for  discount,  declaring  that 
Early  never  heard  of  any  such  transaction  before  this  bill.  It  de¬ 
clares  that  upon  inquiry  made  since  the  tiling  of  the  bill  he  is  in- 
loimed  and  a\ers  that  the  plaintiff  had  certain  personal  transac¬ 
tions  with  Lampton,  involving  still  lurther  advancements, 
12 J  and  that  in  connection  therewith  hampton  lorwarded  certain 
notes  for  execution  by  her,  but  that  neither  Early  nor  the 
lirm  had  any  connection  therewitn,  nor  any  Knowledge  thereof;  nor 
did  Early  or  the  firm  ever  till  up,  discount  or  have  in  possession’  said 
notes,  or  ever  receive  any  intimation  from  the  plaintiff  of  their  ex¬ 
istence,  or  any  demand  for  an  accounting  with  respect  thereto  be¬ 
fore  the  tiling  of  this  bill.  It  denies  that  the  lirm  had  the  proceeds 
of  the  Kehoe  note  or  collected  it,  or  had  a  large  balance  of  rents 
belonging  to  the  plaintiff  on  October  1,  1907,  and  says  that  on  that 
date  she  had  a  balance  with  them  of  only  $141.21. 

It  admits  the  sale  of  the  Winchester  under  the  second  trust,  one 
of  the  notes  being  then,  it  is  averred,  six  months  overdue ;  but  denies 
that  the  sale  took  place  without  information  to  the  plaintiff  that 
said  note  had  not  been  paid,  and  avers  that  on  June  6th,  1907, 
Early  personally  addressed  a  communication  to  her,  in  one*  of  the 
business  envelopes  of  the  firm,  bearing  the  usual  return  direction 
which  letter  never  came  back  to  him,  and  which  he  has  everv  reason 
to  believe  was  received  by  her,  in  which  he  informed  her  that  the 
interest  on  the  Winchester  was  overdue  and  that  the  matter  should 
receive  her  immediate  attention;  that  again,  on  June  14,  1907,  the 
firm  addressed  a  communication  to  her,  to  her  then  address,  enclosed 
in  one  of  the  firm’s  return  envelopes,  which  never  came  back  and 
which  he  has  every  reason  to  believe  was  duly  received  by  her  in¬ 
closing  the  original  of  a  letter  received  by  the  firm  from  Fairfax 
one  of  the  trustees  under  said  second  trust,  said  enclosed  letter 
beanng  date  June  11,  1907,  and  stating  that  unless  the  over- 
1J0  due  note  of  $lo00  was  paid  within  ten  days  he  would  be 
compelled  to  advertise  the  propertv,  the  firm  of  Early  and 
Lampton  furthing  adding:  “We  suggest  your  immediate  attention 
to  the  matter  as  Mr.  Harper  might  order  a  sale  at  once;"  that  al¬ 
though  neither  of  these  communications  was  replied  to  by’the  plain- 
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tiff,  the  sale  was  deferred,  largely  through  the  action  of  Lampton, 
who  was  one  of  the  trustees,  until  October  1st,  when,  the  plaintiff 
still  paying  no  attention  to  the  matter,  and  there  being  no  funds 
in  the  hands  of  Early  and  Lampton  with  which  to  meet  the  note, 
the  property  was  sold  pursuant  to  the  deed;  that  so  far  from  the 
plaintiff’s  believing  that  said  note  had  been  paid,  Early  and  Lamp- 
ton’s  letter  of  June  6  had  advised  her  that  there  was  then  “Quite 
a  number  of  unpaid  debts  on  your  various  properties  for  taxes, 
which  should  have  been  paid  last  month,  and  for  which  we  have 
no  money  in  hand,”  and  further  that  the  firm  had  had  “to  pay  out 
all  the  money  that  has  come  into  our  hands  for  repairs  and  general 
expenses  for  running  the  various  apartment  houses,  such  as  coal, 
janitor  service,  &c.;”  that  Early  had  nothing  to.  do  with  the  sale 
except  to  notify  the  plaintiff  as  per  said  letters;  that  the  plaintiff 
had  returned  from  Europe  to  W  ashington  long  before  the  sale,  and, 
as  Early  is  informed  and  believes,  was  expressly  notified  thereof 
and  of  the  time  and  place  when  it  would  be  made.  It  denies  that 
he  or  any  one  with  his  knowledge  ever  informed  the  plaintiff  that 
the  property  had  not  been  sold. 

It  denies  as  “without  the  slightest  shadow  of  justification  or  ex¬ 
cuse,”  the  allegation  that  Early  and  Lampton  failed  to  pay  the 
note  with  the  intention  that  the  property  should  be  sold  and 

131  to  keep  the  plaintiff  in  ignorance  of  the  sale  in  order  that 
they,  or  either  of  them,  might  become  the  purchasers,  at 

less  than  value,  or  otherwise,  or  that  Harper  was  acting  as  their 
agent,  or  that  Dyar  or  Early  had  any  interest  in  or  concern  with 
the  foreclosure  sale.  It  calls  attention  to  the  fact  that  according  to 
the  bill  itself  Harper  was  the  owner  of  the  Winchester  before  the 
plaintiff  acquired  it,  and  that  the  conveyance  to  her  was  subject 
to  an  incumbrance  in  his  favor,  and  avers,  on  information,  that 
Harper  bought  for  his  own  protection,  the  sale  having  realized  less 
than  his  claim,  and  that  not  caring  to  remain  the  owner  he  there¬ 
after,  through  various  agencies,  made  due  effort  to  sell.  It  avers 
that  Early  called  the  property  to  th§  attention  of  Dyar,  and  as  an 
inducement  to  him  to  become  the  purchaser,  offered  to  take  a  one- 
half  interest  ;  that  this  transaction  took  place  a  considerable  time 
after  the  foreclosure  sale,  and  was  wholly  unthought  of  at  that 
time;  that  the  property  was  accordingly  purchased  from  Harper 
by  Dyar  and  Dyar  afterwards,  in  pursuance  of  said  arrangement, 
conveyed  a  one-half  interest  therein  to  Early. 

As  to  whether  Fairfax  and  Lampton  have  accounted  as  trustees 
he  has  no  knowledge.  He  denies  that  the  plaintiff  made  frequent 
and  continuous  demands  for  a  statement  of  the  firm’s  account,  and 
avers  that  shortly  before  the  transfer  of  her  property  by  them  to 
her  new  agent,  her  counsel  requested  a  statement,  was  shown  not 
only  the  statements  and  vouchers,  but  the  original  books,  and  made 
an  extended  and  as  Early  supposed  a  satisfactory  examination  of 
the  account,  after  which  no  request  for  any  further  account- 

132  ing,  nor  any  intimation  of  dissatisfaction  with  the  accounts 
as  rendered  was  made  to  Early  and  Lampton,  except  through 

10 — 2783a 
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the  filing  of  this  bill  ;  that,  as  Early  is  informed  and  believes, 
Lampton  went  carefully  and  in  detail  through  the  statements  of 
account  with  the  plaintiff  and  her  mother,  and  the  plaintiff  ex¬ 
pressed  her  satisfaction  therewith.  The  answer  was  sworn  to  in 
due  form. 

Lampton  filed  his  answer  June  4,  1908,  adopting  the  answer  of 
Early  as  his  own.  In  respect  to  the  blank  notes,  it  states  that  before 
the  plaintiff  went  to  Europe  the  household  effects  of  her  father 
and  mother  had  been  sold  on  execution  and  Lampton,  at  the  plain¬ 
tiffs  request,  obtained  money  at  bank  and  bought  the  goods  back, 
and  these  notes  were  sent  to  facilitate  curtails  of  the  notes  in  bank; 
that  the  firm  was  in  no  way  concerned  in  this  transaction;  that  there 
is  still  due  $425  represented  by  three  of  said  notes,  the  other  five 
being  in  Lampton 's  possession  unused.  With  respect  to  the  fore¬ 
closure  sale,  it  adds  that  express  notice  was  given  the  plaintiff  that 
the  trustees  were  required  to  proceed  because  of  default,  a  copy  of 
which  notice,  Exhibit  A,  is  made  part  of  the  answer.  (Exhibit  A 
is  a  letter  signed  Charles  W.  Fairfax,  trustee,  addressed  to  Early 
and  Lampton,  dated  June  11,  1907,  notifying  the  firm  as  agents 
of  the  plaintiff  that  unless  the  overdue  note  of  $1500  is  paid  within 
ten  days,  he,  Fairfax,  will  be  compelled  to  advertise  the  Winchester 
for  default.  It  refers  to  the  fact  that  the  plaintiff  is  in  Europe 
and  her  address  unknown  to  Fairfax  and  refers  to  Lampton ’s  being 
one  of  the  Trustees.)  The  answer  avers  that  neither  Early 
133  nor  Lampton  had  the  slightest  interest  in  the  sale,  other 
than  the  interest  of  Lampton  to  perform  his  duty  as  trustee; 
that  the  sale  lealized  nothing  above  the  incumbrance,  taxes  and 
necessary  charges,  as  the  plaintiff*  well  knew;  that  she  never  made 
any  demand  on  Lampton,  nor,  as  he  believes,  on  Fairfax,  for  any 
detailed  statement  of  the  proceeds:  that  Lampton  never  had  any 
interest  in  the  purchase  by  Harper  or  by  Dyar,  nor  in  the  convey¬ 
ance  to  Early. 

The  answer  admits  that  the  plaintiff  owned  the  Kelioe  note,  but 
avers  that  before  it  fell  due  she  took  it  from  the  bank  where  she  had 
it  for  safe  keeping  and  brought  it  to  Lampton,  who  obtained  for 
it  from  Kelioe  his  check  in  full  payment  drawn  to  order  of  the 
plaintiff  and  endorsed  by  her  to  Lampton  in  order  that  he  might 
with  its  proceeds  pay  various  debts  of  the  plaintiff;  that  he  did  so 
apply  the  proceeds,  and  all  of  the  proceeds,  and  has  always  been, 
and  now  is,  ready  to  make  a  complete  account  thereof.  The  answer 
is  duly  sworn  to. 

An  answer  was  filed  by  Fairfax  June  11,  1908.  It  admits  the  sale 
of  the  Winchester  and  avers  that  it  was  ordered  by  the  holder  of 
the  note;  that  Fairfax  notified  Early  and  Lampton  as  plaintiff’s 
agents  by  said  letter  of  June  11,  having  no  other  means  of  notify¬ 
ing  her;  that  he  was  informed  by  Early  and  Lampton  that  a  copy 
of  the  letter  was  duly  forwarded  to  her;  that  the  property  was  sold 
to  Harper  for  $6,500;  that  there  were  overdue  taxes  for  which  the 
property  had  been  sold;  that  Harper,  having  complied  with  the 
terms  of  sale,  the  property  was  conveyed  to  him;  that  im- 
134  mediately  after  the  sale  Harper  placed  the  property  in  the 
hands  of  Stone  and  Fairfax  and  Early  and  Lampton  for 
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sale  at  a  price  that  would  cover  the  cost  of  the  property  to  him,  and 
ga\e  them  ninety  days  in  which  to  effect  a  sale;  that  a  sale  was  not 
effected  by  Stone  and  Fairfax  but  was  by  Early  and  Lampton,  to 
Dyar,  as  Fairfax  is  informed;  that  Fairfax  has  no  knowledge  of  any 
sale  or  conveyance  by  Dyar  to  Early  except  by  report  in  the  press; 
that  he  has  no  knowledge  of  any  agreement  between  Harper,  Early 
and  Dvar  other  than  as  above  stated,  no  knowledge  as  to  what  Early 
paid  Dyar,  nor  any  knowledge  concerning  the  transaction  between 
them;  that  the  plaintiff  never  inquired  of  him  whether  there  had 
been  a  sale,  and  he  supposed  she  knew  all  about  it;  that  if  there 
was  any  fraudulent  arrangement,  as  alleged,  between  Early  and 
Lampton  and  Harper  (which  he  does  not  believe)  he  had  no  knowl¬ 
edge  of  it,  but  made  the  sale  in  good  faith,  without  any  understand¬ 
ing  that  the  property  was  to  be  conveyed  to  Early ;  that  he  stated 
the  account  of  Lampton  and  Fairfax,  trustees,  with  the  plaintiff, 
and  sent  a  copy  to  Early  and  Lampton  as  her  agents;  that  a  copy 
thereof  is  annexed  and  shows  truly  the  disposition  made  of  the  pro¬ 
ceeds  of  the  sale,  leaving  a  portion  of  the  second  trust  unpaid; 
that  the  plaintiff  herself  has  never  called  on  him  for  a  statement 
or  inquired  of  him  what  disposition  was  made  of  the  purchase  price, 
but  that  shortly  before  this  suit  was  begun  her  counsel  called  and 
asked  leave  to  look  over  the  papers,  and  he  showed  said  counsel 
a  statement  and  gave  him  all  the  information  he  sought,  as  far 
as  he  could,  and  said  counsel  made  no  objection  to  the  statement. 
As  to  the  other  allegations,  the  answer  says,  Fairfax  has  no  knowl¬ 
edge.  To  the  answer  is  annexed  a  copy  of  the  second  deed 
135  of  trust  and  a  newspaper  clipping  of  the  advertisement,  as 
well  as  a  copy  of  the  statement  of  the  trustees’  account.  Ac¬ 
cording  to  said  account  there  were  unpand  taxes  and  penalties  for 
the  years  1900  and  1907,  as  well  as  current  taxes,  interest  on  the 
first  trust  since  September  16,  1907,  and  interest  on  the  second  trust 
since  September  17,  1906.  Interest,  rents,  taxes  and  insurance  were 
adjusted  to  October  1,  1907. 

The  balance  of  the  second  trust  left  unpaid  by  the  proceeds  of 
the  sale  was  $201.63.  No  answers  were  filed  by  Harper  and  Dyar, 
the  subpoenas  issued  to  them  having  been  returned  “not  to  be 
found.” 

On  June  21,  1908,  the  plaintiff  filed  replications  joining  issue 
upon  the  answers  filed. 

Upon  these  pleadings  the  issues  were  as  to  (1)  the  proceeds  of 
the  Kehoe  note,  (2)  the  proceeds  of  the  eight  notes  signed  by  the 
plaintiff  in  blank,  (3)  the  amount  of  rents  remaining  in  the  hands 
of  Early  and  Lampton  upon  an  accounting,  and  (4)  the  foreclosure 
sale  of  the  Winchester,  whether  bona  fide  or  fraudulent  and  collu¬ 
sive  as  alleged. 

Thus  the  case  rested,  without  the  taking  of  any  testimony,  and 
without  any  other  proceedings  requiring  notice  "in  this  opinion, 
until  November  16,  1910,  when  the  plaintiff  filed  a  motion  for  leave 
to  withdraw  her  replications  and  file  an  amended  and  supplemental 
bill.  Leave  having  been  granted,  she  withdrew  her  replications  and 
filed  such  new  bill  on  the  18th  day  of  November,  1910. 
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By  her  new  bill  she  made  parties  defendant  Early,  Lampton, 
Dyar,  Mrs.  Allen  and  Mrs.  Lampton,  all  residents  and  all 
136  sued  in  their  own  right. 

(Par.  3.)  She  averred  that  Early  and  Lampton  were 
partners  in  the  real  estate  business  from  October,  1904,  to  January, 
1908,  and  during  that  whole  time  acted  as  her  fiduciary  representa¬ 
tives  in  their  partnership  capacity;  that  in  said  January  she  lost 
confidence  in  them  because  of  their  failure  to  comply  with  her  re¬ 
peated  requests  for  a  statement  of  of  account,  and  revoked  their 
authority  and  demanded  a  statement;  that  they  have  never  fur¬ 
nished  it;  that  she  has  always  been  and  now  is  totally  unfamiliar 
with  legal  and  business  affairs,  and,  as  they  well  knew,  was  de¬ 
pendent  upon  them  and  relied  implicitly  upon  them,  for  the  man¬ 
agement  of  her  properties;  that  they  assured  her  that  her  interests 
were  being  well  taken  care  of;  but  that  she  nowr  believes  and  charges 
that  they  were  deceiving  and  defrauding  her  throughout  said  period: 
and  that,  without  the  aid  of  the  court,  she  cannot  secure  from  them 
a  full  accounting. 

(Par.  4.)  That  in  October  1904,  they  sold  to  said  Kehoe  one  of 
her  properties,  known  as  “Mintwood,”  particularly  described;  that 
by  deed  of  October  20,  1904,  at  their  direction,  she  deeded  the  same 
to  Kehoe,  subject  to  deeds  of  trust  securing  $32,500;  that  they 
represented  to  her  that  the  consideration  paid  therefor  by  Kehoe 
consisted  of  (1)  an  equity  in  1620  Eighteenth  street,  of  the  value 
of  $12,000,  above  a  trust  of  $12,000,  (2)  an  equitv  in  The  Mar¬ 
garet,  of  the  value  of  $12,000,  above  trusts  aggregating  $12,000. 
(3)  three  promissory  notes  of  Kehoe,  one  for  $2,000  at  six  months, 
one  for  $1500  at  nine  months,  and  one  for  $5000  at  fifteen 
137  months,  each  bearing  interest  at  five  per  cent,  and  secured 
on  “Mintwood/’  (4)  a  cash  payment  bv  Kehoe  of  $2000; 

that  in  fact  said  two  pieces  of  real  estate  were  conveved  to  her. _ 

1620  Eighteenth  street  by  Kehoe  bv  deed  of  October  i9,  1904,  sub¬ 
ject  to  a  trust  of  $12,000  dated  October  1,  1901,  and  The  Margaret 
by  a  deed  from  one  Evans  dated  October  22,  1904,  subject  to  a  first 
trust  of  $10,000  and  a  second  trust  of  $2000,  each  dated  OctoW 
22,  1904,  and  payable  three  years  from  date  with  five  per  cent 
interest,  per  annum,  payable  seini-annually;  and  that  after  said  two 
properties  were  thus  conveyed  to  her  they  were  in  the  charge  of 
Early  and  Lampton  as  Mintwood  had  been  before  the  exchange. 

(Par.  5.)  That  on  December  10,  1904,  Early  and  Lampton  sur¬ 
rendered  to  Kehoe  his  said  three  notes  aggregating  $8,500.  and  ac¬ 
cepted  in  lieu  thereof  $5,059.50  in  cash  (including  accrued  interest) 
and  a  new  note  by  Kehoe  to  her  order  for  $3,500,  dated  on  that 
day,  payable  one  year  from  date  with  interest  payable  semi-annu¬ 
ally  at  five  per  cent  per  annum,  likewise  secured. 

(Par.  6.)  That  on  March  31,  1905,  they  surrendered  to  Kehoe 
said  $3,500  note,  and  wrongfully  accepted  therefor  $3,200  only. 

(Par.  7.)  That  early  in  February,  1905,  they  took  over  the  col¬ 
lection  of  rents  and  assumed  the  general  management  of  three 
other  properties  of  the  plaintiff, —  (1)1863  Mintwood  Place, (2)  1867 
Mintwood  Place,  (3)  the  St.  George;  that  they  then  represented  to 
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oq  h?r  lij  woul(i  be  ber  interest  to  have  them  take  charge 
of  all  her  properties,  collecting  rents,  taikng  care  of  interest 
on  incumbrances,  taxes,  &c.,  as  they  fell  due,  so  that  she 
need  never  worry  about  the  properties  and  that  everything  would 
he  just  booming;  and  that  thereupon,  on  February  7,  1905, 
on  the  faith  of  these  representations,  she  executed  a  paper  which 
they  presented  to  her  and  explained  to  her  as  a  power  of  attorney 
to  enable  them  to  manage  and  make  monev  for  her;  that  said 
paper  was  duly  recorded  and  a  copy  thereof  is  made  a  part  of  the 
bill,  blit  that  the  recital  therein  of  an  indebtedness  of  the  plaintiff 

to  the  firm  of  $/50  is  not  understood  by  her,  and  she  denies  the 
indebtedness. 

,  T,hat  earl>T  i11  March,  1905,  they  represented  to  her 

cou  ^  tra(ie  1867  Mintwood  (which  was  under  a  trust  of 
^7,500  and  renting  for  $65  per  month)  and  1620  Eighteenth  street 
(which  was  under  a  trust  of  $12,000  and  renting  for  $100  per 
month)  for  the  Winchester,  and  explained  to  her  the  advantages 
an  apartment  house,  for  renting  purposes,  over  single  houses 
and  told  her  she  would  lose  the  opportunity  of  her  life  if  she  did 
not  make  the  exchange  and  that  she  would  have  to  do  it  quick  or  it 
could  not  be  done;  that  relying  thereon  she  executed  deeds  of  her 
said  properties  for  the  express  purpose  of  effecting  said  exchange: 
that  her  deed^  of  1867  Mintwood  was  dated  March  8,  1905,  and 
named  said  Evans  as  grantee,  and  was  recorded  April  26,  1905- 
that  her  deed  of  1620  Eighteenth  street  also  dated  March  8,  was 
recorded  March  11,  1905;  that  the  Winchester  was  conveyed  to  her 
by  deed  dated  March  17,  1905,  said  properties  being  conveyed  sub¬ 
ject  to  the  aforesaid  incumbrances; 

<).)  That  therefrom  the  firm  assumed  the  manage- 
189  ment  of  the  Winchester,  and  caused  her  to  execute  Ex¬ 
hibit  B,  attached  to  the  bill,  a  power  of  attorney  like  Exhibit 
A,  except  that  it  applies  particularly  to  the  Winchester;  that  she 
does  not  understand  the  recital  therein  of  an  indebtedness  bv  her 
to  them  of  $750  and  denies  that  it  existed. 

(Par.  10.)  That  she  owned  another  piece  of  real  estate,  1859 
Mintwood,  subject  to  a  trust  of  $7,000,  on  which  she  herself  col- 
lected  the  rents,  yet  the  firm,  in  the  same  fiduciary  capacity  inter- 
ested  themselves  in  and  controlled  its  affairs,  until  finally  they  dis¬ 
posed^  of  it,  that  on  October  9,  1905,  they  got  her  to  execute  a 
second,  trust  thei  eon  to  one  Brown  and  said  Lampton  to  secure  one 
Hendricks  $1,100,  represented  by  twenty-eight  promissory  notes,  of 
(bat  date,  payable  in  tioni  one  to  twenty-eight  months,  respectively7  in 
forty  dollars  each,  except  the  last,  which  was  for  twenty  dollars,  bear¬ 
ing  interest  at  six  per  cent  ;  that  she  knows  nothing  about  why  this 
trust  was  made,  but  made  it  on  the  belief  that  the  firm  were  acting 
in  the  protection  of  her  interests  generally;  that  she  yvas  ignorant 
of  business  and  had  entire  confidence  in  them,  and  executed  from 
time  to  time  whatever  papers  they  presented,  whether  filled  out  or 
in  blank ; 

(Par.  11.)  That  from  the  last  of  May,  1906,  to  the  middle  of 
August,  1907,  she  was  in  Europe;  that  on  May  26,  just  before 
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leaving  this  country,  she  executed  and  delivered  to  them,  at  their 
direction,  four  blank  promissory  notes,  to  be  used  by  them  during 
her  absence  as  her  interests  might  require,  and  that  about  March, 
1907,  while  she  was  still  abroad,  they  sent  her  eight  other 
140  notes,  payable  to  order  of  “James  J.  Lampton,  agent  for 
Anne  L.  Lampton,”  with  the  principal  sums  left  blank,  and 
requested  her  to  sign  and  return  them  for  discount  as  her  interests 
might  require,  and  she  did  so. 

(Par.  12.)  That  in  April,  1907,  while  she  was  still  abroad,  thev 
sent  to  her,  to  execute,  a  deed  of  1859  and  1863  Mintwood,  subject 
to  trusts  aggregating  $14,000,  and  represented  that  they  intended 
to  exchange  those  two  pieces  for  an  apartment  house,  The  Horton, 
and  wanted  the  deed  for  that  purpose;  that  relying  thereon  she  did 
execute  the  deed  and  returned  it  to  them;  that  said  ded  is  dated 
April  23,  190/,  names  one  McDonald  as  grantee,  and  was  recorded 
June  2b,  190/  ;  that  instead  of  the  deed  being  used  for  the  purchase 
of  the  Horton,  the  Horton  was  never  conveyed  to  her,  nor  were  the 
two  pieces  she  parted  with  reconveyed  to  her,  but  by  deed  dated  June 
26,  recorded  June  28,  1907,  the  aforesaid  second  trust  upon  1859 
was  released  to  McDonald,  and  by  deed  dated  June  20,  recorded 
June  28,  1907,  McDonald  conveyed  1859  to  one  Smith  subject  to 
a  trust  of  $7,000,  and  by  deed  dated  July  19,  recorded  August  22, 
1907,  McDonald  conveyed  1863  to  one  Baker;  and  she  avers  that 
the  firm  sold  1859  to  Smith  for  $9,750  and  1863  to  Baker  for 
$9,250,  less,  in  each  instance,  the  trust  indebtedness. 

(Par.  13.)  That  the  firm  neglected  to  make  any  of  the  interest 
payments  falling  due  after  September  17,  1906,  on  the  second 
trust  notes  on  the  W  inchester,  and  neglected  to  pay  the  principal 
of  the  principsil  of  the  $1500  note  secured  by  said  second  trust 
falling  due  March  17,  1907,  and  because  of  such  default  the 
trustees  sold  the  Winchester  and  conveyed  it  to  Harper, 
141  and  Harper  to  Dyar,  and  Dyar  and  wife  conveved  one 
undivided  half  to  Early;  that  by  deed  dated  August  15, 
recorded  September  11,  1908,  Early  and  wife  reconveyed  said  half 
to  Dyar;  that  by  deed  dated  and  recorded  November  13,  1908, 
Dyar  conveyed  to  Wellesca  P.  Allen,  that  by  deed  of  trust  to  Flather 
and  Early,  dated  and  recorded  April  7,  1910,  Allen  conveyed  the 
W  inchester  to  secure  five  notes  to  order  of  one  Jones,  aggre^atin0- 
$12,000,  one  for  $2,000  and  the  other  four  for  $2,500  each,  all 
payable  in  three  years  with  interest,  payable  semi-annually,  at  five 
per  cent  per  annum;  and  by  deed  of  April  9,  1910,  said  first  trust 
of  $15,000  was  duly  released. 

(Par.  14.)  That  on  November  27,  1907,  The  Margaret  was  sold 
at  public  auction,  by  the  trustees  under  the  first  trust  of  $10,000  and 
purchased  by  Norment,  the  holder  of  the  trust  for  $11,000;  that 
the  firm  represented  to  her  that  it  was  not  to  her  interest  to  carry  the 
Margaret  longer,  but  should  allow  it  to  be  sold  under  the  trust;*  that 
the  net  proceeds  amounted  to  only  $81.46,  which  amount  was  paid 
to  her  by  Norment  February  26,  1908. 

(Par.  15.)  That  when  she  revoked  the  firm’s  authority  in  Jan¬ 
uary,  1908,  the  only  piece  of  real  estate  remaining  to  her  w’as  the 
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St.  George;  that  since  then  she  has  been  informed  and  now  avers 
that  they  were  systematically  defrauding  her  during  practically  the 
entire  period  of  their  agency,  but  that  her  attorneys  have  found 
the  task  of  uncovering  their  complicated  and  hidden  frauds  to  be 
so  difficult  that  only  within  the  present  calendar  year  have  the}7 
succeeded  in  getting  a  definite  idea  of  the  extensive  character  of 
the  frauds,  although  expending  an  immense  amount  of  time 
142  upon  the  ease;  that  she  cannot  even  now  say  that  the  alle¬ 
gations  of  fraud  made  in  the  bill  are  exhaustive,  but  is  ad¬ 
vised  that  as  the  bill  is  brought  to  secure  a  complete  settlement  of 
the  fiduciary  relationship,  the  court  will  grant  such  relief  as  the 
proof  may  require. 

(Par.  16.)  That  the  firm  falsely  represented  to  her  that  the 
Margaret  constituted  a  part  of  the  consideration  given  by  Kehoe  for 
u  Mint  wood ;”  whereas  Kehoe  did  not  give  the  Margaret  as  any 
part  of  the  consideration,  as  they  well  knew ;  that  the  Margaret  was 
the  property  of  Norment;  that  Norment  by  deed  of  October  19, 
1904,  conveyed  it  to  Evans;  that  Evans  placed  on  it  a  first  trust  of 
$10,000  October  22,  1904,  and,  on  the  same  day,  a  second  trust  of 
$2,000;  that  Evans,  on  the  same  day,  conveyed  it  to  the  plaintiff 
subject  to  said  trusts;  that  the  bringing  of  the  Margaret  into  the 
transaction  was  wholly  unwarranted  and  fraudulent  on  the  part  of 
the  firm ,  that  it  did  not  have  an  equity  of  $12,000,  as  they  repre¬ 
sented,  and  they  knew  it,  and  also  knew  that  it  was  not  worth  even 
the  trusts  which  they  had  had  placed  on  it;  that  Evans  was  only 
a  man  of  straw  whom  they  used  in  their  transactions;  that  they  were 
really  the  agents  of  Norment  and  concealed  that  fact  from  her, 
thereby  deceiving  her  and  occupying  a  double  position  not  per- 
nutted  by  the  law;  that  they  reported  to  Norment  at  the  time  of  this 
transaction  that  they  had  sold  the  Margaret  for  him  for  $15,200, 
and  made  settlement  with  him  upon  that  basis,  while  representing 
to  her  that  it  was  worth  $24,000  and  was  being  procured  from  Kehoe; 
that  by  reason  of  this  fraud  she  has  been  damaged  to  a  large  amount, 

she  Pra^s  may  ^  ascertained  and  awarded  to  her’ 
146  and  that  Early  and  Lampton  may  be  required  to  disclose  the 
inner  character  of  the  transaction  and  the  extent  of  her  loss- 
she  avers  that  on  December  12,  1904,  they  had  paid  off  the  $2,000 
second  trust  on  the  Margaret,  with  accrued  interest,  nearly  three 
years  before  it  was  due,  using  of  her  monies  $2,014.03,  thus  entail- 
ing  that  additional  loss  upon  her ;  that  such  prepayment  was  not 
made  in  good  faith. 

( P&r*  1  / . )  That  out  of  the  proceeds  of  said  Kehoe  sale  they  paid 
to  her,  on  October  24,  1904,  $2,000,  which  she  deposited  in  bank 
and  on  February  7,  1905,  out  of  the  same  proceeds  they  paid  the 
further  sum  of  $2,500  in  reduction  of  the  $15,000  trust  on  the  St 
George  as  appears  by  the  new  deed  of  trust  for  $12,500  of  January 
■\i  LI  a,  that  *°r  these  sums  they  should  receive  credit,  but  not  for 
said  $2,014.03;  that  they  should  be  charged  with  $5,000  cash  re- 

Ce’riiJL‘hem  ,fr,on?  Kehoe  on  October  24,  1904,  and  not  merely 
|2-000  as  falsely  represented  by  them  to  her  at  the  time;  also 
with  $5,059.50  received  by  them  from  Kehoe  December  10  1904 
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together  with  such  amount  as  they  shall  be  found  to  have 
defrauded  her  of  in  said  transaction,  and  further  with  the  principal 
and  interest  of  the  $3,500  Kehoe  note,  for  which  they  accepted 
$3,200  as  aforesaid;  that  only  recently  has  she  learned  of  their 
acceptance  of  $3,200  for  the  full  amount;  that  in  October,  1906, 
they  paid  to  one  Mrs.  Malcom  for  the  plaintiff,  about  $70  which 
they  represented  was  interest  on  said  note,  and  as  late  as  November, 
1907,  still  deceiving  the  plaintiff  in  respect  to  said  note,  they  paid 
her  between  ten  dollars  and  twenty  dollars  on  account,  represent¬ 
ing  it  to  be  interest  thereon; 

(Far.  18.)  lhat  they  should  be  charged  with  the  amount 
of  said  $1,100  secondjrust  which  they  had  her  put  on  1859 
Mint  wood,  also  with  said  $9,750,  the  price  lor  which  those  premises 
were  afterwards  sold,  and  with  the  $9,250  for  which  1863  Mintwood 
was  sold;  also  with  the  full  value  of  1867  Mintwood,  which  they 
caused  to  be  deeded  to  Evans  as  aforesaid,  and  with  the  full  value  of 
1620  Eighteenth  street  which  they  caused  to  be  deeded  to  Lvnn  as 
aforesaid. 

(Far.  19.)  That  the  conveyance  to  her  of  the  Winchester  and 
the  procuring  from  her  of  the  deeds  of  1867  Mintwood  and  1620 
Eighteenth  street,  were  parts  of  a  fraudulent  scheme  to  defraud  her 
out  of  these  two  properties  so  deeded  by  her;  that,  as  they  well 
knew,  the  W  inchester  with  its  $20,000  of  incumbrances,  placed 
upon  it  immediately  before  its  transfer  to  her,  had  no  equity  to  jus¬ 
tify  any  reasonable  and  well  informed  person  in  making"  such  a 
trade,  and  that  in  fact  no  such  trade  was  made  as  they  represented 
to  her;  and  as  to  the  full  particulars  thereof  she  demands  discovery. 

(Far.  20.)  That  they  had  ample  funds  in  hand  belonging  to  her 
to  prevent  the  trustees’  sale  of  the  Winchester;  that  they  purposely 
defaulted  and  caused  the  sale  to  be  made;  that  the  Winchester  was 
worth  far  more  than  the  price  for  which  it  was  sold  at  the  trus¬ 
tees'  sale,  and  that  they  had  it  sold  to  get  it  away  from  her,  at  less 
than  its  value;  that  it  was  bought  in  by  Harper  with  the  distinct 
understanding  that  Harper's  name  only  was  being  used  by  and  on 
behalf  of  Early  (although  it  is  not  charged  that  Fairfax  knew  it 
or  that  Harper  knew  of  the  fraud,  lie  having  no  interest  ex- 
145  cept  to  get  his  debt  paid  and  leaving  everything  to  Early  who 
was  his  agent,  as  well  as  the  plaintiff's;)  that  the  various  con¬ 
veyances  in  which  Dyar  was  named  as  a  party  were  made  by  him  as 
agent  of  Early,  and  that  Dyar  is  not  a  purchaser  either  for  value  or  in 
good  faith;  that  said  Allen  gave  no  value  for  the  conveyance  to  her; 
but  received  the  title  upon  a  secret  trust  for  Dyar,  who,  in  turn,  held 
upon  a  secret  trust  for  Early,  and  that  the  $3,000  paid  upon  the 
trust,  as  before  related,  was  derived  from  the  rents  and  profits  of 
the  Winchester  and  belonged  to  the  plaintiff;  that  the  firm  not 
only  defaulted,  as  aforesaid,  but  failed  to  advise  her  of  the  coming 
sale  so  that  she  might  protect  herself,  as  she  would  have  done; 
that  it  was  not  until  sometime  in  December,  1907,  that  she  heard^ 
and  then  from  an  outside  source,  that  the  Winchester  had  been 
sold;  that  she  then  inquired  at  Early  and  Eampton's  office  and 
was  told  by  Lampton  that  it  had  not  been  sold;  and  that  it  was 
not  until  sometime  in  January,  1908,  that  she  was  told  by  either 
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S“!y.  <!r,  Lampton  that  the  sale  had  been  made,  and  that  she  was 
then  told  by  Early  that  it  was  true. 

the,  fir™  grossly  neglected  her  interests  from 
the  first,  that  during  the  three  years  and  more  that  the  Margaret 
was  in  their  charge  no  taxes  thereon  were  paid,  although  they  used 
her  money  to  pay  oft  the  second  trust  nearly  three  years  before  it 
was  due;  that  during  the  two  and  a  half  years  that  the  Winchester 

r  e‘r  CohAar«e“°  ^‘hereon  were  paid  except  for  the  year 
ending  June  30,  190o  which  she  supposes  were  paid  by  some  one 

i  a.  else  when  the  \\  inehester  was  deeded  to  her  in  March,  1905, 

b  V“rmS  thf  more  than  two  years  that  they  had  charge  of 
1803  Mintwood  no  taxes  thereon  were  paid,  and  that  during 
the  whole  time  they  had  charge  of  the  St.  George  no  taxes  were  paid 
thereon  except  for  the  year  ending  June  30,  1905,  which  she  is  in- 
formed,  but  does  not  admit,  were  paid  by  Early  on  August  3,  1907 : 
that  although  she  has  received  from  them  monies  from  time  to  time 
and  several  disconnected  accounts,  they  have  never  furnished  her 
wdh  a  proper  statement,  although  requested  as  heretofore  alleged ; 
that  they  have  failed  to  keep  books  from  which  the  true  state  of  the 
accounts  can  be  ascertained,  but  have  converted  her  money  to  their 
own  use  without  making  any  entry  of  its  receipt  or  disbursement; 
that,  as  she  is  advised,  it  is  for  them  to  furnish  other  data  from 
which  an  accurate  statement  can  be  made,  in  default  of  which  she  is 
entitled  to  the  fair  rental  value  of  the  properties  while  in  their 
charge,  and  the  fair  value  of  the  properties  that  have  been  lost  to 
her  through  their  fraud  or  neglect,  and  to  the  amount  received  bv 
them  from  checks  and  notes  procured  by  them  from  her,  as  to 
which  she  prays  discovery,  and  to  compound  interest  on  all  sums 
fraudulently  withheld. 

(Par.  22.)  She  then  avers  that  a  large  part  of  the  money  and 
property  of  which  she  has  been  thus  wrongfully  deprived  by  them 
lias  gone  into  certain  pieces  of  real  estate  of  which  a  list  is  given 
some  standing  m  the  name  of  Early  and  some  in  the  name  of  Anne 

L.  Lampton,  wife  of  the  defendant  Lampton,  and  charges  that  she 
has  an  equitable  lien  thereon. 

^  \n  ,kjle  then  demands,  by  way  of  discovery. 

147  that  Early  and  Lampton  answer  eight  specific  interrogatories 
winch,  somewhat  condensed,  are  as  follows: 

1.  Did  you,  or  either  of  you,  make  sale  of  tiie  Margaret  for 

biorment  in  October,  1904?  If  so  to  whom?  For  wliat  considera¬ 
tion,  and  how  made  up?  How  much,  by  cash  or  check,  did  you  pay 
iNorment  as  part  of  said  consideration,  and  from  whom  did  vou  pet 
such  cash?  J  & 

2.  W  hat  consideration  did  you  receive  from  Lynn  for  1620 
Eighteenth  street?  Explain. 

3.  \\  hat  consideration  did  you  receive  for  the  transfer  of  1867 
Mintwood  Place,  and  from  whom?  Explain. 

4.  What  was  the  value  of  the  Winchester  in  March  1905? 

5.  Who  put  up  the  money  for  the  said  release  of ’the  trust  upon 
1867  Mintwood  Place?  Explain. 

6.  Why  was  the  deed  of  1867  Mintwood  made  to  Evans?  Whv 
was  that  deed,  dated  March  8th,  not  recorded  until  April  26th? 

11— 2783a 
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7#  h \  did  you  advise  the  plaintiff  to  let  the  Margaret  go  under 
the  first  trust,  after  you  had  paid  $2,000  of  her  money  on  the  second 
trust? 

8.  What  was  the  value  of  1620  Eighteenth  street  in  October,  1904? 
Also  in  March,  1905? 

(Par.  24.)  She  prays  that  all  the  defendants  be  summoned  and 
required  to  answer,  but  waives  answer  under  oath  either  to  the  bill 
or  to  the  interrogatories;  that  Early  and  Lampton  be  required  to 
account  fully;  that  Early,  Dyar  and  Allen  be  decreed  to  hold  The 
Winchester  in  trust  for  and  to  reconvey  it  to  her,  and  pay  her 
damages  for  loss  of  rent  thereon;  that  Early  and  Lampton 

148  be  denied  compensation,  but  charged  with  the  full  cost,  in¬ 
cluding  counsel  fees,  of  removing  the  effects  of  their  admin¬ 
istration,  with  compound  interest  upon  each  item  allowed ;  that  she 
be  decreed  to  have  an  equitable  lien  upon  all  said  real  estate  into 
which  her  funds  are  alleged  to  have  gone,  and  that  said  lien  may 
be  enforced;  and  for  general  relief.  The  bill  is  subscribed  by  the 
plaintiff  and  by  her  attorneys,  but  is  not  sworn  to. 

To  this  bill  Lampton  filed  his  separate  answer  January  17,  1911, 
adopting  and  repeating  his  answer  to  the  original  bill,  admitting 
that  he  and  Early  had  been  partners  and  that  the  firm  had  been 
dissolved,  and  that  as  partners  they  did  have  charge  and  control,  as 
agents,  of  certain  real  estate  of  the  plaintiff,  and  that  she  did  execute 
to  them  certain  powers  of  attorney  to  which  he  refers  for  certainty  as 
to  the  authority  given.  lie  admits  that  she  has  revoked  the  powers, 
but  denies  that  the  firm  ever  failed  or  refused  to  furnish  her  with 
full  and  true  accounts,  and  avers  that  not  only  she  but  her  lawyer 
and  her  father  have  had  full  access  to  their  books  with  leave  to  make 
copies,  and  denies  that  there  has  ever  been  any  fraud  or  conceal¬ 
ment  by  him  or  his  partner  in  respect  to  her  affairs,  and  denies  that 
she  needs  the  aid  of  the  court  to  obtain  an  accounting,  and  says 
that  they  have  furnished  her  every  means  in  their  power. 

(Par.  4.)  lie  admits  that  they  did  effect  an  exchange  of  “Mint- 
wood”  for  other  properties  “substantially”  as  alleged,  and  avers  that 
not  only  the  plaintiff  but  her  father,  who,  he  avers,  was  an  experi¬ 
enced  real  estate  man,  was  fully  apprised  of  all  the  facts  of 

149  the  transaction  at  the  time  when  it  occurred,  and  approved 
it,  and  never  complained  until  shortly  before  the  bill  was 

filed. 

(Par.  5.)  He  admits  that  they  surrendered  the  three  notes  of 
Kehoe  aggregating  $8,500,  and  accepted  in  lieu  thereof  the  cash  and 
new  note  for  $3,500. 

(Par.  6.)  But  as  to  the  surrender  of  the  $3,500  note  for  $3,200, 
he  says  that  the  plaintiff  got  that  note  and  brought  it  to  him,  and 
at  her  request  he  took  it  and  received  for  it  Kehoe  s  check  for  $3,200 
payable  to  her  order;  that  she  endorsed  the  check  to  him  and  he 
applied  it  in  settlement  of  his  account  with  her  for  moneys  which 
he  had  previously  advanced  for  her  at  her  request;  and  that  this 
transaction  was  one  between  himself  personally  and  the  plaintiff; 
that  Early  had  no  connection  with  it,  nor  with  said  advances,  which 
had  been  made  to  save  the  furniture  and  jewelry  of  the  plaintiff  and 
her  parents  from  sales  under  legal  process. 


MARGARET  C.  SANDS. 


83 


(Par.  7.)  He  admits  that  at  or  about  the  time  they  took  charge 
of  the  property  named,  as  her  agents,  they  received  from  her  a  power 
of  attorney  in  which  she  admitted  that  she  owed  them  $750,  and 
avers  that  she  did  owe  them  that  sum  and  then  gave  them  a  note 
therefor,  as  he  recollects,  which  was  discounted  and  paid  off  by  cur¬ 
tailments,  by  applications  from  rent  collections,  as  had  been  con¬ 
templated.  (He  makes  no  answer  to  the  averments  that  they  had 
represented  to  her  that  it  would  be  to  her  interest  to  have  them  take 
charge  of  all  her  properties,  collecting  rents,  taking  care  of  interest 
on  incumbrances,  taxes,  &c.,  as  they  fell  due,  so  that  she 

150  would  have  no  need  to  worry  about  the  properties  and  that 
everything  would  be  “just  booming.”) 

(Par.  8.)  Answering  this  paragraph  he  says  that  the  exchange 
tor  The  Winchester  was  made  by  them  on  behalf  of  the  plaintiff  in 
accordance  with  the  terms  of  a  written  contract  between  the  plain¬ 
tiff*  and  the  owner  of  the  Winchester,  and  after  a  full  investigation 
by  her,  and  that  they  believed,  and  the  plaintiff  believed,  the  ex¬ 
change  was  “a  desirable  and  judicious  transaction,”  that  it  was  so 
intended  on  their  part  and  was  of  no  benefit  to  them  “other  than  the 
usual  broker’s  commission.”  (lie  does  not  answer  the  averments 
touching  the  extremely  urgent  representations  made  by  them  to  the 
plaintiff  to  persuade  her  to  consent  to  the  exchange, — that  it  was  the 
opportunity  of  her  life,  and  if  it  was  to  be  done  it  must  be  done 
quickly.) 

(Par.  9.)  He  admits  that  they  did  take  over  the  management  of 
the  Winchester,  and  says  that  there  was  at  that  time  an  indebted¬ 
ness  of  $750,  admitted  by  the  plaintiff  to  be  due  the  firm,  but  that 
he  cannot  recall  the  details  thereof  and  cannot  give  them  because 
he  has  not  the  control  of  the  firm  books,  which  are  now  in  the  con¬ 
trol  of  Early. 

(Par.  10.)  He  says  that  the  firm  advised  the  plaintiff  to  borrow 
$1,100  by  second  trust  on  1859  Mintwood,  and  that  she  did  bor¬ 
row  that  sum  from  Hendricks,  and  the  net  proceeds  were  applied  to 
the  payment  of  charges  which  had  then  accrued  against  said  prop¬ 
erty,  and  for  the  purpose  of  saving  it  from  foreclosure;  and  that  it 
was  the  plaintiff  herself  who  collected  the  rents  from  this 

151  property  and  failed  to  apply  them  in  keeping  down  the  ex¬ 
penses  and  charges  thereto. 

He  denies  any  knowledge  of  the  four  blank  notes,  but  as  to  the 
eight  he  says  the  plaintiff  did  mail  these  to  him ;  that  some  of  them 
were  discounted  by  him  and  the  proceeds  applied  to  the  payment 
of  indebtedness  incurred  by  her,  and  of  charges  against  her"  prop¬ 
erty,  the  details  of  which  transactions,  he  says,  have  already  been 
explained  to  her  and  to  her  father  and  lawyer,  and  he  stands  ready 
to  again  produce  such  statement.  (As  to  her  absence  in  Europe  and 
his  request  to  her  to  execute  said  eight  notes,  and  as  to  why  they 
were  made  payable  to  himself  as  agent  for  his  wife,  he  says  nothing. 
In  his  answer  to  the  original  bill,  however,  he  had  made  a  more 
detailed  answer  as  to  these  notes,  and  had  there  stated  that  they 
were  given  to  be  used  for  the  buying  back  of  her  parents’  household 
goods  that  had  been  sold  on  execution,  and  had  said  nothing  about 
their  having  been  used  to  discharge  any  indebtedness  of  hers  or  to 
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pay  off  any  charges  against  her  property,  and  had  stated  that  with 
these  notes  Early  or  the  firm  had  nothing  to  do.  If  their  proceeds 
were  to  be  used,  or  were  used  for  the  purpose  of  discharging  her  own 
indebtedness,  and,  more  especially,  to  pay  charges  against  her  prop¬ 
erty  in  the  care  of  the  firm,  it  is  not  apparent  how  this  transaction 
is  to  be  separated  from  other  transactions  in  which  the  firm  were 
acting  as  her  agents.) 

12  )  As  to  this  paragraph,  which  relates  to  the  deed  of 
18o9  and  1868  Mintwood,  sent  to  the  plaintiff  while  she  was  abroad, 
to  be  executed  and  returned  to  the  firm,  to  be  used  in  purchasing 
The  Horton  and  the  alleged  sales,  and  conveyances  of  those 
152  two  properties,  one  to  Smith  and  the  other  to  Baker,  and  the 
prices  charged  to  have  been  received  therefor,  he  savs  that  he 
has  very  slight  personal  knowledge  of  that  transaction  because  it 
was  managed  by  his  partner,  but  that  he  believes  the  explanation 
thereof  in  his  partner's  answer  to  lie  true,  and  adopts  the  same  as 
his  answer  to  this  paragraph. 

(Early's  answer  to  this  bill  was  not  filed,  however,  until  March 
22,  1911,  a  little  more  than  two  months  after  Lampton  s  was  filed, 
and  was  not  signed  by  Early  until  the  dav  before  it  was  filed.  The 
reference  cannot  be  to  Early’s  answer  to'  the  original  bill,  for  the 
original  bill  and  Early’s  answer  thereto  contained  no  allegations 
upon  this  subject.)  But  answering  this  paragraph  as  to  an  alleged 
difference  in  price  obtained  for  the  two  houses,  he  says  his  recollec¬ 
tion  is  that  one  of  the  transactions  was  made  by  the  plaintiff's  father, 
and  the  other  by  one  Brown,  and  that  one  was  for  cash  and  the 
other  on  time. 

(Par.  13.)  Answering  this  paragraph,  which  chargas  that  the 
firm  neglected  to  make  the  payments  of  interest  and  principal  due 
on  the  \\  inchester,  in  consequence  of  which  it  was  sold,  <fcc.,  lie 
says  that  when  the  \Y  inchester  was  purchased  it  was  subject  to  a 
trust  of  $15,000  for  the  benefit  of  Gaskins,  the  equity  belonging  at 
that  time  to  Harper;  that  for  his  equity  Harper  took  ‘"so  much  cash, 
the  exact  amount  this  defendant  cannot  now  recall,  and  a  second 
trust  for  $6,500,"  the  trustees  being  Fairfax  and  Lampton,  Fairfax 
representing  Harper  and  Lampton  representing  the  plaintiff;  that 
the  firm  had  no  funds  of  the  plaintiff  to  pay  the  taxes,  ex- 
153  penses  and  interest  on  these  trusts,  it  being  as  much  as  they 
could  do  to  keep  down  the  interest  on  the  first  trust;  that 
frequent  demands  were  made  by  Harper  on  Lampton  to  proceed 
with  Fairfax  mid  sell  the  property  for  default;  that  for  several 
months  Lampton  refused  to  sign  the  advertisement,  and  did  not 
accede  until  Harper  threatened  to  have  him  removed;  that  the 
plaintiff  was  ’fully  apprised  of  this  deplorable  condition"  and  that 
the  sale  was  imminent  and  actually  advertised;  that  she  was  advised 
by  letters  from  the  firm  and  from  Fairfax,  and  took  no  steps  to 
protect  her  interest;  that  the  property  was  bought  in  by  Harper 
because  it  did  not  bring  enough  to  cover  the  second  trust  and  ex¬ 
penses,  and  he  and  Fairfax  deeded  it  to  Harper;  that  what  Harper 
did  with  the  property  after  that  Lampton  has  no  knowledge,  but  he 
says  that  he  received  no  benefit  of  any  kind,  not  even  the  trustees' 
commission. 
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(Par.  14.)  As  to  the  firm  having  advised  her  to  allow  the  Mar¬ 
garet.  to  be  sold  on  the  trust,  he  says  it  is  not  true,  but  that  on  the 
contrary  he  went  with  her  and  her  mother  and  besought  Norment 
to  extend  the  time,  which  he  did,  but  that  afterwards  the  plaintiff 
was  unable  or  unwilling”  to  fulfill  her  promises  to  Norment,  and 
Norment  did  sell  and  become  the  purchaser;  but  Lampton  submits 
that  a  sale_  under  such  conditions  is  no  criterion  of  actual  value. 

(Ear.  15.)  He  says  it  may  be  true  that  when  she  revoked  their 
authority  the  St.  George  was  the  only  piece  of  real  estate  she  had  left, 
but  denies  such  condition  was  due  to  any  fraud,  deception  or  mis¬ 
representations  by  them,  or  any  concealment  or  collusion,  or 
Jo4  that  they  have  any  interest  in  any  of  her  property,  and  that 
it  her  counsel  have  made  any  such  research  as  she  sets  forth, 
it  was  unnecessary,  because  their  books  have  always  been  open  to  her 
inspection,  and  her  counsel  had  been  over  them,  and  whatever  trans¬ 
actions  were  not  disclosed  by  their  books  were  fully  disclosed  by  the 
public  records. 


(Par.  16.)  As  to  the  charge  that  they  falsely  represented  to  her 
that  1  lie  Margaret  constituted  a  part  of  the  consideration  given  by 
kehoe  for  “Mintwood,”  whereas  the  Margaret  came  not  from  Kehoe 
but  from  Norment,  &c.,  he  says  that,  according  to  his  best  recollec¬ 
tion  at  the  present  time,  the  facts  were  as  follows:  Early  and  Lamp- 
l°n  submitted  the  offer  of  1620  Eighteenth  street  subject  to  a  trust 
for  $12,000,  and  “so  much  cash”  for  “Mintwood,”  subject  to  its  in¬ 
cumbrances,  making  the  offer  to  the  plaintiff  and  her  father  and 
motherland  that  after  some  consideration  they  rejected  it.  The 
proposition  was  then  made  to  them  to  give  them  1620  Eighteenth 
street  and  the  Margaret,  each  subject  to  $12,000  and  “a  certain 
amount  of  cash,”  which  proposition,  after  several  days’  consideration, 
tnev  accepted.  Kehoe  was  not  the  owner  of  the  Margaret,  but  was 
Eighteenth  street,  and  after  said  first  proposition  was  re¬ 
fused  Early  and  Lampton  made  the  second  offer  including  the  Mar¬ 
garet,  as  before  stated;  that  so  far  from  there  being  any  overvalua¬ 
tion  of  the  Margaret,  the  overvaluation,  if  any  there  was,  was  in 
the  valuation  placed  upon  “Mintwood;”  that  he  cannot  understand 
the  averment  that  the  Margaret  was  not  worth  the  incumbrances 
_  _  placed  upon  it,  inasmuch  as  they  represented  actual  loans, 
loo  and  m  addition  thereto  the  money  that  Kehoe  paid  as  the 
cash  part  of  the  consideration,  was  also  paid  to  Norment 
as  the  cash  part  of  the  consideration  moving  to  Norment  from 
the  plaintiff  that  if  there  was  any  inflation  of  value  in  the 
Margaret  it  did  the  plaintiff  no  injury,  because  “Mintwood”  was 
also  inflated,  as  is  commonly  the  case  in  exchanges;  that  Earlv 
and  Lampton  did  their  best  to  serve  the  plaintiff’s  interest  in  this 
transaction  as  well  as  in  all  others;  that  they  paid  off  the  second 
trust  when  they  did  because  they  then  had  the  necessarv  funds  of 
the  plaintiff  and  advised  her  it  was  judicious  to  do  so,  and  that  at 
that  time  there  was  no  taxes  or  interest  on  her  other  property  in  ar¬ 
rears,  and  such  other  properties  were  not  at  all  in  jeopardy  (He 
makes  no  answer  to  the  allegations  that  the  firm  falsely  represented 
to  the  plaintiff  that  the  Margaret  was  being  obtained  from  Kehoe 
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instead  of  from  Norment,  that  Evans  was  a  straw  man  for  Early 
and  Lampton,  and  that  they  were  acting  as  agents  for  Norment 
and  concealed  this  fact  from  her  and  reported  to  Norment  that  they 
had  sold  the  Margaret  for  him  for  $15,200  and  settled  with  him  on 
that  basis;  nor  does  he  state  what  the  actual  transaction  was,  what 
the  price  actually  paid  for  the  Margaret  was,  what  amount,  paid 
by  kehoe,  went  to  Norment,  nor  what  Early  and  Lampton  received 

from  Norment,  or  any  one  else,  for  their  services  in  this  transac¬ 
tion. 

(Par.  17.)  Answering  this  paragraph  which  charges  that  out  of 
the  proceeds  of  the  sale  of  “Mintwood  ’  to  Kehoe  Early  and  Lamp- 
ton  paid  her  on  October  24.  1004,  $2,000,  which  she  de¬ 
lob  posited  in  hank,  and  paid  $2,500  on  the  trust  on  the  St. 

George:  that  they  should  he  charged  with  $5,000  as  cash 
received  from  Kehoe  instead  of  $2,000  ns  falselv  represented  hv  them 
to  her  at  the  time;  that  in  October,  1906.  they  paid  to  Mrs  Mal¬ 
colm  $70  which  they  represented  to  he  interest*  on  the  Kehoe  note 
and  even  in  November,  1007.  still  pretended  to  he  paving  as  inter¬ 
est  upon  said  note  between  ten  and  twenty  dollars  which  they  then 
let  her  have — as  to  these  allegations  he  savs  that  the  fact  as  to  the 
SL  George  is  correctly  stated;  that  Early*  and  Lampton  got  about 
$5,000  in  payment  of  one  of  Kehoe’s  notes  and  applied  the  pro¬ 
ceeds,  $2,500.  on  the  St.  George  trust,  and  $2,014.03  on  the  second 
trust  on  the  Margaret,  and  the  balance  to  the  plaintiff’s  credit  on 
the  books  of  the  firm:  that  he  has  already  explained  that  $3,500 
Kehoe  note  transaction.  (Tie  says  nothing  as  to  how  much  cash 
they  received  from  Kehoe  to  begin  with,  nothing  as  to  the  $2,000 
paid  to  her  in  lieu  of  the  $o,000  which  she  charges  thev  received 
at  the  start,  nothing  as  to  the  specific  instances  of  payments  made 
as  for  interest  on  the  $3,500  Kehoe  note  long  after  the  time  when 
they  now  admit  it  had  been  paid  and  extinguished.) 

(Par.  18.)  Answering  the  allegations  therein  that  the  firm  should 
be  charged  with  the  $1,100  second  trust  on  1859  Mintwood,  with 
$J,750  as  the  price  for  which  it  was  sold  to  Smith  and  $0,250  as 
the  price  for  which  1863  Mintwood  was  sold  to  Baker,  and  with 
the  full  value  of  1867  Mintwood  deeded  to  Evans  and  1620 
Eighteenth  street  deeded  to  Lynn,  he  submits  that  he  has  already 
sufficiently  answered  in  respect  to  1859  and  1867,  but  does 
15/  not  let  all  win  one  of  said  deeds  was  not  recorded  for  about 
six  weeks  an  occurrence  which  he  suggests  was  not  unusual 
or  significant.  As  to  the  $1,100  second  trust,  lie  had  already  an¬ 
swered:  as  to  the  conveyance  of  1850  and  1863  he  had  already  an¬ 
swered  by  saying  he  had  slight  recollection  thereof,  the  transaction 
having  been  conducted  bv  bis  partner  and  adopting  the  answer  of 

\cfPai^rvr  ^  hf  filed'  nor*  aPP^ntly  made; 

As  to  186,  Mintwood  and  1620  Eighteenth  street,  they  were  proper- 

ties  that  went  into  the  A\  inchester  as  previously  stated. 

(Par.  19.)  He  denies  any  fraud  or  collusion  as  to  the  Winchester 

transaction  As  to  the  value  of  that  proper-  he  says  nothing. 

(Par.  -0. )  He  denies  that  at  the  time  of  the  foreclosure  sale  of  the 
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Winchester  the  firm  had  funds  to  protect  it;  denies  that  there  was 
any  collusive  arrangement  with  Harper  to  bid  it  in. 

(Par.  21.)  Answering  the  allegation  that  the  firm  neglected  to 
take  care  of  taxes,  interest,  &c.,  and  failed  to  keep  and  render  ac¬ 
counts,  he  denies  all  neglect  and  denies  that  the  firm  ever  failed 
to  apply  her  funds  as  she  directed,  and  says  that  they  rendered  her 
monthly  statements  showing  the  true  condition  of  her  affairs,  and 
always  applied  the  balance  as  she  directed.  (As  to  leaving  the  spe¬ 
cific  items  of  taxes  and  interest  unpaid,  as  charged,  he  says  nothing, 
nor  does  he  say  that  her  attention  was  called  to  these  very  matters.) 

(Par.  22.)  Answering  the  charges  herein  that  a  large 

158  part  of  the  money  and  property  to  which  she  has  been  wrong¬ 
fully  deprived  has  gone  into  certain  pieces  of  real  estate  of 

which  a  list  is  given,  he  says  that  as  to  the  pieces  in  the  name  of 
Early  he  knows  nothing;  that  as  to  the  two  pieces  in  the  name  of 
Mrs.  Lampton,  he  says  that  she  acquired  title  to  lot  49,  square  176, 
long  before  the  firm  had  any  transactions  with  the  plaintiff,  and  as 
to  lot  65,  square  208,  she  paid  for  the  equity  therein,  $750,  of  her 
own  money,  never  the  proceeds  of  any  property  of  the  firm. 

(Par.  23.)  Answering  the  eight  specific  interrogatories,  he  says, 
substantially : 

1.  We  did  make  sale  of  the  Margaret  for  Norment  to  Evans. 
Payment  was  made  by  check  to  Norment.  We  got  the  cash  from 
Kehoe  which  was  a  part  of  the  proceeds  of  the  purchase  and  ex¬ 
change  of  “Mint-wood.”  (Tie  does  not  answer  that  part  of  the 
question  which  calls  for  the  amount  they  paid  Norment.) 

2.  I  do  not  now  recall  what  consideration  was  received  from 
Lynn  for  1620  Eighteenth  street,  the  books  with  the  details  being  in 
Early’s  possession,  and  always  having  been  open  to  the  plaintiff’s 
inspection.  (If  they  were  open  to  the  inspection  of  the  plaintiff, 
they  would  seem  to  be  even  more  open  to  the  inspection  of  Lampton, 
as  partner,  at  least  for  the  purpose  of  answering  definitely.) 

3.  The  same  answer  as  to  question  2. 

4.  The  value  of  the  Winchester  in  1905  was  merely  matter  of 
opinion.  It  was  considered  by  the  plaintiff  and  her  father  to  be 
worth  the  price  they  gave  for  it. 

5  and  6.  I  have  no  present  recollection,  having  already 

159  answered  and  explained.  The  title  was  probably  taken  in 
the  name  of  Evans  to  facilitate  some  transfer  or  exchange. 

7.  Already  answered.  Never  did  advise  her  to  let  it  go.  Tt  was 
sold  localise  she  could  not  pay  the  money. 

8.  I  cannot  now  give  an  opinion. 

(Par.  24.)  Tie  denies  all  fraud  and  all  right  to  an  accounting, 
the  same  having  been  fully  rendered. 

The  answer  is  duly  sworn  to. 

Mrs.  Lampton’s  answer  was  filed  January  18,  1911,  denying  all 
knowledge  of  the  matters  alleged,  except  as  to  the  two  lots  in  her 
name,  and  answering  as  to  these  as  her  husband  had  done. 

Early’s  answer  was  filed  March  22,  1911. 

(Par.  3.)  He  admits  the  partnership  and  that  they  acted  as  real 
estate  agents  for  the  plaintiff,  collecting  her  rents  and  applying 
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them  in  accordance  with  her  directions,  but  denies  that  they  were 

her  fiduciary  representatives”  in  any  other  sense,  and  denies  that 
she  ever  expressed  to  them  any  want  of  confidence  before  she  filed 
tier  first  bill;  he  says  they  furnished  her  such  accounts  as  to  her 
rent  each  month,  and  as  to  all  sales  or  exchanges  of  property  and 
negotiations  of  loans  made  by  them ;  that  these  were  the  only 
transactions  conducted  by  them.  He  cannot  admit  that  the  plaintiff 
is  unfamiliar  with  either  legal  or  business  affairs,  but  alleges  on 
information  and  belief  that  her  knowledge  and  experience  in  busi¬ 
ness  matters  were  extensive  in  addition  to  which  she  acted  in  all 
said  matters  under  the  advice  and  supervision  of  her  father,  and  not 
under  the  advice  of  the  firm;  that  her  father  had  been  for  many 
....  ‘V1ears  an  active  dealer  in  real  estate  in  the  District;  that  she 
lbO  also  employed  at  the  same  time  with  this  firm  other  real  es- 
tote  brokers,  advised  with  them  and  was  represented  by  them 
lie  denies  that  she  is  or  ever  has  been  unable,  without  the  aid  of  the 
court,  to  secure  a  full  accounting,  and  avers  that  she  is  in  posses¬ 
sion  of  all  the  facts  in  relation  to  her  accounts,  and  that  her  attor¬ 
ney  had  been  given  free  access  to  the  books,  had  made  a  full  exam¬ 
ination  thereof,  was  given  all  information  he  asked  for,  was  fully 
advised  with  respect  to  every  transaction,  and  made  no  complaint 

of  the  manner  in  which  the  accounts  were  kept,  or  of  the  want  of 
any  data. 

(Par.  4.)  He  says  that  the  plaintiff  conveyed  “Mint wood”  to 
Kehoe  and  received  in  exchange  a  conveyance  of  1620  Eighteenth 

lure-eAAand  thVYargaret’  an(1  also  three  110tes  of  Kehoe  aggregating 
$8,o°0  secured  by  trust  on  “Mintwood,”  and  $5,500;  but  he  denies 

that  the  deal  originated  with  the  firm  or  was  originally  or  exclusively 
entrusted  to  them;  he  says  that  originally  the  plaintiff  was  repre¬ 
sented  in  this  matter  by  Chesley  and  Chesley,  who  sustained  the 
same  relation  to  her  that  Early  and  Lampton  did,  and  that  at  first 
she  contemplated  an  exchange  of  Mintwood  for  1020  Eighteenth 
street,  and  other  property;  that  her  father  was  also  concerned  in 
the  negotiation  and  by  his  advice  she  declined  the  proposition  •  that 
she  was  then,  as  Early  is  informed  and  believes,  absolutely  obliged 
to  do  something  with  Mintwood  because  there  was  thereon  an 
incumbrance  of  $32,000  long  over  due,  and  the  holder  was  insisting 
upon  payment,  and  the  taxes  were  in  arrears,  and  she  had  no  means 
of  making  payment,  that  Early  and  Eampton  were  called  upon 

ici  '  ■  ,"10ln  he  does  ,l0t  here  state)  to  assist  (whom  he  does 

lbl  not  here  state)  in  effecting  a  negotiation  which  would  be 

acceptable  to  the  plaintiff,  and  suggested  to  her  father,  who 
Early  says  was  her  principal  adviser  in  the  matter,  that  the  Mar¬ 
garet  could  be  added  to  1620  Eighteenth  street,  and  $14,000  given 
m  addition  in  exchange  for  Mintwood,  the  said  $14,000  to  be  repre- 
sented  by  Echoes  notes  for  $8,500  and  $5,500  to  be  in  money; 
that  her  father  said  he  would  advise  her  to  accept,  and  that  the 
nrm  of  Early  and  Lampton  was  afterwards  informed  that  she  de¬ 
sired  to  accept ;  that  it  is  usual  in  such  exchanges  to  place  upon  the 
properties  a  value  considerably  in  excess  of  the  actual  money  value  • 
that  that  was  done  in  this  instance,  the  value  of  Mintwood  being 
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S?000  S00a0lthnol,h6?heEMghteentth  Street  and  the  Margaret  at 
the  purpose  of  the  exchange  fTTlT -‘ruT  a<  V’a^-v  Purchased,  for 

.fep;  trrs 

Exhibit  A,  is  filed  with  this  answer  V^atement  of  the  transaction, 
the  plaintiff  at  the  time  showing ’}^?in?i  &  one  ^urnished 

(By  this  statement  the  plaintiff  fs  Credited  Tith^oTon^Tn- 
price  obtained  for  Mintwood  and  charted  wi t h  wlnno  °?i  83  the 
thereon,  assumed  by  Kehoe-  with  mi I  non  1  f?2,000,  the  trust 

equity  in  the  Margaret,  $250.00  cash  deposit  paid  Ter  T'06  °f  -the 

«nf  after  It,  S&Sl  S^SiXST^' ^ 
62  insurance  and  taxes  upon  the  various  properties  whtf’w1’ 
J.  Lampton  s  check  to  balance  for  mo  Kox  T^h  James 
hrm  of  Early  and  Lampton  reread  nn  l ’496  -29.')  He  sa>,s  ‘he 
1620  Eighteenth  street  or  the  Margaret  and  """s'slon  uPon  either 
of  any  kind  in  the  transaction  S’a  -  ?  comt'.llssl°n  or  profit 

of  $1500  allowed  by  the  plaintiff  heimr  th  s  lare  °f  a  commission 
and  that  this  was  divided  Zongthe^ ffier? T'  Cen‘  °n  ^°’000’ 
cerned  in  making  the  exchange*  that  rm  ^  t^ree  in.  number,  con- 
by  Early  nor,  to  his  knowledge  or  belief^ 0  representation  was  made 
sideration  for  Mintwood  came  •  ’i  v  ,.an'  °!le>  *hat  the  con- 

deed  of  the  Margaret  was  from  Evans  an'd  ‘Tc  Kehoe;  .that  the 
then  delivered  to  the  plaintiff  6  certificates  of  title  were 

transfers  of  title  in  respeT  fen,  i,  n  **  /ather>.  showing  all  the 
that  these  showed  that  Kehoe  was  received  by  her,  and 

He  denies  that  before  this  e^clZee  the  fi"nCr  °f  th,®  MarSaret. 
rents  or  managing  her  affairs  generfllyth,nd^ '!‘’'fyC0  lectl“g  her 
nection  with  her  un  to  that  a  its  only  con- 

Mintwood ;  and  that  after  thl  ifS  *he  fJ,lection  of  rente  from 

from  1620  Eighteenth  street  and  The  Margm-eHn^fh60^-1116  rents 
as  real  estate  agents.  Margaret  in  the  ordinary  way 

and  The  newTiote  forTThOO T]1"  receijed JTom  Kehoe  $5,059.50 

from  their  boot  Towlng  how  thTTt8  Exh^\  B>  a  ^ment 
$3,500  note  receipted  for  by  her*  he  qqV«  ''^  disbursed  and  the 
made  in  accordance  with  her  directions  0Z1  *  e  ^ls^ui*sements  were 
.Wn»n,  „<Thi 

to  have  been  loaned  by  them  to  her.)  6  $75°  alle«ed 

166  (Par.  6.)  As  to  the  collection  of  the  $6  „  ,  u 

,p  answers  as  before,  to  the  first  bill.  ?3’500  note>  he 

rP  «  He  answers  as  before. 

collection  oft,?^  thereon  ‘he  CfChad  *het.Winches^  and  the 
suggestion  that  the  plaintiff  should  taU  it,"  ^-8  ,t0  do  with  the 

XsSLTTTStTd  theTxchange  4  ““SiSfiS 
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the  plaintiff  at  the  time.  (This  statement  puts  the  Winchester  at 
$32,000,  charges  a  commission  of  $500,  “as  per  agreement,”  treats 
e4  ^  ^  ^  in  1020  Eighteenth  street  as  worth  $7,500,  the  equity  in 

186  <  Mintwood  as  worth  $4,500,  and  shows  a  note  given,  on  ninety 
days,  for  said  commission,  the  Winchester  being  under  a  trust  for 
$20,000.  Taxes,  interest,  insurance  and  rents  are  adjusted  as 
usual.)  lie  says  on  information  and  belief  that  the  plaintiff’s  said 
properties  thus  given  in  exchange  were  in  danger  of  foreclosure, 
and  the  exchange  was  made  by  her  after  consultation  with  her 
father  and  approved  by  him ;  that  she  relied  on  his  advice  in  every 
transaction  with  which  the  firm  was  in  any  manner  connected. 
He  says  that  the  firm  acted  as  brokers  for  the  plaintiff  honestly  and 
derived  no  benefit  from  the  transaction  other  than  the  agreed  and 
usual  commissions;  that  the  firm  took  over  the  collection  of  the 
rents  on  the  Winchester  as  before  stated. 

(Par.  10.)  As  to  the  placing  of  the  second  trust  on  1859  Mint- 
wood,  acting  therein  as  “the  general  fiduciary  representa- 
164  ti\ es  of  the  plaintiff,  and  as  to  her  signing  whatever  papers 
they  presented  to  her,  whether  filled'  or  in  blank,  reiving 
implicitly  upon  them,  he  says  it  is  not  true  that  the  firm  acted 
as  her  general  fiduciary  representatives  at  any  time,  nor  in  any 
other  capacity  than  that  ordinarily  acted  in  by  "real  estate  agents  in 
the  collection  of  rents  and  in  the  negotiation  of  the  exchanges  and 
loans  referred  to  in  the  bill.  The  rents  on  1859  Mintwood  she  col¬ 
lected  herself  It  was  threatened  with  foreclosure  and  the  firm 
without  commission  or  profit  of  any  kind,  negotiated  a  junior  in- 
cumbrance  of  $1,100,  and  the  proceeds  were  applied  to  pay  lia¬ 
bilities  on  the  property  ,  that  all  this  the  plaintiff  knew  at  the  time; 
that  the  rents  had  been  used  by  her  for  other  purposes  and  the  fixed 
charges  allowed  to  run  up  until  foreclosure  was  imminent. 

(Par.  11.)  As  to  her  giving  them,  before  her  departure  for 
Europe,  four  blank  notes,  and,  while  abroad,  eight  other  blank 
notes,  she  says  the  lour  were  to  be  used  in  renewal  and  curtailment 
of  her  $750  note,  which  they  were  discounting  with  bankers,  and 
were  so  used ;  that  as  to  the  eight  he  answers  as  before. 

(Par.  12.)  As  to  the  allegations  that  while  she  was  abroad  thev 
sent  her,  to  be  executed  and  returned  to  them,  a  deed  of  1859  and 
1863  Mintwood,  to  enable  them  to  procure  The  Horton  in  exchange, 
which  she  did,  that  the  grantee  therein  deeded  1859  to  Smith  for 
the  equity  in  which  they  received  $2,750,  and  deeded  1863 
16o  to  Baker,  for  the  equity  in  which  they  received  $2,250,  he 
*  t  tit  hei  said  properties  were  in  danger  of  foreclosure, 
due,  as  he  is  informed  and  believes,  to  her  having  used  the  income 
for  other  purposes,  leaving  the  fixed  charges  to  run  up,  and  that  her 
father  asked  them  to  have  a  deed  made  and  sent  to  her  putting  the 
title  in  some  one  who  could  convey  it  promptly  if  a  good  sale  could 
be  made;  that  accordingly  they  made  out  a  deed  to  McDonald; 
that  the  deed  was  sent  to  her,  as  Early  recollects,  by  her  father,  and 
returned  to  him,  and  by  him  handed  to  them;  that  when  the  deed 
was  made  an  exchange  for  The  Horton  was  contemplated;  that  it 
was  not  effected,  and,  later,  1859  was  sold  to  Smith,  and  1863  to 
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Baker ;  that  the  latter  sale  was  negotiated  through  one  Brown,  a 
broker;  that  the  proceeds  of  1859  were  disbursed  by  Early  and 
Lampton,  and  the  proceeds  of  1863  by  the  Real  Estate  and  Columbia 
Title  Insurance  Co.;  that  the  disbursement,  in  each  instance,  was 
made  ‘‘to,  for,  and  upon  the  order  of”  the  plaintiff,  and  both  transac¬ 
tions  were  consummated  with  the  knowledge  and  approval  of  her 
father.  (The  answer  is  not  explicit  as  to  whether,  the  sale  of  1863 
was  negotiated  “through  Brown”  by  Early  and  Lampton,  nor  does 
it  state  what  was  received  for  either  property.) 

(Par.  13.)  As  to  the  failure  to  pay  the  interest,  &c.,  on  The  Win¬ 
chester  incumbrances  and  the  consequent  sale,  he  says  that  they 
had  no  funds,  and  answers  the)  other  allegations  concerning  the 
sale  and  conveyances  as  before. 

166  (Par.  14.)  As  to  the  sale  of  the  Margaret,  he  states  the 
matter,  on  information  and  belief,  as  Lampton  does. 

(Par.  15.)  He  fully  and  explicitly  denies  all  wrongful  conduct, 
denies  that  it  was  represented  to  the  plaintiff  that  Kehoe  was  giving 
the  Margaret  as  a  part  of  the  consideration  for  Mintwood;  he  re¬ 
peats  that  the  proposition  for  exchange  originated  with  Chesley  & 
Chesley,  who,  he  says,  were  acting  for  the  plaintiff;  that  Early  & 
Lampton  were  applied  to,  not  by  her  but  by  Chesley  &  Chesley  to 
assist  them  in  bringing  about  an  exchange  that  would  be  acceptable 
to  her;  that  the  Margaret  was  brought  in  to  make  the  offer  accept¬ 
able,  together  with  $14,000  in  money  and  secured  notes;  that  the 
offer  was  accepted  by  her  upon  the  advice  of  her  father  and  mother, 
and  she  received  a  statement  from  Early  &  Lampton  of  the  exact 
basis  and  particulars  of  the  adjustment  and  settlement  of  the  ex¬ 
change,  of  which  Exhibit  A  is  a  copy. 

(Par.  16.)  Answering  this  paragraph  which  charges  that  thev 
falsely  represented  to  her  that  the  Margaret  constituted  a  part  of 
the  consideration  given  by  Kehoe  whereas  it  came  from  Norment, 
that  Norment  conveyed  to  Evans,  who  placed  the  trusts  upon  it  and 
then  conveyed  it  to  her  subject  thereto;  that  the  bringing  in  of  the 
Margaret  was  a  fraud,  that  it  did  not  have  an  equity  of  $12,000  as 
they  represented,  and  that  they  knew  that  fact,  and  that  it  was 
not  worth  even  the  encumbrances;  that  Evans  was  their  man  of 
straw;  that  they  were  acting  for  Norment  and  concealed  that  fact 

fr°m  •lier’  and  rePorte<l  the  sale  to  him  as  having  been  made 

167  for  him  and  at  a  different  price;  and  calling  upon  them  to 
disclose  “the  inner  character”  of  the  transaction ;  and  that 

they  wrongfully  paid  off  the  second  trust  on  the  Margaret  before 
it  was  due,  he  says  that  to  avoid  repetition  he  refers  to  Exhibit  B 
and  paragraph  4  of  this  answer.  He  says  further  that  the  loans 
placed  Qn  the  Margaret  were  genuine  and  show  that  the  lenders 
believed  the  security  sufficient;  that  he  denies  all  allegations  of 
fraud  or  any  improper  conduct,  and  denies  “the  averments  of  any 
relation  by  the  firm  of  Early  &  Lam!pton,  or  of  Early,  towards  Nor¬ 
ment,  which  was  adverse  to  the  interests  of  the  plaintiff  or  im- 
proper.”  (He  does  not  state,  however,  what  the  relation  was 
whether  Early  &  Lampton  were  in  fact  acting  as  agents  for  Nor¬ 
ment  m  this  transaction,  nor  does  he  deny  that  they  were  so  acting. 
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He  only  says  that  the  relation,  whatever  it  was,  was  not  improper 
nor  adverse  to  the  interests  of  the  plaintiff,  a  conclusion  of  law 
rather  than  a  statement  of  fact.  Nor  does  Exhibit  B  clear  up  the 
matter,  for  it  contains  nothing  to  show  what  the  real  transaction 
with  respect  to  the  Margaret  was.  Neither  does  Exhibit  A,  which 
may  have  been  the  exhibit  intended;  for  it  does  not  disclose  that 
the  Margaret  was  purchased  from  Norment  at  all.  In  his  para¬ 
graph  4  Early  does  state,  however,  that  the  firm  received  no  com¬ 
mission  or  profit^  of  any  kind  in  the  whole  transaction  except  their 
share  of  the  $1500  allowed  as  such.)  As  to  the  payment  of  the 
trust  on  the  Margaret,  he  says  it  was  made  in  good  faith  and  with 
the  plaintiff’s  authority,  and,  so  far  as  he  knew  or  suspected,  did 
not  in  any  way  jeopardize  “other  property”  of  hers. 

(Par.  17.)  He  admits  that  they  paid  her  $2,000  out  of  the  cash 
proceeds  of  the  Kehoe  sale,  and  paid  $2,500  on  the  St.  George 
168  trust ;  denies  liability  for  the  payment  of  the  second  trust  on 
■ the  Margaret  or  for  any  other  of  the  Kehoe  moneys,  averring 
that  she  received  in  person  or  by  payments  to  her  order  all  said 
moneys.  He  denies  that  he  or  the  firm  ever  paid  anv  money  rep¬ 
resenting  it  to  be  interest  on  the  $3,500  Kehoe  note. 

(Par.  18.)  He  denies  that  he  or  the  firm  should  be  charged  as 
therein  stated,  but  gives  no  further  facts. 

(Pflr.  19.)  Answering  this  paragraph,  which  charges  fraud  in 
getting  from  her  186/  Mintwood  and  1620  18th  street  in  exchange 
for  the  Winchester  and  prays  discovery,  he  refers  to  paragraph  8 
of  this  answer  and  Exhibit  C,  and  denies  all  wrongful  conduct. 

(Par.  20.)  As  to  the  allegations  of  fraud  in  failing  to  pay  the 
charges  on  the  M  inchester  and  in  the  foreclosure  sale  and  subse¬ 
quent  conveyances  thereof,  he  refers  to  paragraph  13  of  this  answer, 
denies  the  allegations  and  characterizes  as  reckless  and  without  the 
shadow  of  justification  every  charge  of  fraud  therein  contained. 
(Par.  21.)  Tie  denies  all  neglect  of  duty  and  failure  to  account. 
(Par.  22.)  He  denies  that  any  of  the  plaintiff’s  property  was  ever 
misappropriated  by  him  or  his  firm,  charges  that  the  claim  is  false 
and  malicious,  and  states  that  the  parcels  mentioned  as  in  the  name 
of  Early  represent  all  he  owns,  in  value  not  less  than  $156,000, 
and  that  each  one  was  his  long  before  he  had  any  relations  with  the 
plaintiff,  as  was  easily  ascertainable  by  anyone  caring  to  ascertain 
the  truth ;  that  the  claim  was  made  maliciouslv  and  onlv.to 
169  injure  him.  J 

(Par.  23.)  Answering  the  eight  special  questions  he  says: 

1.  $15,200  was  paid  to  Norment  for  the  Margaret,  The  convey¬ 
ance  was  Ui ken  to  Evans  that  he  might  execute  the  encumbrances 
and  relieve  the  plaintiff  from  doing  so.  $3,200  was  paid  Norment  by 
check,  less  taxes,  etc.  1  he  money  was  paid  by  Kehoe  who  was 
represented  in  the  transaction  by  one  Bradford. 

(He  does  not  answer  that  part  of  the  question  which  inquires 
whether  he  made  the  sale  of  the  Margaret  for  Norment.) 

2.  Practically  at  the  same  time  with  the  Winchester  exchange, 
Harper  sold  to  Lynn  1620  18th  street,  which  had  been  given  by  the 
plaintiff.  The  transaction  was  closed  by  Cheslev  &  Cheslev,  who 
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represented  Lynn.  Neither  Early  nor  his  firm  received  any  consid¬ 
eration  except  their  share  in  the  commissions. 

(He  does  not  state  how  much  the  firm  received,  as  he  was  asked 
to  do,  nor  does  he  explain  for  whom  he  was  acting,  nor  whether  the 
arrangement  for  the  sale  to  Lynn  was  a  part  of  the  plan  to  have 
the  plaintiff  exchange  1620  18th  street  for  the  Winchester.) 

3.  Harj>er,  who  took  the  title  to  1867  Mintwood  in  the  name  of 
Evans,  sold  to  Danenhower  and  had  it  conveyed  to  her.  The  only 
interest  or  profit  of  Early  or  his  firm  was  its  share  of  the  commis¬ 
sions,  the  other  brokers  being  Moore  &  Hill  and  Stone  &  Fairfax. 
(This  answer  is  unsatisfactory  for  similar  reasons.) 

4.  He  is  advised  he  need  not  give  his  opinion  as  to  the  value  of 

m  Winchester  in  March,  1905.  He  says,  however,  that 

1/0  the  net  income  from  March  10th,  1905,  to  March  10th, 
1906.  was  a  little  over  $1,500,  5  per  cent  on  $30,000. 

5.  They  had  no  connection  with  the  release  of  1867  Mintwood, 
and  he  cannot  answer. 

6.  He  answers  as  heretofore.  The  Margaret  yielded  a  net  income 
of  about  $1,000  yearly,  as  he  believes. 

7.  He  does  not  feel  justified,  after  this  lapse  of  time,  in  giving 
an  opinion  as  to  values.  1620  18th  street  was  assessed  in  1904-5 
at  $11,630,  and  in  1905-6  at  $12,180;  and  its  rental  value  was  $1,200 
per  year,  indicating  a  value  of  $18,000  to  $20,000. 

The  answer  is  sworn  to. 

On  March  30th,  1911,  after  the  answer  of  Lampton  and  Early  had 
been  filed,  the  plaintiff,  with  leave  of  court,  amended  her  second 
bill  by  striking  out  of  paragraph  20  the  allegations  that  Dyar  was 
acting  as  Early's  agent,  that  lie  was  not  a  purchaser  in  good  faith 
nor  for  value,  that  Allen  gave  no  value  for  the  conveyance  to  her. 
but  received  it  upon  a  secret  trust  for  Dyar,  who,  in  turn,  held  upon 
a  secret  trust  for  Early,  and  that  the  $3,000  paid  upon  the  trust 
was  paid  from  the  income  of  the  Winchester,  which  income  be¬ 
longed  to  the  plaintiff;  and  on  the  same  day  dismissed  her  bill 
as  to  Dyar  and  Allen. 

On  .Tune  15th,  1911,  the  plaintiff  filed  her  replication  joining 
issue  with  the  remaining  defendants. 

The  case  was  referred  to  an  Examiner,  and  after  the  taking  of 
testimony  had  proceeded  for  a  time  on  the  part  of  the  plaintiff, 
to  wit,  on  November  8th,  1912,  the  plaintiff,  with  leave  of  court, 
amended  her  bill  by  adding  to  paragraph  15  the  following,  in  sub¬ 
stance  : 

171  “And  she  specifically  prays  that  the  accounting  may  in¬ 
clude  whatever  sums  she  may  be  found  to  have  been  de¬ 
frauded  out  of  by  Early  &  Lampton  in  the  sale  of  her  Navy  Yard 
properties  (described)  which  she  entrusted  to  them  for  sale  in 
April,  1906. ” 

The  case  was  calendared  for  the  October  term,  1913,  and  was 
heard  upon  the  pleadings  and  testimony,  being  argued  bv  counsel 
both  orally  and  in  briefs  afterwards  filed,  and  having  been  duly 
considered,  is  now  to  be  decided. 

1.  The  sale  to  Kehoe. 
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This  sale  was  negotiated  on  the  part  of  the  plaintiff  bv  Early 
&  Lampton.  Their  relation  to  the  plaintiff  was  that  of  agents,  bound 
to  look  only  to  her  interest.  She  had  no  reason  to  suppose  that 
they  vere  representing  any  interest  but  hers,  no  reason  to  be  on  her 
guard  against  their  representations.  They  led  her  to  believe  that 
the  deal  was  between  herself  on  the  one  part  and  Kehoe  on  the 
other,  that,  on  her  side  she  was  giving  the  equity  in  “Mint-wood,” 
that-  on  his  part  he  was  giving  the  equity  in  1620  18th  street,  the 
equity  in  the  Margaret,  a  certain  amount  on  notes  and  a  certain 
amount  in  cash.  This  was  not  the  fact.  Instead  of  giving  the 
equity  in  the  Margaret  and  a  certain  amount  in  cadi  which  they 
represented  to  her.  he  was  giving  a  different  amount  in  cash,  and 
out  of  that  amount  they  were  buying  for  her  an  equity  in  the  Mar¬ 
garet  from  Norment,  acting  as  agents  for  Norment  in  thus  selling 
the  Margaret  to  her,  as  well  as  agents  for  her  in  buving  it.  They 
concealed  from  her  the  fact  that  they  were  buying  the  Margaret 
for  her  from  Norment,  and  the  fact  that  they  were  selling  to  her 
the  Margaret  for  Norment.  This,  of  course,  they  had  no  legal 
right  to  do.  They  were  bound  to  disclose  to  her  the  real 
172  transaction  and  the  whole  of  it.  Dahlgren  v.  Story  89  App. 

D.  C.  29.  84.  Kehoe  offered  to  give  for  the  equity  in  “Mint- 
wood,1 ”  (1)  the  equity  in  1620  18th  street  and  (2)  $20,000  in 
cash  or  its  equivalent  in  secured  notes.  This  proposition  was  made 
to  Lampton  through  Bradford,  who  was  Kehoe's  agent.  Instead  of 
submitting  this  proposition  to  the  plaintiff,  Lampton  and  Brad¬ 
ford  put  in  writing  a  different  proposition,  which  was  submitted  to 
the  plaintiff  and  accepted  by  her,  viz:  The  equity  in  1620  18th 
street,  the  equity  in  the  Margaret.  $5,000  in  cash,  and  $8,500  in 
secured  notes.  The  mortgage  on  Mintwood  was,  in  this  writing, 
stated  to  he  $82,500  instead  of  $82,000.  as  it  turned  out  t<>  he,  so  that 
the  cash  offer  was  in  fact  $5,500  instead  of  $5,000.  The  defend¬ 
ants  contend  that  the  plaintiff  had  the  option  of  taking  the  $20,000 
in  cash  and  notes,  or  of  taking  the  equity  in  the  Margaret  with 
$14,000  in  cash  and  notes,  and  that  she  chose  the  latter.  The  evi¬ 
dence.  however,  convinces  me  that  this  is  not  the  truth,  and  that 
Lampton,  for  Early  &  Lampton,  dragged  in  the  Margaret,  as  before 
stated,  thinking  to  make  the  proposition  attractive  through  his 
representations  of  the  value  of  the  Margaret,  and  for  the  sake  of 
carrying  through  the  deal  with  Norment.  The  result  was.  that 
$6,000  which  the  plaintiff  might  have  had  in  cash  or  its  equivalent, 
and  which  her  agents  did  receive  and  which  belonged  to  her,  she 
remained  ignorant  of.  receiving  $8,500  in  notes,  and  $5,500  in  cash, 
while  her  agents  put  off  upon  her  the  equity  in  the  Margaret  in¬ 
stead  of  the  $6,000.  That  the  real  offer  from  Kehoe  was  of  $20,000 
in  addition  to  the  equity  in  1620  18th  street  is  shown  by  the  receipt 
dated  October  10.  1904,  from  Kehoe  to  Bradford,  where  the 
178  terms  of  the  offer  are  stated.  Including  the  deposit  of  $1,000 
the  sums  to  he  paid  aggregate  $19,500,  and  the  error  in  the 
statement  of  the  amount  of  the  trust,  before  referred  to,  makes  up 
the  $20,000.  Early  &  Lampton  thus  foisted  upon  her  the  equity  in 
the  Margaret  in  place  of  $6,000  which  she  had  a  right  to  receive. 
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Less  than  two  months  later  they  paid  off  the  second  trust  on  the 
Margaret  of  $2,000,  with  interest,  which  had  still  nearly  three 
years  to  run,  and  which  she  was  under  no  obligation  to  pay;  the 
trust  notes  having  been  signed  by  Early  &  Lampton ’s  straw  man 
Evans  for  the  express  purpose,  as  they  sav,  of  avoiding  any  assump- 

on  her  part,  thus  making  her  to  pay  for  the  Margaret 
$2,000,  and  interest,  in  addition  to  the  $6,000*;  and  some  three 
years  later  Xorment  forecloses  his  other  mortgage  and  buys  in  the 
Margaret  for  $10,000,  not  for  $11,000,  as  erroneously  stated  in  the 
pleadings.  To  make  this  prepayment  of  the  second  trust  on  the 
Margaret  it  was  necessary  for  them,  according  to  their  showing 
to  advance  to  her  $750  and  take  her  note  therefor;  so  that  it  is  not 
true,  as  stated  in  their  answers,  that  she  had  ample  funds  in  their 
hands  to  pay  it  off.  The  circumstances  are  strongly  suspicious  that 
Early  &  Lampton  were  acting  throughout  in  the  interest  of  Nor¬ 
ment  At  any  rate,  they  were  not  acting  in  the  interest  of  the 
plaintiff  as  they  were  bound  to  do. 

The  Margaret  should  therefore  be  treated  in  the  accounting  as 
their  own  risk.  She  should  be  credited  with  the  $6,000  which  she 
was  entitled  to  have  received  in  lieu  of  it  and  which  the  defendants 
did  receive  as  her  agents,  with  the  $2,014.03  unnecessarily  paid 
by  them  to  remove  the  second  trust,  and  should  be  allowed 

174  to  retain  the  net  income  therefrom  during  the  time  the  title 
remained  in  the  plaintiff  and  be  allowed  the  small  sum 

($81.46)  paid  to  the  plaintiff  by  Norment  out  of  the  proceeds  of  a 
a  e  \  him  after  the  foreclosure  sale.  The  Margaret  should 
be  treated  as  the  defendants'  property;  the  $6,000  should  be  treated 
as  the  plaintiff’s  property;  the  $2,014.03  should  be  treated  as  money 
of  the  plaintiff  expended  by  the  defendants  for  their  own  purposes. 
The  defendants  should  be  charged  as  well  with  the  commission  of 
$1,500  which  they  received  from  the  proceeds  of  the  sale  of  “Mint- 
wood.”  Having  violated  their  duty  in  the  transaction  and  con¬ 
ducted  it  in  their  own  interest  and  for  their  own  purposes,  they 
should  be  treated  as  working  for  themselves  and  entitled  to  charge 
no  one  but  themselves  for  what  they  did. 

The  result  thus  reached  is  not  rendered  less  equitable  by  the 

.  actually  received  by  Lampton  from  Bradford 
was  $500  and  a  check  for  $6,739.11  clear  of  all  interest,  taxes  and 
other  adjustments  making  $7,239.11  in  all,  and  that  neither  Brad¬ 
ford  nor  the  defendants  could  show  how  these  moneys  were  dis¬ 
posed  of.  The  amount  paid  Norment  in  cash  after  adjustments 
appears  to  have  been  only  $3,117.57.  No  book  was  ever  kept  by 
Early  &  Lampton  showing  the  profits  or  commissions  of  the  firm, 
as  Earlv  himself  testified. 

The  contention  that  the  plaintiff’s  father  knew  all  about  the 
transaction  is  not  borne  out  by  the  evidence.  Nor  is  their  conten¬ 
tion  that  the  plaintiff  relied  upon  her  father  in  any  way  that  less¬ 
ened  or  qualified  their  duty  to  her  as  her  trusted  agents  bound  to 
safeguard  her  interests  at  every  point,  and  charging  her  a 

175  3  per  cent  commission  upon  $50,000  as  their  pay  for  so 
doing. 
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The  defendants  should  also  account  for  the  moneys  of  the  plain¬ 
tiff  which  have  been  expended  by  them  in  relation  to  the  Margaret 
in  excess  of  what  she  has  received  therefrom,  during  the  period  of 
her  apparent  ownership,  if  there  be  such  an  excess. 

2.  The  supposed  exchange  of  1620  18th  street  and  1867  Mintwood 
for  the  Winchester. 

This  was  the  next  of  the  large  transactions,  in  order  of  time, 
and  took  place  in  March,  1905.  The  defendants  represented  to  the 
plaintiff  that  they  were  merely  exchanging  said  properties,  each 
subject  to  the  encumbrances  thereon.  What  they  really  did  was  to 
buy  of  Harper  the  Winchester  at  $24,100,— $20,000  being  repre¬ 
sented  by  trusts  thereon,  and  $4,100  being  in  cash,— and  to  sell 
1620  18th  street  to  another  party  at  $16,000  subject  to  the  trust  of 
$12,000  resting  upon  it,  and  1867  Mintwood  to  still  another  party  at 
$9,8; >0,  subject  to  a  trust  of  $7,500.  They  never  disclosed  to  her  the 
actual  transaction,  but  concealed  the  facts  for  their  own  purposes. 
In  the  statement  which  they  rendered  to  her,  pretending  to  state 
the  transaction  as  it  was  (Exhibit  C  to  Early’s  answer),  they  treated 
the  Winchester  as  of  the  value  of  $32,000,  subject  to  trust  of  $20,- 
000.  and  treated  1620  18th  street  as  worth,  alx>ve  its  trust,  $7,500, 
and  treated  1867  Mintwood  as  worth,  above  its  trust,  $4,500 ;  and 
charged  her  with  a  commission  of  $500.  This  statement  misrep¬ 
resents  the  transaction  as  a  straight  exchange  of  the  properties, 
and  conceals  the  facts  which  would  have  shown  what  the  defend¬ 
ants  actually  received.  Their  treatment  of  their  principal 
176  amounted  to  a  fraud  upon  her, — a  wrongful  conversion  of  her 
properties,  and  entitles  her  to  repudiate  the  transaction,  as 
she  desires  to  do,  and  to  recover  the  actual  value  of  the  properties 
with  which  she  parted.  Forrest  v.  Wardman. 

She  has  a  right,  if  she  sees  fit,  to  have  the  prices  at  which  the  de¬ 
fendants  sold  the  properties  treated  as  their  true  values,  for  the  de¬ 
fendants  have  actually  received  those  amounts,  or  to  establish  by 
other  evidence  the  fact  of  the  actual  values,  if  she  l>elieves  said 
prices  too  low. 

The  Winchester,  then,  is  no  longer  to  be  treated  as  her  property, 
and  whatever  was  expended  upon  it  by  the  defendants  out  of  her 
moneys,  in  excess  of  what  they  turned  back  to  her  upon  the  same 
account,  is  to  be  credited  to  her  and  charged  to  the  defendants.  Of 
course  the  defendants  are  not  entitled  to  any  commission  in  connec¬ 
tion  with  the  so-called  exchange,  or  their  subsequent  dealings  with 
the  Winchester. 

The  defendants  are  also  to  be  charged  with  the  $375  check  received 
from  the  plaintiff  October  28th,  1904. 

But  the  plaintiff  electing  to  repudiate  the  purchase  of  the  Win¬ 
chester  and  recover  the  value  of  the  properties  with  which  she  parted 
in  that  transaction,  with  interest  thereon  as  may  be  allowed,  and  to 
be  credited  with  the  net  amount  expended  by  the  defendants  upon 
the  Winchester  as  having  been  expended  not  upon  her  property  but 
upon  theirs,  it  will  not  be  necessary  to  pursue  the  further  dealings 
of  the  defendants  with  the  Winchester  upon  the  theory  that  the 
Winchester  was  and  remained  hers;  for  that  would  be  inconsistently 
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treating  the  \\  inchester  as  not  hers  and  also  as  hers,  although  she 
did  have  the  right  to  go  into  both  subjects  in  order  to  ascer- 

177  tain  the  true  state  of  affairs,  not  only  to  reveal  the  methods 
adopted  by  the  defendants  in  conducting  her  business,  but 

also  that,  when  discovery  had  been  m^de,  she  might  elect  whether 
to  repudiate  or  not. 

3.  The  $3,500  Kehoe  note  and  its  proceeds. 

This  note,  as  we  have  seen,  was  given  by  Kehoe  as  a  part  of  the 
consideration  for  “Mintwood”,  and  was  secured  on  that  property. 
It  was  not  due  until  December  10th,  1905.  The  plaintiff’s  testimony 
is  that  in  March,  1905,  Lampton  urged  her  to  let  him  borrow  $2,000 
on  it  for  the  purpose  of  going  into  a  real  estate  deal  in  wdiich  he  was 
sure  of  making  a  large  profit  within  ninety  days,  and  told  her  that 
he  could  pay  her  within  that  time  a  thousand  and  possibly  fourteen 
hundred  dollars ;  that  she  and  her  mother  were  present  and  both 
wrere  reluctant  to  allow  this  use  of  the  note;  that  Lampton  assured 
them  that  there  could  be  no  real  risk  because  Early  w’as  a  man  of 
large  means.  They  understood  that  Lampton  was  speaking  as  a 
member  of  the  firm  and  never  considered  that  they  were  dealing 
with  him  in  any  other  capacity;  that  the  plaintiff  yielded  to  his  im¬ 
portunities  and  by  his  direction  withdrew  the  note  from  the  bank 
where  it  had  been  left  for  safe  keeping,  endorsed  it  and  put  it  in 
his  hands;  that  she  asked  him  afterwards  about  the  investment  and 
vvas  told  that  the  first  deal  had  fallen  through,  but  that  some  people 
had  just  left  the  office  who  expected  to  buy  the  property,  and  without 
doubt  it  would  soon  be  carried  through ;  that  she  kept  inquiring  but 
was  always  put  off  by  evasive  answers;  that  Lampton  had  given  her  a 
receipt  for  the  note,  blit  she  lost  it,  and  in  May,  1906,  the  investment 
deal  being  still  incomplete,  as  Lampton  informed  her,  and  she  being 
^  about  to  sail  for  Europe,  Lampton  gave  her  another  receipt 

178  for  it  reading  as  follows: 

“Washington,  D.  C.,  May  29th. 

Received  of  M.C.  feands  $3,500  of  Kehoe’s — a  receipt  wTas  given 
at  the  time  said  note  w^as  given  to  borrow’  $2,000  to  be  use  (sic)  to 
purchase  lots  she  having  y2  interest  in  said  lots  and  to  share  in  the 
profit  of  said  lots.  James  J.  Lampton;”  that  the  plaintiff  and  her 
mother  sailed  May  31,  1900,  and  did  not  return  until  August,  1907 ; 
that  in  October,  1906,  the  plaintiff  had  need  of  money  to  pay  charges 
upon  goods  in  storage  in  Washington  and  wrote  to  her  cousin,  Mrs. 
Malcolm,  to  get  it  from  the  interest  on  the  Kehoe  note  held  by  Early 
&  Lampton.  Mrs.  Malcolm  testified  to  receiving  the  letter  and  that 
she  went  to  Lampton  and  asked  him  for  the  money.  He  replied  that 
he  had  no  funds;  whereupon  she  told  him  that  according  to  the 
plaintiff’s  letter  there  w^as  interest  due  upon  the  Kehoe  note;  and 
he  then  said  he  would  go  and  see  Kehoe  and  get  it  and  that  she 
might  call  the  next  day.  When  she  returned  he  gave  her  a  check 
for  seventy  and  some  dollars  as  such  interest.  I  cannot  doubt  the 
substantial  truth  of  this  testimony  of  the  plaintiff  and  Mrs.  Malcolm, 
corroborated  in  part  by  the  testimony  of  the  plaintiff’s  mother  and 
by  the  circumstances  already  and  still  further  to  be  stated.  The 
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letters  of  the  plaintiff  and  her  mother  during  their  absence  in  Eu¬ 
rope  contained  repeated  and  insistent  references  to  the  Kehoe  note, 
and  to  the  representations  upon  which  it  had  been  entrusted  to  him, 
with  demands  upon  him  to  return  it  to  the  bank.  The  correspond¬ 
ence  shows  that  the  plaintiff  was  relying  upon  the  firm  in  respect 
^  to  this  note,  i  he  balance  of  it  is  in  favor  of  the  finding  that 

179  the  note  was  called  to  Early’s  attention,  also  in  this  corre¬ 
spondence.  At  first  he  denied  having  received  any  letter 

whatever  from  the  plaintiff  from  abroad,  but  a  letter  from  him 
which  was  put  in  evidence  acknowledges  the  receipt  of  the  letter 
from  her;  and  although  notice  was  given  to  produce  that  letter  with 
any  others  he  had  received  from  her,  he  failed  to  produce  any. 
She  thinks  she  wrote  him  two  letters  and  that  she  mentioned  the  Ke¬ 
hoe  note.  It  would  have  been  natural  that  she  should  do  so  for  it 
was  troubling  her  mind,  she  was  in  sad  need  of  funds  where  she  was, 
and  I  cannot  doubt  that  she  regarded  the  firm  as  responsible  for  it. 
The  case  shows  that  Early  was  capable  of  dealing  unfairly  with  his 
principal,  and  in  one  instance  was  not  above  attempting  to  intimi¬ 
date  a  witness  from  attending  in  the  case,  by  the  use  of  an  anony¬ 
mous  threatening  post  card.  1  think  the  fair  inference  is  that  the 
letter  he  acknowledged  receiving  from  the  plaintiff  would  have  been 
produced  if  it  had  not  contained  the  reference  to  the  Kehoe  note 
which  the  plaintiff  thinks  it  did.  Lampton,  while  never  explaining 
the  use  he  had  made  of  the  note,  told  the  plaintiff  that  it  was  in¬ 
tact,  and  as  late  as  November,  1907,  paid  money  to  the  plaintiff  and 
her  mother  as  and  for  interest  thereon.  Lampton  was  the  member 
of  the  firm  best  known  to  the  plaintiff  and  with  whom  most  of  her 
interviews  and  correspondence  were  had.  When  she  called  at  the 
office,  if  she  saw  Early  and  made  any  inquiry  he  customarily  referred 
her  to  Lampton.  Lampton  had  no  separate  office  or  business  so  far 
as  appears.  I  think  the  plaintiff  in  all  the  circumstances  was 

180  fairly  justified  in  supposing,  as  she  did  suppose,  that  the 
transactions  regarding  this  note  were  transactions  with  the 

firm,  that  they  came  fairly  within  the  scope  of  the  partnership  busi¬ 
ness  and  agency  and  were  binding  upon  the  firm. 

When  the  plaintiff’s  counsel,  soon  after  his  employment  in  De¬ 
cember,  1907,  endeavored  to  get  from  Early  &  Lampton  some  ex¬ 
planation  of  this  note  transaction,  he  was  referred  by  Early  to  Lamp- 
ton,  and  from  Lampton  could  get  nothing  but  a  reference  to  various 
check  stubs  and  bills,  which  he  claimed  represented  the  proceeds  of 
the  note  as  paid  for  the  plaintiff’s  benefit,  but  which  altogether 
amounted  to  only  a  few  hundred  dollars.  It  will  not  be  forgotten 
that  in  his  answer  Lampton  stated  that  the  proceeds  were  used  to 
pay  debts  of  the  plaintiff,  paid  by  her  direction,  and  paid  about  the 
time  the  note  was  collected,  of  all  which,  he  said,  she  had  knowledge. 
Long  after  he  had  collected  the  note  from  Kehoe  he  gave  the  plain¬ 
tiff  a  receipt  for  it,  which  is  in  evidence,  and  which  states  that  it  was 
to  be  used  for  an  entirely  different  purpose.  As  a  matter  of  fact, 
Lampton  collected  the  note  on  March  31,  1905,  long  before  it  was 
due,  and  accepted,  in  full,  $3,200.  There  seems  to  be  no  escape 
from  the  conclusion  that  he  wrongfully  converted  it.  The  defend- 
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ants  should  be  charged  with  the  full  amount  of  the  note  and  there 
is  no  reasonable  doubt  that  it  was  worth  its  face  value.  Although 
the  check  of  Kehoe  for  $3,200  was  endorsed  by  the  plaintiff,  it  is 
impossible  to  believe,  in  view  of  the  subsequent  treatment  of  the  sub¬ 
ject  of  the  note  bv  both  parties, that  she  ever  understood  that  the  note 
had  been  paid  and  extinguished.  Tt  is  much  more  probable 

181  that  her  endorsement  was  procured  in  some  way  that  left  her 
in  ignorance  of  what  was  being  done.  The  clearly  estab¬ 
lished  facts  exclude  the  hypothesis  that  Lampton  acted  the  part  of 
an  honest  man  in  his  dealings  with  this  note  and  his  misconduct 
lends  probability  to  the  supposition  that  he  imposed  upon  the  plain¬ 
tiff  in  the  beginning.  I  am  convinced  that  he  wanted  the  money 
for  purposes  unconnected  with  the  plaintiff’s  affairs  and  made  a 
heavy  discount  to  get  the  note  paid  before  it  was  due, — that  he  in¬ 
duced  the  plaintiff  to  place  the  note  in  his  hands  by  the  foregoing 
representations  as  to  the  profit  the  firm  could  make  for  her,  and 
that  he  concealed  from  her  as  long  as  he  could  the  fact  that  the  note 
had  been  extinguished. 

The  item  simply  constitutes  another  charge  against  the  firm  and 
can  be  counterbalanced  only  by  clearly  proven  items  of  credit.  Tt 
may,  however,  be  extinguished  or  reduced  by  such  items  notwith¬ 
standing  the  wrongful  nature  of  the  conversion.  Tt  was  in  the  trans¬ 
action  of  business  within  the  apparent  scope  of  the  partnership  that 
the  wrong  was  done,  wherefore  the  charge  is  a  proper  one  against  the 
firm ;  but  so  far  as  the  firm  has  paid  money  to  the  plaintiff  out  of  the 
proceeds  of  this  note,  it  should  receive  credit,  for  that  is  equity. 
The  very  claim  that  the  proceeds  were  used  in  whole  or  in  part  to  pay 
debts  of  the  plaintiff  and  charges  against  her  properties  in  the 
hands  of  the  firm  shows,  however,  how  futile  is  the  effort  to  separate 
this  transaction  from  the  other  partnership  transactions  and  re¬ 
lieve  Early  from  liability  thereon.  The  fraudulent  character 

182  of  the  defendants’  dealings  with  the  plaintiff,  which  appear 
repeatedly  throughout  this  case,  disentitles  either  of  them 

to  have  items  of  credit  found  and  allowed  upon  their  uncorroborated 
evidence.  They  must  establish  every  item  by  properly  corroborated 
evidence,  and  must  make  the  fullest  disclosure  of  all  sources  of  evi¬ 
dence  within  their  power.  Their  position  that  they  had  already  dis¬ 
closed  fully  is  shown  to  have  been  untrue,  and  their  constant  de¬ 
mand  that  the  plaintiff  should  give  them  particulars  of  all  claims 
of  wrongdoing  on  their  part  is,  in  view  of  their  studious  and  fraudu¬ 
lent  concealment  of  the  facts,  not  to  be  countenanced.  They  have 
covered  the  plaintiff’s  business  from  her  sight,  and  now  they  profess 
to  be  greatly  outraged  by  her  refusal  to  tell  them  exactly  what  they 
have  concealed.  Tt  is  for  them  to  show  what  they  have  concealed, 
the  fact  that  they  have  concealed  having  been  clearly  shown  in  more 
than  one  instance,  from  which  their  disposition  to  conceal  in  others 
is  but  a  natural  and  legitimate  deduction.  They  must  assume  and 
bear  the  duty  of  such  a  rigid  accounting  as  the  law  always  imposes 
upon  unfaithful  stewards. 

4.  The  $1,100  second  trust  on  1859  Mintwood. 

The  defendants  Early  &  Lampton  are  to  be  charged  with  the  full 
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amount  hereof,  and  credited  with  such  amounts  thereof  as  they  can 
show  inured  to  the  plaintiffs  benefit,  in  the  accounting  which  they 
will  be  required  to  make.  They  are  to  be  allowed  no  commission 
directly  or  indirectly. 

5.  The  sales  of  1859  and  1863  Mintwood. 

The  defendants  sold  1859  to  Smith  for  $9,750  on  June  21,  1907, 
the  purchaser  assuming  as  a  part  of  the  price  a  trust  thereon 
183  for  $7,000.  Their  contract  with  the  purchaser  called  for 
$750  cash  and  $2,000  in  monthly  $50  notes,  with  interest  at 
o  per  cent.  For  the  plaintiff  they  made  a  statement  representing  the 
sale  to  have  been  made  for  the  price  of  $9,500,  and  charging  their 
commission  at  $285.  The  suggestion  is  made  by  the  defendants’ 
counsel  that  the  difference  is  probably  to  be  accounted  for  by  a  dis¬ 
count  upon  the  second  trust  notes,  which  they  may  have  been  com¬ 
pelled  to  allow  in  order  to  realize  upon  them.  But  this  is  a  sug¬ 
gestion  only.  There  is  no  evidence  that  such  a  discount  was  in  fact 
made,  still  less  that  they  were  compelled  to  make  it,  and  if  it  was 
made  and  was  necessary  it  does  not  justify  a  misstatement  to  the 
plaintiff  of  the  true  price.  The  defendants  must  be  charged  with 
the  actual  price  and  must  account  for  it  in  some  proper  way.  More- 
over,  the  evidence  clearly  shows  that  there  was  no  discount,  but  that 
the  $2,000  was  paid  in  full.  This  appears  from  the  testimony  of 
Miller,  the  Secretary  of  the  Title  Companv  which  disbursed  the  loan. 
L*t  the  defendants  therefore  account  for’ the  price,  $9,750  at  which 
this  property  was  sold,  taking  no  commission  thereon. 

1863  Mintwood  was  sold  by  the  defendants  to  James  M.  Baker 
in  August,  1907  for  $9,250.  The  evidence  shows  clearly  enough 
that  they  never  accounted  to  her  for  the  proceeds  in  any  proper 
way.  They  must  do  so  now,  taking  no  commission  and  being  al¬ 
lowed  no  commission  as  paid  to  any  other  agent,  they  having  mis¬ 
represented  the  facts  to  her.  The  evidence  upon  the  present  record 
is  not  sufficient  to  enable  the  Court  to  determine  exactly  the  items 
of  credit. 

184  H.  An  accounting  should  be  taken  concerning  the  read¬ 
justment  of  the  loan  and  trust  upon  the  St.  George.  The  de¬ 
fendants  should  be  credited  with  the  monevs  actually  and  neces¬ 
sarily  disbursed  by  them  for  that  purpose,  they  should  not  be  al¬ 
lowed  any  commission  for  procuring  the  loan.  They  have  already 
waived  any  possible  right  to  a  commission  for  procuring  insurance 
upon  the  property,  which  they  had  previously  charged;  hence  that 
item  is  eliminated.  1  he  facts  with  reference  to  the  payment  of  a 
commission  to  the  American  Security  &  Trust  Company  will  be 
ascertained  and  reported  by  the  Auditor,  and  dealt  with  upon  the 
coming  in  of  his  report. 

7.  The  Navy  Yard  properties. 

These  transactions,  so  far  as  their  alleged  fraudulent  aspects  are 
concerned,  came  to  light  during  the  taking  of  the  testimony  and 
were  covered  by  an  amendment  to  the  amended  and  supplemental 
bill,  as  before  stated. 

April  7,  1906,  the  plaintiff  deeded  these  four  properties  to  one 
Hunter,  one  of  which,  it  is  admitted,  was  included  by  mistake,  hav- 
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mg  been  previously  conveyed  to  other  grantees.  Hunter  is  claimed 
by  the  defendants  to  have  been  merely  their  representative.  It  is  ad¬ 
mitted  that  they  sold  part  of  the  property  to  Cooper,  part  to  Hop- 
pin  and  part  to  Christman,  and  that  Hunter  made  the  deeds  to  these 
purchasers  respectively  by  the  direction  of  Early  &  Lampton.  The 
defendant’s  position  is  that  they  purchased  the  property  from  the 
plaintiff  and  paid  her  for  it.  Her  position  is  that  they  sold  it  as  her 
agent,  having  never  accounted  to  her  for  it  and  must  now  account. 
The  defendants  claim  to  have  purchased  the  property  of  the  plain¬ 
tiff  through  one  Stevens,  a  young  man,  a  cousin  of  the  plain- 

185  tiff,  who,  they  insist,  was  the  plaintiff’s  agent  in  the  transac¬ 
tion.  Yet  they  admit  having  paid  Stevens  a  commission  of 

$325  for  his  services  in  the  business,  without  letting  the  plaintiff 
know  of  it.  The  evidence,  however,  shows  plainly  that  the  defend¬ 
ants  were  not  purchasers,  but  were  acting  as  agents  of  the  plaintiff 
and  bound  by  the  usual  obligation  resting  upon  agents.  The  de¬ 
fendants’  books  show  letter  press  copies  of  statements  of  the  sales 
of  these  properties,  which  the;  defendants  say  were  rendered  to  the 
plaintiff.  They  show  each  transaction  as  a  sale  made  for  her.  They 
do  not,  however,  report  the  facts  truly,  but  misstate  the  prices  at 
which  the  properties  were  sold.  In  the  accounting  which  must  be 
taken  of  these  Navy  Yard  sales,  the  defendants  are  to  be  treated  as 
agents,  accountable  for  all  that  they  received,  credited  with  no  com¬ 
missions  and  allowed  only  such  disbursements  as  are  clearly  proved 
to  have  been  made  and  to  have  been  necessary  and  with  such 
amounts  as  they  show  to  have  been  paid  to  the  plaintiff  or  for  her 
benefit.  In  part  payment  for  one  of  these  properties  the  defendants 
accepted  a  certificate  of  stock  at  $500.  The  defendants  should  be 
charged  with  the  then  actual  value  of  this  share,  not,  as  the  plain¬ 
tiff  claims,  with  its  nominal  value  as  treated  in  the  trade. 

The  case  will  be  referred  to  the  Auditor  to  take  the  accounting 
along  the  lines  of  this  opinion,  and  to  state  the  accounts  between 
the  parties.  The  defendants  must  account  fully  for  all  moneys  or 
other  property  of  the  plaintiff  coming  into  their  hands,  including 
all  rents.  They  are  to  be  credited  with  no  commission  upon 

186  rent.  In  short,  they  can  receive  no  compensation  for  any 
part  of  their  administration,  but  must  be  charged  with  the 

necessary  expense  of  removing  the  effects  of  their  maladministration, 
including  reasonable  counsel  fees.  They  should  be  charged  with 
interest  at  the  legal  rate  upon  the  annual  balances  to  be  ascertained 
by  the  Auditor.  Upon  the  accounting  the  plaintiff  will  be  allowed 
to  trace  as  far  as  possible  the  misappropriated  funds  and  to  have  that 
branch  of  the  case  presented  in  the  report. 

WENDELL  P.  STAFFORD,  Justice. 
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1^7  Piled  October  2,  1914. 

Suggestion  of  Death . 

The  death  of  the  defendant  Charles  Early,  which  occurred  here¬ 
tofore,  on,  to  wit,  the  25th  day  of  September,  A.  D.  1914,  is  sug¬ 
gested  to  the  Court. 

J.  J.  DARLINGTON, 

Lately  Attorney  for  Charles  Early. 

Service  of  a  copy  of  the  above  suggestion  of  death  this  2nd  dav  of 
October,  A.  D.  1914,  accepted. 

GEORGE  E.  SULLIVAN, 

Attorney  for  Plaintiff. 


188  Filed  October  6,  1914. 

Affidavit  Opposing  Plaintiff's  Application  for  Nunc  pro  Tunc  Decree. 
District  of  Columbia,  ss: 

I,  Joseph  J.  Darlington,  on  oath  say  that  I  was  the  attorney  for 
Charles  Early,  defendant  in  the  above  entitled  cause,  until  his  death, 
on  the  25th  day  of  September,  A.  D.  1914;  that,  as  I  am  informed, 
believe  and  therefore  aver,  the  said  Charles  Early  left  a  last  will  and 
testament,  steps  for  the  admission  of  which  to  probate  and  record 
and  the  issuance  of  letters  testamentary  to  the  executors  therein 
named  are  being  taken,  as  I  am  further  informed  by  the  National 
Savings  &  Trust  Company,  one  of  the  said  executors;  that  said  de¬ 
cedent  left  a  widow,  and,  as  his  only  heir  at  law  and  next  of  kin.  a 
daughter,  who  is  a  non-resident  of  the  District  of  Columbia,  and 
that,  as  affiant  is  informed  and  believes,  and  therefore  avers,  the 
absence  of  any  person  or  persons  in  the  District  having  full  knowl¬ 
edge  respecting  the  status  of  his  proj>ertv  and  affairs  is  such  as  may 
delay  for  a  short  period,  which  probably  will  not  exceed  a  week 
from  this  date,  the  probate  of  the  will  and  the  issuance  of  letters  tes¬ 
tamentary  thereunder. 

%j 

I  further  on  oath  say  that  at  the  conclusion  of  the  argument  and 
submission  of  the  above  cause  to  the  Court,  which  occurred  on  or 
about  the  17th  day  of  November,  A.  D.  1913,  counsel  for  the  plain¬ 
tiff  moved  the  court  orally  to  l>e  allowed  time  in  which  to  pre- 

189  sent  a  brief  in  reply  to  the  argument  on  behalf  of  the  defend¬ 
ants,  and  was  by  the  court  orally  allowed  one  week  in  which 

to  present  such  a  brief,  with  the  privilege  to  the  defendants  to  pre¬ 
sent  a  brief  in  reply ;  that  the  said  brief  on  behalf  of  the  plaintiff  was 
not  presented  until  thereafter,  to  wit,  the  4th  day  of  February,  A. 
D.  1914,  when  a  volume  of  369  typewritten  pages  was  presented  as 
plaintiff’s  brief  supplemental  to  the  argument  at  the  hearing,  and 
that  counsel  for  the  defendants  were  thereupon  allowed  further  time 
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to  present  their  brief  in  reply,  which  brief  was  presented  to  the 
court  thereafter,  in^the  month  of  April,  A.  D.  1914,  approximately 
on  or  about  the  loth  day  of  said  month,  prior  to  which  time  the 
submission  of  the  cause  to  the  court  wTas  held  open  for  the  presenta¬ 
tion  of  briefs  for  the  respective  parties,  at  the  instance  of  the  attor¬ 
ney  for  the  plaintiff  as  aforesaid. 

In  so  far  as  I  am  advised,  the  persons  named  as  executors  of  the 
will  of  the  said  Charles  Early,  who  are  his  widow  and  the  National 
Savings  rl  rust  Company,  have  not  as  yet  employed  counsel  to  rep¬ 
resent  them  in  the  further  progress  of  this  cause,  the  employment 
of  the  counsel  retained  by  Mr.  Early  himself  having  necessarily 
terminated  with  his  death. 

JOSEPH  J.  DARLINGTON. 


Subscribed  and  sworn  to  before  me  this  6th  day  of  October,  A.  D. 

1914. 


J.  R.  YOUNG,  Clerk, 

By  F.  E.  CUNNINGHAM, 

Ass’t  Clerk. 


190 


Filed  October  9,  1914. 


Notice  to  I  nited  States  Fidelity  and  Guaranty  Company ,  Surety  in 

$4000.  Bond  Filed  March  30,  1911. 


United  States  Fidelity  and  Guaranty  Company, 
Washington,  D.  C. 


Southern 


Building, 


Gentlemen  :  Take  notice  that  on  Wednesday,  next,  October  14th, 
1914,  at  four  P.  M.,  the  decree  in  the  above  case  will  be  signed  by 
Mr.  Justice  Stafford,  and  1  will  request  the  same  to  be  entered  nunc 
pro  tunc  as  of  April  18,  1914.  Since  the  decree  as  drafted  includes 
a  judgment  against  you  as  surety  on  the  $4000.  bond,  executed  by 
you  and  Charles  Early  to  Margaret  C.  Sands,  filed  in  the  cause 
March  30,  1911,  as  a  substitute  in  lieu  of  the  “Winchester”,  you 
may  proceed  before  Mr.  Justice  Stafford  at  the  time  named,  or  there¬ 
after  by  way  of  appeal,  or  both,  as  you  may  be  advised. 

GEO.  E.  SULLIVAN, 

Attorney  for  Plaintiff. 


Service  of  the  foregoing  notice  acknowledged  this  9th  day  of 

Ortnhpr  1Q14 

U.  S.  FIDELITY  &  GUARANTY  CO., 

By  J.  S.  S W ORMSTEDT, 

Manager. 


191  Appearance  of  National  Savings  Sc  Trust  Co. 

Filed  October  14,  1914. 


Comes  now  the  National  Savings  &  Trust  Company,  a  corpora¬ 
tion,  which  has  heretofore  been  appointed  executor  of  the  estate 
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of  the  defendant  Charles  Early,  deceased,  by  an  order  of  this  Hon¬ 
orable  Court  passed  on  the  13th  day  of  October,  1914,  and  enters 
its  appearance  as  a  party  defendant  in  the  above  entitled  cause  in 
the  place  and  stead  of  the  said  Charles  Early,  deceased,  and  it  files 
the  affidavit  hereto  annexed  setting  forth  the  condition  of  said 
estate  so  far  as  the  same  has  come  to  said  executor’s  knowledge. 

WALTER  C.  CLEPHANE, 

Attorney  for  Executor . 

102  Affidavit. 

District  of  Columbia,  ss: 

1  rank  Stetson,  being  duly  sworn  according  to  law,  deposes  and 
says: 

^  I.  1  am  the  Trust  Officer  of  the  National  Savings  and  Trust 
Company,  a  corporation  duly  organized  under  the  laws  in  force  in 
the  District  of  Columbia  and  doing  business  therein; 

II.  Said  Company  is  the  duly-qualified  and  acting  Executor  un¬ 
der  the  last  Will  and  Testament  of  Charles  Early,  late  of  the  District 
of  Columbia  deceased,  which  Will  and  Testament  was  duly  admitted 
to  probate  and  record  by  the  Supreme  Court  of  the  District  of  Colum¬ 
bia,  holding  a  1  robate  Court,  on  October  13,  1914,  a  true  copy  of 
which  Will  and  Testament,  dated  February  23,  1912,  is  hereto  at¬ 
tached  and  made  a  part  hereof.  Annie  Early,  appointed  in  said 
\\  ill  as  one  of  the  Executors  thereof,  filed  in  said  Court  a  written 
renunciation  of  her  right  to  act  in  said  capacity,  and  therefore, 
letters  testamentary  upon  the  estate  of  said  Charles  Early  issued 
from  said  Court  unto  said  Company  as  sole  Executor; 

III.  Said  Charles  Early,  in  so  far  as  affiant  has  been  able  to  ascer¬ 
tain  and  according  to  his  best  knowledge,  information  and  belief, 
died  seized  of  the  following-described  real  estate  situated  in  the 
District  of  Columbia,  namely: 

Sublots  numbered  Sixty  (60)  and  Sixty-one  (61)  in  Square 
numbered  One  hundred  and  eleven  (111),  improved  in  part  by 

premises  numbered  1603  Connecticut  Avenue,  Northwest  Wash¬ 
ington,  D.  C. ; 

Sublot  numbered  Three  hundred  and  thirty-one  (331)  in  Square 
numbered  One  hundred  and  fifty-six  (156)  improved  in 
193  part  by  premises  numbered  1747  Church  Street,  Northwest, 
Washington,  D.  C.,  an  apartment  house  known  as  the  “Peb- 
bleton” ; 

The  North  Sixteen  and  67/100  (16.67)  feet  of  Sublot  numbered 
Two  (2),  all  of  Sublot  numbered  Twenty-three  (23)  and  Twenty- 
four  (24),  and  the  North  Thirty-five  and  8/100  (35.08)  feet  on 
Twenty-first  Street  of  Sublot  numbered  One  (1)  in  Square  num¬ 
bered  Sixty-five  (65),  improved,  respectively,  by  premises  num¬ 
bed  1724,  1726  1728  and  1732  Twenty-fim  StrL,  Northwest, 

An  undivided  one-half  interest  in  and  to  lot  numbered  Fortv- 
three  (43)  in  Square  numbered  Twenty-five  hundred  and  fifty- 
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eight  (2558),  improved  in  part  by  a  garage,  being  in  rear  of 
premises  numbered  2111  Eighteenth  Street,  Northwest,  Washing- 
ton,  D.  C. ; 

An  undivided  interest  in  and  to  Sublot  numbered  One  hun¬ 
dred  and  nineteen  (119)  in  Square  numbered  Two  hundred  and 
seventy-four  (274),  improved  in  part  by  premises  numbered  1919 
Thirteenth  Street,  Northwest,  Washington,  D.  C. 

Your  affiant  is  informed  and  believes  that  all  of  said  real  estate 
is  encumbered  by  deed  of  trust  or  otherwise,  but  he  has  been  unable, 
up  to  the  present  time,  to  determine  the  exact  extent  of  the  encum¬ 
brances  thereon; 

IV.  To  the  best  of  affiant’s  knowledge,  information  and  belief, 
said  Charles  Early,  at  the  time  of  his  death,  was  possessed  of  certain 
personal  property,  including  money  in  bank,  Fifty-four  and  30/100 
Dollars  ($54.30),  household  furniture  of  the  estimated  value  of 
One  thousand  Dollars  ($1,000.),  and  shares  of  the  capital  stock 
of  The  Charles  Early  Company,  Incorporated,  the  value  of  which 
is  unknown  to  affiant. 

A".  That  in  addition  to  the  expenses  of  his  last  illness  and  funeral 
expenses,  in  the  probable  amount  of,  say  One  thousand  Dol- 
194  lars  ($1,000.),  and  the  above-mentioned  encumbrances  upon 
his  real  estate,  your  affiant  is  informed  and  believes  that 
said  Charles  Early  left  unsecured  debts,  represented  by  promissory 
notes,  in  the  aggregate  amount  of  Eighty-four  hundred  Dollars 
($8400.),  and  other  miscellaneous  debts,  the  exact  extent  and  char¬ 
acter  of  which,  your  affiant,  however,  is  unable  at  this  time  to  ascer¬ 
tain. 

In  addition  to  the  above-mentioned  indebtedness,  there  is  now 
pending  in  the  Supreme  Court  of  the  District  of  Columbia  a  suit 
filed  by  Margaret  C.  Sands  as  plaintiff  against  the  said  Charles  Early 
and  James  J.  Lampton,  being  Equity  Cause  No.  27705,  in  which 
suit  the  Justice  who  heard  the  same  has  filed  an  opinion  from 
which  it  will  appear  that  the  said  Charles  Early  may  be  indebted 
to  the  said  Sands  to  the  extent  of  some  Twenty  thousand  Dollars 
($20,000.)  or  more. 

FRANK  STETSON. 

Subscribed  and  sworn  to  before  me  this  14th  day  of  October  A.  D. 
1914. 

[seal.]  CHAS.  C.  LAMBORN, 

Notary  Public,  D .  C. 


195  Filed  October  14,  1914. 

Affidavit  in  Support  of  Plaintiff's  Application  for  Nunc  Pro  Tunc 

Decree. 


District  of  Columbia,  ss: 

I,  George  E.  Sullivan,  on  oath  say  that  I  am  the  attorney  for 
the  plaintiff  in  the  above-entitled  cause;  that  on  October  6,  1914 
14— 2783a 
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J.  J.  Darlington,  Esquire,  presented  and  read  to  Mr.  Justice  Staf¬ 
ford  the  affidavit  filed  by  Dr.  Darlington  in  this  cause  on  that  date 
and  requested,  on  behalf  of  the  representatives  of  the  estate  of  the 
defendant  Early,  deceased,  that  the  signing  of  the  decree  herein  be 
postponed  for  a  short  period  in  order  to  enable  such  representatives 
to  appear  in  the  cause  before  the  signing  of  such  decree;  that  Mr. 
Justice  Stafford  thereupon  stated  to  Mr.  Darlington  that,  in  view 
of  the  request  made,  the  signing  of  the  decree  would  be  postponed 
until  Wednesday,  October  14,  1914,  at  4  o’clock  P.  M. ;  that  on 
October  8,  1914,  the  last  will  and  testament  of  said  Early,  deceased, 
dated  February  23  1912,  was  filed  in  the  office  of  the  Register  of 
Wills  D.  C.,  and  said  will  refers  to  property  belonging  to  deceased 
in  Roanoke,  Ya.,  occupied  by  his  daughter,  Annie  Ridge  Fairfax, 
which  property  the  deceased  gives  absolutely  to  his  wife,  Annie 
Early ;  that  said  will  also  provides,  among  other  things,  for  the  pay¬ 
ment  to  deceased’s  wife  of  60%  of  the  income  from  his  other  estate 
and  for  the  payment  to  deceased’s  said  daughter  of  40%  of 
196  said  income,  and  provides  lastly: 

1  nominate,  constitute  and  appoint  said  National  Savings  and 
Trust  Company  and  my  said  wife,  Annie  Early,  executors  of  this  my 
last  will  and  testament,  and  direct  and  request  that  said  Annie 
Early  be  not  required  to  give  bond  or  other  security  for  the  faithful 
performance  of  her  duties  as  executrix.” ; 

that  on  October  9,  1914,  one  of  the  executors  named  in  said  will, 
namely,  said  National  Savings  and  Trust  Company,  filed  in  Ad¬ 
ministration  Case  No.  21,157  before  the  Probate  Branch  of  this 
Honorable  Court,  a  petition  asking  for  the  probate  of  said  will  and 
for  the  granting  of  letters  testamentary  to  said  petitioner,  said  peti¬ 
tion  being  accompanied  by  a  paper  signed  by  the  other  executor, 
Mrs.  Early,  requesting  the  Court  to  proceed  as  if  she  were  not  named 
as  executor  in  the  will ;  that  said  petition  recited  that  said  deceased 
left  surviving  him  his  widow,  said  Annie  Early,  and  said  Annie 
Ridge  Fairfax  (wife  of  Ronald  Randolph  Fairfax)  as  deceased’s 
only  daughter,  heir  at  law  and  next  of  kin,  and  the  waivers  of  cita¬ 
tion  and  consents  of  both  of  them  accompanied  said  petition ;  that 
said  petition  also  recited  the  fact  that  the  representatives  of  the  estate 
of  said  deceased  had  notice  that  a  decree  nunc  pro  tunc  had  been 
applied  for  by  the  plaintiff  in  this  cause  as  of  the  date  of  the  hear¬ 
ing  in  this  cause  and  also  that  the  hearing  herein  upon  such  appli¬ 
cation  had  been  set  for  Wednesday,  October  14,  1914;  that  on  Oc¬ 
tober  12,  1914,  an  order  was  entered  in  said  Administration  Case 
No.  21,157  admitting  the  aforesaid  will  to  probate  and  record  and 
granting  letters  testamentary  to  said  National  Savings  and  Trust 
Company ;  that  I  am  credibly  informed  and  believe  that  said  execu¬ 
tor  is  a  corporation  of  the  District  of  Columbia  and  wholly  engaged 
in  business  within  the  District  of  Columbia ;  that  on  said  October  6, 
1914,  Mr.  Darlington  stated  to  Mr.  Justice  Stafford  that  the  de¬ 
ceased’s  estate  was  more  than  ample  to  protect  the  plaintiff  herein  in 
the  realization  of  everything  to  which  she  may  be  decreed  to  be  en- 
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titled,  but  that  later,  on  October  12, 1914,  Walter  C.  Clephane, 
197  Esquire,  as  attorney  for  the  executor,  National  Savings  and 
Trust  Company,  appeared  before  Mr.  Justice  McCoy  and 
stated  to  him  in  open  Court  that  said  deceased  left  no  personal  estate 
worth  mentioning  and  that  his  real  estate  appeared  to  be  encumbered 
to  the  full  extent  that  it  could  stand  so  that  the  question  of  the 
value  of  deceased’s  estate  was  involved  in  considerable  doubt;  and 
affiant  further  says  that  the  deceased’s  said  widow,  Mrs.  Early,  em¬ 
bodied  in  the  waiver  of  citation  filed  by  her  an  express  reservation 
of — “the  period  allowed  by  law  within  which  to  elect  as  to  whether 
she  will  take  under  the  provisions  of  the  will  referred  to  in  said 
petition.” 

GEO.  SULLIVAN, 


Subscribed  and  sworn  to  before  me  this  14th  day  of  October  A. 
D.  1914. 


J.  R.  YOUNG,  CVk, 

By  F.  E.  CUNNINGHAM, 

Asst.  Clk. 


198  Filed  October  17,  1914. 

Decree. 

This  cause  came  on  to  be  heard  upon  the  pleadings  and  evidence, 
and  was  argued  by  counsel  and  submitted  to  the  Court  on  April 
18,  1914;  and  after  consideration  thereof,  It  is,  by  the  Court,  this 
17th  day  of  October,  1914,  nunc  pro  tunc  as  of  said  April  18,  1914, 
adjudged,  ordered  and  decreed  as  follows: 

First.  That  this  cause  be,  and  it  is  hereby,  referred  to  William 
W.  Millan,  Esquire,  as  Special  Auditor  of  this  Court  for  a  full  and 
complete  accounting,  by  the  defendants  Charles  Early  and  James 
J.  Lampton,  respecting  all  of  the  affairs  of  the  plaintiff  Margaret 
C.  Sands  from  the  commencement  of  their  relationship  to  her  affairs 
or  any  of  them;  and,  from  the  pleadings  and  evidence  now  in  the 
case,  and  from  such  further  evidence  as  the  parties  may  adduce  be¬ 
fore  the  Auditor  upon  matters  which  the  Court  has  left  open  for 
further  evidence,  to  state  the  accounts  between  the  parties,  pursuant 
to  the  findings  and  directions  contained  in  the  Court’s  opinion  filed 
herein,  excepting  the  direction  as  to  allowance  of  reasonable  counsel 
fees  to  plaintiff,  which  allowance  the  plaintiff  waives  in  open 

199  Court,  and  also  pursuant  to  the  further  directions  hereinafter 
recited  n&ixiely  * 

a.  The  item  of  $150  received  from  plaintiff  on  October  24,  1904, 
shall  be  credited  to  her  as  against  said  defendants  Early  and  Lamp- 
ton. 

b.  Should  the  true  state  of  the  rent  account  respecting  any  par¬ 
ticular  property  herein  involved,  as  to  which  said  defendants  are 
required  to  make  full  accounting,  be  not  ascertainable,  then  the 
plaintiff  will  be  entitled  to  have  the  rental  value  of  such  property, 
during  the  period  unaccounted  for,  ascertained  and  credited  to  her 
as  against  said  defendants. 
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c.  Said  defendants  shall  have  no  benefit  from  rebates  received  or 
deductions  taken  by  them  in  connection  with  repair  bills  or  fire 
insurance  premiums  or  otherwise  relating  to  plaintiff’s  properties, 
and  all  benefit  therefrom  shall  inure  to  the  plaintiff. 

d.  The  plaintiff  and  her  counsel  shall  have  full  and  free  access 
to  all  accounts,  papers  and  vouchers  of  said  defendants  relating  to 
plaintiff  s  affairs,  and  without  the  imposition  of  any  restriction  or 
requirement  that  what  is  examined  shall  be  noted  as  a  part  of  the 
proceedings. 

e.  The  true  value  of  the  part  of  Lot  4,  Square  881,  Washington, 

D.  C.,  sold  by  said  defendant®  Early  and  Lampton  to  Philip  H. 
Christman  in  October,  1906,  shall  be  ascertained  as  of  said  date; 
an  j  ^  p°  elects,  she  shall  be  credited  with  such  true  value 

as  due  her  as  of  said  date,  in  lieu  of  the  then  value  of  the  purchase 
consideration  received  by  said  defendants  from  Christman. 

/.  The  true  value  of  1863  Mintwood  PL,  Washington,  D.  C.,  sold 
by  said  defendants  Early  and  Lampton  to  James  M.  Baker  in 
August  1907,  shall  be  ascertained  as  of  said  date;  and  the 
200  plaintiff  is  to  be  credited  as  against  said  defendants  with 
such  true  value  as  due  her  as  of  said  date,  provided,  however, 
that  the  amount  so  credited  shall  not  be  less  than  the  amount  for 
which  said  defendants  actually  sold  said  property. 

g.  In  stating  the  accounts,  the  Auditor  will  cnarge  said  defend- 

.  m  ^  ^  ei  \  sum  of  money  due  by  said  defendants  to  the  plain¬ 

tiff  as  of  the  date  when  such  sum  became  due,  together  with  interest 
at  the  rate  of  six  per  cent,  per  annum  from  the  date  when  it  became 
due  to  January  First  next  following,  the  sum  itself,  together  with 
such  interest,  to  be  then  included  in  the  then  general  annual  balance 
of  the  accounts  to  be  stated  by  the  Auditor.  Each  general  annual 
balance  of  the  accounts  shall  cover  and  include,  as  a  part  thereof, 
interest  at  six  per  cent,  per  annum  upon  the  preceding  general 
annual  balance. 

h.  The  real  and  personal  estate  of  said  defendants  Early  and 
Lampton,  respectively,  shall  be  ascertained,  and  a  report  made  by 
the  Auditor  to  the  Court  stating  the  precise  nature  and  value  of 
the  interests  of  said  defendants,  or  either  of  them,  in  each  item  com¬ 
prising  such  estate,  such  report  to  be  so  full  and  complete  that  the 
Court  may  order  immediate  sequestration  of  said  real  and  personal 
estate  or  such  part  thereof  as  may  be  necessary  to  satisfy  this  decree 
and  the  further  decree  to  be  entered  upon  the  coming  in  of  the  Audi¬ 
tor’s  full  report. 

^  Second.  That  the  plaintiff  do  now  recover  of  defendants  Charles 
Early  and  James  J.  Lampton  all  costs  herein  to  date  to  be  taxed 
by  the  Clerk,  and  have  execution  therefor  as  at  law. 

201  Third.  That  the  nlaintiff  do  now  recover  of  defendants 
Charles  FLu  1\  and  James  J.  Lampton,  and  have  execution 
therefor  as  at  law,  the  following  amounts: 

a.  Seven  thousand  five  hundred  dollars  ($7,500),  together  with 
interest  at  six  per  cent,  per  annum,  compounded  annually,  from 
October  20,  1904  until  paid, — said  sum  having  been  found  to  be 
due  the  plaintiff  from  the  sale  of  the  “Mintwood  Home”  property 
referred  to  in  this  cause. 

b.  Two  thousand  and  fourteen  dollars  and  three  cents  ($2,014.- 
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03),  together  with  interest  at  six  per  cent,  per  annum,  compounded 
annually,  from  December  10,  1904  until  paid, — said  sum  having 
been  found  to  be  due  the  plaintiff  from  the  wrongful  payment  of 
that  amount  by  said  defendants  to  discharge  the  second  trust  on  the 
“Margaret”  property. 

c.  Five  thousand  five  hundred  and  eighty-two  dollars  and  sixty- 
eight  cents  ($5,582.68),  together  with  interest  at  six  per  cent,  per 
annum,  compounded  annually,  from  March  15,  1905  until  paid, — 
said  sum  being  equal  to  the  total  selling  prices  of  1620  18th  street 
and  1867  Mintwood  Place,  Washington,  D.  C.,  sold  by  said  defend¬ 
ants;  the  recovery  of  this  sum  by  the  plaintiff,  however,  not  to 
prejudice  her  right  to  later  recover  herein  such  additional  sum,  if 
any,  as  may  be  found  in  the  proceedings  before  the  Auditor  to  be 
due  the  plaintiff  by  reason  of  the  true  value  of  said  properties,  or 
either  of  them,  exceeding  said  selling  prices. 

Fourth.  That  the  plaintiff  do  now  recover  of  defendant  Early,  as 
principal,  and  the  United  States  Fidelity  and  Guaranty  Company,  as 
surety,  the  sum  of  Four  thousand  dollars  ($4,000)  upon  their  cer¬ 
tain  bond  in  that  sum  filed  in  this  cause  March  30,  1911, 

202  and  have  execution  therefor  as  at  law;  said  bond  having 
been  filed  herein  as  a  substitute  in  lieu  of  certain  real  estate, 

known  as  the  “Winchester”,  which  was  thereupon  and  thereby  re¬ 
leased  and  discharged  from  the  lis  pendens  of  this  suit,  upon  the 
condition  recited  in  said  bond  that  said  bond  should  be  liable  for 
any  rights  of  the  plaintiff  in  respect  of  the  said  real  estate  as  against 
defendant  Early.  The  Court  hereby  adjudges  and  determines  that 
the  plaintiff,  though  electing  to  waive  all  right  to  beneficial  owner¬ 
ship  in  said  real  estate,  nevertheless  retains  a  right  to  an  equitable 
lien  for  the  sum  of  Four  thousand  and  eighty-one  dollars  and  thirty- 
two  cents  ($4,081.32),  with  interest  at  six  per  cent,  per  annum, 
compounded  annually,  from  March  15,  1905,  said  sum  being  the 
amount  used  by  defendants  Charles  Early  and  James  J.  Lampton 
in  the  original  purchase  of  said  real  estate  out  of  moneys  derived 
by  them  from  their  wrongful  conversion  of  plaintiff’s  properties 
1620  18th  Street  and  1867  Mintwood  Place.  Upon  full  or  partial 
satisfaction  of  this  paragraph,  the  amount  so  paid  shall  be  credited 
upon  clause  c  of  paragraph  Third  of  this  decree,  applying  the  pay¬ 
ment  first  to  interest  and  then  upon  the  principal. 

Fifth.  That  jurisdiction  of  this  cause  is  retained  by  the  Court 
to  enforce  compliance  with  the  terms  of  this  decree,  and  also  for  the 
entry  of  the  further  proper  decrees  or  orders  upon  the  coming  in  of 
the  report  of  the  Auditor. 

WENDELL  P.  STAFFORD,  Justice. 

203  Notation  of  Appeal  bi/  Defendant  National  Savings  <fe  Trust 

Co. 

Filed  November  10,  1914. 

*  *  *  *  *  * 

Comes  now  the  National  Savings  &  Trust  Company,  Executor  of 
the  estate  of  Charles  Early,  deceased,  and  in  open  court  notes  an 
appeal  from  the  decree  entered  herein  on  the  17th  day  of  October, 
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1914,  and  prays  for  the  passage  of  an  order  fixing  the  amount  of 
the  appeal  bond  herein,  for  costs  only. 

WALTER  C.  CLEPHANE, 

Attorney  for  the  National  Savings  &  Trust  Co., 

Executor  as  Aforesaid. 

Notation  of  Appeal  by  Defendant  James  J.  Lampton. 

Filed  November  10,  1914. 

****** 

Comes  now  James  J.  Lampton,  defendant  herein,  and  in  open 
court  notes  an  appeal  from  the  decree  entered  herein  on  the  l<th 
day  of  October,  1914,  and  prays  for  the  passage  of  an  order  fixing 
the  amount  of  the  appeal  bond  herein,  for  costs  only. 

CHARLES  POE, 

Attorney  for  Defendant 

James  J.  Lampton. 

20i  Order  for  Citation  on  Appeal. 

Filed  November  10,  1914. 

****** 

The  Clerk  of  said  Court  will  issue  a  citation  against  the  plain¬ 
tiff  upon  the  appeals  noted  by  the  defendants  Early  Lampton  in 
the  above  entitled  case. 

WALTER  C.  CLEPHANE. 
CHARLES  POE, 

Attorneys  for  Appellants. 

205  In  the  Supreme  Court  of  the  District  of  Columbia. 

Filed  Nov.  10,  1914.  J.  R.  Young,  Clerk. 

No.  27705.  In  Equity. 

Margaret  C.  Sanlns 
vs. 

Charles  Early  et  al. 

The  President  of  the  United  States  to  Margaret  C.  Sands,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Court  of  Appeals  of  the  District  of  Columbia,  upon  the  docketing  the 
cause  therein,  under  and  as  directed  by  the  Rules  of  said  Court,  pur¬ 
suant  to  an  Appeal  noted  in  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia,  on  the  10"  day  of  Nov.  1914,  wherein  the  National  Savings 
&  Trust  Co.,  Executor  of  Charles  Early  and  James  J.  Lampton  are 
Appellants,  and  you  are  Appellee,  to  show  cause,  if  anv  there  be, 
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why  the  Decree  rendered  against  the  said  Appellants,  should 
not  be  corrected,  and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Witness  the  Honorable  J.  Harry  Covington,  Chief  Justice  of  the 
Supreme  Court  of  the  District  of  Columbia,  this  10"  day  of  Nov. 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  fourteen. 

|  Seal  Supreme  Court  of  the  District  of  Columbia.] 

J.  R.  YOUNG,  CVky 
By  F.  E.  CUNNINGHAM, 

Clerk. 


Service  of  the  above  Citation  accepted  this  10th  day  of  November, 
1914. 


GEO.  E.  SULLIVAN, 
Attorney  for  Appellee. 


[Endorsement:  |  No.  27705.  Equity.  Sands  vs.  Early.  Cita¬ 
tion.  Issued  Nov.  10,  1894.  Served  cop-  of  the  within  Citation 

on  — . - ,  Marshal. - ,  Attorney  for  Appellant. 

Filed  Nov.  10,  1914.  J.  R.  Young,  Clerk. 


206  M  emorandum . 

November  10,  1914. — Bond  on  appeal  of  Defendants  Nos.  1 
and  2  approved  and  filed. 


207  Appellants  Assignment  of  Errors. 

It  is  respectfully  submitted  that  the  learned  trial  Justice  erred  in 
the  following  particulars: 

1.  In  decreeing  that  the  plaintiff  is  entitled  to  any  relief  as 
against  the  defendants  Early  and  Lampton. 

2.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  $7500.00  with  compound  interest 
thereon,  the  proceeds  of  the  sale  of  the  Mintwood  home  property. 

3.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  the  sum  of  $2014.03  with  compound 
interest,  found  by  the  Court  to  be  “the  wrongful  payment  of  that 
amount  by  said  defendants  to  discharge  the  second  trust  on  the 
‘Margaret’  property.” 

4.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  the  sum  of  $5582.68  with  com¬ 
pound  interest,  being  the  selling  prices  of  1620-18th  Street  and  1867 
Mintwood  Place. 

5.  In  decreeing  a  recovery  in  favor  of  the  plaintiff  upon  the 
bond  given  by  the  defendant  Early  as  principal  and  the  United 
States  Fidelity  &  Guaranty  Co.  as  surety. 

6.  In  allowing  the  plaintiff  to  recover  such  additional  sum  as 
may  be  found  in  proceedings  before  the  Special  Auditor  appointed 
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1914,  and  prays  for  the  passage  of  an  order  fixing  the  amount  of 
the  appeal  bond  herein,  for  costs  onlv. 

WALTER  C.  CLEPHANE, 

Attorney  for  the  National  Savings  &  Trust  Co., 

Executor  as  Aforesaid. 


Notation  of  Appeal  by  Defendant  James  J.  Lampton. 

Filed  November  10,  1914. 

****** 

Comes  now  James  J.  Lampton,  defendant  herein,  and  in  open 
court  notes  an  appeal  from  the  decree  entered  herein  on  the  L7th 
day  of  October,  1014,  and  prays  for  the  passage  of  an  order  fixing 
the  amount  of  the  appeal  bond  herein,  for  costs  onlv. 

CHARLES  POE, 

Attorney  for  Defendant 

James  J.  Lampton. 


20i  Order  for  Citation  on  Appeal. 

Filed  November  10,  1914. 

****** 

The  Clerk  of  said  Court  will  issue  a  citation  against  the  plain¬ 
tiff  upon  the  appeals  noted  by  the  defendants  Early  &  Lampton  in 
the  above  entitled  case. 

WALTER  C.  CLEPHANE. 
CHARLES  POE, 

Attorneys  for  Appellants. 


205  In  the  Supreme  Court  of  the  District  of  Columbia. 

Filed  Nov.  10,  1914.  J.  R.  Young,  Clerk. 

No.  27705.  In  Equity. 

Margaret  C.  Sanlns 
vs. 

Charles  Early  et  al. 

The  President  of  the  United  States  to  Margaret  C.  Sands,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Court  of  Appeals  of  the  District  of  Columbia,  upon  the  docketing  the 
cause  therein,  under  and  as  directed  by  the  Rules  of  said  Court,  pur¬ 
suant  to  an  Appeal  noted  in  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia,  on  the  10"  day  of  Nov.  1914,  wherein  the  National  Savings 
&  Trust  Co.,  Executor  of  Charles  Early  and  James  J.  Lampton  are 
Appellants,  and  you  are  Appellee,  to  show  cause,  if  anv  there  be, 
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why  the  Decree  rendered  against  the  said  Appellants,  should 
not  be  corrected,  and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Witness  the  Honorable  J.  Harry  Covington,  Chief  Justice  of  the 
Supreme  Court  of  the  District  of  Columbia,  this  10"  day  of  Nov. 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  fourteen. 

|  Seal  Supreme  Court  of  the  District  of  Columbia.  1 

J.  R.  YOUNG,  Cl’k, 

By  F.  E.  CUNNINGHAM, 

Clerk. 


Service  of  the  above  Citation  accepted  this  10th  day  of  November, 
1914. 


GEO.  E.  SULLIVAN, 
Attorney  for  Appellee. 


[Endorsement:  |  No.  27705.  Equity.  Sands  vs.  Early.  Cita¬ 
tion.  Issued  Nov.  10,  1894.  Served  cop-  of  the  within  Citation 

on  — . - ,  Marshal. - ,  Attorney  for  Appellant. 

Filed  Nov.  10,  1914.  J.  R.  Young,  Clerk. 


206  M  emorandum . 

November  10,  1914. — Bond  on  appeal  of  Defendants  Nos.  1 
and  2  approved  and  filed. 


207  Appellants  Assignment  of  Errors. 

It  is  respectfully  submitted  that  the  learned  trial  Justice  erred  in 
the  following  particulars: 

1.  In  decreeing  that  the  plaintiff  is  entitled  to  any  relief  as 
against  the  defendants  Early  and  Lampton. 

2.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  $7500.00  with  compound  interest 
thereon,  the  proceeds  of  the  sale  of  the  Mintwood  home  property. 

3.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  the  sum  of  $2014.03  with  compound 
interest,  found  by  the  Court  to  be  “the  wrongful  payment  of  that 
amount  by  said  defendants  to  discharge  the  second  trust  on  the 
‘Margaret’  property.” 

4.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  the  sum  of  $5582.68  with  com¬ 
pound  interest,  being  the  selling  prices  of  1620-18th  Street  and  1867 
Mintwood  Place. 

5.  In  decreeing  a  recovery  in  favor  of  the  plaintiff  upon  the 
bond  given  by  the  defendant  Early  as  principal  and  the  United 
States  Fidelity  &  Guaranty  Co.  as  surety. 

6.  In  allowing  the  plaintiff  to  recover  such  additional  sum  as 
may  be  found  in  proceedings  before  the  Special  Auditor  appointed 
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by  the  Court,  to  be  due  the  plaintiff  by  reason  of  the  true  value  of 
the  two  properties  mentioned  in  the  fourth  assignment  of  error, 
or  either  of  them,  exceeding  the  selling  price  thereof. 

208  7.  In  referring  the  cause  to  a  Special  Auditor  for  an  ac¬ 

counting  “respecting  all  the  affairs  of  the  plaintiff,  Mar¬ 
garet  C.  Sands,  from  the  commencement  of  their  relationship  to 
her  affairs  or  any  of  them.” 

8.  In  requiring  the  said  defendants  to  be  now  charged  upon  said 
accounting  with  the  amount  of  the  $1100.00  which  was  secured  by 
second  deed  of  trust  on  1859  Mintwood  Place,  and  in  disallowing 
them  commissions  on  raising  the  loan  secured  by  said  trust. 

9.  In  requiring  an  accounting  from  the  defendant  Early  or  from 
the  defendants  Early  and  Lampton,  or  from  the  defendant  Lamp- 
ton,  for  the  proceeds  of  the  $3500  Kehoe  note  which  was  due  Decem¬ 
ber  10,  1905. 

10.  In  requiring  the  defendants  Early  and  Lampton  further  to 
account  for  the  proceeds  of  1859  and  1883  Mintwood  Place,  and  in 
declining  to  allow  said  defendants  commissions  on  account  of  the 
sale  of  said  properties. 

11.  In  requiring  a  further  accounting  by  the  said  defendants 
concerning  the  readjustment  of  the  loan  and  trust  upon  the  St. 
George  and  in  disallowing  them  any  commission  for  procuring 
said  loan. 

12.  In  disallowing  the  defendants  Early  and  Lampton  any  credit 
for  commissions  upon  rents  received,  and  in  disallowing  any  and 
all  compensation  for  their  services. 

13.  In  charging  the  said  defendants  Early  and  Lampton  with 
compound  interest  upon  all  or  any  amounts  which  may  be  found  to 
be  due  by  them  upon  such  accounting  before  said  Special  Auditor. 

14.  In  allowing  the  plaintiff  the  rental  value  of  any  property  or 
properties  as  to  which  the  true  state  of  the  rent  amount  cannot  now 
be  ascertained. 

15.  In  inserting  the  words  “or  otherwise”  in  subsection  c 
of  the  first  paragraph  of  said  decree,  which  denies  said  defendants 
the  benefit  from  rebates  received  or  deductions  taken  by  them  in 

connection  with  repair  bills  and  fire  insurance  premiums. 
209  16.  In  allowing  the  plaintiff  to  charge  the  defendants 

Early  and  Lampton  with  what  may  be  thought  by  said 
special  Auditor  to  be  the  true  value  of  Lot  4"  in  Square  881  Wash¬ 
ington,  D.  C.  in  October,  1906. 

17.  In  allowing  the  plaintiff  to  charge  the  defendants  Early 
and  Lampton  with  what  may  be  found  by  said  Special  Auditor  to 
be  the  true  value  of  1863  Mintwood  Place  in  August,  1907. 

18.  In  ordering  an  accounting  of  the  real  and  personal  estate  of 
said  defendants  Early  and  Lampton  so  as  to  enable  the  Court  to  or¬ 
der  immediate  sequestration  of  said  estate. 


J.  J.  DARLINGTON, 

WALTER  C.  CLEPHANE, 
Attorneys  for  National  Savings  &  Trust  Co. 
Executor  Estate  of  Charles  Early,  Dec’d 
CHARLES  POE, 

Attorney  for  Jos.  J.  Lampton . 
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210  Designation  of  Record,  on  Appeal. 

Filed  November  12,  1914. 

Come  now  the  National  Savings  &  Trust  Company,  Executor  of 
the  estate  of  the  defendant  Charles  Early,  and  the  defendant  James 
J.  Lampton,  appellants  in  the  above  entitled  cause  and  designate 
the  following  as  constituting  the  parts  of  the  record  which  they  de¬ 
sire  to  be  included  in  the  transcript  for  the  Court  of  Appeals : 

a.  The  original  bill  of  complaint, 

b.  Exhibit  “A”  thereto, 

c  Answer  of  defendant  Early  thereto  and  exhibits, 

d.  Answer  of  defendant  Lampton  thereto, 

e.  Order  of  Court  dated  June  26,  1912,  ordering  that  accounts  in¬ 
spected  by  plaintiff  s  solicitor  shall  be  noted  upon  the  record, 

/•  Opinion  of  the  trial  Justice, 

9 •  Suggestion  of  death  of  defendant  Charles  Early  and  appear¬ 
ance  of  National  Savings  &  Trust  Co.  in  the  place  and  stead  of  said 
defendant  and  the  affidavit  of  Frank  Stetson  attached, 

k.  Decree  of  Court  dated  October  17,  1914, 

i.  Appellants’  assignment  of  errors. 

j.  Statement  of  the  evidence  filed. 

J.  J.  DARLINGTON, 

WALTER  C.  CLEPHANE, 

Attorneys  for  National  Savirigs  &  Trust  Co., 
Executor  Estate  of  Charles  Early,  Deceased. 
CHAS.  POE, 

Attorney  for  Defendant  James  J.  Lampton. 


Filed  November  18,  1914. 

Appellee's  Designation  of  Additional  Parts  of  Record. 

The  Clerk  will  please  include  in  the  transcript  of  record  on  appeal 
herein  the  following  parts  of  the  record  in  addition  to  those  desig¬ 
nated  by  appellants: 

1.  Notation  of  Marshal’s  return  as  to  defendants  Harper  and 
Dyar  as  to  summons  issued  on  original  bill. 

2.  Notation  that  on  September  17,  1910,  William  J.  Kehoe  filed 
petition  reciting  that  $3500.  note  of  December  10,  1904  referred 
to  in  original  bill  was  paid  by  him  by  check  dated  March  31,  1905. 

3.  Motion  and  affidavit  (omit  notice)  by  plaintiff  for  leave  to  file 
amended  and  supplemental  bill  (omit  the  annexed  copy  of  bill) 

4.  Order  granting  such  leave.  J% 

5.  Amended  and  supplemental  bill  and  exhibits  A  and  B  (make 
notation  that  bill  is  identical  with  copy  annexed  to  motion  for  leave 
to  file). 

6.  Answer  of  defendant  James  J.  Lampton  to  amended  and  sup¬ 
plemental  bill.  r 

15 — 2783a 
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7.  Answer  of  defendant  Early  to  amended  and  supplemental  bill 
and  exhibits  A,  B  and  C. 

8.  Motion  of  plaintiff  to  amend  amended  and  supplemental  bill, 
and  fiat  of  Stafford,  J.  Mch.  80,  1911. 

9.  Stipulation  and  release,  and  bond  for  $4000.  of  Charles  Early 

and  United  States  Fidelity  and  Guaranty  Company. 

212  10.  Plaintiff’s  order  to  dismiss  cause  as  to  defendants 

Dyar  and  Allen. 

11.  Replication  of  June  15,  1911. 

12.  Notation  that  subpoena  duces  tecum  served  August  11,  1911, 
on  Benjamin  B.  Bradford,  and  quote  part  reciting  papers  called  for. 

13.  Notation  that  subpoena  duces  tecum  served  on  Charles  Early 
August  11,  1911,  and  quote  part  reciting  papers  called  for. 

14.  Notation  that  subpoena  duces  tecum  served  February  23,  1912. 
on  Benjamin  B.  Bradford  and  quote  part  reciting  papers  called  for. 

lc>.  Notation  that  subpoena  duces  tecum  issued  against  Charles 
Early  and  service  accepted  by  his  attorney  March  7,  1912,  and  quote 
part  reciting  papers  called  for. 

16.  Notation  that  subpoena  duces  tecum  served  March  8,  1912,  on 
Charles  \\ .  Fairfax,  and  quote  part  reciting  papers  called  for. 

17.  Notation  that  subpoena  duces  tecum  served  March  23,  1912. 
on  John  T.  Chesley,  and  quote  part  reciting  papers  called  for. 

18.  Notation  that  subpoena  duces  tecum  served  July  22,  1912,  on 
William  A.  Hill,  and  quote  part  reciting  papers  called  for. 

19.  Notation  that  subpoena  duces  tecum  served  August  9,  1912, 
on  Benjamin  B.  Bradford,  and  quote  part  reciting  papers  called  for. 

20.  Notation  that  subpoena  duces  tecum  served  September  6,  1912. 
on  Charles  Early,  and  quote  part  reciting  papers  called  for. 

21.  Notation  that  subpoemi  duces  tecum  served  September  6, 

1912,  on  Philip  II.  Christman,  and  quote  part  reciting  papers  called 

for. 

22.  Notation  that  subpoena  duces  tecum  served  October  22,  1912, 
on  illiam  Selby,  Cashier  of  the  American  National  Bank,  and 
quote  part  reciting  papers  called  for. 

23.  Motion  of  plaintiff  to  amend  paragraph  15  of  amended  and 
supplemental  bill  (omit  notice). 

24.  Order  granting  such;  leave. 

25.  Affidavit  of  J.  J.  Darlington,  Esquire,  filed  October  6,  1915. 
opposing  nunc  pro  tunc  decree. 

26.  Notice  and  acknowledgment  of  service,  upon  United  States 
Fidelty  and  Guaranty  Company  of  nunc  pro  tunc  decree  to  be 

entered. 

213  27.  Affidavit  of  George  E.  Sullivan  in  support  of  appli¬ 

cation  for  nunc  pro  tunc  decree. 

28.  Notation  of  appeal,  reciting  by  whom. 

29.  Notation  of  filing  and  approval  of  $100  bond  for  costs  on 
appeal. 

30.  Notation  of  date  when  statement  of  the  evidence  may  be  sub¬ 
mitted  by  appellants. 

31.  Notation  of  date  when  statement  of  the  evidence  shall  be  ap¬ 
proved  by  the  court  and  filed. 
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32.  Appellant’s  designation  of  the  record. 

33.  This  designation. 

GEO.  E.  SULLIVAN, 

Attorney  for  Margaret  C.  Sands , 

Plaintiff  and  Appellee. 


Memoranda. 

November  23,  1914. — Time  for  presenting  statement  of  evidence 
and  filing  transcript  of  record  extended  to,  and  including,  December 
15,  1914. 

December  15,  1914. — Time  for  presenting  statement  of  evidence 
and  filing  transcript  of  record  further  extended  to,  and  including, 
January  4,  1915. 

January  4,  1915. — Time  for  presenting  statement  of  evidence 
and  filing  transcript  of  record  further  extended  to,  and  including, 
January  18,  1915. 

214  January  18,  1915. — Time  for  presenting  statement  of 
evidence  to  and  including  February  8,  1915,  and  to  file 
transcript  of  record  to  and  including  February  9,  1915. 
February  8.  1915. — Statement  of  Evidence  approved  and  filed. 


215  Supreme  Court,  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  John  R.  Young,  Clerk  of  the  Supreme  Court  of  the  District  of 
Columbia,  hereby  certify  the  foregoing  pages  numbered  from  1  to 
214,  both  inclusive,  to  be  a  true  and  correct  transcript  of  the  record, 
according  to  directions  of  counsel  herein  filed,  copy  of  which  is 
made  part  of  this  transcript,  in  cause  No.  27705  in  Equity,  wherein 
Margaret  C.  Sands  is  Complainant  and  Charles  Early  et  al.  are  de¬ 
fendants,  as  the  same  remains  upon  the  files  and  of  record  in  said 
Court 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix 
the  seal  of  said  Court,  at  the  City  of  Washington,  in  said  District, 
this  —  day  of - ,  1915. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

JOHN  R.  YOUNG,  Clerk. 
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216  In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  27705. 

Margaret  C.  Sands,  Plaintiff, 
vs. 

Charles  Early  et  al.,  Defendants. 

Statement  of  the  Evidence. 

I. 

Plaintiffs  Evidence  in  Chief. 

Mrs.  Ida  Stevens  Malcolm  testified  Aug.  14,  1911: 

Knows  Miss  Margaret  C.  Sands  and  also  Mr.  Early  and  Mr. 
Lampton.  Recalls  when  Miss  Sands  was  in  Europe.  Miss  Sands 
left  this  country  the  last  day  of  May,  1906,  and  returned  in  August, 
1907.  Witness  received  a  letter  from  Miss  Sands,  written  in  Sep¬ 
tember,  1906,  from  Lucerne,  telling  her  to  see  Early  and  Lampton 
and  get  from  them  the  money  to  pay  storage  on  some  furniture 
held  in  the  1  nion  Trust  and  Storage  Co.  Witness  saw  Mr.  Lamp- 
ton  about  it.  This  was  in  1906,  October,  and  Lampton  stated  that 
he  had  no  money  but  that  he  would  go  down  to  the  Capitol  and  get 
from  Mr.  Ivehoe  the  interest  due  on  a  note  and  would  give  it  to 
witness  the  next  day.  Witness  called  again  upon  Mr.  Lampton  the 
next  day,  and  he  gave  her  a  check  for  seventy  some  dollars. 

Cross  : 

Does  not  know  Mr.  Early  very  well,  formed  his  acquaintance  en¬ 
tirely  through  business  transactions,  they  sold  a  house  for  her  in 
1904,  she  thinks,  and  she  thinks  that  is  the  last  time  she  saw  Mr. 
Early.  Didn’t  see  Mr.  Early  in  connection  with  Miss  Sands’  busi¬ 
ness. 

217  Knows  the  day  on  which  Miss  Sands  went  to  Europe,  be¬ 
cause  it  made  a  great  impression  upon  her,  Miss  Sands  being 
her  cousin.  W  itness  had  a  telegram,  and  they  also  told  witness 
that  they  were  going.  Telegram  was  not  from  Miss  Sands,  but 
from  another  cousin  in  New  York,  and  w’as  dated  May  31,  1906. 
Has  not  seen  the  telegram  since,  and  does  not  know  where  it  is. 
Don’t  know  why  she  remembers  the  date  so  clearly,  she  just  does, 
but  had  no  special  reason  for  it.  Knows  it  was  1906  because  she 
was  living  in  Beverly,  N.  J.  at  that  time,  and  knows  just  where  she 
was  at  that  date  and  where  she  received  the  telegram.  Went  to 
Beverly  to  live  in  June,  1905,  and  lived  there  4%  years.  Witness’ 
mother  and  Miss  Sands’  mother  were  sisters. 

-  Cannot  be  exact  as  to  date  of  letter  received  from  Miss  Sands. 
She  received  it  though  in  September,  1906.  Fixes  the  month  be¬ 
cause  witness  went  housekeeping  in  1906,  in  October,  and  she  came 
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on  to  get  the  furniture  at  that  time,  and  she  got  it.  Witness  has 
not  retained  Miss  Sands'  letter. 

Doesn't  remember  that  anyone  was  present  when  she  saw  Mr. 
Lampton.  He  told  her  that  he  had  no  money  then,  and  he  hadn't 
seen  Mr.  Kehoe,  but  that  he  would  go  to  the  Capitol  and  get  the 
interest  which  was  due  on  the  note.  Witness  supposed  that  he  re¬ 
ferred  to  some  note  that  Mr.  Kehoe  owed,  doesn’t  know  what  else. 
He  said  he  was  going  to  the  Capitol  to  see  Mr.  Kehoe  and  try  and 
get  the  interest,  and  for  witness  to  call  next  day  and  he  would  give 
it  to  her.  When  Lampton  told  witness  that  he  had  no  money  for 
Miss  Sands,  witness  told  him  that  Miss  Sands  said  there  was  a  note 
upon  which  interest  was  due.  Witness  told  him  that  because  Miss 
Sands  had  told  her  in  her  letter  that  there  was  money  due  on  the 
note  from  Mr.  Kehoe.  Witness  tore  up  Miss  Sands'  letter  a  long 
time  ago. 

218  Lawrence  Sands  testified  Aug.  14,  1911 : 

Is  66  •  years  of  age,  and  plaintiff  s  father.  Knows  Early  &  Lamp- 
ton,  and  recalls  very  well  and  distinctly  the  month  of  October  1904 
when  the  Mintwood  home  property  belonging  to  his  daughter  was 
sold.  Early  &  Lampton  were  the  agents  acting  for  her  in  that  sale. 
Witness  talked  with  them  on  his  daughter's  behalf  in  connection 
with  the  sale,  Lampton  being  the  member  of  the  firm  with  whom 
witness  had  his  conversations.  Early  &  Lampton  first  submitted 
Mr.  Kehoe's  house  and  a  certain  amount  of  money.  Witness  does 
not  remember  just  what  the  amount  was  now.  He  did  not  accept  it, 
and  they  then  put  in  a  flat  called  the  Margaret  together  with  a  cer¬ 
tain  amount  of  money,  which  he  also  did  not  accept.  He  insisted  on 
$14,000  and  got  it — “That  is,  I  am  speaking  now  for  my  daughter. 
That  is  to  say,  the  title  was  in  her”.  Early  &  Lampton  offered  a 
lower  amount  than  $14,000,  and  witness  increased  it.  Lampton 
went  over  to  see  Mr.  Bradford  in  connection  with  it  and  came  back 
and  said  $14,000  was  the  highest  they  would  go,  and  witness  said  we 
would  close  at  that  then.  Bradford  represented  Kehoe.  Daughter 
had  no  other  representative  besides  Early  &  Lampton  in  the  trans¬ 
action.  The  terms  of  sale  or  exchange  as  finally  explained  to  wit¬ 
ness  by  Early  &  Lampton  were  1620  18th  St.  subject  to  $12,000,  he 
believes,  and  the  Margaret  apartment  house  subject  to  $12,000,  to¬ 
gether  with  $14,000  cash.  $8,500  of  the  $14,000  cash  was  repre¬ 
sented  by  promissory  notes,  which  daughter  received,  and  balance 
was  in  cash.  After  deducting  the  commissions,  “she  received  $2,500 
and  the  notes.  No,  $2,000  is  right;  it  was  $10,500  altogether”.  Is 
not  sure,  cannot  tell,  not  certain  whether  $2,000  was  paid  by  check. 
Thinks  it  was  paid  by  check,  but  could  not  swear  to  that.  Notes  and 
money — “whether  it  was  a  check  or  in  cash,  I  don't  know”^— were 
deposited  in  Riggs  Bank  to  daughter’s  order. 

Did  not  know%  at  any  time  during  the  negotiations  or  when  the 
sale  was  concluded,  that  Kehoe  paid  $20,000  cash  or  that  the 

219  Margaret  was  owrned  by  Clarence  F.  Norment,  nor  did  he 
know  that  Early  &  Lampton  represented  the  owner  of  the 

Margaret  in  addition  to  representing  plaintiff. 
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In  October  1904,  daughter  was  in  her  twentieth  year,  and  had 
no  business  experience  whatever.  She  did  business  with  Early  & 
Lampton  and  didn’t  do  business  with  anybody  else,  and  depended 
upon  them.  Early  &  Lampton  had  charge  of  the  Margaret  apart¬ 
ment  house  for  witness’  daughter  from  its  acquisition  in  October 
1904  until  sold  under  the  trust.  They  also  had  charge  of  1628 
18th  St.  for  witness’  daughter  from  the  same  time  until  they  traded 
it  off  as  part  of  the  trade  for  the  Winchester.  Neither  Early  nor 
Lampton  advised  with  witness  in  regard  to  the  trade  for  the  Win¬ 
chester,  and  he  never  knew  of  it  until  over  two  years  afterwards. 
Never  had  any  conversation  whatever  with  either  Early  or  Lampton 
concerning  that  trade.  “I  had  nothing  to  do  with  that  transaction 
whatever;  it  was  all  done  and  kept  from  me — the  knowledge  of  it 
was  kept  from  me.”  From  October  1906 — he  guesses  it  was — right 
straight  along  up  to  about  January  1908,  when  Mr.  Warner  took 
daughter  s  business  in  hand,  witness  was  in  Early  &  Lampton’s  office 
pretty  nearly  every  day. 

Knew  nothing  about  a  $1,100  second  trust  put  upon  1859  Mint- 
wood  PI.  in  October  1905.  Early  &  Lampton  talked  to  witness  to 
some  extent  later  about  that  trust  ;  loan  was  made  payable  $25  or 
$50  a  month  he  thinks;  and  Early  &  Lampton  reduced  it  to  about 
$600  or  $700  and  then  failed  in  the  payments.  Thinks  the  house 
was  to  be  sold  under  that  trust  when  Dr.  Smith  bought  it.  Does  not 
know  for  what  purpose  that  trust  was  put  on.  No  statement  was 
ever  made  in  connection  with  it.  nor  a  cent  received  from  it,  so  far 
as  witness  knows. 

Never  knew  anything  about  the  sale  of  the  Winchester  under  the 
deed  of  trust  until  after  it  was  sold  and  his  wife  told  him.  Didn’t 
know  anything  about  it  at  the  time.  Was  in  Early  Lamp- 
220  ton’s  office  often,  and  they  never  told  him  a  word  about  it. 

Had  no  talk  with  Early  &  Lampton  about  it  after  the  sale. 
January  1908  was  the  time  Mr.  Warner  took  charge  of  things  and 
this  trouble  began  with  Early  &  Lampton. 

Has  received  small  amounts  from  Early  &  Lampton  on  account  of 
rents  due  daughter — not  very  much  though.  Payments  were  made  by 
daughter’s  authority  l>efore  she  went  to  Europe.  They  were  di¬ 
rected  to  pay  witness  $50  a  month  while  daughter  was  abroad,  so  his 
wife  and  daughter  say.  Don’t  know  that  he  ever  told  Early  & 
Lampton  that  he  was  to  get  $50  a  month — is  not  sure  witness  him¬ 
self  knew  it  at  the  time.  Has  no  record  of  amounts  Early  &  Lamp- 
ton  gave  him.  Sometimes  they  gave  him  such  small  amounts  as  $5, 
$10  or  $15  at  a  time.  Thinks  largest  amount  was  $156.  They  had 
not  sent  him  anv  monev  from  Julv  to  October  1907.  He  came  to 
Washington  to  see  about  it,  and  Lampton  then  gave  him  a  $120 
check.  Witness  took  it  down  to  Easton,  Md.,  and  deposited  it  in  the 
Easton  National  Bank,  but  it  was  a  bad  check  and  was  returned 
unpaid.  The  $156.  check — thinks  the  amount  was  $156 — was  not 
given  by  Lampton  until  over  a  month  afterwards,  and  included  the 
$120  bad  check  and  some  other  money.  It  is  charged  in  Early  & 
Lampton’s  account  against  daughter’s  rents.  (Defendants’  counsel 
calls  for  this  account.) 
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First  learned  of  the  cashing  of  the  $3,500  Kehoe  note  within  a 
jear,  lie  thinks,  or  less  than  a  year,  perhaps, — doesn’t  know  exactly — 
before  his  testimony. 

.  “Q;  either  Early  or  Lampton  ever  say  anything  to  you  about 
it-  A*  ^ ever.  I  never  knew  that  Lampton  got  the  note  until  two 
years  ago.  They  got  the  note  to  make  an  investment,  and  I  never 
knew  myself  anything  about  it.  They  didn’t  tell  me  that  My  wife 
and  daughter  didn’t  tell  me,  and  neither  did  Early  &  Lampton,  and 
I  didn  t  know  it  until  we  were  at  Florence  Court  just  about  this  time 
two  years  ago,  I  think  it  was.” 

So  far  as  lie  knows  Early  <£  Lampton  did  not  send  regular  monthly 
statements  as  real  estate  men  usually  do  who  collect  rents.  Witness 
did  not  talk  with  them  in  regard  to  a  statement — nothing  special  that 
he  remembers  about. 

221  Remembers  that  a  proposition  w^as  submitted  by  Early  & 
Lampton  in  early  part  of  1907  for  exchange  bv  daughter  of 
1S59  and  1803  Mintwood  PI.  for  an  apartment  house  on  14th  St. 
Also  recalls  that  a  deed  was  executed  by  daughter  to  convey  those 
properties  to  one  McDonald.  Neither  Early  nor  Lampton  ever  ad¬ 
vised  with  witness  in  regard  to  having  McDonald  convey  said  1863 
Mintwood  PI.  to  James  M.  Baker.  Witness  understood  that  Mc¬ 
Donald  had  made  a  deed  right  back  to  daughter  respecting  1863 
Mintwood  PI.  The  other  house  1859  Mintwood  PI.  w’as  deeded  to 
Rev.  Herbert  S.  Smith.  The  reason  he  thought  1863  Mintwood 
PI.  bad  been  deeded  back  to  daughter  was  that  Lampton  said  so, 
and  Dunnington,  who  was  Early  &  Lampton  s  clerk,  also  said  so  in 
the  office  at  that  time. 

“Q.  Did  you  receive  any  part  of  any  purchase  money  for  1863 
Mintwood  Place?  A.  Never.  Never  any  statement  made  of  it,  to 
my  knowledge.  I  didn’t  even  know  the  price  or  the  month  that  it 
wras  sold. 

Q.  Did  you  receive  any  part  of  the  purchase  price  of  1859  Mint- 
wood  Place?  A.  Not  a  dollar;  never.” 

Received  no  part  of  $250  deposit  on  sale  of  Mintwood  home  prop¬ 
erty  in  October  1904 ;  suppose  it  w;as  included  in  the  statement,  but 
don’t  remember.  The  $250  deposit  wras  not  paid  to  witness,  and  he 
does  not  know’  of  its  ever  having  been  paid  to  daughter.  “I  didn’t 
knowT  that  there  was  any  $250  deposit  made.  This  is  the  first  I  have 
ever  heard  of  it,  to  my  knowledge.” 

Did  not  know’  in  December  1904  that  Early  &  Lampton  w^ere  pay¬ 
ing  off  $2,000  second  trust  on  the  Margaret,  then  not  due.  “Lamp- 
ton  spoke  to  me  once  about  it  and  I  said  I  w’on’t  pay  one  dollar  on 
the  mortgage;  I  didn’t  want  that  reduced,  because  I  didn’t  con¬ 
sider  that  property  much  of  anything,  and  we  will  do  the  best  we 
can  wuth  the  equity  in  it.  I  w’on’t  touch  it,”  Was  not  told  about 
the  $2,000  second  trust  on  the  Margaret  had  been  paid  off  in  ad¬ 
vance,  until  the  time  that  the  Margaret  was  sold. 

Never  kept  any  account  of  amounts  received  by  him  from 
222  Early  &  Lampton.  Sometimes  he  looked  over  Early  &  Lamp- 
ton  s  books — used  to  look  at  the  books  from  month  to  month 
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when  he  was  there — and  saw  how  much  had  been  paid — the  various 
amounts  noted  on  their  books. 

Cross: 

Has  lived  in  Washington  32  or  33  years;  lias  dealt  a  little  in  real 
estate ;  a  good  deal  sometimes,  but  not  as  a  broker  at  all — only  on  his 
own  account,  could  not  say  how  large  his  operations  in  real  estate 
have  been. 

“Q.  They  have  been  rather  extensive,  have  they  not?  A.  Yes, 
sir,  they  have  been,  I  should  say.’’ 

Ilis  operations  in  real  estate  covered  15  or  20  years,  but  he  can¬ 
not  tell  exactly  how  long. 

“Q.  Between  what  dates?  A.  Well,  I  suppose  from  1878  or  ’9  on 
to  perhaps,  make  it  ’90.  Oh,  a  good  deal  after  that.  I  could  not  tell 
you.  Off  and  on.  Just  off  and  on  I  make  deals,  you  know.” 

Never  kept  books,  and  cannot  state  much  about  his  real  estate 
transactions,  though  would  be  perfectly  willing  if  he  could  remem¬ 
ber — has  built  some  and  bought  property  that  he  has  forgotten  all 
about. 

“Q.  Your  transactions  have  covered  a  good  many  hundred  thou¬ 
sand  dollars,  haven’t  they?  A.  Yes;  I  was  largely  interested  in  Pet- 
worth,  which  was  a  pretty  good  piece  of  property,  and  the  Brown 
farm,  which  was  a  part  of  Pet  worth.” 

Daughter  a  minor  of  19 — in  her  20th  year — when  she  made  the 
Mintwood  home  exchange  to  Kehoe — “Oh,  no,  no;  she  was  in  her 
twentieth  year.  She  was,  yes,  twenty -one;  that  is  right.  Let  me 
see — twenty-one;  that  is  right.  I  said  nineteen.  She  was  twenty- 
one.  She  was  born  in  1883.  That  is  it,  September  9th,  1883.  Well, 
up  to  the  time  Mintwood  was  sold,  in  1904,  that  would  make  her 
twenty -one  years  in  September.”  But  another  part  of  Mintwood, 
on  Biltmore  Street,  had  been  sold  earlier,  when  daughter  was  not  of 
age  and  a  guardian  ad  litem  was  appointed — Mr.  Limerick  of  Early 

Lampton’s  office. 

Knew  nothing  at  the  time  about  Chesley  A  Cliesley  having  any 
connection  with  Mintwood  exchange.  “They  didn’t  represent 
223  me,  you  know,  and  had  nothing  to  do  with  it.”  Could  not 
tell  how  he  afterwards  learned  that  they  were  connected  with 
it.  “It  may  be  Lampton  told  me  that  they  had  to  divide  the  com¬ 
mission,  $1,500,  with  somebody,  and  I  thought  Mr.  Bradford  got  a 
third  of  it  and  Chesley  perhaps  got  a  third  of  it.”  Simpson  &  Sul¬ 
livan  also  got  a  part  of  it — don’t  know  how  much.  It  was  $1,500  in 
all.  Early  &  Lampton  wanted  to  charge  3%  on  $70,000,  but  wit¬ 
ness  thought  that  was  too  much,  and  they  put  it  down  to  $1,800. 
Witness  then  said  he  wouldn't  pay  a  cent  over  $1,500,  and  they  ac¬ 
cepted  it.  3%  was  the  usual  rate  at  that  time  for  some  amounts, 
not  always,  though;  subject  to  contract  and  agreement.  Witness 
stated  he  would  not  pay  such  a  commission  on  a  mere  equity.  The 
property  was  subject  to  $32,000  mortgage,  and  witness  refused  to  pay 
3%  on  the  mortgage. 

Thinks  exchange  values  are  not  always  the  sale  values.  Both  sides 
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will  somewhat  enhance  the  values.  Witness  valued  Mintwood  at 
$100,000,  and  got  $40,000  less  than  he  expected. 

“Q.  Now,  the  first  proposition  was  that  Kehoe  would  give  1620 
18th  street  and  $14,000?  A.  No,  1  didn’t  say  that,  and  it  was  not. 
I  don't  know  what  the  amount  was,  but  it  was  for  that  house  and  so 
much  money.  1  don’t  know,  but  it  was  not  anything  like  $20,000, 
because  if  it  had  been  1  should  have  snapped  it  up  at  once.  1  never 
would  have  touched  the  Margaret  in  the  world.  1  had  too  much 
business  judgment  for  that. 

Q.  If  they  had  offered  you  1620  18tli  street  and  $20,000  you 
would  have  preferred  that  to  1620  18th  street  and  the  Margaret 
apartment  house  and  $14,000?  A.  Yes,  sir,  a  good  deal  better.” 

Witness  paid  no  attention  whatever  to  value  Early  A  Lampton  put 
on  the  Margaret  apartment  house.  Told  Lampton  he  need  not  put 
any  values  whatever  on  properties  submitted  to  witness — “You  just 
submit  the  properties  and  1  know  what  1  will  do.”  Had  been  offered 
the  Kehoe  house  1620  18th  St.  for  $20,000 — went  all  through  it  and 
at  the  time  refused  to  take  it — and  remembered  tins  perfectly  when 
the  Mintwood  exchange  was  proposed,  so  that  he  didn’t  even  go  to 
look  at  the  house  then. 

“Q.  Who  were  you  representing  in  this  exchange,  Mr.  Sands? 
A.  My  daughter. 

Q.  You  represented  her?  A.  Yes. 

224  “Q,  What  became  of  the  certificate  of  title  that  went  with 

1620  18tli  street  and  the  Margaret  apartment  house  in  this 
exchange.  A.  1  never  saw  them.  Early  <fc  Lampton  got  them,  I 
suppose. 

Q.  You  are  quite  sure  you  never  saw  them?  A.  I  am  reasonably 
sure  I  never  saw  them  myself ;  1  am  quite  sure ;  whether  my  daugh¬ 
ter  ever  received  them  I  don’t  know. 

Q.  llow  should  we  account  for  the  fact  that  a  man  of  large  busi¬ 
ness  experience,  such  as  you  have  had,  would  make  a  deal  of  this 
kind  without  looking  at  the  tittle  papers  to  see  whether  you  were 
getting  a  good  title  or  not?  A.  Well,  I  always  depend  on  the  title 
company  for  that.  1  probably  saw  them  at  the  time,  you  know,  but 
I  mean  I  never  had  possession. 

Q.  You  didn’t  have  possession?  A.  No.  1  always  close  every¬ 
thing  in  the  title  company,  except  this  title,  but  that  didn’t  make 
any  difference.  I  had  all  the  business,  you  know.  I  had  Early  & 
Lampton’s  statement,  and  went  over  it  carefully  to  the  last  detail 
so  I  knew. 

Q.  Where  is  that  statement?  A.  Well,  they  had  it  in  their  office. 
He  submitted  it  to  me  there  and  I  think  ga\e  me  a  copy  of  it,  and  I 
suppose  I  probably  gave  it  to  my  daughter  with  her  papers,  but  you 
see  they  have  been  moving  around  so  much  and  in  Europe  since  and 
packed  them  up,  and  the  Lord  knows  where  it  is,  Mr.  Darlington.” 

(Early’s  counsel  called  upon  plaintiff's  counsel  for  Early  &  Lamp- 
ton’s  statement  last  referred  to,  whereupon  plaintiff’s  counsel  pro¬ 
duced  statement  dated  Oct.  20,  1904,  stating  that  it  is  the  original 
which  was  handed  to  one  of  plaintiff’s  counsel  by  Early  &  Lampton 
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a  year  or  more  ago,  and  that  it  did  not  come  from  the  plaintiff  her¬ 
self,  and  is  the  only  statement  that  counsel  have  relating  to  the 
transaction.  Thereupon  Early's  counsel  added: 

“I  will  ask  counsel  to  confer  with  their  client  and  produce  the 
original,  if  possible.'’) 

“Q.  Mr.  Sands,  how  was  the  $14,000  made  up?  A.  $8,500  in 
notes  and  the  balance  in  cash,  as  I  testified.’' 

Mintwood  home  property  was  acquired  by  plaintiff  by  deed  from 
an  aunt,  Mrs.  Alexander,  to  whom  witness  had  deeded  it  for  a  loan. 

“Q.  How  do  you  know  on  whom  your  daughter  depended  in 
this  transaction?  A.  Why,  all  her  business  was  left  in  the  hands  of 
Early  &  Lampton  and  she  never  went  to  anybody  else  to  find  out 
anything. 

Q,  How  do  you  know  that?  A.  Why,  I  knew  it  at  the  time;  I  al¬ 
ways  knew  it. 

Q.  How?  A.  Well,  I  can’t  tell  you  how ;  just  my  general  knowl¬ 
edge  of  the  whole  thing”. 

225  At  time  of  Mintwood  home  exchange,  1859  Mintwood 
PI.  also  belonged  to  daughter;  had  been  given  her  bv  Mrs. 
Alexander. 

When  the  Winchester  apartment  house  was  acquired,  daughter 
and  her  mother  and  witness  were  living  together  at  Mendota  apart¬ 
ment  house,  and  have  continued  to  live  together  ever  since. 

“Q.  Your  relations  have  been  cordial  and  pleasant  with  each 
other  all  the  time?  A.  All  the  time,  sir;  all  the  time.” 

“ — .  Who  first  told  you  about  the  Winchester  exchange?  A.  I 
didn’t  know  that  until  after  Mrs.  Sands  came  home  from  Europe, 
and  I  don't  think  1  knew  it  but  a  few  weeks  before  the  property  was 
taken  out  of  Early  &  Lampton ’s  hands  by  Mr.  Warner. 

Q.  When  did  Airs.  Sands  come  from  Europe?  A.  She  came  in 
August,  but  she  didn’t  know  anything  about  that.  I  don’t  know 
what  time  the  Winchester  was  sold.  I  know  nothing  about  that, 
Mr.  Darlington.  I  could  not  tell  you,  sir.  T  know  I  didn’t  know  it 
until  after  she  knew  it.” 

Thinks  his  first  knowledge  of  $1,100  second  trust  on  1859  Mint- 
wood  PI.  was  that  Early  &  Lampton  told  him,  and  he  went  over  to 
see  Mr.  Hendricks,  who  made  the  loan,  as  witness  believes.  When  he 
went  over  to  Hendricks,  he  found  out  just  how  the  matter  stood. 
Notes  were  drawn  for  monthly  payments,  and  he  supposes  that  Early 
&  Lampton  had  the  ones  that  were  paid,  though  witness  never  saw 
them.  Supposes  he  learned  from  Early  &  Lampton  that  monthly 
payments  had  been  made  reducing  the  trust  to  about  $600. 

“Q,  From  Early  &  Lampton?  A.  From  Early  &  Lampton,  and 
when  they  could  not  pay  any  more — at  least  said  they  could  not — I 
went  over  and  saw  Hendricks,  because  I  knew  they  ought  to  have 
paid  it  and  they  didn’t,  and  so  I  went  over  to  see  Hendricks  about 
it,  that  was  all. 

Q.  How  did  you  know  they  ought  to  have  paid  it?  A.  Well, 
simply  because  they  collected  enough  money  to  pay  that  and  the 
taxes. 
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Q.  How  do  you  know  that?  A.  Well,  I  knew’  just  what  they  did 
collect. 

Q.  How  did  you  know?  A.  Why,  1  know  what  they  should  have 
collected.  I  know’  the  rents  wrere  collected  from  different  properties’’. 

Knew  when  the  houses  were  rented. 

“Q-  I  understood  you  to  say  that  you  saw7  the  books  from  month 
to  month  ?  A.  I  did.  Not  from  month  to  month,  but  very  fre¬ 
quently,  but  I  looked  at  them  with  reference  to  my  own — anything 
I  had  drawn.  But  it  was  casual ;  made  no  point  of  it ;  it  wras  not  for 
the  purpose  of  any  inspection  at  all  particularly. 

220  Q.  W  ho  invited  you  to  look  at  the  books?  A.  Well,  there 
w’as  no  invitation  especially  about  it,  you  know*;  sometimes 
Lampton  was  there  and  Mr.  Punnington ;  just  to  see,  maybe,  how 
much  I  had  drawn,  or  something  of  that  sort,  I  suppose. 

Q.  These  books  were  kept  in  the  office,  were  they?  A.  Yes,  sir. 

Q.  I  want  to  know’  how  it  was  that  you  had  access  to  them?  A. 
Oh,  I  always  sat  in  the  back  office  with  Mr.  Lampton,  and  the  desk 
was  right  there,  and  the  ledger  was  right  on  the  end  of  the  desk, 
you  know’. 

Q.  And  you  w’ould  open  them  and  turn  to  the  account  yourself? 
A.  Not  at  all. 

Q.  W ho  would  do  that?  A.  Mr.  Punnington,  or  maybe  Mr. 
Lampton. 

Q.  They  would  turn  to  the  accounts  and  show  them  to  you  on 
the  books?  A.  Oh,  yes,  there  wras  no  trouble.” 

Witness  never  requested  them  to  pay  him  any  particular  amount 
per  month  out  of  the  rents — had  no  occasion  to — just  drew  w’hat 
he  w’anted  and  thought  he  w’ould  need. 

When  Pr.  Smith  bought  1859  Mintwood  PI.  it  had  been  adver¬ 
tised  to  be  sold,  and  witness  thinks  it  was  the  second  trust  under 
which  it  w7as  to  be  sold — is  not  sure  about  it,  but  thinks  it  wras  the 
Hendricks  trust.  Witness  was  in  Early  &  Lampton’s  office,  they 
were  worried  about  it,  and  Mr.  Smith  came  in,  and  witness  said 
“Mr.  Smith,  why  don’t  you  buy  this  house;  you  can  have  it  for 
$9,750.”  Witness  told  him  that  he  didn’t  tfiink  he  would  ever 
get  a  better  bargain.  The  Smiths  knew’  all  about  the  house  and 
had  lived  in  it  for  years,  and  they  bought  it  at  once.  It  was  that 
w’hich  saved  it.  from  being  sold,  and  witness  believes  the  price  wras 
$9,750. 

Witness’  wife  was  the  first  person  w’ho  told  him  of  the  sale  of  the 
Winchester  apartment  house,  and  she  told  him  just  before  the  1st 
of  January  1908,  or  after  that, — thinks  it  was  after  or  about  the 
time  that  Mr.  Warner  took  charge.  His  wife  didn’t  know  of  the 
foreclosure  sale  very  long  before  telling  him — she  went  right  to  see 
Mr.  Warner  about  it  as  soon  as  she  learned  it. 

First  knowledge  that  daughter  had  acquired  the  Winchester  apart¬ 
ment  house  was  some  time  during  the  summer  of  1907. 

227  “Q.  That  w’as  before  the  foreclosure,  w’as  it?  A.  Oh,  yes; 

yes,  indeed.  Although  they  had  know’n  it  for  a  long  time, 
I  did  not  know  it,  because  I  passed  the  Kehoe  house  one  day  and  it 
was  all  unoccupied,  and  T  wrent  in  and  the  plumbers  were  at  work 
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upstairs;  they  were  rejuvenating  generally  and  spending  a  good 
deal  of  money,  somebody  was.  I  didn’t  speak  to  any  of  the  work¬ 
men  at  all;  I  just  simply  passed  out  and  went  down  to  Early  & 
Lampton’s  ofhce,  and  I  made  the  remark  to  Lampton,  I  said  ‘the 
Kehoe  house  I  see  is  vacant,’  and  he  made  no  reply  except  they  had 
rented  it,  or  something,  to  be  occupied;  I  don’t  remember;  just  sort 
of  skimmed  the  thing  over,  you  know.  Well,  we  hadn’t  owned  it, 
you  know,  and  I  felt  like  a  fool;  hadn’t  owned  it  for  three  years — 
between  two  and  three  years 

Q.  What  was  the  Kehoe  house?  A.  1620. 

Q.  What  had  that  to  do  with  the  Winchester  apartment  house? 
A.  It  was  traded  in  for  that  and  1867  Mintwood  Place. 

Q.  At  the  time  you  saw  the  workmen  there  you  supposed  that 
your  daughter  still  owned  it?  A.  Oh,  yes;  yes,  sir,  I  certainly  did. 

Q.  Did  your  daughter  or  your  wife  ever  explain  to  you  why  they 
had  not  told  you  about  disposing  of  that  property  or  acquiring  the 
Winchester?  A.  Not  at  all.  Tt  had  been  recommended  to  them  by 
Early  &  Lampton ;  that  was  all.  They  made  the  trade  without  con¬ 
sulting  me  at  all. 

Q.  But  my  question  is  did  they  explain  to  you  why  they  had 
never  even  mentioned  the  fact  to  you?  A.  Oh,  no,  I  never  asked 
them.” 

Knows  nothing  about  the  purpose  for  which  $3,500  Kehoe  note 
was  cashed,  only  from  what  Mrs.  Sands  has  told  him,  and  Mr.  Lamp- 
ton  has  told  him,  and  also  from  the  receipt.  Mrs.  Sands  told  him 
that  it  was  for  investment  purposes  and  so  did  Lampton,  over  and 
over  again.  Believes  that  is  stated  in  the  receipt  which  Lampton 
gave  daughter. 

“Q.  To  whom  did  he  give  the  receipt?  A.  I  suppose  he  gave 
it  to  my  daughter  likely.” 

Thereupon,  upon  call  of  Early’s  counsel,  the  receipt  was  produced 
by  plaintiff’-  counsel. and  copied  into  the  record,  as  follows:  (Marked 
for  identification  “Receipt  for  Kehoe  note”.) 

“Washington,  D.  C.,  May  29th. 

“Received  of  M.  C.  Sands  $3,500#  of  Kehoe’s — a  rece-pt  was 
given  at  the  time  said  note  was  given  to  borrow  $2,000  to  be  use-  to 
purchase  lots  she  having  %  interest  in  said  lots  and  to  share  in  the 
profit  of  said  lots. 

JAMES  J.  LAMPTON.” 

Does  not  know  otherwise  than  from  what  wife  and  daughter  told 
him  that  statements  furnished  hv  Early  &  Lampton  to  daughter 
were  not  accompanied  with  remittances  of  the  balance  due 
228  her  from  month  to  month.  He  does  not  know  that  he  saw 
anv  of  the  statements. 

“Q.  ITow  did  they  come  to  tell  you  that?  A.  Well,  just  they 
complained  about  it,  that  was  all ;  that  they  didn’t  settle  from  month 
to  month,  and  we  would  have  to  go  in  and  get  money  in  driblets 
and  beg  for  it  as  though  they  didn’t  have  anything  there.  They 
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had  more  trouble  to  get  money  out  of  those  fellows,  good  God!  It 
was  something  awful. 

Q.  Who  told  you  that?  A.  My  wife  and  daughter,  both  of 
them.” 

(Motion  bv  Early’s  counsel  to  strike  out  all  testimony  on  that 
point  as  being  hearsay.) 

Witness  never  said  anything  to  Early  &  Lampton  about  it — 
nothing  special  that  he  is  aware  of.  At  that  time  he  was  not  in 
Early  &  Lampton’s  office  pretty  much  every  day.  Has  heard  more 
about  this  in  the  last  few  years,  since  this  trouble — don’t  know  how 
long  ago  he  first  heard  of  it. 

“Q.  These  complaints  were  made  after  the  trouble  arose,  were 
they?  A.  Oh,  no,  they  never  could  get  money  at  all.  No,  not  after 
the  trouble;  before.  All  the  time  they  collected  rents  they  had  a 
hard  time  getting  any  money  at  all  from  them.  They  never  had 
any  satisfaction  from  them  in  the  world. 

Q.  Then,  Mr.  Sands,  why  was  it.  since  you  were  as  intimate  with 
the  firm  as  you  say  you  were,  and  in  their  private  office  pretty  much 
every  day,  that  you  never  mentioned  it  to  them  or  inquired  about  it? 
A.  Because  I  never  thought  about  it.  I  knew  then  just  what  they 
were  doing.  I  knew  then  pretty  well  what  they  were  doing.  I  had 
no  complaint  to  make  or  nothing  to  ask.” 

lie  continued  to  visit  them  until  this  trouble  began — somewhere 
up  to  November  or  December,  1007,  he  supposes.  He  heard  of 
these  complaints  by  his  wife  and  daughter  before  that  time. 

“Q.  Then  why  was  it  you  did  not  inquire  of  Early  &  Lampton 
about  it  and  see  why  it  was  they  were  not  remitting  the  moneys 
they  collected?  A.  I  don’t  know  about  that;  maybe  I  did  so.  I 
could  not  tell  you  that.  I  could  not  answer  that  question  at  all.” 

Guesses  he  heard  complaints  from  wife  and  daughter  a  hundred 
or  five  hundred  times  about  Early  &  Lampton  not  remitting.  Could 
not  tell  up  to  how  late  a  period  he  saw  the  ledger  kept  in  the  back 
office  of  Early  &  Lampton — supposes  it  was  the  summer  of  1907 — 
along  there  probably. 

“Q.  It  remained  there  as  long  as  you  continued  to  visit 
229  the  office,  did  it?  A.  Oh,  I  didn’t  make  a  point  of  it,  Mr. 

Darlington.  Sometimes  T  would  see  the  book  open,  you  know, 
or  would  turn  to  it  to  see  what  rent  had  been  received,  and  all  that; 
that  is  all;  nothing  what  you  would  call  official  in  it;  just  a  casual 
thing.” 

Supposes  the  ledger  was  kept  there  most  of  the  time,  but  really 
could  not  tell  that. 

“Q.  IVas  there  any  time  during  your  visits  to  the  office  when  they 
refused  you  access  to  the  books?  A.  Oh,  never;  I  never  asked  to 
see  it  that  I  know  of, — specially  asked  to  see  it.  No,  indeed,  it  was 
just  a  casual  thing;  I  don’t  recall  making  any  point  of  looking  at 
the  book  at  all,  you  know.  I  had  no  right  to  do  so,  and  it  was  just 
a  matter  of  courtesy.” 

Supposes  the  courtesy  was  always  open  to  him — no  question  about 
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upstairs;  they  were  rejuvenating  generally  and  spending  a  good 
deal  of  money,  somebody  was.  I  didn't  speak  to  any  of  the  work¬ 
men  at  all;  T  just  simply  passed  out  and  went  down  to  Early  & 
Lampton’s  office,  and  I  made  the  remark  to  Lampton.  I  said  'the 
Kehoe  house  I  see  is  vacant/  and  he  made  no  reply  except  they  had 
rented  it,  or  something,  to  be  occupied;  I  don’t  remember;  just  sort 
of  skimmed  the  thing  over,  you  know.  Well,  we  hadn’t  owned  it, 
you  know,  and  I  felt  like  a  fool;  hadn’t  owned  it  for  three  years — 
between  two  and  three  years 

Q.  What  was  the  Kehoe  house?  A.  1620. 

Q.  What  had  that  to  do  with  the  Winchester  apartment  house? 
A.  It  was  traded  in  for  that  and  1867  Mintwood  Place. 

Q.  At  the  time  you  saw  the  workmen  there  you  supposed  that 
your  daughter  still  owned  it?  A.  Oh,  yes;  yes,  sir,  I  certainly  did. 

Q.  Did  your  daughter  or  your  wife  ever  explain  to  you  why  they 
had  not  told  you  about  disposing  of  that  property  or  acquiring  the 
Winchester?  A.  Not  at  all.  It  had  been  recommended  to  them  by 
Early  &  Lampton;  that  was  all.  They  made  the  trade  without  con¬ 
sulting  me  at  all. 

Q.  But  my  question  is  did  they  explain  to  you  why  they  had 
never  even  mentioned  the  fact  to  you?  A.  Oh,  no,  I  never  asked 
them” 

Knows  nothing  about  the  purpose  for  which  $3,500  Kehoe  note 
was  cashed,  only  from  what  Mrs.  Sands  has  told  him,  and  Mr.  Lamp- 
ton  has  told  him,  and  also  from  the  receipt.  Mrs.  Sands  told  him 
that  it  was  for  investment  purposes  and  so  did  Lampton,  over  and 
over  again.  Believes  that  is  stated  in  the  receipt  which  Lampton 
gave  daughter. 

“Q.  To  whom  did  he  give  the  receipt?  A.  I  suppose  he  gave 
it  to  my  daughter  likely.” 

Thereupon,  upon  call  of  Early’s  counsel,  the  receipt  was  produced 
by  plaintiff'-  counsel. and  copied  into  the  record,  as  follows:  (Marked 
for  identification  “Receipt  for  Kehoe  note”.) 

“Washington,  D.  C.,  May  29th. 

“Received  of  M.  C.  Sands  $3,500#  of  Kehoe’s — a  rece-pt  was 
given  at  the  time  said  note  was  given  to  borrow  $2,000  to  be  use-  to 
purchase  lots  she  having  V2  interest  in  said  lots  and  to  share  in  the 
profit  of  said  lots. 

JAMES  J.  LAMPTON.” 

Does  not  know  otherwise  than  from  what  wife  and  daughter  told 
him  that  statements  furnished  by  Early  &  Lampton  to  daughter 
were  not  accompanied  with  remittances  of  the  balance  due 
228  her  from  month  to  month.  He  does  not  know  that  he  saw 
any  of  the  statements. 

“Q.  How  did  they  come  to  tell  you  that?  A.  Well,  just  they 
complained  about  it,  that  was  all ;  that  they  didn't  settle  from  month 
to  month,  and  we  would  have  to  go  in  and  get  money  in  driblets 
and  beg  for  it  as  though  they  didn’t  have  anything  there.  They 


MARGARET  C.  SANDS.  125 

had  more  trouble  to  get  money  out  of  those  fellows,  good  God !  It 
was  something  awful. 

Q.  Who  told  you  that?  A.  My  wife  and  daughter,  both  of 
them.” 

(Motion  by  Early's  counsel  to  strike  out  all  testimony  on  that 
point  as  being  hearsay.) 

Witness  never  said  anything  to  Early  &  Lampton  about  it — 
nothing  special  that  he  is  aware  of.  At  that  time  he  was  not  in 
Early  &  La  nipt  on’s  office  pretty  much  every  day.  Has  heard  more 
about  this  in  the  last  few  years,  since  this  trouble — don’t  know  how 
long  ago  he  first  heard  of  it. 

“Q.  These  complaints  were  made  after  the  trouble  arose,  were 
they?  A.  Oh.  no,  they  never  could  get  money  at  all.  No,  not  after 
the  trouble;  before.  All  the  time  they  collected  rents  they  had  a 
hard  time  getting  any  money  at  all  from  them.  They  never  had 
any  satisfaction  from  them  in  the  world. 

Q.  Then,  Mr.  Sands,  why  was  it.  since  you  were  as  intimate  with 
the  firm  as  you  say  you  were,  and  in  their  private  office  pretty  much 
every  day,  that  you  never  mentioned  it  to  them  or  inquired  about  it? 
A.  Because  I  never  thought  about  it.  I  knew  then  just  what  they 
were  doing.  I  knew  then  pretty  well  what  they  were  doing.  I  had 
no  complaint  to  make  or  nothing  to  ask.” 

He  continued  to  visit  them  until  this  trouble  l>egan — somewhere 
up  to  November  or  December,  1007,  he  supposes.  He  heard  of 
these  complaints  by  his  wife  and  daughter  before  that  time. 

“Q.  Then  why  was  it  you  did  not  inquire  of  Early  &  Lampton 
about  it  and  see  why  it  was  they  were  not  remitting  the  moneys 
they  collected?  A.  I  don’t  know  about  that;  maybe  I  did  so.  I 
could  not  tell  you  that.  I  could  not  answer  that  question  at  all.” 

Guesses  he  heard  complaints  from  wife  and  daughter  a  hundred 
or  five  hundred  times  about  Early  k  Lampton  not  remitting.  Could 
not  tell  up  to  how  late  a  period  he  saw  the  ledger  kept  in  the  back 
office  of  Early  Lampton — supposes  it  was  the  summer  of  1907 — 
along  there  probably. 

“Q.  It  remained  there  as  long  as  you  continued  to  visit 
229  the  office,  did  it?  A.  Oh,  I  didn’t  make  a  point  of  it,  Mr. 

Darlington.  Sometimes  I  would  see  the  book  open,  you  know, 
or  would  turn  to  it  to  see  what  rent  had  been  received,  and  all  that; 
that  is  all;  nothing  what  you  would  call  official  in  it;  just  a  casual 
thing.” 

Supposes  the  ledger  was  kept  there  most  of  the  time,  but  really 
could  not  tell  that. 

“Q.  Was  there  any  time  during  your  visits  to  the  office  when  they 
refused  you  access  to  the  books?  A.  Oh,  never;  I  never  asked  to 
see  it  that  I  know  of, — specially  asked  to  see  it.  No,  indeed,  it  was 
just  a  casual  thing;  I  don’t  recall  making  any  point  of  looking  at 
the  book  at  all,  you  know.  I  had  no  right  to  do  so,  and  it  was  just 
a  matter  of  courtesy.” 

Supposes  the  courtesy  was  always  open  to  him — no  question  about 
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that.  lie  didn  t  make  a  point  of  seeing  book  every  week  or  every 
month,  but  just  sometimes. 

1859  Mintwood  PL  was  deeded  to  Dr.  Smith  by  a  straw  man 
named  McDonald — it  was  deeded  to  McDonald  and  McDonald  deeded 
it  to  Dr.  Smith — witness  never  saw  McDonald  before  or  since — 
just  that  one  day.  Deed  to  McDonald  had  been  sent  bv  witness  to 
daughter  for  execution  and  returned  to  witness  by  her  executed — 
daughter  was  in  Florence.  Italy,  at  the  time. 

“Q.  When  did  you  reach  you-  conclusion  that  the  Margaret  apart¬ 
ment  equity  was  not  worth  anything?  A.  Whv,  I  didn’t  think  it 
was  worth  very  much  when  I  took  it,  Mr.  Darlington.  I  didn’t 
think  the  equity  amounted  Jo  very  much.  T  had  some  idea  about 
it;  it  was  a  mere  guess,  that  was  all.  It  was  worth  something,  but 
I  didn’t  know.  T  put  it  down  in  my  own  mind  what  T  thought  it 
was  worth,  that  was  all. 

Q.  Do  you  remember  how  much?  A.  Oh,  about  $15,000  or 
something  like  that.  I  considered  there  might  be  $3,000  in  it. 

Q.  You  thought  it  was  reasonably  worth  that  much?  A.  No,  I 

don’t  think  it  was  reasonable  at  all,  and  I - 

Q.  (Interrupting.)  I  say  you  thought  it  reasonably  worth  $15.- 
000?  A.  That  it  was  worth  fifteen? 

Q.  Did  you  think  that  was  a  fair  price  for  it,  $15,000?  A.  Well, 

I  would  not  have  liked  to  have  bought  it  at  $15,000. 

Q.  I  thought  you  said  that  you  thought - A.  (Interrupting.! 

[  put  that  down  in  making  the  trade,  that  is  all  right.  That  is  what 
I  said;  that  is  what  I  mean. 

Q.  Now,  I  want  to  know  if  that  is  what  you  consider  a  fair  and 
reasonable  value?  A.  I  suppose  so. 

Q.  It  is  on  that  basis  that  you  believe  there  was  about  $3,000 
in  it?  A.  Yes.” 

230  Redirect : 

Visited  the  Margaret  once,  was  with  Mr.  Lampton  at  the  time, 
and  thinks  it  was  about  the  time  they  were  trading  for  it.  Lamp- 
ton  pretended  to  think  it  was  worth  about  twenty  odd  thousand — 
does  not  remember  the  exact  figure,  but  should  say  at  least  twenty 
thousand — might  have  been  more.  Witness  never  paid  any  atten¬ 
tion  to  what  they  said  about  their  values,  not  regarded  as  being  very 
important  to  witness. 

Witness  had  been  engaged  in  real  estate  transactions  up  to  about 
ten  years  ago,  he  guesses — closed  out  his  unimproved  property  up 
there,  and  last  year  had  some  which  he  sold.  In  October,  1904, 
he  was  perfectly  in  touch  with  real  estate  values  so  far  as  the  Hill 
property  was  concerned — guesses  he  knew  about  that  as  well  as  any¬ 
body. 

Does  not  recall  that  he  ever  spoke  to  daughter  about  Lampton’s 
valuation  of  the  Margaret,  because  she  don’t  know  anything  about 
it  anyhow — she  never  knew  about  the  value  of  any  of  the  proper¬ 
ties. 

When  witness  was  getting  small  sums  from  Early  &  Lampton  they 
sometimes  claimed  they  did  not  have  it- — did  not  always  get  it 
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easily  this  is  about  the  only  way  he  can  answer  question  as  to 
whether  he  would  in  the  usual  course  of  things  get  it  easily  or  with 
difficulty. 

“Q-  you  or  not  limit  your  efforts  in  making  collections  from 
the  rent  to  getting  the  small  sums  for  yourself,  or  did  you  make  a 
practice  also  of  looking  after  the  collection  of  the  full  amount  due 
to  vour  daughter?  A.  I  did  not.  I  didn’t  look  after  that  at  all. 

Q.  \\  ho  looked  after  the  collection  of  the  full  amount  due  your 
daughter?  A.  She  was  supposed  to;  I  don’t  know. 

Q.  W  ere  any  of  the  statements  of  Early  &  Lampton  covering  her 
account  ever  handed  to  you  for  her?  A."  Never  that  1  recollect  of. 
sir.” 

Was  present  in  Early  &  Lampton’s  office  when  Mintwood  home 
property  exchange  was  closed, — went  over  their  statement  and  prac¬ 
tically  closed  it  himself — got  the  $10,500  that  was  left  out  of  the 
$14,000 — $1,500  was  paid  for  commission,  and  the  interest,  taxes 
and  other  expenses  were  paid,  leaving  $10,500.  Only  transaction, 
so  far  as  witness  knows,  that  was  not  closed  at  the 
231  Title  Co. 

“Q.  Did  you  give  Early  &  Lampton  to  understand  that 
your  daughter  was  relying  on  you  or  on  them  in  the  Mintwood  home 
exchange  transaction? 

(Objection  by  Early’s  counsel,  on  ground  that  it  calls  upon  the 
witness  for  what  was  given  other  parties  to  understand,  and  not 
what  he  said  to  them.) 

A.  On  them. 

Q.  Are  you  positive  about  that,  Mr.  Sands? 

(Same  objection  by  Early’s  counsel.) 

A.  Yes.” 

Recross : 

“Q.  Mr.  Sands,  what  is  the  ‘Hill’  property?  A.  Well,  Washing¬ 
ton  Heights.’ 

That  is  where  Mintwood,  the  Margaret,  the  Winchester  and  all 
that  property  is  located.  Does  not  remember  whether  Early  gave 
his  opinion  of  the  value  of  the  Margaret  at  the  time  of  the  exchange, 
but  Early  Lampton  gave  witness  the  idea  that  it  was  worth 
*  $20,000 — can’t  say  Early  ever  spoke  to  witness  about  it.  Knows 
Lampton  placed  a  much  higher  value  on  it  than  $15,000,  but  don’t 
know  the  exact  amount, — knows  it  was  not  less  than  $20,000 — 
might  be  more;  it  is  just  a  feature  of  memory — a  mere  matter  of 
memory,  just  as  he  understood  it,  and  it  has  just  stood  in  his  mind 
in  that  way. 

“Q.  I  understood  you  to  say  that  if  the  offer  had  been  to  give 
Kehoe’s  house  and  $20,000  you  would  have  taken  it  quickly?  A. 
That  is  right. 

Q.  And  by  that  you  mean  what?  A.  Well,  it  would  have  been 
better  than  taking  the  Margaret.  I  would  not  have  given  $6,000 
for  the  equity  in  the  Margaret.  That  would  have  brought  it  to 
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$18,000,  and  I  would  not  have  given  $18,000  to  buv  that  property 
unless  on  exchange  and  to  get  a  good  profit  on  my^  other  property 
which  I  was  trading. 

Q.  Well,  what  had  your  opinion  to  do  with  it  if  you  were  relying 
entirely  on  Early  Lampton?  A.  I  didn’t  rely  on  them  at  all. 

Q.  What  difference  did  it  make  what  you  thought  about  it?  A. 
^  hv,  the  trade  would  not  have  been  made  unless  1  had  recom¬ 
mended  it,  I  suppose,  to  my  daughter,  likely,  or  to  my  wife,  and 
considered  it  a  good  thing;  that  is,  it  was  not  a  good  thing,  but  it 
was  the  best  I  could  do. 

Q.  As  a  matter  of  fact  the  Mintwood  property  mortgage  was 
overdue  then,  wasn’t  it?  A.  No,  sir,  I  think  not.  It  was  con¬ 
tinued  from  time  to  time.  I  really  don’t  know  the  state  of  it  now, 
Mr.  Darlington.  I  have  forgotten  all  about  that. 

Q,  Was  not  it  both  in  arrears  for  interest  and  taxes,  and  were 
not  the  holders  threatening  sale?  A.  1  think  the  interest  was  paid 
in  the  spring  when  the  rear  property  was  sold  fronting  on  Biltmore 
Street,  and  there  was  nine  or  ten  thousand  paid  in,  and  I 
232  think  all  the  interest  was  settled  up  to  that  time,  I  supposed 
it  was,  and  all  the  taxes,  but  that  does  not  appear  to  be  the 
case,  because  they  have  deducted  so  much  out  of  this  statement  in 
the  settlement  of  Mintwood.  Those  are  mere  matters  of  figures.” 

“Q.  There  were  between  two  and  three  thousand  dollars  of  in¬ 
terest  and  taxes  to  be  adjusted  at  that  time  of  the  exchange?  A. 
Well,  I  presume  so.  Well,  it  would  apparently  be  $2,000.  It 
apparently  did  take  that  added  to  the  commission,  and  the  com¬ 
mission  and  the  $10,500  would  make  $12,000,  and  that  would 
leave  a  balance  still  of  $2,000  which  was  disbursed  for  the  pay¬ 
ment  of  taxes  and  the  arrears  of  interest;  that  is  about  the  idea  that 
I  have  of  it.” 

Thinks  that  Early  &  Lampton  undoubtedly  recommended  the 
first  proposition  of  Kehoe’s  house  and  a  sum  of  money,  the  amount 
of  which  he  forgets,  but  he  does  know  that  no  such  sum  as  $20,000 
was  ever  offered.  Early  £  Lampton’s  proposition  was  rejected,  be¬ 
cause  witness  didn't  think  it  was  enough. 

“Q.  It  was  not  your  property,  was  it — it  was  your  daughter’s? 
a  .  oe.  t  a  e  a  (  ^ ^ ^  re n(  c .  A  ou  attend  to  matters  for  your 
clients  and  I  attended  to  that  for  my  daughter. 

Q.  No  matter  what  they  had  to  say  about  that  proposition  it  was 
rejected  because  you  didn’t  think  it  was  a  good  offer?  A.  Thev 
would  reject  it  if  I  said  so,  without  my  using  any  sort  of  compulsion,  * 
or  anything  else. 

Q.  They  would  reject  it?  A.  I  say  my  wife  and  daughter  would 
not  accept  the  thing  if  I  said  it  was  a  bad  trade,  and  1  certainly  did 
say  that  was. 

Q.  Isn’t  it  your  recollection  that  Early  &  Lampton  favored  that 
proposition,  the  original  proposition?  A.  Oh,  yes,  they  favored 
it,  because  Lampton  came  out  to  the  house  and  made  an  offer  of 
some  kind  including  Kehoe’s  house,  and  T  would  not  accept  it, 
and  afterwards  he  threw  in  the  Margaret,  and  1  don’t  know  how 
much  money,  but  I  would  not  accept  that.  I  said  if  you  make  it 
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$14,000  I  will  do  it.  He  went  over  to  see  Ben  Bradford  while  I 
('yal  e^,n:  h's  offite,  and  he  came  back  and  said  they  would  do 
that,  that  he  had  gotten  Ben  up  to  it,  and  that  was  the  last  cent 

$14  000  ”  glVe‘  And  1  881(1  Wel1  811  right’  we  wiU  let  ft  8°  a* 

\\  itness’  authority  to  accept  the  proposition  was  that  he  knew  his 
wife  and  daughter  would  endorse  anything  he  said.  Had  acquainted 
wife  and  daughter  with  everything  in  connection  with  it  as  it  went 

along,  because  he  wanted  them  to  know ;  it  was  on  his  advice  that 
earlier  proposition  was  rejected. 

r  “Q-  was  your  object  in  looking  at  the  books  of  Early  <fc 

Hampton .  A  I  had  no  special  object,  but  sometimes  he  would  pav 
me  those  small  amounts,  Mr.  Darlington,  and  I  don’t  understand 
why  you  go  into  that  so  much— small  sums,  and  I  would  take— 
maybe  look  over  for  the  last  month,  and  see  how  many  little  thin^ 
or  what  little  sums  I  had  gotten  just  in  that  way;  that  was  all;  there 
was  not  anything  special  in  it  at  all ;  there  was  no  point  made  of  that 
one  way  or  the  other.” 

233  Supposes  that  when  he  had  difficulty  in  getting  some  pay- 
ments  it  was  because  they  said  thev^  hadn’t  the  money  as 
there  was  nothing  due  his  daughter.  Didn’t  look  at  the  books  to 
see  whether  that  was  true  or  not.  He  did,  however,  go  over  the  books 
sometimes  with  Lampton  to  see  how  much  witness  had  drawn  during 
the  month,  and  even  though  he  might  not  be  asking  for  money  on 
that  particular  day. 

Miss  Margaret  C.  Sands  testified  August  15,  1911  • 

Born  September  9,  1883  and  is  the  plaintiff  in  this  suit.  Knows 
defendant  James  J.  Lampton  and  defendant  Charles  Early. 

“Q-  What  was  the  first  business  dealing  you  ever  had  with  Early 
&  Lampton  ?  A.  When  they  acted  as  mv  agent  in  renting  mv  home 
property,  Mintwood. 

Q.  When  did  that  commence?  A.  In  August.  1904. 

Q.  Do  you  remember  when  that  property  was  sold?  A  In  Octo¬ 
ber,  1904. 

Q.  Who  represented  you  in  the  sale?  A.  The  firm  of  Early  & 
Lampton. 

Mr.  Darlington  :  That  is  objected  to  as  calling  for  a  conclusion 
and  not  stating  the  facts  on  which  the  conclusion  rests. 

Q.  Did  they  give  or  pay  you  anything  out  of  that  sale,  if  so, 
what?  A.  The  properties  that  I  got  for  the  sale?  1  don’t  quite 
understand. 

Q,  The  sale  of  Mintwood?  A.  Do  you  mean  by  that  what  I  got 
for  it? 

Q.  What  you  got.  A.  1620  18th  street  and  the  Margaret  apart¬ 
ment  house  and  some  cash. 

Q.  How  much  cash,  and  how  was  the  cash  paid  to  you?  A. 
$8,500  in  notes  and  $2,000  in  cash. 

Q.  How  much  in  cash?  A.  $8,500  in  notes. 

Q.  And  how  much  in  cash?  A.  I  thought  it  was  $2,000  in  cash 
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Q.  What  did  you  do  with  the  notes?  A.  I  deposited  them  in  the 
bank. 

Q.  And  what  did  you  do  with  the  cash?  A.  I  deposited  that  in 
Riggs  Bank. 

Q.  Now  are  you  sure  of  the  amount  in  cash  they  gave  you?  A. 

$2,000. 

Q.  And  do  you  recall  whether  it  was  in  notes  or  by  check?  A. 
It  was  by  check.  . 

Q.  Who  was  it  that  handed  you  that  check  and  those  notes?  A. 

I  believe  it  was  Mr.  Lampton. 

234  “Q.  And  where  were  you  at  the  time?  A.  In  his  office. 

Q.  Was  anybody  with  you?  A.  My  father. 

Q.  What  was  your  father’s  condition  of  health  at  that  time? 

Mr.  Darlington:  Objected  to.  There  is  no  such  issue  set  up 
in  the  pleadings. 

Q.  (continuing:)  Just  explain  fully,  Miss  Sands.  A.  At  that 
time  my  father  was  so  often  under  the  influence  of  liquor  that  I 
could  not  dep'end  upon  him  for  any  business  advice. 

Mr.  Darlington:  My  objection  applies  equally  to  the  answer. 

Q.  How  long  had  that  been  his  condition?  A.  Oh,  for  a  good 
many  years. 

Q.  And  how  long  afterwards  did  it  continue?  A.  Up  to  the 
present  time. 

Mr.  Darlington:  It  is  understood,  is  it,  Mr.  Sullivan,  that  our 
objection  applies  to  each  of  these  questions  and  answers  without  re¬ 
peating  it? 

Mr.  Sullivan:  Yes,  sir. 

Q.  What  is  his  condition  at  the  present  time?  A.  At  the  pres¬ 
ent  time  he  is  quite  well ;  not  very  strong,  but  in  better  health  than 
he  was  then. 

Q.  Is  he  drinking  now?  A.  Not  right  now. 

Q.  Did  you  rely  on  him  for  any  advice  or  assistance  in  the  Mint- 
wood  home  sale  transaction?  A.  1  did  not  feel  that  I  could  rely 
upon  him. 

Q.  Well,  did  you?  A.  No,  I  did  not. 

Q.  W  as  his  then  condition  a  public  and  notorious  one,  or  one 
known  only  inside  of  your  household?  A.  Everyone  that  knew 
him  knew  his  condition. 

Q.  Was  he  engaged  in  any  business  at  that  time?  A.  Only  for 
himself. 

Q.  What  was  he  doing  at  that  time?  A.  He  was  not  engaged  in 
any  active  business. 

Q.  Did  you  ever  authorize  Early  &  Lampton  to  pay  him  during 
your  absence  from  the  city,  or  otherwise,  any  sums  of  money  on 
your  account?  A.  While  I  was  abroad  I  authorized  them  to  pay 
about  forty  or  fifty  dollars  a  month. 

Q.  Did  you  ever  learn  that  they  had  paid  him  small  sums  at 
other  times?  A.  Yes,  they  had. 
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Q.  Did  you  ever  object  to  it?  A.  I  never  did. 

Q.  Are  you  positive  that  Early  &  Lampton  gave  you  nothing  out 
of  the  Mint  wood  sale  transaction  except  the  $2,000  in  cash  and 
$8,500  in  notes,  to  which  you  have  testified?  Nothing  besides  the 
two  pieces  of  property,  1620  18th  street  and  the  Margaret. 

Q.  Did  you  know  anything  at  the  time  about  the  details  of  the 
taxes  and  accrued  interest  respecting  the  property?  A.  I  knew 
that  the  interest  was  due  on  the  trust. 

Q,  Did  either  member  of  the  firm  of  Early  &  Lampton  talk  with 
you  about  the  details  concerning  the  exchange?  A.  Mr.  Lamp- 
ton  frequently  came  to  my  home  and  I  often  heard  him  talk  it 
over. 

Q.  Well,  whom  did  he  talk  to  when  he  came.  A.  He  talked  to 
my  mother  and  father  and  before  me. 

Q.  Well,  how  did  you  know  that  this  exchange  or  sale  of  the 
Mintwood  property  was  a  good  thing  for  you?  “A.  Be- 
235  cause  Early  &  Lampton  assured  me  that  it  was;  they  ad¬ 
vised  it. 

Q.  When  did  you  first  learn  that  the  $2,000  second  trust  on  the 
Margaret  had  been  paid  off  bv  Early  &  Lampton?  A.  In  Febru¬ 
ary,  1905. 

Q.  What  did  you  do  with  the  Margaret  and  with  the  1620  18th 
street,  northwest,  when  they  were  deeded  to  you  in  October,  1904? 
A.  I  turned  them  over  to  Early  &  Lampton  to  take  care  of  for  me. 

Q,  Did  you  do  so  immediately?  A.  Yes. 

Q.  When  did  you  first  learn  that  Early  &  Lampton  had  collected 
on  $5,000  of  the  $8,500  notes  of  William  J.  Kehoe  and  had  received 
a  $3,500  note  for  the  balance?  A.  In  February,  1905. 

Q.  I  hand  you  a  paper,  Miss  Sands,  and  ask  you  whether  you 
recognize  your  signature  on  that  paper?  A.  Yes,  I  do. 

Q.  What  was  the  occasion  of  your  signing  that?  A.  The  sale 
of  the  Mintwood  property.  May  I  look  at  it  a  little  longer? 

Q.  Yes.  A.  Oh,  no,  I  am  mistaken.  This  is  an  account  of  how 
they  disposed  of  the  $5,059. 

Q.  What  I  am  asking  is  what  was  the  occasion  of  your  signing 
the  receipt  on  the  bottom  part  of  that  statement?  A.  It  was  when 
I  received  the  note  for  $3,500. 

Q.  They  handed  you  that  note?  A.  Yes. 

Q.  And  did  you  take  that  paper  or  leave  it  with  them  after  sign¬ 
ing  it.  A.  I  left  it  with  them.” 

At  this  point  the  paper  referred  to  was  offered  in  evidence  as 
plaintiff’s  Exhibit  No.  1  as  follows: 
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“Miss  Margaret  C.  Sands,  in  Account  with  Early  &  Lampton. 
February  9th,  1905. 


By  cash  from  William  J.  Kehoe .  $5,059.50 

cash  from  A.  Walton  Fleming,  rent  of  #1863 

Mintwood  Place,  N.  W .  180.67 

90  day  note . 750.00 

Amount  charged  to  Kent  acc’t  of  Margaret  C.  Sands .  40.50 

To  amount  paid  C.  F.  Norment,  (note  se¬ 
cured  on  #1815  Kalorama  Ave., 

XT  *»TT  V 


amount  paid  S.  S.  Shedd  Bro .  150.00 

amount  paid  C.  C.  Bryan  Co.  Inc .  175.00 

amount  paid  Johnson  Brothers .  125.00 

amount  paid  Title  Co.,  curtail  of  note  on 

St.  George  and  expenses .  3  404 . 64 

$12,000.00  insurance,  5  years  on  the 
St.  George .  162.00 


$6,030.67  $6,030.67 
EARLY  &  LAMPTON. 

Reoei\ed  of  Early  &  Lampton  one  note  bearing  date  of  December 
10,  1904,  for  Three  thousand,  five  hundred  dollars  ($3,500.00), 
payable  to  the  order  of  Margaret  C.  Sands,  one  year  after 
236  date,  with  interest  at  the  rate  of  five  per  centum  per  annum, 

.  .  until  paid,  payable  semi-annually.  Said  note  being  signed  by 
William  J.  Kehoe,  and  secured  on  part'  of  lots  30  and  31]  “Widow’s 
Mite.” 

Washington,  D.  C.,  February  10th,  1905. 

„T.  ‘  MARGARET  C.  SANDS. 

\V  ltness, 

D.  W.  LIMERICK.” 

“Q.  Who  had  you  sign  that  receipt,  Miss  Sands?  A.  I  signed  it 
in  the  office  of  Early  Lampton. 

Q.  Do  you  recall  who  presented  it  to  you  to  be  signed?  A.  I  do 
not. 

Q.  Do  you  recall  whether  or  not  it  was  a  member  of  the  firm?  A. 
Yes,  it  was  a  member  of  the  firm. 

Q.  Did  you  ever  withdraw  from  the  Riggs  Bank  the  $8,500  in 
notes  of  Kehoe  deposited  there  in  October,  1904?  A.  I  did. 

Q*  when  did  you  do  so  and  explain?  A.  I  don’t  remember 
the  exact  date  when  I  withdrew  them,  but  I  know  it  was  to  pay 
$2,500  on  the  St.  George  apartment  house,  and  I  was  told  that  it 
was  necessary  to  pay  the  $2,000  on  the  Margaret  apartment  house. 

Q.  Do  you  recall  about  what  month  it  was  that  you  did  so  with¬ 
draw  those  notes,  and  to  whom  you  gave  them?  A.  I  gave  them  to 
Mr.  Lampton  between  November  and  Januarv. 

l/ 
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Q.  What  year?  A.  1904. 

Q.  Did  Early  &  Lampton  ever  have  charge  of  the  St.  George 
apartment  house  for  you?  A.  In  February,  1905,  they  collected  the 
rents  from  that  apartment  house. 

Q.  How  long  did  they  continue  so  to  do?  A.  Until  January, 

1908. 

Q.  What  was  the  occasion  of  their  discontinuance?  A.  When  I 
gave  my  affairs  into  the  hands  of  my  attorney. 

Q.  Please  explain  how  you  happened  to  execute  in  February, 
1905,  a  power  of  attorney  to  Early  &  Lampton  covering  1863  and 
1867  Mintwood  Place,  1815  Kalorama  Avenue  (the  Margaret), 
1620  18th  street  and  the  St.  George  apartment  house?  A.  I  had 
absolutely  no  business  knowledge,  and  I  gave  the  entire  charge  of 
my  affairs  to  the  firm  of  Early  <fc  Lampton  to  take  care  of  for  me 
and  to  pay  me  the  net  income  from  the  property. 

Q.  Please  explain  whether  you  did  so  upon  your  own  initiative, 
or  upon  the  suggestion  of  anyone.  A.  I  did  it  upon  my  own  ini¬ 
tiative. 

Q.  Which  member  of  the  firm  did  you  talk  with  concerning  the 
same?  A.  Mr.  Lampton. 

Q.  Please  state  fully  what,  if  anything,  he  said  at  the  time  in 
regard  to  the  matter.  A.  Mr.  Lampton  told  me  that  he  would  look 
after  my  interest — that  the  firm  would  look  after  my  interest  as  care¬ 
fully  as  though — they  were  more  personally  interested  in  me  than 
if  I  had  been  a  relative.  Mr.  Lampton  personally  said  he  would  look 
out  for  mv  affairs — a s  he  would  for  his  own  child,  and  that  he  knew 
T  had  no  business  knowledge  and  my  father  was  not  able  to  be  of 
any  assistance  to  me. 

237  “Q.  Miss  Sands,  there  is  a  $750  note  referred  to  in  this 

power  of  attorney  as  having  been  executed  by  you  at  that 
time.  Please  explain  what,  if  anything,  you  recollect  about  that. 
A.  It  was  to  protect  my  interest  that  it  was  made.  I  don’t  know 
the  details  of  it. 

Q.  Did  you  receive  any  money  from  that?  A.  I  never  received 
a  cent  from  it. 

Q.  I  will  call  your  attention  also  to  the  power  of  attorney  executed 
by  you  in  March,  1905,  covering  the  Winchester  apartment  house, 
and  will  ask  you  to  explain  how  you  acquired  that  property.  A.  I 
was  advised  to  give  1620  18th  street  and  1867  Mintwood  Place  in  ex¬ 
change  for  the  Winchester  apartment  house. 

Q.  Please  explain  fully  who  advised  you.  A.  Mr.  Lampton  ad¬ 
vised  that  it  would  be — said  that  it  would  be  an  excellent  trade  to 
make  and  that  we  should  lose  no  time  in  making  the  trade,  as  the 
opportunity  might  not  come  again. 

Q.  Did  you  consult  your  father  about  it?  A.  I  never  did. 

Q.  Do  you  know  whether  he  had  anything  to  do  with  it?  A. 
He  had  nothing  to  do  with  it. 

Q.  Where  was  he  at  the  time?  A.  He  was  ill  in  the  Mendota  at 
the  time. 

Q.  What  was  1867  Mintwood  Place  renting  for  at  that  time?  A. 

$65  a  month. 
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Q.  And  1620  18th  street?  A.  $100  a  month. 

Q.  Did  Early  &  Lampton  give  you  any  cash  out  of  that  trans¬ 
action  ?  A.  No. 

Q.  Did  you  advise  with  any  one  besides  Early  &  Lampton  about 
making  that  sale  or  exchange  for  the  Winchester?  A.  No. 

Q.  T  will  ask  you  to  explain  whether  you  received  any  money 
from  the  second  trust  for  $1,100  put  upon  1859  Mintwood  Place, 
northwest,  by  Early  <fc  Lampton  in  October.  1905?  A.  I  never  re¬ 
ceived  any  money  from  it,  T  understood  that  I  was  to  reduce  the 
mortgage  on  the  property  for  $500,  and  I  signed  the  notes  with  that 
understanding. 

\  mean  to  reduce  it  $500?  A.  I  mean  to  reduce 
the  trust — the  first  trust  $500. 

Q.  How  much  was  the  first  trust?  A.  T  believe  it  was  $7,750. 

Q.  So  that  this  second  trust,  as  you  understood  it  from  them,  was 
put  on  to  enable  the  first  trust  to  l>e  reduced?  A.  Yes. 

Q,  When  did  you  go  to  Europe,  Miss  Sands?  A.  The  31st  of 
May,  1906. 

Q.  How  long  did  you  remain?  A.  Until  August,  1907. 

Q.  I  hand  you  a  paper  and  ask  you  whether  you  recognize  it.  and 
if  so  explain  what  it  is.  A.  T  don’t  know  what  this  money  went 
for — what  these  notes  were  for.  I  don’t  know  how  they  were  used. 

Q.  *V\  ell,  do  you  know  by  whom  that  receipt  was  given  and  to 
whom  it  was  given?  A.  Tt  was  given  by  Mr.  Lampton  to  me. 

Q.  But  did  vou  execute  the  blank  notes  referred  to  therein9  A 
Yes. 

238  At  this  point  the  paper  was  offered  in  evidence  as  Plaintiff’s 
Exhibit  No.  2  as  follows: 

‘‘Early  <fc  Lampton. 

Beal  Estate  Brokers.  Loans  and  Insurance. 
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Washington.  D.  C.,  May  26th,  1906. 

Received  of  Margaret  C.  Sands  4  blank  notes  to  be  use-  in  renewals 
curtails  on  present  notes. 

JAMES  J.  LAMPTON.” 


{Q.  Can  you  explain  the  occasion  of  Mr.  Lampton ’s  getting  you 
to  execute  these  blank  notes  any  more  in  detail,  Miss  Sands?  A. 
He  knew  that  I  was  going  to  be  away  a  long  time,  at  least  until  the 
following  fall,  and  he  told  me  it  would  be  necessary  for  him  to  have 
those  notes  to  protect  my  interest. 

Q.  Do  you  recall  executing  while  you  were  away  any  other  notes, 
in  blank  or  otherwise,  at  the  instance  of  Early  &  Lampton.  A. 
When  I  was  in  Florence.  Italy,  T  received  the  notes.  I  believe  there 
were  nine  or  eleven,  to  be  endorsed.  They  were  blank  notes,  and 
which  it  was  represented  to  me  was  necessary  also  to  protect  my 
interest. 

Mr.  Darlington  :  T  must  object  to  any  representations,  as  the  wit* 
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ness  and  Early  &  Lampton  were  then  miles  apart,  and  they  must 
have  been  in  writing,  and  I  call  for  the  writing. 

Q.  Have  you  the  letters  and  communications  sent  you  with  these 
notes.  Miss  Sands?  A.  I  think  you  have  them.  I  haven’t  them  per¬ 
sonally. 

Q.  I  haven’t  them.  I  have  never  seen  them.  I  have  looked  all 
through  the  papers  and  T  haven’t  seen  them.  When  did  you  last  see 
those  letters,  Miss  Sands?  A.  I  can’t  recall  that.  The  notes  were 
sent  by  registered  mail  back  to  the  United  States. 

Q.  Do  you  recall  which  member  of  the  firm  wrote  you  in  regard 
to  them?  A.  Mr.  Lampton.  May  I  add  something  to  that  about 
the  notes? 

Q.  Yes.  A.  I  was  unwilling  to  sign  them  without  an  understand¬ 
ing  as  to  what  they  were  for,  and  wrote  back  to  know  for  what  pur¬ 
pose  they  were  to  be  used,  and  his  letter  in  reply  gave  no  full  ex¬ 
planation  ;  simply  said  it  was  imperative  to  have  them. 

Mr.  Darlington  :  I  object  to  any  statement  about  the  contents  of 
these  letters,  and  call  for  the  letters. 

Mr.  Sullivan  :  We  call  upon  the  defendant  to  produce  the  origi¬ 
nals  of  the  letters  written  by  Miss  Sands. 

Mr.  Darlington:  For  the  defendant  Early  I  can  say  that  he 
never  received  the  letter,  and  never  saw  it.  It  appears  to  be  a  private 
transaction  between  the  witness  and  Mr.  Lampton,  which  does  not 
appear  anywhere  upon  the  books  of  the  firm,  so  far  as  I  know  or  am 
informed,  nor  in  its  files. 

Q.  ^  on  recall  also  executing  while  you  were  away  a  deed  to  one 
McDonald,  covering  1859  and  1863  Mintwood  Place,  do  you  not? 
A.  Yes,  I  do;  it  was  in  April,  1906. 

Q.  Please  explain  the  occasion  of  your  executing  that  deed.  A. 
The  deed  was  sent  to  me  to  Florence*,  and  I  was  to  exchange  1863 
and  1 859 - 

239  “Mr.  Darlington  :  We  make  the  same  objection.  What¬ 
ever  this  transaction  was  is  evidently  by  correspondence  and 
we  are  entitled  to  see  the  letters  and  not  to  have  parol  testimony  as 
to  their  contents. 

Q.  Just  go  ahead.  A.  To  be  exchanged  for  a  piece  of  property, 
an  apartment  house  on  14th  street,  and  the  deed  was  executed  and 
returned. 

Q.  About  when  was  that  that  you  executed  that  deed?  A.  It 
was  in  April,  1906. 

Q.  Think  over  that  date  a  moment,  Miss  Sands,  and  see  whether 
you  are  right  about  it.  A.  Oh,  it  was  April,  1907.  I  was  not 
abroad  in  April,  1906. 

Q.  Did  you  ever  get  the  apartment  house  for  which  you  sent 
this  deed  conveying  1859  and  1863  Mintwood  Place?  A.  &o,  I  did 
not. 

Q.  Who  was  the  Mr.  McDonald  referred  to  in  that  deed,  if  you 
know?  A.  I  didn’t  know  him.  I  never  saw  him. 

Q.  Who  suggested  his  name  as  the  grantee  in  the  deed? 
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Mr.  Darlington  :  Same  objection,  that  the  suggestion  must  have 
been  in  writing,  and  call  for  the  writing. 

A.  The  first  time  I  ever  saw  it  was  on  the  deed. 

Q.  here  are  the  letters  that  you  received  while  in  Europe  re¬ 
specting  that  transaction?  A.  I  haven’t  them. 

Q.  Do  you  know  where  they  are?  A.  No. 

Q.  Did  you  bring  them  back  from  Europe  with  you?  A.  I  don’t 
even  recall  that  I  brought  those  back  with  me. 

Q.  Where  are  all  of  the  papers  that  you  had  relating  to  this  case 
at  the  time  this  suit  was  filed?  A.  All  the  papers  that  I  had  I  have 
given  them  to  you. 

Q.  You  don’t  mean  to  me  directly,  do  you?  A.  I  mean  Mr. 
Warner. 

Q.  From  whom  did  you  receive  the  letters  that  were  received  by 
you  relating  to  that  transaction?  A.  My  father  forwarded  the 
deed. 

Q.  Did  you  receive  any  communication  relating  to  the  matter? 
A.  Only  that  it  was  a  good  trade  to  make. 

Q.  Who  wrote  that  communication?  A.  I  knew  it  was  advisable 
because  the  interest  on  1859  was  soon  due,  and  I  knew  it  was  ad¬ 
visable  to  sell  the  property,  if  possible.  My  father  told  me  that, 
that  the  interest  had  not  been  paid,  which  I  didn’t  know  at  the 
time. 

Q.  Did  you  receive  any  communication  from  anyone  else?  A. 
No,  I  don’t  recall  receiving  any. 

Q.  Had  you  had  any  talk  with  any  one  before  you  left  for  Europe, 
or  had  you  had  any  correspondence  with  anyone  after  going  to 
Europe  respecting  this  trade  for  the  14th  street  apartment  house? 
A.  No,  I  had  not. 

Q.  Please  state  whether  that  trade  for  the  14th  street  apartment 
house  was  finally  effected.  A.  It  was  never ;  it  never  went  through. 

Q.  Do  you  know  what  was  done  with  1859  Mintwood  Place?  A. 
1859  Mintwood  Place  was  deeded  to  Dr.  J.  Edmund  Smith. 

Q.  Do  you  know  who  had  charge  of  that  transaction  on  vour  be¬ 
half?  A.  Early  &  Lampton. 

Q.  How  do  you  know  that?  A.  Because  they  represented  me  in 
all  my  business  matters. 

240  Q.  Have  you  ever  talked  with  either  member  of  the  firm 
since  this  in  regard  to  that  matter?  A.  I  asked  for  a  state¬ 
ment  of  it. 

Q.  Whom  did  you  ask?  A.  Mr.  Lampton. 

Q.  What  did  he  say?  A.  I  was  always  going  to  get  the  state¬ 
ment,  but  I  never  got  a  satisfactory  one. 

Q.  Do  you  know  what  became  of  1863  Mintwood  Place?  A.  I 
don't  know  anything  of  what  became  of  that. 

Q.  Did  you  ever  ask  either  member  of  the  firm  anything  about 
that?  A.  Yes,  I  did.  ‘  * 

Q.  Whom  did  you  ask?  A.  I  asked  Mr.  Lampton.  Always  saw 
him  on  business  matters  because  1  knew  him  personally  better  than 
I  did  Mr.  Early. 

Q.  What  did  he  explain  about  that  matter?  A.  He  never  ex¬ 
plained  it. 
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,  Q-  what  did  he  say?  A.  It  was  in  August  when  we  asked 
about  it,  when  we  came  on  to  Washington,  just  shortly  after  we  re¬ 
turned  from  Europe,  and  he  told  us  our  affairs  were  all  in  a  flourish- 
mg  condition,  and  when  we  came  back  in  the  fall,  in  November,  it 
would  be  time  enough  to  talk  over  business  matters. 

Q*  ^  h^n  \ou  came  back  to  AY  ashington  in  the  fall  from  where? 
A.  Beverly,  New  Jersey. 

Q.  Did  you  ever  receive  anything  from  Early  &  Lampton,  or 
anyone  else,  out  of  the  sale  of  1863  Mintwood  Place?  A.  I  never 

Q.  How  about  1859  Mintwood  Place?  A.  They  forwarded  $700 
from  the  proceeds  of  that  sale  to  me  when  I  was  in  Florence 

Q.  Is  that  all  they  gave  you  out  of  it?  A.  Every  cent 

m  ien  y*°,u  %ot  back  from  EuroPe  in  August,  1907,  did  either 
Mr  Early  or  Mr.  Lampton  say  anything  to  you  in  regard  to  an  im¬ 
pending  sale  of  the  A\  inchester  ?  A.  They  did  not.  I  was  assured 
that  everything  was  in  a  most  prosperous  condition. 

Q.  Did  you  know  in  advance  of  the  sale  of  the  Winchester  that  it 
was  to  be  sold— did  you  know  from  anyone?  A.  I  didn’t  know  from 
anyone ;  1  didn  t  know  until  two  months  afterwards. 

Q.  Did  you  see  either  member  of  the  firm  often  after  your  return 
from  Europe  in  August,  up  to  the  time  when  the  Winchester  was 
sold  in  October,  1907?  A.  I  was  often  in  the  office,  and  with  both 
members  of  the  firm,  and  neither  one  told  me  anvthing  about  it 

Q.  What  was  the  occasion  of  your  being  in  their  office  frequently 
during  that  time?  A.  I  went  in  because  I  could  not  get  any  state- 
ments  from  them,  or  any  payment  on  the  rent  account— any  of 
the  net  payments  that  they  had  agreed  to  give  us  monthly. 

Q.  Hadn  t  \  ou  received  monthly  statements  during  the  time  vou 
were  in  Europe?  A.  Not  one. 

Q.  Hadn’t  you  received  regular  monthly  statements  prior  to  go¬ 
ing  to  Europe?  A.  No  I  had  not. 

Q.  How  often  did  you  receive  statements  from  them?  A.  Many 
months  apart;  sometimes  six. 

241  Q.  Did  you  have  any  talk  with  them  at  the  time  of  the 
giving  of  the  power  of  attorney  in  February,  1905,  with  re¬ 
spect  to  when  statements  should  be  rendered?  A.  Statements  were 
to  be  rendered  monthly,  and  every  month  we  were  to  receive  a 
check  for  the  net  income.  All  the  rest  of  the  money  was  to  be 
reserved  to  protect  the  property.  We  never  asked  for  one  cent 
above  what  we  were  entitled  to. 

Q.  Well,  when  they  failed  to  comply  with  this  did  you  make  anv 
complaint?  A.  I  frequently  made  complaint.  *  y 

Q.  To  whom?  A.  To  Mr.  Lampton. 

Q.  What  did  he  do?  A.  Blamed  it  on  the  bookkeeper. 

Q.  What  excuse,  if  any,  did  he  give  when  you  returned  from 
Europe  for  not  having  sent  you  monthly  statements?  A.  He  said 
it  was  not  worth  while  sending  so  many  bulky  papers  abroad 

Q.  Well,  did  he  explain  the  account  to  you  then?  A  He  said 
when  I  brought  them  in  to  him  for  an  explanation,  he  said  they 
were  so  complicated  it  would  take  a  Philadelphia  lawyer  to  explain 
them,  and  we  waited  in  the  office,  my  mother  and  I,  until  the 

18— 2783a 
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bookkeeper  came  up,  and  lie  considered  that  the  bookkeeper  had 
given  a  satisfactory  explanation  and  he  wanted  me  to  0.  K.  all  the 
statements,  which  I  refused  to  do. 

Q.  Please  state  whether  or  not  you  received,  while  you  were  in 
Europe,  a  notice  from  Mr.  Early  or  Mr.  Lampton  or  from  Mr.  Fair¬ 
fax,  one  of  the  trustees  under  the  trust  on  the  Winchester,  that 
there  had  been  default  under  the  trust,  and  that  unless  it  were 
made  good  the  property  would  be  sold?  A.  The  only  communica¬ 
tion  I  received  from  Mr.  Early  was  in  the  spring,  or  probably  in 
June  of  11)07,  in  answer  to  a  letter  that  I  wrote  to  him  personally 
asking  why  we  had  not  received  money  for  so  many  months,  and 
he  wrote  back  that  there  was  not  any  money  there - 

Mr.  Darlington  :  One  moment.  I  object  to  the  contents  and 
call  for  the  letter. 

Q.  Just  go  ahead  and  complete  your  answer.  I  will  take  that  up 
afterwards.  A.  That  there  was  no  money  there,  and  that  they 
needed  money  to  protect  our  interest.  I  replied  that  I  did  not 
understand  why  that  was,  because  they  had  so  many  blank  notes 
and  had  been  collecting  the  rents  all  the  time. 

Q.  Do  you  know  where  that  letter  is,  Miss  Sands?  A.  That  I 
wrote  to  Mr.  Earlv? 

%j 

Q.  The  letter  that  you  received  from  him.  A.  No,  I  don’t  know 
that  I  kept  that. 

Mr.  Sullivan  :  We  call  upon  the  defendants  to  produce  the 
original  of  that  letter  written  by  Miss  Sands. 

Q.  Did  you  give  the  original  of  the  letter  written  you  by  Mr. 
Early  to  either  Mr.  Warner  or  myself?  A.  I  don't  believe  I  did. 

Q.  Do  you  remember  whether  you  brought  it  home  with  you  from 
Europe?  A.  I  don’t  think  1  did.  1  didn’t  attach  any  great  im¬ 
portance  to  it  at  the  time. 

Q.  When  do  you  last  remember  having  seen  it?  A.  in  Flor¬ 
ence. 

Q.  Did  you  receive  a  further  letter  from  Mr.  Early  or  Mr.  Lamp- 
ton  advising  that  there  was  danger  of  the  Winchester  being  sold? 
A.  I  don’t  remember  it. 

Q.  Do  you  think  you  might  have  received  such  a  letter 
242  and  paid  no  attention  to  it,  and  forgotten  it? 

Mr.  Darlington:  I  object  to  that  as  suggestive  and  leading  and 
not  calling  for  evidence. 

A.  I  hardly  think  1  could  have  forgotten  it. 

Q.  Explain  how  you  first  learned  that  the  Winchester  had  been 
sold.  A.  We  had  not  received  any  rent  from  the  Winchester  and 
in  December  my  mother  telephoned  to  the  otlice  of  Early  &  Lamp- 
ton  and  Mr.  Early  said  that  the  Winchester  was  not  ours;  we  had 
not  had  it  for  a  long  time.  That  was  the  first  intimation  we  had  of 
it;  and  that  evening  we  went  down  to  see  Mr.  B.  H.  Warner,  Sr. 

Q.  W  ell,  don’t  state  conversations  you  had  with  others,  Miss 
Sands.  A.  And  on  our  way  back  we  met  Mr.  Lampton  at  the  door, 
and  we  asked  him  if  it  was  true,  what  Mr.  Early  had  told  us,  and  he 
replied  that  that  man  must  be  crazy ;  it  is  not  true  at  all. 


MARGARET  C.  SANDS. 


139 


Q.  About  when  was  that,  Miss  Sands,  what  month  and  year?  A. 
It.  was  in  December,  1907. 

Q.  What  did  vou  do  with  the  $3500  Kehoe  note  when  you  re¬ 
ceived  it  from  Early  &  Lampton  in  February,  1905?  A.  I  de¬ 
posited  it  in  Riggs’  Bank. 

Q.  What  did  you  next  do  with  it?  A.  In  March,  1905,  I  with¬ 
drew  the  note  from  the  bank  because  I  thought  I  had  the  oppor¬ 
tunity  of  making  a  profiit  of  about  $1,000  to  $1,400  from  the  in¬ 
vestment  which  Mr.  Lampton  said  they  could  make  for  us. 

Q*  I  hand  you  a  paper  which  has  already  been  marked  for  iden¬ 
tification,  “Receipt  for  Kehoe  Note/'  and  ask  you  to  explain  what 
that  is.  A.  It  is  a  receipt  for  the  $3500  note. 

Q.  By  whom  is  it  signed?  A.  By  James  J.  Lampton,  a  member 
of  the  firm  of  Early  &  Lampton. 

Q.  What  was  the  occasion  of  that  receipt  being  given  to  you?  A. 
I  asked  for  it.  Before  going  away  I  wanted  to  have  the  receipt. 

Q.  Did  you  have  any  talk  with  Mr.  Early  about  the  matter?  A. 
About  the  receipt? 

Q.  About  the  receipt  or  about  the  note  that  you  had  handed  to 
Mr.  Lampton,  one  of  the  members  of  the  firm.  A.  No. 

Q.  Why  didn’t  you  talk  with  Mr.  Early  also?  A.  I  never  did 
talk  with  Mr.  Early  about  any  of  my  business  matters.  If  I  came 
in  and  he  was  in  the  office  and  Mr.  Lampton  was  not  there  he  often 
said  “You  always  transact  your  business  with  Mr.  Lampton  person¬ 
ally,  so  you  might  as  well  wait  and  see  him  now.  He  understands 
your  business  better  and  you  had  better  see  him.’ 

Q.  Please  state  whether  you  had  any  business  with  Mr.  Lampton 
apart  from  the  firm  of  Early  &  Lampton? 

Mr.  Darlington:  I  object,  as  calling  for  a  conclusion  and  argu¬ 
ment  and  not  for  facts. 

Q.  (Continuing:)  Just  answer  the  question.  A.  I  never  did. 
May  I  explain  more  about  that  note? 

Q.  Explain  what  Mr.  Lampton  said  to  you  on  the  occasion  of 
your  giving  this  $3500  note  to  him  as  a  member  of  the  firm. 

Mr.  Darlington:  One  moment.  I  again  call  attention  to  the 
very  objectionable  character  of  these  questions.  I  refer  to  the  in¬ 
jection  into  them  of  things  which  have  not  been  proven  or  even  al¬ 
leged  in  the  pleadings  or  referred  to  in  the  evidence.  I  shall  move 
to  strike  out  any  testimony  given  in  pursuance  of  this  ques- 
243  tion.  A.  I  gave  the  note  to  him  so  that  they  might  borrow 
about  $2,000  on  it.  I  at  first  hesitated  because  my  father 
was  ill  at  the  time  and  I  thought  I  might  need  the  money,  and  he 
said  if  any  emergency  should  arise  we  would  be  perfectly  protected 
by  the  firm;  that  nothing  could  happen  to  the  note  because  I  en¬ 
dorsed  it  simply  to  borrow  the  $2,000  for  an  investment,  and  that 
in  ninety  days  he  would  turn  over  to  us  a  profit  of  fropri  $1,000  to 
$1,400  from  this  transaction.  I  felt  perfectly  safe  in  doing  it  then, 
because  I  felt  assured  that  I  was  protected  by  the  firm.  There  was 
nothing  personal  in  the  transaction  between  Mr.  Lampton  and 
myself. 

Mr.  Darlington  :  Me  thinks  the  lady  doth  protest  too  much. 
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Q.  Did  not  he  tell  you  that  he  was  going  to  cash  that  note?  A. 
He  never  mentioned  it.  I  would  not  have  consented  to  that. 

Q.  Didn’t  he  tell  you  that  Mr.  Kehoe  had  offered  to  discount  it 
for  $3,200,  and  that  he  wanted  it  for  that  purpose?  A.  I  never 
heard  of  it. 

Q.  When  did  you  first  learn  that  he  had  received  $3,200  from  Mr. 
Kehoe  for  it?  A.  I  didn’t  know  anything  about  it  until  I  heard 
it  from  my  counsel. 

Q.  About  how  long  ago?  A.  Within  the  last  year  or  two. 

Q.  What  was  the  last  payment  on  account  of  interest  you  ever 
received  on  that  note?  A.  In  November,  1907,  mother  and  I  re¬ 
ceived — we  were  together — about  $20,  which  was  part  of  the  inter¬ 
est  due. 

Q.  Where  were  you,  and  who  paid  you  that  $20?  A.  We  were 
in  front  of  the  office  of  Early  &  Lampton  and  it  was  handed  to  me 
by  Mr.  Lampton. 

Q.  Did  he  make  any  explanation  of  what  it  was  for?  A.  He 
said  it  was  part  of  the  interest  on  the  Kehoe  note. 

Q.  Did  you  ever  inquire  from  Early  &  Lampton,  or  either  of 
them,  concerning  the  investment  that  was  to  have  been  made  with 
the  $2,000  to  be  raised  on  this  $3,500  note?  A.  Yes,  sir. 

Q.  Who  did  you  ask?  A.  Asked  Mr.  Lampton. 

Q.  hat  did  he  say?  A.  He  said  that  the  first  trade  that  they 
had  hoped  to  make  or  expected  to  make  had  fallen  through,  but 
that  there  were  some  people  in  the  office  just  a  few  minutes  before 
we  came  who  expected  to  buy  the  property,  and  it  was  only  a  ques¬ 
tion  of  a  short  while  before  it  would  be  disposed  of. 

Q.  Did  you  ever  inquire  further  about  the  matter?  A.  Con¬ 
stantly  inquired. 

Q.  Did  you  ever  succeed  in  learning  anything?  A.  Nothing 
definite.  Always  put  off  by  such  answers  as  that? 

Q.  Didn’t  you  give  this  $3,500  note  to  Mr.  Lampton  to  settle  an 
account  with  him  personally,  Miss  Sands?  A.  I  did  not. 

Q.  To  settle  an  account  with  the  firm?  A.  I  did  not. 

Q.  To  enable  Lampton  to  settle  outstanding  obligations  of  yours? 

A.  I  did  not. 

244  Q.  To  enable  the  firm  to  do  so?  A.  No. 

Q.  When  did  you  last  make  demand  of  Early  &  Lamp- 
ton  for  an  explanation  of  your  accounts?  A.  All  through  October, 
November  and  December. 

Q.  Of  what  year?  A.  1907. 

Q.  Have  you  gotten  any  explanation?  A.  Never. 

Q.  Where  are  the  statements  that  you  did  receive  on  occasions 
from  Early  &  Lampton?  A.  All  that  I  did  receive  I  gave  to  Mr. 
Warner  and  Mr.  Sullivan. 

Q.  Have  you  any  others?  A.  No. 

Q.  Please  .look  at  this  paper,  Miss  Sands,  and  say  whether  your 
signature  is  affixed  thereto.  A.  It  is. 

Q.  Do  you  recall  when  and  where  you  signed  it?  A.  I  believe 
I  signed  it  in  the  office  of  Early  &  Lampton,  and  it  was  in  1904. 

Q.  For  whom  did  you  sign  it — at  whose  instance?  A.  At  my 
agent’s,  Early  &  Lampton. 
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Q.  Do  you  recall  which  one  of  them?  A.  I  do  not.” 

Thereupon  the  paper  referred  to  was  filed  in  evidence  as  plain¬ 
tiff’s  Exhibit  No.  3,  reading  as  follows: 

“This  agreement  made  this  Tenth  day  of  October,  A.  D.  1904, 
by  and  betweep  Margaret  C.  Sands,  party  of  the  first  part,  and  Wm. 
J.  Kehoe,  party  of  the  second  part,  both  of  the  City  of  Washington, 
District  of  Columbia, 

“Witnesseth  that  the  party  of  the  first  part  for  and  in  considera¬ 
tion  of  the  sum  of  One  ($1.00)  dollar,  lawful  money  of  the  United 
States,  to  her  in  hand  paid  by  the  party  of  the  second  part,  receipt 
whereof  is  hereby  acknowledged,  hereby  agrees  to  transfer  by  fee 
simple  deed  and  good  record  title  to  the  party  of  the  second  part 
the  property  at  the  corner  of  19th  street  and  Mintwood  Place, 
known  as  the  ‘Sands  Place’,  in  the  City  of  Washington,  District 
of  Columbia,  subject  however  to  certain  deeds  of  trust  aggregating 
Thirty-two  thousand,  five  hundred  dollars  ($32,500.00), 

“For  the  equity  in  the  aforementioned  property  the  party  of  the 
second  part  hereby  agrees  to  transfer  to  the  party  of  the  first  part, 
by  fee  simple  deed  and  good  record  title  lot  96  square  134,  together 
with  all  the  improvements  thereon  known  as  No.  1620  18th  Street, 
N.  W.,  in  the  City  of  Washington,  District  of  Columbia,  subject  how¬ 
ever  to  a  certain  deed  of  trust,  of  Twelve  thousand  dollars 
($12,000.00),  payable  in  three  years  with  interest  at  the  rate  of 
five  per  centum  per  annum,  until  paid. 

“And  as  a  further  consideration  the  party  of  the  second  part 
hereby  agrees  to  transfer  to  the  party  of  the  first  part,  by  fee  simple 
deed  and  good  record  title  lots  49  and  50  Block  6  ‘Washington 
Heights’,  together  with  all  the  improvements  thereon  known  as 
#1815  Kalorama  Ave.,  N.  W.,  in  the  County  of  Washington,  Dis¬ 
trict  of  Columbia,  subject  however  to  a  certain  deed  of  trust  of 
$12,000.00,  payable  in  3  years  with  interest  at  the  rate  of  five  per 
centum  per  annum,  until  paid,  payable  semi-annually, 

“And  as  a  further  consideration  the  party  of  the  second  part 

hereby  agrees  to  pay  to  the  party  of  the  first  the  sum  of 

245  Five  thousand  dollars  ($5,000.00)  in  cash  at  the  time  of  the 
closing  of  this  transaction. 

“And  as  a  further  consideration  the  party  of  the  second  part 

hereby  agrees  to  deliver  to  the  party  of  the  first  part,  his  two  cer¬ 

tain  promissory  notes,  numbered  one  (1)  and  Two  (2)  respectively; 
Note  No.  1  being  for  the  sum  of  Three  thousand,  five  hundred  dol¬ 
lars  ($3500.00),  and  payable  to  the  order  of  the  party  of  the  first 
part  on  April  3d,  1905;  Note  No.  2  being  for  the  sum  of  Five 
thousand  ($5,000.00)  dollars,  and  payable  to  the  order  of  the  party 
of  the  first  part  on  October  3d,  1905,  both  notes  bearing  interest  at 
the  rate  of  five  per  centum  until  paid,  payable  semi-annually,  and 
secured  by  a  deed  of  trust  on  property  at  19th  Street  and  Mintwood 
Place,  N.  W.,  known  as  the  ‘Sands  Place’. 

“All  taxes,  interest,  rents  and  insurance  to  be  equitably  adjusted 
to  the  date  of  transfer  by  the  parties  hereto  on  their  respective 
properties. 
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This  agreement  to  bind  ourselves,  our  heirs  and  assigns  and  to 
be  fulfilled  by  the  parties  hereto  on  or  before  the  20th  dav  of  Octo¬ 
ber,  A.  D.  1904.  J 

“In  M  itness  hereof  we  have  hereunto  signed  our  names  and 
affixed  our  seals  this  Tenth  day  of  October,  A.  D.  1904. 

MARGARET  C.  SANDS,  [seal.] 
WM.  J.  KEHOE,  *  [seal.] 

By  BEN  B.  BRADFORD. 

Witness  : 

JAMES  J.  LAMPTON. 

Said  notes  to  be  extended  &  payable  as  follows:  April  3/1905 
$2000.  July  3/1905,  $1500.  Jan.  3rd,  1900,  $5,000.” 

The  paper  already  marked  for  identification  “Receipt  for  Kehoe 
note”  was  next  filed  in  evidence  as  Plaintiff’s  Exhibit  No.  4. 

“Q.  T  hand  you  a  further  paper,  Miss  Sands,  and  I  will  ask  you 
if  you  know  what  that  is?  A.  The  statement  of  the  sale  of  the 
Mintwood  home  property. 

Q.  Do  you  recall  ever  haying  seen  that?  A.  1  don’t  recall  hav¬ 
ing  seen  it,  but  I  may  have  seen  it  at  the  time  the  sale  was  made. 

Q.  Did  you  receive  from  Early  &  Lampton,  or  anyone  else,  the 
$250  cash  deposit  referred  to  in  that  statement?  A.  I  don’t  know 
anything  about  it;  I  did  not. 

Q.  Did  you  receive  the  $2,490.29  referred  to  in  that  statement9 
A.  No,  I  did  not.” 

The  statement  referred  to,  signed  “Early  <fc  Lampton”  was  there¬ 
upon  filed  in  evidence  as  Plaintiff’s  Exhibit  No.  5,  is  identical  with 
the  statement  attached  as  “Exhibit  A”  to  Early’s  answer  to  the 
amended  and  supplemental  bill. 

“Q.  Please  explain  what  the  slip  1  now  hand  you  is,  Miss  Sands. 
A.  Mr.  Lampton  handed  me  that  and  told  me  that  the  sum  of 
$121.46  was  still  due  me  from  the  sale  of  1863  Mintwood  Place,  and 
that  T  would  receive  it  as  soon  as  he  could  get  it. 

Q.  How  much  did  you  receive  out  of  that  sale?  A.  I  didn’t  re¬ 
ceive  one  cent.” 

246  The  paper  referred  to  was  thereupon  filed  in  evidence  as 
plaintiff’s  Exhibit  No.  6,  as  follows: 

“Amt.  due  M.  C.  Sands  $121.46  from  Title  Co. — Settlement  of 
#1863  Mintwood. 

Nov.  15/1907.  J.  j.  LAMPTON.” 

(All  written  in  the  handwriting  of  Lampton.) 

At  the  foot  of  said  paper  the  following  appears  in  the  handwrit¬ 
ing  of  Mrs.  Sands: 

“This  was  never  received  though  promised  daily  for  months 

M.  L.  SANDS.” 
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Witness  further  testified: 

“Q.  Miss  Sands,  I  hand  you  six  promissory  notes,  and  I  will  ask 
you  whether  they  bear  your  signatures?  A.  They  do.” 

These  six  promissory  notes,  each  drawn  to  the  order  of  “Early  & 
Lampton”  and  each  bearing  interest  at  6%  until  paid,  were  there¬ 
upon  filed  in  evidence  as  Plaintiff’s  Exhibit  No.  7,  as  follows: 
(Each  payable  at  Crane,  Parris  &  Co.). 

(1) .  Dated  March  27,  1905  for  $500,  payable  in  90  days,  and 
bearing  endorsement  of  payment  June  25,  1905  $507.50. 

(2) .  Dated  May  4th,  1905  for  $489.60,  payable  in  90  days,  and 
bearing  endorsement  of  payment  Aug.  2,  1905  $496.95. 

(3) .  Dated  Aug.  2,  1905  for  $309.45,  payable  in  90  days,  and 
bearing  endorsement  of  payment  Oct.  31,  1905  $314.10. 

(4) .  Dated  Sept.  22,  190o  for  $137.30,  payable  in  90  days,  and 
bearing  endorsement  of  payment  Dec.  21,  1905  $139.36. 

(5) .  Dated  Oct.  31,  1905  for  $250,  payable  in  90  da  vs,  and 
bearing  endorsement  of  payment  Jan.  29,  1906  $253.75. 

(6) .  Dated  March  30,  1906  for  $150,  payable  in  60  days,  and 
bearing  endorsement  of  payment  May  29,  1906  $151.50. 

“Q.  Why  were  these  notes  executed  by  you,  Miss  Sands?  A.  To 
protect  the  property,  I  was  told  it  was  necessary  to  make  them.  I 
believe  it  was  to  reduce  the  trust  on  the  property. 

Q,  At  whose  instance  did  you  sign  these  notes?  A.  Mr.  Lamp- 
ton’s. 

Q.  I  will  ask  you  to  state  whether  or  not  you  endorsed  in  March, 
1905,  a  check  drawn  to  your  order  by  William  J.  Kelioe  for  $3200? 
A.  1  did  not  endorse  it,  knowing  that  it  was  a  check.  I  endorsed 
the  note  for  $3500  at  that  time. 

Q.  How  many  papers  altogether  have  you  endorsed  for  the  firm 
of  Early  <fc  Lampton  during  your  business  relations  with  them,  Miss 
Sands?  A.  I  could  not  say. 

Q.  Did  you  make  it  a  practice  to  read  the  papers  before  signing 
them?  A.  I  was  not  particular  about  doing  that,  because  I  trusted 
them. 

Thereupon,  plaintiff’s  counsel  offered  in  evidence,  not  as  con¬ 
stituting  true  statements,  but  as  constituting  all  of  the  statements 
of  any  kind  that  the  plaintiff  or  her  counsel  have  ever  succeeded 
in  getting  from  Early  &  Lampton,  certain  statements  of 
247  account  by  Early  &  Lampton  to  plaintiff,  filed  as  Plaintiff’s 
Exhibit  No.  9,  and  consisting  of  the  following: 

1.  Relating  to  rents  from  the  Mintwood  Home  Property,  or 
“Sands’  Place” : 

One  statement  dated  Dec.  26,  1904,  reporting  rents  @  $300  mo. 
collected  during  August,  September  and  October,  and,  after  reciting 
disbursements,  stating  “Check  to  Bal.  $44.90”. 

2.  Relating  to  rents  from  1620  18th  St.,  statements  dated  as  fol¬ 
lows  : 

Nov.  19,  1904,  concluding  with  recital  that  balance  of  $20  shown 
in  the  statement  is  represented  by  check  to  plaintiff. 

Dec.  27,  1904,  concluding  with  same  recital. 

Jan.  24,  1905,  concluding  with  same  recital. 
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Feb.  31,  1905,  concluding  with  same  recital,  excepting  balance 
stated  is  $18.75.  6 

3.  Relating  to  rents  from  1867  Mintwood  PL,  statements  dated 
as  follows: 

Jan.  24,  1905,  concluding  with  recital  that  balance  of  $5.85 
shown  in  the  statement  is  represented  by  check  to  plaintiff. 

Peb.  8,  1905,  concluding  with  same  recital,  excepting  balance 
stated  is  $51.40. 

Mch.  13,  1905,  concluding  with  same  recital,  excepting  balance 
stated  is  $61.75. 

4.  Relating  to  rents  from  1863  Mintwood  PL,  statements  dated 
as  follows: 

Feb.  24,  1905,  concluding  with  recital  that  balance  of  $37.50 
shown  in  the  statement  is  represented  by  check  to  plaintiff. 

Mch.  26,  1905,  concluding  with  same  recital,  excepting  balance 
stated  is  $61.75.  F  * 

April  24,  1905,  concluding  with  same  recital,  excepting  balance 
stated  is  $60.59. 

May  15,  1905,  concluding  with  same  recital,  excepting  balance 
stated  is  $56.90. 

July  29,  1905,  concluding  with  recital  that  balance  of  $88.50  due 
plaintiff  is  transferred  to  general  account. 

Oct.  18,  1905,  concluding  with  recital  simply  that  there  is  a 
balance  of  $217.  due  plaintiff. 

Dec.  7,  1905,  concluding  with  same  recital  as  to  $56.75. 

Jan.  4,  1906,  concluding  with  same  recital  as  to  $57.61. 

24S  Feb.  5,  1906,  concluding  with  same  recital  as  to  $61.75. 

Mch.  12,  1906,  concluding  with  same  recital  as  to  $61.75. 
Apl.  6,  1906,  concluding  with  same  recital  as  to  $61.75. 

May  22,  1906,  concluding  with  same  recital  as  to  $50.15. 

Jan.  23,  1907,  concluding  with  same  recital  as  to  $61.75. 

Feb.  9,  1907,  concluding  with  recital  of  $190.50  due  Early 
Lampton,  charged  to  general  account,  said  amount  including  an 
item  of  $187.50  as  “Interest  to  Nov.  23,  1906”. 

Mch.  16,  1907,  concluding  with  recital  simply  that  there  is  a 
balance  of  $118.60  due  plaintiff. 

Apl.  30,  1907,  concluding  with  same  recital  as  to  $61.75. 

May  31,  1907,  concluding  with  same  recital  as  to  $61.75. 

5.  Relating  to  rents  from  the  Margaret  Apartment  House,  state¬ 
ments  dated  as  follows: 

Nov.  19,  1904,  concluding  with  recital  of  check  for  $58.70  given 
to  balance. 

Dec.  27,  1904,  concluding  with  same  recital  as  to  check  for  $2.15. 
Jan.  24,  1905,  concluding  with  same  recital  as  to  check  for 
$119.20. 

Feb.  28,  1905,  concluding  with  recital  of  $9.60  due  Early  & 
Lampton,  and  the  disbursements  recited  concluding  “Amt.  re¬ 
served  curtail  of  note  $62.50”. 

May  16,  1905,  concluding  with  recital  of  $153.35  due  Early  <fc 
Lampton,  and  the  disbursements  recited  including  two  items  of 
$62.50  each  for  “current  note.” 
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June  24,  1905,  concluding  with  recital  of  $130.60  due  Early  & 
Lampton,  and  the  disbursements  recited  including  an  item  of 
$62.50  for  “curtail  current  note.” 

Oct,  18,  1905,  concluding  with  recital  of  $48.83  due  Early  & 
Lampton,  and  the  disbursements  recited  including  four  items  of 
$62.50  each  for  “current  notes.” 

Dec.  7,  1905,  concluding  with  recital  of  $156.88  due  Early  & 
Lampton. 

Jan.  4,  1906,  concluding  with  recital  of  $83.85  due  Early  & 
Lampton. 

Feb.  5,  1906,  concluding  with  recital  simply  that  there  is  a 
balance  of  $84.25  due  plaintiff. 

Mch.  12,  1906,  concluding  with  same  recital  as  to  $82.35. 

Apl.  6,  1906,  concluding  with  the  same  recital  as  to  $94.30. 

May  22,  1906,  concluding  with  recital  of  $147.85  due  Early  & 
Lampton. 

249  May  22,  1906,  concluding  with  recital  of  further  sum  of 
$112.80  due  Early  &  Lampton. 

Jan.  23,  1907,  concluding  with  recital  of  $28.28  due  Early  & 
Lampton. 

Feb.  9,  190/ ,  concluding  with  recital  simply  that  there  is  a  balance 
of  $97.25  due  plaintiff. 

Mch.  15,  1907,  concluding  with  same  recital  as  to  $86,  adding 
that  it  is  transferred  to  general  account. 

Apl.  30,  1907,  concluding  with  recital  simply  that  there  is  a 
balance  of  $97.90  due  plaintiff. 

May  31,  1907,  concluding  with  same  recital  as  to  $100. 

June  29,  1907,  concluding  with  same  recital  as  to  $42.65. 

Aug.  15,  1907,  concluding  with  same  recital  as  to  $178.67. 

Oct.  10,  1907,  concluding  with  same  recital  as  to  $66.24. 

Dec.  18,  1907,  concluding  with  same  recital  as  to  $4.14. 

6.  Relating  to  rents  from  St.  George  Apartment  House,  statements 
dated  as  follows: 

Feb.  28,  1905,  concluding  with  recital  simply  that  there  is  a 
balance  of  $118.20  due  plaintiff. 

Apl.  25,  1905,  concluding  with  recital  of  check  given  to  plaintiff 
for  balance  of  $3.95. 

May  16,  1905,  concluding  with  recital  of  check  given  to  plaintiff 
for  balance  of  $17.80. 

June  24,  1905,  concluding  with  recital  of  $42.90  due  Early  & 
Lampton. 

July  29,  1905,  concluding  with  recital  of  $16.22  due  plaintiff 
transferred  to  general  account. 

Oct.  18,  1905,  concluding  with  recital  simply  that  there  is  a 
balance  of  $59.57  due  plaintiff. 

Dec.  7,  1905,  concluding  with  same  recital  as  to  $12.22. 

Jan.  4,  1906,  concluding  with  same  recital  as  to  $57.88. 

Feb.  8,  1906,  concluding  with  same  recital  as  to  $106.30. 

Mch.  12,  1906,  concluding  with  recital  of  $172.80  due  Early  & 
Lampton. 
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Apl.  6,  1906,  concluding  with  recital  simply  that  there  is  a 
balance  of  $73.35  due  plaintiff. 

May  22,  1906,  concluding  with  same  recital  as  to  $112.62. 

May  22,  1906,  concluding  with  same  recital  of  additional  sum  of 
$38.16. 

Jan.  23,  1907,  concluding  with  same  recital  as  to  $73.72. 

250  Feb.  9,  1907,  concluding  with  recital  of  $3.78  due  Early 
&  Lampton,  transferred  to  general  account. 

Mch.  16,  1907,  concluding  with  recital  simply  that  there  is  a 
balance  of  $154.05  due  plaintiff. 

Apl.  30,  1907,  concluding  with  same  recital  as  to  $56.17. 

May  31,  1907,  concluding  with  same  recital  as  to  $80.25. 

June  29,  1907,  concluding  with  same  recital  as  to  $91.67. 

July  17,  1907,  concluding  with  same  recital  as  to  $91.88. 

Aug.  19,  1907,  concluding  with  same  recital  as  to  $143.25. 

Oct.  10,  1907,  concluding  with  same  recital  as  to  $217.12. 

Dec.  18,  1907,  concluding  with  recital  of  $62.33  due  Early  & 
Lampton. 

Jan.  10,  1908,  concluding  with  recital  of  check  given  to  plaintiff 
for  balance  of  $33.53. 

7.  Relating  to  rents  from  Winchester  Apartment  House,  state¬ 
ments  dated  as  follow’s : 

May  16,  1905,  concluding  with  recital  of  $124.25,  due  Early  & 
Lampton.  Rents  reported  in  the  statement  amount  to  $480.,  and  the 
first  item  of  charge  there  against  is : 

“To  amount  due  in  settlement,  $393.49.”  I 

June  24,  1905,  concluding  with  recital  of  $193.30  due  Early  &  ] 

Lampton. 

July  29,  1905,  concluding  with  recital  simply  that  there  is  a 
balance  of  $101.21  due  plaintiff*,  and  transferred  to  general  account. 

Oct.  18,  1905,  concluding  with  recital  of  $29.24  due  plaintiff. 

Dec.  7,  1905,  concluding  with  recital  of  $127.45  due  plaintiff. 

Jan.  4,  1906,  concluding  with  recital  of  $128.76  due  plaintiff. 

Feb.  8,  1906,  concluding  with  recital  of  $154.37  due  plaintiff. 

Mch.  12,  1906,  concluding  with  recital  of  $131.77  due  plaintiff. 

Apl.  6,  1906,  concluding  with  recital  of  $215.31  due  Early  & 
Lampton. 

May  22,  1906,  concluding  with  recital  of  $187.60  due  plaintiff. 

May  22,  1906,  concluding  with  recital  of  $10.63  additional  due 
plaintiff. 

Jan.  23,  1907,  concluding  with  recital  of  $29.40  due  Early  & 
Lampton. 

Feb.  9,  1907,  concluding  with  recital  of  $100.37  due  plain¬ 
tiff.  I 

251  Mch.  18,  1907,  concluding  with  recital  of  $175.25  due 

plaintiff  and  transferred  to  general  account.  I 

Apl.  30,  1907,  concluding  with  recital  of  $97.78  due  plaintiff. 

May  31,  1907,  concluding  with  recital  of  $128.99  due  plaintiff. 

June  29,  1907,  concluding  with  recital  of  $61.35  due  plaintiff.  j 
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July  17,  1907,  concluding  with  recital  of  $98.12  due  plaintiff. 

Aug.  15,  1907,  concluding  with  recital  of  $8.  due  plaintiff. 

Oct  10,  1907,  concluding  with  recital  of  $30.62  due  plaintiff. 

8.  Statements  called  “General  Accounts”  dated  as  follows: 

Oct.  18,  1905,  concluding  with  recital  of  check  given  to  plaintiff 
for  balance  of  $69.48. 

Dec.  7,  1905,  concluding  with  recital  “Amt.  due  Margaret  C. 
Sands  to  Bal.  $39.54”. 

Jan.  4,  1906,  concluding  with  recital  of  check  given  to  plaintiff 
for  balance  of  $58.28. 

Feb.  8,  1906,  concluding  with  recital  of  $249.17  due  plaintiff. 

Mch.  12,  1906,  concluding  with  recital  of  check  given  to  plaintiff 
for  balance  of  $35.64. 

Apl.  6,  1906,  concluding  with  recital  of  $37.91  due  Early  & 
Lampton. 

May  22,  1906,  concluding  with  recital  of  $24.90  due  Early  <fc 
Lampton. 

Feb.  9,  1907,  concluding  with  recital  of  $333.47  due  Earlv  & 
Lampton. 

Mch.  18,  1907,  concluding  with  recital  of  $180.43  due  plaintiff. 

Apl.  30,  1907,  concluding  with  recital  of  $28.03  due  plaintiff. 

May  31,  1907,  concluding  with  recital  of  $69.40  due  plaintiff. 

June  27,  1907,  concluding  with  recital  of  $26.65  due  Early  & 
Lampton^  (the  statement  reciting  $196.72  having  been  sent  plain¬ 
tiff  by  White  Star  Line). 

Aug.  22,  1907,  concluding  with  recital  of  $97.61  due  plaintiff. 

Oct.  10,  1907,  concluding  with  recital  of  check  given  to  plaintiff 

for  balance  of  $172.59. 

252  Dec.  18,  1907,  concluding  with  recital  of  $58.19  due  Earlv 

&  Lampton. 

Early  &  Lampton  deducted  5%  commission  on  the  gross  amount  of 
all  rents  appearing  in  these  statements.  The  names  of  tenants  do 
not  appear  in  the  statements.  The  following  items  of  charge  re¬ 
lating  to  interest,  curtails  and  insurance  appear  in  said  statements: 

In  the  statement  of  December  26,  1904,  relating  to  Mintwood 
Home,  the  following  item  of  charge  appears: 

“National  Metropolitan  Bank . $450.” 

In  the  statement  of  July  29,  1905,  relating  to  1863  Mintwood 
Place,  the  following  item  of  charge  appears : 

“Corcoran  Fire  Insurance  Co .  $28.” 

In  the  statement  of  February  9,  1907,  relating  to  the  same 
property,  the  following  item  of  charge  appears: 

“Interest  to  November  23,  1906 .  $187.50”. 

In  the  statement  of  February  28, 1905,  relating  to  the  “Margaret”, 
the  following  item  of  charge  appears : 

“Amt.  reserved  curtail  of  note 
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In  the  statement  of  March  16,  1905,  relating  to  the  same  property, 
the  following  item  of  charge  appears : 

“Amt.  due  to  curtail  note .  $62.50.” 

In  the  statement  of  May  16,  1905,  relating  to  the  same  property, 
the  following  items  of  charge  appear: 


“Amt.  reserved  current  note .  $62.50”. 

“Check  for  interest .  $150.” 

“Amt.  reserved  current  note .  $62!50”. 

In  the  statement  of  June  24,  1905,  relating  to  the  same  property, 
the  following  item  of  charge  appears: 

“Amt.  reserved  current  note .  $62.50”. 

In  the  statement  of  October  18, 1905,  relating  to  the  same  property, 
the  following  items  of  charge  appear: 

253  “Amt.  reserved  current  note . $62.50”. 

“Amt.  reserved  current  note . $62.50”. 

“Amt.  reserved  current  note . $62.50”. 

“Amt.  reserved  current  note . $62.50”. 

In  the  statement  of  December  7,  1905,  relating  to  the  same  prop¬ 
erty,  the  following  item  of  charge  appears : 

“Central  National  Bank . $250.” 

In  the  statement  of  May  22,  1906,  relating  to  the  same  property, 
the  following  item  of  charge  appears : 

“Interest  on  Margaret . $250.” 


In  the  statement  of  April  25,  1905,  relating  to  the  St.  George, 
the  following  item  of  charge  appears: 


“Amt,  reserved  for  interest . $157.50”. 

In  the  statement  of  October  18,  1905,  relating  to  the  same  prop¬ 
erty,  the  following  item  of  charge  appears: 

“American  Security  and  Trust  Co.,  interest.  $312 . 50”. 

In  the  statement  of  March  12,  1906,  relating  to  the  same  property, 
the  following  item  of  charge  appears: 

“Interest  on  4  notes  A.  S.  &  T.  Co . .  $312 . 50”. 

In  the  statement  of  February  9,  1907,  relating  to  the  same  prop¬ 
erty,  the  following  item  of  charge  appears: 

“Corcoran  Fire  Insurance  Co . $36.” 

In  the  statement  of  May  16,  1905,  relating  to  the  Winchester, 
the  following  item  of  charge  appears: 

“Corcoran  Fire  Insurance  Co . $27.” 
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In  the  statement  of  June  24,  1905,  relating  to  the  same  prop- 
erty,  the  following  item  of  charge  appears: 

“Crane,  Parris  &  Co . $187. 50.” 

In  the  statement  of  October  18,  1905,  relating  to  the  same  prop¬ 
erty,  the  following  items  of  charge  appear: 

“To  check,  $75. n  (without  stating  purpose  or  payee). 

“Riggs  National  Bank,  interest,  first  trust _ $300.” 

In  the  statement  of  December  7,  1905,  relating  to  the  same  prop- 
erty,  the  following  item  of  charge  appears : 

“Crane,  Parris  &  Co . $64.10”. 

254  In  the  statement  of  April  6,  1906,  relating  to  the  same 

property,  the  following  item  of  charge  appears: 

“Riggs  <fc  Co.,  note,  interest  on . $375.” 

In  the  statement  of  January  27,  1907,  relating  to  the  same  prop¬ 
erty,  the  following  item  of  charge  appears: 

“J.  W.  Harper . $125  .” 

In  the  general  statement  of  October  18,  1905,  the  following  item 
of  charge  appears: 

“Amt.  paid  curtail  of  note . $187.50”. 

In  the  general  statement  of  January  4,  1906,  the  following  items 
of  charge  appear: 

“Note,  Crane,  Parris  &  Co . $139.36”. 

“American  National  Bank . $155”. 

In  the  general  statement  of  February  8,  1906,  the  following  item 
of  charge  appears: 

“Crane,  Parris  &  Co.,  note . $53.75”. 

In  the  general  statement  of  March  12,  1906,  the  following  items 
of  charge  appear: 

“Louis  R.  Peak,  note . $175.” 

“Interest  and  note,  Mintwood  Place . $41.” 

In  the  general  statement  of  April  6,  1906,  the  following  item  of 
charge  appears: 

“Cash,  curtail  note . $52.” 

In  the  general  statement  of  May  22,  1906,  the  following  item  of 
charge  appears: 

“Amt.  reserved  to  pay  note . $151.50”. 

In  the  general  statement  of  February  9,  1907,  the  following  item 
of  charge  appears: 

“American  Security  and  Trust  Co . $312.50”. 
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In  the  general  statement  of  April  30,  190/,  the  following  item 
of  charge  appears : 

‘Higgs  National  Bank . $375.” 

255  In  the  general  statement  of  May  31,  1907,  the  following 
item  of  charge  appears: 

‘‘National  Bank  of  Washington . $250.” 

In  the  general  statement  of  August  22.  1907,  the  following  item 
of  charge  appears: 

“American  Security  and  Trust  Co.  (Int,  St. 

Geor£e>)  . $312.50.” 

•  ^fn!y’S  ™',,n -1  objected  to  the  offer  of  these  statements  embodied 
in  Plaintiffs  Exhibit  ><o.  9’,  on  the  ground  that  the  statements 
alleged  to  have  been  delivered  to  the  plaintiff  are  not  distinguished 
from  those  alleged  to  have  been  delivered  to  her  counsel. 

“Bv  Mr.  Sullivan: 

Q,  Miss  Sands.  I  hand  you  this  batch  of  statements,  and  will  ask 
if  you  know  what  ones  of  them  were  received  by  you  as  distin¬ 
guished  from  those  received  by  your  counsel  from  Earlv  &  Lamnton  > 
A.  Those  received  by  my  counsel  were  all  the  statements  that  ac¬ 
cumulated  during  the  time  I  was  abroad.  There  mav  have  been 

a  few  left  over  from  the  time  before  I  went  which  were  also  given  to 
my  counsel.  & 

Mr.  Darlington  :  l  enter  the  further  objection  that  it  is  incom¬ 
petent  to  introduce  through  this  witness  statements  alleged  to  have 
been  received  by  her  counsel  from  Earlv  &  Hampton,  and  of  which 
she  can  have  but  hearsay  knowledge.” 

i?  P  Please  explain  briefly  what  moneys  you  have  received  from 
Early  ck  Hampton  from  time  to  time  on  account  of  income  due  you 
A.  W  hy,  I  have  received  money  at  different  times  but  not  regularlv 
once  a  month,  as  they  agreed  to  give  it  to  us.  I  could  not  tell  exactly 
what  the  sums  were,  but  not  as  much  as  I  expected. 

Q.  How  they  make  remittances  to  you  while  you  were 

abroad?  A.  They  made  remittances  in  August,  1906,  and  I  be¬ 
lieve  one  in  September  and  in  December  and  in  January  1907 
and  not  again  until  June,  1907.  The  remittance  that  they  'sent  in 
July,  190/,  came  from  the  sale  of  1859  Mintwood  Place/ 

Q.  Were  all  payments  that  they  ever  made  to  vou  made  bv  check? 
A.  I  think  there  were  a  few  that  were  made  probably  in  cash  but 
most  of  them  were  made  by  check. 

Q.  Did  \ou  e\  er  keep  any  account  book  yourself  showing  what 
amounts  you  have  received  from  them?  A.  No,  I  did  not,” 

Cross. 

By  Mr.  Darlington: 

Q.  Miss  Sands,  prior  to  the  exchange  of  the  Mintwood  home  to 
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Mr.  Kehoe,  what  business  transactions  or  relations  had  you  had 

with  Early  <fc  Lampton?  A.  Just  collecting  the  rent  from  the 
256  Mintwood  property. 

Q.  From  one  piece  of  property.  A.  Yes. 

Q.  \\  ho  collected  the  rents  of  those  properties  at  that  time?  A.  I 
owned  the  St.  George  apartment  house  and  1859  Mintwood  Place. 

Q.  M  ho  collected  the  rents  of  those  properties  at  that  time?  I. 
believe — I  don’t  remember - 

Mi.  Sullivan:  I  object  to  the  question  as  altogether  incompetent 
and  irrelevant,  and  as  needlessly  incumbering  the  record. 

~~r*  ^ARLINGTON :  I  will  agree  that  this  objection  may  apply  to 
eac  i  and  every  question  that  I  ask,  without  its  being  reiterated. 

A.  (Continuing:)  1  don’t  remember  who  collected  the  St.  George; 
the  rent  lor  1859  Mintwood  Place  was  sent  to  me  personally  by  the 
tenant,  and  we  were  living  in  the  Mintwood  property. 

Q.  Which  Mintwood  property?  A.  My  home. 

Q.  Which  Mintwood  property?  A.  My  home  in  Mintwood  Place. 
Q.  And  what  property  were  Early  Lampton  collecting  rent 

rom .  A.  \\  lien  we  rented  the  Mintwood  Place  they  collected  the 
rent  from  that. 

M  ho,  collected  the  rents  ol  the  St.  George  apartment  house 
before  Early  &  Lampton  undertook  their  collection?  A.  I  don’t 
remember  that. 

Q.  Did  you  receive  any  rents  from  it?  A.  No,  not  mvself. 

Q.  Who  did?  A.  My  mother. 

Q.  1  rom  whom  did  you  acquire  the  St.  George  apartment  house 
property?  A.  From  my  mother. 

Q.  She  conveyed  it  to  you  by  deed,  did  she?  A.  1  presume  so. 
1  don  t  remember;  I  was  quite  young. 

Q.  And  she  received  the  rents  from  it?  A.  1  presume  she  did. 
Q.  Alter  the  deed  was  made?  A.  I  presume  she  did. 

Q,  Did  you  ever  receive  any  rents  from  it  at  all  from  anybody? 
A.  \es;  from  the  St.  George,  you  mean? 

Q.  Yes.  A.  1  did  from  October,  1904. 

Q.  And  from  whom  did  you  receive  them?  A.  Early  &  Lampton. 
Q.  Did  you  put  the  St.  George  into  their  hands  in  October,  1904? 

A.  Yes.  Just  a  minute.  Let  me  see.  No,  not  at  that  time ;  not 
until  February,  1905. 

Q.  And  you  never  received  any  rents  from  that  property  until 
you  put  it  into  the  hands  of  Early  &  Lampton;  is  that  correct?  A 
No,  I  did  not. 

Q.  How  did  you  acquire  the  property  known  as  1859  Mintwood? 
A.  It  was  left  me  by  my  aunt,  Mrs.  F.  M.  Alexander. 

Q.  How  did  you  acquire  Mintwood  Place,  the  home  place  ?  A 
It  was  deeded  to  me. 

Q.  By  whom?  A.  By  my  father. 

257  Q.  About  when?  A.  In  1903  and  ’04,  I  believe;  I  believe 
in  1904. 

Q.  Did  you  regard  him  as  capable  of  making  a  valid  deed  at 
that  time?  A.  Yes. 
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Q.  W  as  there  ever  a  time  when  you  knew  him  that  he  was  not 
capable  of  making  a  valid  deed,  in  your  opinion?  A.  When  he 
was  under  the  influence  of  liquor. 

Q*  mean  at  the  time  he  was  actually  under  the  influence  of 
liquor?  A.  Yes. 

Q.  That  is  true  of  most  gentlemen,  isn’t  it?  A.  Certainly  it  is 
who  are  ever  under  that  influence.  * 

Q.  Who  rented  Mintwood  in  August,  1904?  A.  The  Bristol 
School. 

Q.  And  who  rented  it  to  them,  you  or  Early  &  Lampton — who 

procured  them  as  tenants?  A.  Miss  Bristol  had  been  verv  anxious 
for  the  property. 

Q.  W  ho  procured  them  as  tenants?  A.  Miss  Bristol  sought  the 
property  hersa'f*.  6 

Q.  From  whom?  A.  From  me. 

Q.  Fid  you  make  the  lease  with  her?  A.  Yes. 

Q.  How  did  you  form  the  acquaintance  of  Mr.  Early  and  when? 
A.  It  seems  to  me  I  have  always  known  him  as  far  back  as  I  can 
rememl>er.  I  don’t  remember  when  I  was  formally  introduced. 

.  whom  did  you  make  the  arrangement  that  the 

firm  of  Early  <fc  Lampton  should  act  as  vour  agent  in  renting  Mint- 
wood?  A.  With  whom? 

Q.  Yes.  A.  The  arrangement  was  made  with  them. 

Q.  With  Early  &  Lampton?  A.  Indeed  I  don’t  remember  now. 

Q.  W  ho  made  that  arrangement?  A.  That  thev  were  to  take 
the  property  over? 

A.  Yes.  Q.  I  don’t  recall. 

Q.  W-as  it  made  by  your  father?  A.  I  don’t  know  that.  Early 
&  Lampton,  I  suppose,  made  all  the  arrangements. 

Q.  W  hat  I  want  to  knowT  is  wTho  arranged  that  Early  etc  Lampton 
should  be  your  agents?  A.  It  seemed  to  come  about*  in  a  gradual 
w'ay.  Mr.  Lampton  was  so  often  at  the  house  and  shaking  of 
trades. 

Q.  Did  you  ever  ask  Early  &  Lampton  to  act  as  vour  agents? 
A.  Yes,  wThen  I  gave  them  permission  to. 

Q.  WThen?  A.  In  October,  1904. 

Q.  Where?  A.  I  could  not  tell  you  whether  it  was  in  the 
office  or  not. 

Q.  WTho  was  present?  A.  I  could  not  tell  you  that, 

Q.  Isn’t  it  a  fact  that  your  property  w^as  placed  in  their  hands 
to  manage  for  you  by  your  father?  A.  No  one  had  the  power  to 
do  it. 

Q.  I  knowr,  but  as  a  matter  of  fact  wTasn’t  it  your  father  who  made 
the  arrangements  with  them  and  not  you?  A.  I  could  not  sav 
that  it  was. 

Q.  Have  you  any  recollection  on  the  subject?  A.  Yes,  I  remem¬ 
ber  the  time  perfectly. 

258  Q.  I  mean  if  you  have  any  recollection  of  the  arrange¬ 
ment  or  of  talking  wdth  either  Early  &  Lampton  about  it 
at  the  time.  A.  I  frequently  talked  with  Mr.  Lampton  about  it. 
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Q.  Before  or  after  it  went  into  his  hands?  A.  Both  times ;  be¬ 
fore  and  after. 

Q.  Now,  what  did  you  ever  say  to  them  about  it  and  where? 
A.  I  could  not  remember  the  details,  except  that  we  were  always 
sure  and  I  was  always  sure  that  my  interests  would  be  well  looked 
after  by  their  firm. 

Q.  I  don’t  think  you  understood  my  question.  I  want  to  know 
if  you  remember  any  occasion  on  which  you  asked  Early  &  Lamp- 
ton  to  take  this  property  in  charge?  A.  Oh,  I  could  not  give  the 
date  or  the  month. 

.  Q*  And  can  you  tell  us  where  such  a  conversation  occurred,  if 
it  e\er  occurred?  A.  Either  in  their  office  or  at  my  own  home. 

Q.  You  don’t  remember  which?  A.  I  don’t  remember  which. 
t  ■‘■"erefore  y°u  do  not  remember  the  occasion  at  all,  do  you? 
A.  I  don’t  remember  any  details  in  connection  with  it;  I  remem¬ 
ber  I  did  it. 

Q.  Do  you  know  the  firm  of  Chesley  &  Chesley,  or  either  of  them? 
A.  I  have  met  one  of  the  members  of  the  firm. 

Q.  When  and  where?  A.  I  don’t  really  know  where  I  have  met 
them;  I  have  known  them  so  long,  Mr.  John  Chesley,  I  think. 

Q.  i  ou  said  you  met  them  at  one  time.  A.  Yes. 

Q.  What  time  was  that?  A.  I  presume  about  eight  or  nine  years 
ago. 

Q.  Didn’t  you  meet  them  in  1904?  A.  No,  I  met  them  before 
that. 

Q.  Did  you  meet  them  in  1904?  A.  No. 

Q.  Neither  of  them?  A.  No,  I  do  not  recall. 

Q.  Did  you  ever  see  either  of  them  in  connection  with  the 
Mintwood  exchange?  A.  I  never  did. 

Q.  Did  you  ever  hear  of  them  in  connection  with  the  Mintwood 
exchange?  A.  I  never  did. 

Q.  Now,  who  was  present  when  the  Mintwood  place  was  settled 
for  in  the  exchange?  A.  When  I  signed  the  deed? 

Q*  Yes,  and  w  hen  the  statement  was  shown  you  that  the  whole 
matter  was  settled.  A.  Mr.  Lampton,  I  remember,  was  present;  I 
don  t  recall  whether  Mr.  Early  was  present  or  not,  and  I  believe 
my  father  was  present. 

Q.  And  yourself?  A.  Yes. 

Q.  How  did  your  father  happen  to  be  present;  at  whose  request 
was  that?  A.  At  nobody’s  request,  just  a  natural  interest  he  took 
in  me,  I  suppose,  in  my  affairs. 

Q.  And  what  did  he  do  on  that  occasion?  A.  He  didn’t  do 
anything. 

Q.  Did  he  see  the  statement  of  the  settlement  that  was  presented 
by  Early  &  Lampton?  A.  I  could  not  say  that,  but  I  presume  he 
did. 

Q.  Did  he  cast  up  the  figures  to  see  that  they  were  correct? 
259  A.  I  didn’t  see  him  do  that. 

Q.  W  ell,  could  he  have  done  it  at  that  place  without  your 
seeing  him?  A.  He  could.  I  would  not  have  paid  any  attention 
to  it  if  lie  had. 

20— 2783a 


154 


NATIONAL  SAVINGS  <fc  TRUST  CO.,  ETC.,  ET  AL.  VS. 


Q.  It  was  comparatively  a  small  room?  A.  Yes. 

Q.  Did  he  examine  the  title  papers  there?  A.  I  don’t  remember 
that. 

Q.  What  became  of  the  title  papers  showing  that  there  was  a  good 
title  to  the  Margaret  and  1620  18th  street?  A.  I  don’t  know 
whether  Early  &  Lampton  kept  them,  or  whether  they  were  given 
to  me  with  any  of  the  statements. 

Q.  These  notes  that  Kehoe  gave  you,  they  were  not  left  with  Early 
&  Lampton,  were  they?  A.  Yes. 

Q.  Were  they?  A.  Mr.  Kehoe  didn’t  give  them  to  me. 

Q.  Did  you  ever  receive  them?  A.  Through  my  agent. 

Q.  Who  gave  them  to  you?  A.  T  don’t  know  whether  Mr.  Early 
or  Mr.  Lampton  handed  them  to  me. 

Q.  And  when  did  they  give  them  to  you?  A.  It  was  in — I 
don’t  recall  the  date. 

Q,  You  mean  the  date  that  it  was  deeded?  A.  About  that  time, 
or  within  a  month  of  it,  I  should  think. 

Q.  Wasn’t  it  on  the  very  day  of  the  settlement,  the  time  your 
father  and  they  met  in  the  room?  A.  1  don’t  remember  that  it  was 
that  day. 

Q.  You  don't  know  that  it  was  not?  A.  I  don’t  know  that  it  was 
either. 

Q.  What  did  you  do  with  them  when  you  received  them?  A. 
Deposited  them  in  the  bank. 

Q.  Why  didn’t  you  leave  them  with  these  gentlemen  that  you 
had  so  much  confidence  in.  Early  &  Lampton?  A.  I  gave  them  to 
the  bank  to  collect. 

Q.  Did  you  have  an  account  at  the  Higgs  Bank?  A.  I  opened 
an  account  then. 

Q.  In  your  own  name?  A.  Yes,  sir. 

Q.  How  many  accounts  did  you  keep  there?  A.  This  was  the 
only  one. 

Q.  In  what  name  was  that  account  kept?  A.  Margaret  C.  Sands, 
trustee. 

Q.  Who  were  you  trustee  for?  A.  I  don’t  know;  that  is  how  I 
put  it  in. 

Q.  Why?  A.  1  had  no  particular  reason  for  it. 

Q.  Who  suggested  to  you  to  put  the  word  “trustee”  on?  A. 
Father  thought  it  would  be  a  protection  to  it. 

Q.  Did  you  rely  on  his  opinion  about  that?  A.  No  I  did  not. 
I  simply  did  it  because  he  wanted  me  to,  and  it  didn’t  interfere 
with  my  drawing  on  the  account  at  all. 

Q.  What  would  it  protect  you  from?  A.  I  don’t  know;  he  prob¬ 
ably  thought  it  would  be  just  a  protection  to  the  money  that  was  in 
there. 

Q.  Protection  from  what?  A.  Indeed  I  don’t  know  what  he 
thought. 

Q.  Your  father  was  somewhat  involved  financially  at  that  time? 
A.  Not  that  I  know  of. 

Q.  Do  you  know  why  he  conveyed  Mintwood  Place  to  you?  A. 
Well,  for  "one  reason,  as  I  understood,  because  he  was  in  very  poor 
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health,  and  he  was  unable  to  take  care  of  his  property,  and 
260  he  thought  he  might  just  as  well  deed  it  to  me  as  I  was  his 
only  child. 

Q.  And  you  don’t  know  that  he  was  in  financial  straits?  A. 
No. 

Q.  W  hy  then  did  you  ask  Early  &  Lampton  to  give  him  small 
sums  of  money?  A.  I  didn’t  ask  them  to  give  him  small  sums  of 
money ;  he  asked  them  for  small  sums  of  money,  and  I  never  ob¬ 
jected  to  his  getting  them. 

Q*  I  understood  you  to  say  that  you  authorized  them  to  pay  him 
$50  a  month.  A.  That  was  while  I  was  abroad. 

Q.  W  hy  did  you  do  that?  A.  Because  he  was  not  able  to  do  any 
.work  about  that  time.  T  didn’t  think  you  meant  that  kind  of 
financial  straits. 

Q.  Tie  was  not  able  to  work  and  had  no  other  means?  A.  No. 

Q.  How  long  had  he  been  out  of  work  and  had  no  other  means? 
A.  IV  ell,  he  had  never  done  any  regular  work. 

Q.  He  had  owned  a  great  deal  of  land  and  bought  and  sold  prop¬ 
erty?  A.  As  I  remember  it,  he  was  living  on  the  income  of  what 
he  had ;  he  was  not  earning  any  money  outside. 

Q.  And  at  the  time  you  gave  this  order  you  understood  that  he 
had  no  resources  and  had  no  business?  A.  Certainly. 

Q.  How  long  had  you  known  that  he  had  been  out  of  business  and 
without  resources  before  you  went  to  Europe?  A.  We  were  living 
together  as  a  family,  and  I  knew  that  the  money  that  took  care  of 
us  all  was  simply  from  the  properties  that  Early  &  Lampton  had  in 
charge  for  me. 

Q.  What  was  the  first  offer  that  was  made  to  you  by  way  of  ex¬ 
change  for  the  Mintwood  home? 

A.  I  don’t  know  anthing  about  the  first  offer;  all  that  I 
know  was  the  two  pieces  of  property  and  the  notes  and  cash  that 
were  given. 

Q.  Do  you  or  do  you  not  recall  that  shortly  before  that  exchange 
was  made  an  offer  was  submitted  by  Early  &  Lampton  of  1620  18th 
street  and  a  certain  sum  of  money?  A.  I  don’t  know  that. 

Q.  Did  you  know  it  at  the  time?  A.  No. 

Q.  Are  you  quite  sure?  A.  T  don’t  recall. 

Q.  Did  or  did  not  your  father  tell  you  at  that  time  that  such  an 
offer  had  been  made  and  he  did  not  think  it  was  a  good  thing  to 
take?  A.  No. 

Q.  Are  you  quite  positive  about  that?  A.  I  don’t  recall  it  at  all. 

Q.  If  your  father  has  so  testified  is  your  recollection  on  the  sub¬ 
ject  vivid  enough  and  safe  enough  to  enable  you  to  say  that  he  is 
mistaken?  A.  I  can’t  say  he  is  mistaken  because  I  don’t  recall 
anything  about  it. 

Q.  Who  accompanied  you  to  Europe?  A.  My  mother. 

Q.  Your  father  was  left  behind  here?  A.  Yes. 

Q.  And  knowing  that  he  had  no  resources  of  his  own  you  told 
these  gentlemen  Early  &  Lampton  to  let  him  have  about  forty  or 
fifty  dollars  a  month?  A.  Yes. 
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Q.  TV  as  that  in  writing  or  oral?  A.  It  was  in  writing. 
261  Q.  Was  it  forty  or  fifty  dollars?  A.  I  could  not  say 
exactly. 

V 

Q.  Do  you  remember  to  whom  you  delivered  that  writing?  A. 
Mr.  Lampton.  I  instructed  the  firm.  Mr.  Lampton  handed  me  the 
paper  instructing  the  firm.  He  said  he  would  have  no  right  to  pay 
it  out  without  mv  signing  the  paper  which  he  presented  to  me,  and 
which  I  signed  instructing  them  to  pay  my  father  forty  or  fifty  dol¬ 
lars  a  month,  the  exact  amount  I  don’t  recall. 

Q.  now  much  interest  was  due  on  the  Mintwood  home  at  the 
time  of  the  exchange?  A.  I  could  not  tell  you  that. 

Q.  Did  you  knowT  at  the  time?  A.  I  may  have  heard,  but  I 
knew  so  little  of  business  matters  that  I  didn’t  trust  myself  with  any 
of  those  details. 

Q.  Did  you  also  knowT  that  the  interest  was  considerably  over  due? 
A.  Yes,  I  knewr  that. 

Q.  And  that  the  holder  wTas  threatening  to  sell  if  it  was  not  paid? 
A.  Yes. 

Q.  And  you  knew  that  the  taxes  wrere  also  overdue?  A.  Yes. 

Q.  You  say  Mr.  Lampton  was  a  frequent  visitor  at  your  house? 
A.  Yes. 

Q.  You  had  heard  him  talking  to  your  father  and  mother  about 
the  property?  A.  And  to  me. 

Q.  What  did  you  hear  him  say  to  your  father  and  mother  about 
the  property?  A.  Simply  w*as  telling  of  the  trade  that  he  could 
make,  as  I  recollect  it. 

Q.  What  trade?  A.  Of  the  Mintv’ood  property  for  the  Margaret 
apartment  house  and  1620  18th  street. 

Q.  Hovt  often  did  he  come  to  your  house  and  talk  about  that  be 
fore  you  made  the  trade?  A.  He  dropped  in  in  a  friendly  wTay  very 
often  in  the  evening  to  tea.  I  could  not  tell  you  the  number  of 
times  he  came. 

Q,  Several  times?  A.  Yes,  several  times. 

Q.  Did  von  ever  have  anv  talk  with  Mr.  Earlv  about  that  ex- 
change?  A.  No,  I  don’t  recall  having  any  talk  wfith  him.  I  may 
have  had  in  the  office  at  some  time. 

Q.  You  may  have  had?  A.  Yes.  I  may  have,  but  nothing  that  T 
recall. 

Q.  Did  Mr.  Early  give  you  any  advice  in  respect  to  it?  A.  Mr. 
Early  has  talked  to  me  on  little  business  matters. 

Q.  Yes,  but  T  am  talking  about  this  exchange  with  Mr.  Kehoe. 
Did  Mr.  Early  advise  you  about  that?  A.  No,  not  that  T  remember. 

Q.  Novt  when  did  you  first  hear  any  talk  about  paying  off  the 
$2,000  second  trust  on  the  Margaret?  A.  Not  until  February,  1905. 

Q.  It  had  been  already  paid  then,  hadn’t  it?  A.  I  found  subse¬ 
quently,  it  had. 

Q.  And  vou  never  heard  of  it  until  after  it  was  actuallv  paid?  A. 
No. 

Q.  You  are  quite  sure  of  that,  are  you?  A.  Yes. 

262  Q.  Do  you  know  with  what  money  they  made  that  pay¬ 
ment?  A.  I  know  now.  It  was  made  with  the  cash  from 
the  notes,  the  $8500  which  I  had  deposited  in  Higgs  Bank. 
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Q.  How  did  they  get  those  notes?  A.  I  gave  them  back  to  them. 

Q.  When?  A.  I  could  not  tell  you  exactly  the  month,  but  it 
must  have  been  about  December. 

Q.  You  gave  them  back  to  Early  or  to  Lampton?  A.  I  don’t  re¬ 
member  that. 

Q.  For  what  purpose  did  you  give  them  to  them?  A.  To  pay 
the  $2500  on  the  St.  George  apartment  house. 

Q.  And  what  else?  A.  I  don’t  really  just  remember  the  details 
of  what  they  were  to  do  with  the  rest. 

Q.  Did  not  Mr.  Lampton  tell  you  at  that  time  that  Mr.  Kehoe 
wanted  to  pay  off  or  anticipate  the  payment  of  those  notes,  and 
that  you  could  use  the  money  in  curtailing  these  two  debts  and 
save  the  interest,  and  it  would  not  hurt  you  any  to  let  Mr.  Kehoe 
anticipate  them?  A.  I  don’t  remember  anything  about  that.  I 
trusted  him  so  completely;  I  didn’t  question  what  they  did  with 
what  they  took. 

Mr.  Darlington  :  I  move  to  strike  out  that  answer  as  not  respon¬ 
sive. 

Q.  When  did  you  put  1620  18th  street  and  the  Margaret  apart¬ 
ment  house  in  the  hands  of  Early  &  Lampton?  A.  As  soon  as 
the  sale  of  the  Mintwood  home  property  was  made,  in  October, 
1904.  . 

Q.  And  for  what  purpose  was  it  put  in  their  hands?  A.  For  them 
to  collect  the  rents  for  me. 

Q.  That  is  all.  A.  At  that  time,  yes. 

Q.  Did  you  at  any  time  put  it  into  their  hands  for  any  other 
purpose?  A.  No. 

Q.  Now  in  February,  1905,  I  believe  you  say  they  furnished  you 
with  a  statement  showing  that  they  had  disbursed  all  this  $5,000 
that  Mr.  Kehoe  had  paid  by  way  of  an  anticipation ;  is  that  correct? 
Did  they  furnish  you  with  such  a  statement?  A.  I  don’t  recall  the 
statement. 

Q.  I  refer  to  plaintiff’s  exhibit  No.  3,  introduced  in  evidence  to¬ 
day,  which,  among  other  things,  contains  your  receipt  for  the  $3500 
note.  That  paper  was  furnished  you  by  Early  &  Lampton  in  the 
month  of  February,  1905,  was  it?  A.  I  remember  receiving  the 
note.  I  don’t  remember  the  details  of  the  other  account. 

Q.  Where  did  you  get  that  paper  and  when,  which  you  now  hold 
in  your  hand?  A.  I  don’t  recall  whether  it  was  delivered  to  me  at 
the  time  or  whether  it  was  given  to  my  counsel  afterwards. 

Q.  Was  it  not  at  the  time  they  handed  you  this  statement  that 
you  learned,  as  you  say  you  learned,  that  the  second  trust  on  1815 
Kalorama  Avenue,  other  wise  known  as  the  Margaret  apartment 
house,  had  been  partly  paid  off?  A.  In  February,  yes. 

Q.  Do  you  know  Mr.  Norment,  Mr.  C.  F.  Norment?  A. 
Slightly. 

Q.  Did  you  ever  meet  him?  A.  Yes. 

Q.  How  often?  A.  I  met  him  the  first  time  in  connection  with 
the  forced  sale  of  the  Margaret  apartment  house. 
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Q.  Who  was  with  you?  A.  My  mother. 

Q.  W  ho  else?  A.  No  one  else  the  first  time  I  met  him. 

Q.  The  second  time  who  was  present?  A.  Mr.  Lampton. 
Q.  \\  hat  was  the  object  of  this  second  interview  with  Mr.  Nor¬ 
ment?  A.  The  interest  was  due  on  the  Margaret  and  had  not  been 
paid,  and  we  were  unable  to  pay  it,  and  T  presumed  that  the  firm 
were  to  attend  to  that,  and  Mr.  Lampton  told  Mr.  Norment  in  my 
presence  that  the  taxes  bad  been  paid,  and  afterwards  Mr.  Nor¬ 
ment,  I  believe,  found  they  had  not  been  paid;  but  Mr.  Norment 
was  to  arrange  with  Mr.  Clark,  who  held  the  note,  to  extend  it,  and 
we  thought  at  one  time  that  that  was  about  arranged — could  be 
arranged  satisfactorily,  and  we  found  later  it  could  not. 

Q  Well,  the  object  of  the  visit  was  to  prevent  a  foreclosure  sale 
of  the  Margaret?  A.  Yes,  sir. 

Q.  And  Mr.  Lampton  was  there  assisting  you  in  that  effort  at 
that  time?  A.  He  was  there  at  that  time. 

Q.  And  assisting  in  trying  to  make  the  arrangement?  A.  I  sup¬ 
pose  he  was. 

Q.  Do  you  remember  about  when  that  was?  A.  It  was  in.  T  be¬ 
lieve,  October  or  November,  1907. 

Q.  Now,  if  T  understood  vou.  vou  said  that  von  onlv  borrowed 
$2,000  on  the  Kehoe  $3,500  note?'  A.  Yes. 

Q.  Why  was  it  that  you  did  not  follow  up  that  note  at  that  time 
and  get  the  balance  to  help  save  the  apartment  house?  A.  You 
mean  a  long  time  afterwards?  You  mean  in  1907?  Why  we  didn’t 
ask  for  the  balance? 

Q.  Yes.  A.  W  e  repeatedly  did  ask  for  the  balance;  we  repeatedly 
asked  for  the  whole  thing.  We  didn’t  know  there  was  any  balance 
particularly  to  get. 

Q.  How  did  you  a<k  for  it  between  Mav,  1900,  and  August, 
1907?  A.  We  asked  for  it  by  mail. 

Q.  You  wrote  letters  to  the  firm  of  Early  and  Lampton  between 
May,  1900,  and  August,  1907,  asking  about  this  Kehoe  note?  A.  I 
wrote  and  said  that  they  held  the  note,  and  I  saw  no  reason  why 
they  could  not  protect  our  property. 

Q.  Did  you  write  any  communication  to  Early  &  Lampton  be¬ 
tween  May,  1900  and  August,  1907,  in  any  manner  mentioning 
the  Kehoe  note?  A.  I  am  sure  I  did  mention  it. 

Q.  When  was  that?  A.  I  could  not  give  you  the  date. 

Q  Where  were  you  when  you  wrote  such  a  letter?  A.  In  Eu¬ 
rope. 

Q.  What  part  of  Europe?  A.  Florence. 

Q.  And  how  many  letters  did  you  write?  A.  I  could  not  tell 
you  that,  but  I  wrote  repeatedly. 

Q.  You  repeatedly  mentioned  the  Kehoe  note,  did  you?  A.  Not 
in  every  letter. 

Q.  I  am  asking  you  how  many  times  you  wrote  mentioning  the 
Kehoe  note?  A.  I  could  not  tell  you  how  many  times. 

Q,  What  replies  from  Early  &  Lampton  did  you  get  about  the 
Kehoe  note?  A.  I  never  got  any  that  was  satisfactory. 

Q  What  reply  did  you  get  of  any  kind  mentioning  the  Kehoe 
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^  didn  t  get  any  of  any  kind  directly  about  the 
zb4  Kehoe  note. 

,  ,  Q-t  Wd  you  get  any  from  them  which  mentioned  the  Ke- 

hoe  note.  A.  I  don  t  recall  that  I  did. 

Q.  Did  you  write  to  your  father  asking  him  to  look  after  it? 
A.  JNo,  for  my  father  knew  nothing  about  it. 

Q.  Nothing  about  the  Kehoe  note?  A.  Nothing. 

Q.  Was  not  your  father  present  when  the  original  Kehoe  note 
«Qrnn'el!  °  ■V0U '  Yes>  sir>  but  he  knew  nothing  about  the 

Q.  A\  hv  was  it,  Miss  Sands,  if  you  had  been  for  several  years  in- 
effectively  trying  to  get  some  information  from  Early  &  Lampton 
about  the  Kehoe  note,  and  you  were  in  Europe  and  your  father 
was  here,  and  you  were  communicating  with  your  father  about  your 
business  transactions,  you  never  mentioned  to  him  the  Kehoe  note 
or  asked  him  to  see  Early  &  Lampton  about  it?  A.  Because  he 
knew  nothing  about  it  at  the  time  before  I  went,  and  he  knew 
nothing  about  that.  I  had  given  it  to  them  to  make  this  investment 
and  there  was  no  reason  why  I  should. 

Q.  If  you  could  not  get  answers  from  Early  and  Lampton  there 
was  no  reason  why  you  should  ask  him?  A.  No,  because  my 
father  was  never  able  to  transact  business. 

a  *v?u  tTx  nsa^  business  with  him  while  you  were  awav? 

A.  JNo,  only  when  I  could  not  get  any  money  from ‘them,  and  I  te- 

"T°Je  .to  aunt  before  I  wrote  to  my  father/because  I 
didn  t  think  he  was  capable  of  doing  it ;  he  was  not  in  the  citv 
anyhow. 


Mr.  Darlington  :  I  move  to  strike  out  the  answer  as  it  gives 
her  opinion  as  to  the  capacity  of  her  father. 

Q.  You  did  write  to  your  father  at  some  time  to  see  Early  and 

Lampton  about  getting  money,  didn't  you?  A.  I  can't  say  that  I 
did. 

Q  Haven't  you  said  so?  A.  I  said  that  I  may  have. 

Q.  Didn’t  you  say  you  wrote  to  your  aunt  before  you  wrote  to 
your  father?  A.  Yes,  but  I  don’t  know  that  I  mentioned  that  in 
my  letters  to  my  father. 

Q.  Was  there  any  mystery  or  secrecy  between  you  and  your 
father  about  the  $3500  note?  A.  No  mystery  or  secrecy  except  that 
he  was  in  a  very  nervous  condition,  and  I  never  called  upon  him 
to  assist  me  in  any  business  matters,  because  I  didn't  want  to  ex¬ 
cite  him. 

Q.  Did  he  just  happen  to  be  at  Early  and  Lampton’s  the  day  you 
settled  up  for  the  Mintwood  place — was  he  there  by  accident?  A. 
No,  not  at  all  by  accident. 

Q.  How  did  he  happen  to  go?  A.  Because  he  was  interested. 

Q.  How  did  he  know  about  any  appointment  to  meet  them? 
A.  Because  we  were  living  under  the  same  roof  at  the  time,  and 
it  was  only  natural  that  he  should. 

Q  He  was  nervous  and  otherwise  disqualified  and  you  never 
talked  business  with  him  about  it?  A.  I  didn't  say  I  never  talked 
business  with  him ;  I  never  consulted  him. 
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265  Q.  From  whom  did  you  say  you  received  the  McDonald 
deed  for  execution?  A.  From  my  father. 

Q  From  whom  did  you  get  the  explanation  as  to  why  you  were 
to  make  these  deeds  to  McDonald?  A.  I  didn’t  get  any  explana¬ 
tion  about  it. 

Q.  Did  the  deeds  just  come  in  an  envelope  without  any  expla¬ 
nation  about  them  at  all?  A.  Oh,  no,  my  father  sent  me  the  deeds 
to  execute  in  Florence. 

Q.  My  question  is  from  whom  did  you  have  the  explanation  as 
to  why  you  should  execute  them?  A.  What  explanation  there  was 
came  from  my  father. 

Q.  What  was  that?  A.  That  it  was  advisable  because  the  inter¬ 
est  was  due  on  1859  Mintwood  Place,  and  it  had  to  be  paid  or  it 
would  be  sold. 

Q.  And  didn’t  he  tell  you  that  1863  was  in  just  as  bad  shape? 
A.  No,  I  don’t  recall  anything  about  that. 

Q.  Don't  recall  anything  about  that?  A.  No. 

Q.  From  whom  did  you  get  your  explanation  that  the  Horton 
apartment  house  was  to  be  exchanged,  or  the  14th  street  apartment 
house  was  to  be  exchanged  for  these  properties?  A.  From  my 
father. 

Q.  And  from  whom  did  you  learn  whether  that  would  be  a  good 
exchange  or  not?  A.  I  knew  it  was  an  emergency.  I  suppose 
that  it  had  to  be  done. 

Q.  From  whom  did  you  learn  whether  that  exchange  was  de¬ 
sirable  or  not?  A.  From  my  father. 

Q.  What  other  information  did  you  have  to  rely  upon  in  that 
connection,  except  what  you  got  from  him?  A.  I  had  no  other. 

Q  To  whom  did  you  send  these  McDonald  deeds  after  you  ex¬ 
ecuted  them?  A.  To  my  father. 

Q.  Why  not  to  Early  &  Lampton?  A.  Because  my  father  had 
sent  them  to  me. 

Q.  What  did  you  send  them  to  him  for?  A.  So  that  they  could 
be  executed. 

Q.  You  had  executed  them?  A.  Well,  so  they  could  be  fin¬ 
ished  up. 

Q.  So  the  transaction  could  be  finished  up?  A.  Yes. 

Q.  You  sent  them  to  him  for  that  purpose?  A.  Yes. 

Q.  Was  he  in  any  better  state  to  transact  business  then  that  you 
knew  of  than  he  had  been  prior?  A.  I  don’t  know  about  that. 
But  I  knew  that  Early  and  Lampton  were  in  the  transaction,  and 
that  they  would  protect  my  interests. 

Q.  How  did  you  know  that  they  had  any  connection  whatever 
with  these  deeds — with  the  McDonald  deeds  and  the  apartment  house 
exchange?  A.  Because  my  father  told  me  so. 

Q.  And  did  you  have  anything  else  to  rely  upon  in  executing 
these  deeds  except  your  reliance  in  him?  A.  And  Early  and 
Lampton,  I  relied  on  them  to  make  the  trade  for  me. 

Q.  Did  you  tell  them  so?  A.  They  had  a  power  of  attorney; 

thev  knew  it 
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Q.  Did  you  authorize  them  to  make  this  exchange?  A.  No, 
I  didn’t  authorize  them. 

*266  Q.  Did  you  ever  at  any  time  and  in  any  way,  except 
through  your  father,  communicate  with  Early  and  Lampton 
about  the  use  that  was  to  be  made  of  these  McDonald  deeds.  A.  No. 

Q*  You  left  all  that  in  the  hands  of  your  father,  didn’t  you? 
A.  If  it  was  in  his  hands  at  all,  Mr.  Darlington.  Simply  he  sent 
me  the  deeds  and  I  returned  them  to  him,  and  further  than  that  I 
know  nothing  about  it,  except  I  knew  that  Early  and  Lainpton  were 
attending  to  my  part  of  the  business  for  me. 

Q.  Do  you  mean  to  say  you  didn’t  know  anything  more  than 
that  about  the  transaction  ?  ^  ou  mean  they  knew  that  it  was  sent 
in  order  to  save  the  foreclosure  sale  of  one  of  your  houses,  and  the 
Horton  apartment  house  could  probably  be  exchanged  for  the  two 
and  it  was  a  good  exchange  to  make?  A.  I  knew  that. 

Q.  And  you  knew  all  that  from  what  your  father  told  you? 
A.  Yes. 

Q.  And  in  no  other  way?  A.  No. 

Q.  And  you  relied  on  that  in  executing  these  deeds  and  sending 
them  back,  didn’t  you?  A.  Yes. 

Q*  Now,  when  you  withdrew  the  Kehoe  $3500  note  from  the 
Higgs  National  Bank  and  gave  it  to  Mr.  Lampton,  you  say  that 
you  endorsed  it?  A.  Yes. 

Q.  How  many  papers  did  you  endorse  then?  A.  One. 

Q.  Only?  A.  Only. 

Q.  Didn’t  you  endorse  both  the  note  and  another  paper?  A.  I 
don’t  remember  seeing  any  other  paper. 

Q  Did  you  ever  endorse  any  paper  without  knowing  what  it 

was?  A.  Not  that  I  know  of.  I  did  not  always  read  every  paper 
through. 

Q.  But  you  knew  the  general — looked  at  the  paper  to  see  what  it 
was  before  endorsing  it?  A.  Yes. 

Q.  Can  you  explain,  Miss  Sands,  how  you  endorsed  the  check 
payable  to  your  order  without  knowing  it?  A.  I  haven’t  the  faint¬ 
est  idea.  I  never  endorsed  that  check  knowing  that  it  was  a  check. 

Q.  And  you  say  that  while  you  did  not  read  papers  through  be- 
lore  signing  you  always  looked  at  them  to  see  what  they  were  be- 
fore  signing?  A.  Yes  I  did. 

Q.  Why  did  you  do  that?  A.  In  order  to  have  an  idea  of  what  I 
was  doing  as  much  as  I  could  have,  with  what  business  knowledge 
I  had. 

Q.  ^  ou  were  not  willing  to  sign  your  name  without  knowing 
what  you  were  doing?  A.  No. 

Q.  Why  not?  A.  Because  I  thought  that  would  be  a  foolish 
thing  to  do,  because  if  I  read  a  paper,  if  it  was  intricate  in  business 
matters,  I  knew  nothing  about  it  after  I  had  finished.  I  relied  en¬ 
tirely  upon  my  agent’s  judgment. 

Q.  But  you  had  drawn  checks  yourself  frequently,  hadn’t  you? 
A.  Yes. 

Q.  And  there  was  nothing  about  a  check  that  you  couldn’t  under¬ 
stand?  A.  No. 

21— 2783a 
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267  Q.  That  is  not  intricate?  A.  Not  at  all. 

Q.  Why  did  you  wish  to  pay  $2500  on  the  St.  George 
apartment  house?  A.  Simply  to  reduce  the  incumbrance. 

Q.  \\  hy  did  you  wish  to  reduce  the  incumbrance?  A.  I  thought 
it  was  the  best  thing  to  do  with  the  property,  to  reduce  it  when  I  had 
the  opportunity  to. 

Q.  Was  not  this  the  situation  in  regard  to  that,  Miss  Sands:  that 
Mr.  Lampton  informed  you  that  Mr.  Kehoe  would  like  to  pay  $5,000 
on  the  notes  which  you  held,  and  that  you  could  afford  to  let  him  do 
it  because  you  could  apply  part  of  it  on  the  St.  George  apartment 
house  incumbrance,  and  part  on  the  Margaret,  and  thereby  save  the 
interest  on  those  two  incumbrances  to  that  extent — is  not  that  the 
way  that  it  came  about?  A.  I  recall  that  I  was  advised  to  do  it. 

_Q.  And  were  you  also  informed  that  Mr.  Kehoe  wanted  to  pay 
$5,000  in  advance  before  the  notes  were  due?  A.  I  don’t  remember 
anything  about  that. 

Q.  You  knew  those  notes  were  not  due  so  early  as  that,  didn’t  you? 
A.  I  really  didn’t  know  that. 

Q.  You  only  got  them  in  October,  1904?  A.  Yes. 

Q.  And  you  say  it  was  in  December,  1904,  about  two  months  after¬ 
wards,  that  you  got  them  out  of  bank  and  delivered  them  to  Mr. 
Lampton  for  this  purpose?  A.  Yes. 

Q.  And  \  ou  knew  they  ran  longer  than  two  months,  didn’t  you? 
A.  E\ en  if  1  had  1  would  not  have  known  it  was  not  wise  to  do  any¬ 
thing  with  them.  I  did  just  what  I  was  advised  to  do. 

Q.  Is  it  not  a  fact  that  Mr.  Lampton  explained  to  you  that  Mr. 
Kehoe  wanted  to  pay  $5,000  and  curtail  his  debt  that  much,  and  that 
you  could  use  the  money  by  curtailing  your  debt  due  on  these  apart- 
ments?  A.  I  remember  curtailing  the  indebtedness  on  the  St. 
George;  1  remember  that  better  than  I  do  about  the  Margaret. 

Q.  Then  you  remember  that  was  talked  of  by  you  and  Mr.  Lamp- 
ton,  and  pursuant  to  that  talk  you  went  and  got  the  notes  from  the 
bank  and  gave  them  to  him.  A.  I  presume  that  was  the  way  of  it 

Q.  When  did  you  put  1863  and  1867  Mintwood  into  the  hands 
of  Early  and  Lampton  as  the  agents  to  collect  the  rents?  V  In 
February,  1905.  * 

Q.  And  when  did  you  give  them  a  note  for  $750?  A.  I  don’t  re¬ 
member  that,  when  it  was. 

Q.  About  the  same  time,  wasn't  it?  A.  I  could  not  say. 

Q,.  And  }  ou  sa^  that  \ou  gaAe  them  this  power  of  attorney  on  vour 
own  initiative?  A.  Yes. 

Didn't  you  give  it  to  them  to  secure  an  advance  by  them  of 
$750  to  you  to  be  used  in  meeting  charges  against  your  nronertv? 
A.  I  don't  remember  about  that. 

Q.  And  to  ^secure  the  return  to  them  out  of  the  rents  from  time  to 
time  of  the  $<50.  W  as  not  that  the  fact?  A.  I  don’t  remember  the 
details.  They  represented  to  me  litat  they  could  better  protect  my  in¬ 
terest  in  that  wa^,  it  they  had  a  power  of  attorney,  and  they  knew' 
that  I  hadn't  any  business  knowledge. 

Q.  You  say  they  told  you  they  could  protect  your  interest  better 
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if  they  had  a  power  of  attorney?  A.  They  could  at  all  times, 
ey  c(^\ild  give  me  the  net  income  of  the  property  if 
they  had  the  power  of  attorney,  and  retain  all  the  rest  to  pro¬ 
tect  the  property. 

Q.  AA  as  this  power  of  attorney  given  at  their  initiative  or  yours? 
A.  At  theirs  entirely. 

Q.  Haven’t  you  said  twice  over,  once  in  chief  and  once  on  cross- 
examination,  that  it  was  at  your  own  initiative  that  the  power  of  at¬ 
torney  was  given?  A.  Well,  I  was  perfectly  willing;  I  didn’t  ask 
them  to. 

Q.  Didn’t  ask  them  to  what?  A.  I  didn’t  ask  them  to  assume 
that  power  of  attorney ;  they  wanted  to  take  it.  I  was  perfectly  will¬ 
ing.  It  was  not  suggested  to  me  by  any  one  else. 

Q.  M  ho  was  present  when  Air.  Lampton  told  you  that  he  would 
look  after  your  interest  as  if  you  were  his  own  child?  A.  My 
mother. 

Q.  And  where  was  that  conversation?  A.  Repeatedly  in  his  office, 
and  anywhere  we  happened  to  he,  if  he  spoke  of  business  matters. 

Q.  Anywhere  he  spoke  of  business  matters  he  kept  saying  he 
would  look  after  your  interest  as  he  would  his  own  child?  A.  Yes. 

Q.  Anywhere  and  I  suppose  every  time  that  he  met  you?  A.  T 
don’t  think  every  time. 

Q  Can  you  remember  any  particular  place  or  time  when  he  said 
it?  A.  No;  more  frequently  in  his  office. 

Q.  Anybody  ever  present  except  your  mother?  A.  I  don’t  recall 
that  there  was. 

Q.  Do  you  know  Mr.  Limerick,  the  bookkeeper?  A.  Yes,  slightly. 

Q.  Do  you  know  Mr.  Dunnington,  the  clerk?  A.  Yes. 

Q.  You  knowT  Mr.  Early?  A.  Yes. 

Q.  Were  there  other  employees  of  the  office?  A.  No. 

Q.  Well,  was  no  one  of  these  talks  which  you  say  occurred  fre¬ 
quently  in  the  presence  of  any  one  of  these  employees  of  the  office, 
or  any  other  person  except  your  mother?  A.  There  probably  were 
other  people  in  the  office  at  the  time,  but  I  don’t  recall  who  they  were. 

Q.  From  whom  did  you  receive  these  six  promissory  notes,  Miss 
Sands,  Exhibit  7,  which  you  offered  in  evidence  here  today?  A. 
Who  handed  them  to  me? 

Q.  Yes.  A.  Mr.  Lampton. 

Q.  When?  A.  I  don’t  remember  the  date. 

Q.  You  didn't  pay  any  of  them,  did  you?  A.  They  were  to  be 
paid  out  of  the  income  from  the  property. 

Q.  By  whom?  A.  By  the  firm. 

Q.  But  you  yourself  never  paid  any  of  them?  A.  I  had  nothing 
to  pay  with. 

Q.  Yes,  but  you  can  answer  yes  or  no  to  that,  can’t  you?  A.  No, 
I  did  not. 

Q.  What  were  they  given  for?  A.  Is  that  the  $750? 

Q.  These  notes.  They  were  curtails  of  the  $750  note  were  they? 
A.  I  think  they  were. 

269  Q.  Now,  on  whose  initiative  was  the  power  of  attorney 
made  in  March  after  you  acquired  the  Winchester  prop¬ 
erty?  A.  The  firm’s. 
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Q.  And  not  yours?  A.  No,  I  didn't  suggest  it  to  them. 

Q.  ^  our  counsel  asked  you  on  direct  examination  whether  they 
both  were  made  upon  your  initiative  or  upon  the  initiative  of  Early 
and  Lampton,  and  you  answered  was  upon  your  own  initiative.  What 
did  you  mean  by  that?  A.  By  that  I  mean  that  I  had  no  outside 
influence ;  it  was  between  the  firm  and  myself. 

Q.  You  know  what  the  word  “initiative”  means  don’t  you9 
A.  Yes.  ’  J 

Q.  What?  A.  Who  suggested  it. 

Q.  And  when  vour  counsel  asked  you  whether  this  was  done  upon 
your  own  initiative  you  meant  that  it  was  done  upon  vour  own  sug¬ 
gestion,  did  you?  A.  Yes. 

Q.  ^  ou  said  at  the  time  of  this  Winchester  apartment  exchange 
*  i  fa  1 1  i  was  ill  in  the  Mendota?  A.  Yes. 

Q.  Where  is  that?  A.  20th  street  and  Kalorama  Road. 

Q.  An  apartment  house  in  this  city,  is  it?  A.  Yes. 

Q.  Had  you  any  object  in  withholding  from  him  the  knowledge 
that  you  were  exchanging  1620  18th  street  and  1867  Mintwood  for 
the  Winchester?  A.  Only  because  he  was  in  such  a  nervous  state 
that  it  was  not  wise  to  upset  him. 

Q.  How  long  did  he  remain  in  that  nervous  state?  A.  Until  June 
of  that  year,  or  July. 

Q.  Did  you  tell  him  about  it  then?  A.  No,  I  never  told  him 
about  it.  but  Mr.  Lampton  said  he  had  spoken  to  him  about  it  and 
it  was  all  right. 

Q.  When  did  Mr.  Lampton  tell  you  that?  A.  The  winter  of  1905, 
at  the  time  the  trade  was  made. 

Q  Your  father  was  up  and  going  around,  wasn’t  he?  A.  No,  he 
was  not. 

Q.  Where  did  Mr.  Lampton  see  him.  A.  Came  to  the  house  to 
see  him. 

Q.  He  did  see  him  at  the  house?  A.  He  did. 

Q.  Where  was  your  father  at  that  time?  A.  In  his  bed  room. 

Q.  Where  were  you?  A.  In  the  living  room. 

Q.  Where  was  your  mother?  A.  With  me. 

Q.  Why  did  you  admit  Mr.  Lampton  to  your  father’s  ill  room 
when  lie  was  ill,  to  have  a  talk  about  business?  A.  He  was  not  too 
ill  to  be  seen.  I  didn’t  care  to  get  his  authoritv  on  mv  own  account 
at  that  time. 

Q.  Then  Mr.  Lampton  did  come  to  your  house  and  did  see  your 
father  in  his  room,  and  he  told  you  that  your  father  advised  the  ex¬ 
change  before  you  made  it?  A.  He  said  my  father  said  it  was  all 
right. 

Q.  And  that  was  before  you  made  the  exchange?  A.  Yes,  but  not 
because  I  made  it;  that  was  not  the  cause  I  made  it;  I  didn’t  make  the 
exchange  because  of  that. 

Q.  And  still  with  that  knowledge  you  thought  your  father  was  too 
nervous  to  be  spoken  to  about  it?  A.  Certainly,  t  would  not  talk  to 
him  about  any  business  matter. 

Q.  Now,  did  you  or  did  you  not  receive  a  statement  from  Early 
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o-a  and  Lampton  of  this  exchange  of  1620  18th  street  and  1867 
-«<>  Mintwood  for  the  Winchester?  A.  I  could  not  say. 

Q.  Well,  you  have  before  you  there  some  statements  which 
you  have  produced  today.  Will  you  please  look  and  see  whether  there 
is  not  among  them  a  statement  of  that  transaction  which  you  received 
before  you  went  away?  A.  I  don’t  know  that  I  received  it  at  the 
time  j  1  don  t  know  just  when  it  came  in. 

Q.  You  remember  it,  don’t  you?  A.  No,  I  do  not. 

Will  you  say  that  you  did  not  receive  it?  A.  I  could  not 
swear  that  I  saw  it,  or  that  I  didn’t  see  it. 

Q.  Who  was  present  when  Mr.  Lampton  told  you  that  your 
father  said  that  the  exchange  was  all  right?  A.  Mv  mother. 

Q.  Your  mother  knew  about  it  then,  did  she?  A.  Yes. 

y.  W  here  were  you  when  you  signed  the  deeds  for  the  exchange? 
A.  1  don  t  know  whether  it  was  in  the  Mendota  or  in  the  office  of 
Larly  and  Lampton. 

Q.  Do  you  remember  who  was  present?  A.  I  don’t  remember 
that. 


Q.  Was  your  mother  present?  A.  I  don’t  know. 

Q.  This  matter  was  discussed  between  you  and' your  mother  and 
Mr.  Lampton  before  it  was  made,  wasn’t  it?  A.  Yes. 

Q.  What  did  your  mother  say  about  it?  A.  She’ knew  nothing 
about  it  except  what  she  was  advised. 

.  (i-  did  slle  sa.v  to  you  in  Mr.  Lampton’s  presence  about  the 

necessity  for  it  and  the  advantage  of  it?  A.  She  thought  it  was  an 
advantage  from  what  Mr.  Lampton  said. 

Q.  What  did  he  say?  A.  He  said  it  was  an  advantageous  trade 
to  make  and  advised  us  by  all  means  to  make  the  trade. 

Q.  ^  our  mother  had  been  the  owner  of  a  considerable  amount  of 
real  estate  in  W  ashington,  hadn’t  she?  A.  Yes. 

Q.  She  had  bought  and  sold  property,  hadn’t  she?  A.  Yes. 

*1  inn  V’  'v,lere  did  you  execute  the  second  trust  securing  the 
£1,100  on  one  of  the  Mintwood  properties?  A.  In  the  office  of 
Larly  and  Lampton. 

Q.  Are  you  sure  about  that?  A.  Quite  sure. 

Q.  Was  not  that  executed  at  the  Mendota?  A.  No,  I  don’t  think 
it  was.  I  don’t  remember  ever  executing  it  at  the  Mendota. 

Q.  Well,  do  you  remember  executing  it  at  the  office?  A.  I  don’t 
remember  much  about  it.  I  signed  so  many  things  because  I  was 
told  to. 

Q.  Of  course,  Miss  Sands,  if  you  don’t  remember  you  don’t  re¬ 
member,  but  1  am  asking  you  whether  you  do  remember  where  you 
signed  it?  A.  No,  I  don’t  remember  where  it  was. 

Q.  Then  why  did  you  tell  us  you  signed  it  in  the  office?  A.  Be¬ 
cause  I  usually  did  in  the  office;  I  really  did  in  my  own  home. 

Q.  At  whose  request  did  you  execute  that  trust?  A.  Mr.  Lamp- 
ton’s.  ^ 

Q.  Wrhat  explanation  did  he  give  you  for  the  occasion  of  it? 
A.  Whenever  I  signed  a  note  it  was  simply  to  protect  my  interest. 

Q.  Well,  that  is  not  what  he  told  you  when  you  signed  the  deed 
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of  1620  18th  street  and  1867  Mintwood?  A.  I  am  speaking  of  when 
I  signed  any  notes. 

271  Q.  When  you  signed  these  six  notes,  Exhibit  No.  7,  is  that 
what  he  told  you?  A.  One  time  when  I  signed  notes  it  was 
to  reduce  the  trust  on  1859  Mintwood  Place,  and  I  don’t  remember 
what  they  did  with  the  others. 

Q.  \V  hen  you  executed  these  six  notes,  which  are  filed  as  Exhibit 
<  in  this  case,  did  he  tell  you  nothing  except  that  it  was  to  protect 
your  interest?  A.  1  don’t  recall  that  anything  more  was  told  me. 

Q.  Haven’t  you  testified  that  he  told  you  they  were  to  curtail  the 
$750  note?  A.  I  don’t  really  know. 

Q.  W  ell,  isn  t  that  a  fact?  A.  I  don't  really  know. 

Q.  W  ell,  he  told  you  they  were  to  curtail  the -  A.  I  could  not 

say  they  were. 

Q*  Please  take  your  time  and  think  this  over  before  you  answer 
it,  and  then  tell  us  just  what  he  told  you  about  that  $1,100  trust  at 
the  time  you  executed  that  deed?  A.’  At  the  time  I  didn’t  know  it 
was  a  trust  against  1859  Mintwood  Place;  T  only  found  that  out  from 
my  counsel. 

Q  You  remember  signing  a  deed  of  trust  for  $1,100,  do  you? 
A.  I  remember  signing  the  notes. 

Q.  IV  hat  is  that?  A.  T  remember  endorsing  the  notes. 

Q.  Endorsing  or  signing  them?  A.  Signing  them. 

Q*  My  only  desire  at  this  time  is  that  you  will  think  about  it  and 
then  tell  us  just  what  explanation  Mr.  Lampton  made  to  you  for  ask-  * 
you  to  sign  those  notes?  A.  If  I  remember  it,  it  is  that  it  was  an 
advantage  to  reduce  the  trust  on  the  property,  and  that  I  was  ad¬ 
vised  to  borrow  this  money  to  reduce  the  first  trust,  and  I  thought  all 
the  time  that  the  first  trust  was  being  reduced. 

Q.  How  must  reduction  of  the  first  trust  did  he  tell  you  he  wanted 
to  make?  A.  T  understood  him  to  say  $500. 

Q.  Why  then  did  you  give  notes  for  $1,100?  A.  Thev  were 
blank. 

Q.  Do  you  state  under  your  oath  that  these  $1,100  trust  notes 
were  blank  when  you  signed  them,  and  the  deed  of  trust  securing 
them?  A.  Yes. 

Miss  Margaret  C.  Sands  further  testified  August  30,  1911. 
Cross-examination  cont’d : 

(At  commencement  of  session  plaintiff’s  counsel  announced  that 
he  understood  the  plaintiff  recalled  the  fact  of  the  payment  by  Early 
&  Lampton  of  some  rent  for  her  on  the  Mendota  apartment  occupied 
by  her.) 

‘‘By  Mr.  Darlington: 

Q.  Miss  Sands,  do  you  know  from  what  proceeds  this  Mendota 
rent  which  your  counsel  refers  to  was  paid?  A.  Supposed  to  be  from 
the  income  of  the  property  we  had. 

Q.  What?  A.  Of  the  property. 

Q.  Which  property.  A.  My  property. 
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Q.  Which  property?  A.  All  the  property  from  which  they  col- 
lected  the  rents.  J 

272  Q  At  page  sixty-four  of  the  record  you  state  that  you 
asked  for  a  statement  of  the  sale  of  1859  Mintwood  Place 
and  that  you  never  got  a  satisfactory  one.  Where  is  the  one  which 

counsel  have  ”  ^  ^  *  *mve  an.v  it  is  among  the  papers  that  my 

(Early’s  counsel  called  upon  plaintiff’s  counsel  for  Early  &  Lamp- 
ton  s  statement  last  referred  to,  whereupon  plaintiff’s  counsel  stated 
,5,.  were  uiiiil>le  to  find  any  statement  concerning  the  sale  of 
18o9  Mintwood  PL  except  one  received  from  Early  &  Lampton 
directly  by  plaintiffs  counsel,  Mr.  Warner,  which  latter  statement 
was  produced  and  filed  as  “Defendant’s  Exhibit  No.  1,”  as  follows: 

“Early  &  Lampton, 

Real  Estate,  Loans  and  Insurance, 

615-617  14th  Street,  N.  W., 

Washington,  D.  C. 


June  27th,  1907. 

Miss  Margaret  C.  Sands,  in  account  with  Early  &  Lampton. 


By  sale  lot  806,  Square  2549,  1859  Mintwood 
Place,  N.  W . 

$7,000  insurance,  expiring  Aug.  12,  1910, 

premium  $42.00 . . . \ 

To  trust  at  5% . 

Interest  on  trust  to  Feb.  12,  1907! ..!.!.!! 

Interest  on  trust  to  Feb.  12,  1907 . 

To  January  27,  1907 . 

Taxes,  1906 . * 

Taxes,  sale  1907 . 

Taxes,  year  1907 . 

Taxes,  sidewalk . 

Amount  paid  J.  T.  Hendrick,  second  trust 
notes,  interest  and  costs  of  advertising 
house . 

Amount  paid  R.  E.  Pairo  for  difference  bet. 

5%  &  6%,  $2,000  2d  trust . 

Recording  release  and  deed . 

Notary  fees,  release  and  deed . 

Rent,  4  days  at  $65.00  month . 

Amt.  paid  White  Star  Line,  cabled . 

Commission  . 

Check  to  balance . 


$7,000.00 

175.00 

131.25 


2.40 

95.85 

86.28 

6.93 


761.33 

28.00 
2.50 
2.00 
8.67 
700 . 00 
285 . 00 
241 . 04 


$9,500 . 00 
26 . 25 


$9,526.25  $9,526.25 
EARLY  &  LAMPTON.” 

t 
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273  “Q.  When  did  you  leave  Europe  on  your  return  to  Amer¬ 

ica?  A.  The  date  I  sailed? 

Q.  Yes?  A.  July  15th,  1907. 

Q.  From  what  point  did  you  sail?  A.  From  Genoa,  Italy. 

Q.  How  long  had  you  been  in  Genoa?  A.  Two  or  three  days. 

Q.  And  where  were  you  before  reaching  Genoa?  A.  In  Florence. 

Q.  Do  you  remember  when  you  left  Florence?  A.  About  the 
12th  of  July,  the  same  year;  12th  or  13th,  just  before  sailing. 

Q.  Now,  when  did  you  arrive  in  Washington?  A.  I  came  to 
Washington  between  the  12th  and  loth  of  August. 

Q.  How  long  did  you  remain  here?  A.  Just  two  or  three  days. 

Q.  Then  you  went  to  Beverly?  A.  Yes,  sir. 

Q.  When  were  you  next  in  Washington?  A.  I  was  in  Washing¬ 
ton  October  first,  is  my  recollection. 

Q.  So  you  were  not  in  Washington  at  all  from  August  15th 
until  October  first?  A.  No. 

Q.  You  arrived  here  on  the  very  first  day  of  October,  did  you? 
A.  I  could  not  say  positively  it  was  the  very  first  day. 

Q.  Did  you  see  either  Mr.  Early  or  Mr.  Lampton  while  you  were 
in  Beverly?  A.  No. 

Q.  Y  ou  didn’t  see  them  between  August  15th  and  October  first, 
then?  A.  No. 

Q.  At  page  sixty-six  of  the  record  you  state  that  after  your  return 
from  Europe,  and  prior  to  the  sale  of  the  Winchester  in  October, 
that  you  were  frequently  in  the  office  of  Early  and  Lampton.  Is 
that  a  mistake?  A.  My  mother  was. 

Q.  Let  me  read  your  testimony: 

T  was  often  in  the  office,  and  with  both  members  of  the  firm,  and 
neither  one  told  me  anything  about  it.’ 

‘Q.  What  was  the  occasion  of  your  being  in  their  office  frequently 
during  that  time?’  ‘A.  I  went  in  because  I  could  not  get  any  state¬ 
ments  from  them,  or  any  payment  on  the  rent  account — any  of  the 
net  payments  that  they  had  agreed  to  give  us  monthly.’  Is  that  a 
mistake?  A.  That  is  a  mistake  in  the  date. 

Q.  Well,  when  was  it  that  you  were  frequently  in  their  office  and 
seeking  statements  prior  to  the  sale  of  the  Winchester?  A.  I  didn’t 
know  anything  about  the  sale  of  the  Winchester  until  December, 
and  it  was  prior  to  that  date  that  I  was  frequently  in  the  office  asking 
for  statements. 

Q.  If  the  Winchester  was  sold  on  the  first  day  of  October,  1907, 
you  were  not  in  the  office  of  Early  and  Lampton  frequently,  or  other¬ 
wise,  before  that  date  with  both  members  of  the  firm  seeking  state¬ 
ments,  were  you?  A.  I  was  there  in  August. 

Q.  How  often?  A.  During  the  days  I  was  in  Washington. 

Q.  During  the  three  days?  A.  Yes.  I  don’t  say  every  day,  but 
I  was  in  the  office  during  that  time. 

Q.  How  many  times  do  you  remember  of  being  in  their  office 
during  those  three  days?  A.  I  can’t  recall. 

274  Q.  More  than  once?  A.  I  don’t  recall  that.  But  I  saw 
Mr.  Lampton  at  his  own  residence. 
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Q.  While  you  were  here?  A.  Yes. 

Q.  I  am  now  asking  about  the  visits  to  the  office  when  you  saw 
ot  members  of  the  firm.  \Y  hat  took  place  between  you  and  Mr. 
Early  in  August,  1907,  if  you  recall?  A.  I  don’t  recall. 

y.  Do  you  remember  seeing  him  in  August,  1907?  A.  I  could 
not  say  positively  that  I  did. 

a  hat  took  place  when  you  went  to  their  office  in  August  1907? 
A.  My  mother  and  I  came  on  from  Beverly,  New  Jersey,  purposely 
to  find  out  whether  our  affairs  were  in  good  condition  ^  p  p  y 
Q.  That  was  in  October,  wasn’t  it?  A.  No,  we  purposely  came  in 
August  to  find  that  out— if  everything  was  in  such  condition  that 
we  could  return  to  Beverly.  Shall  I  continue  the  answer? 

tion  ’  to  her81"6  anSWering  the  <luestion  at  all.  Just  read  the  ques- 

(The  question  referred  to  was  read  aloud  by  the  Examiner.) 

A.  I  went  to  the  office  to  find  out  how  my  affairs  stood. 

Q.  What  took  place  while  you  were  there?  A.  Mr.’  Lampton 
told  me — I  don  t  remember  whether  Mr.  Early  was  there  on  that 
very  day  or  not— Mr.  Lampton  stated  that  our  affairs  were  in  a  very 
satisfactory  condition— in  a  flourishing  condition,  and  it  was  very 
warm  weather  and  I  had  no  need  to  worry  over  business  matters  at 
all,  but  to  come  to  his  house  to  dinner  and  to  talk  over  any  business 
matters  at  that  time,  instead  of  in  the  office.  My  mother  and  I  took 
dinner  with  him,  and  after  dinner  he  said  that  everything  was  in 
such  an  O.  K.  condition,  to  use  his  very'  words,  that  it  was  really 

not  necessary  to  discuss  matters ;  when  we  came  back  in  the  fall  it 
would  be  ample  time. 

Q.  Out  of  this  flourishing  condition  which  you  say  he  told  vou 
then  e.xisted  how  much  money  did  you  have  him  give  you  at  that 
time?  A.  I  think  about  sixty  dollars. 

Q.  What  explanation  did  you  ask  or  obtain  from  him  about  his 
firm  not  sending  money  in  Europe,  if  your  affairs  were  so  flourishing? 
A.  He  said  when  we  came  back  in  the  fall  all  that  would  be  satisl 
factonly  explained,  and  he  had  all  the  statements  there  and  there 
was  no  need  of  going  over  them  then.  We  had  enough  money  then 
to  get  along  with,  and  we  needed  none  particularly  in  the  small  place 
where  we  were  staying,  and  we  believed  what  he  said  about  it 

t  A  u!  y°U  .t0  Washington  before  going  to  Beveriy?  A. 

I  didn  t  stop  in  W  ashington,  I  went  directly  to  Beverly. 

Q.  And  came  from  there  here?  A.  Came  from  there  here 
Q.  You  state,  Miss  Sands,  that  shortly  before  going  to  Europe  vou 
requested  of  Mr.  Lampton  a  receipt  for  the  $3,500  note.  What  had 
you  done  with  the  receipt  which  he  gave  you  originally?  A.  Lost  it 
Q.  How  many  checks  did  you  receive  from  Mr.  Lampton  at  the 
time  of  the  closing  of  the  Mintwood  exchange?  A.  I  don't  know 

uo Dl^  yxTU  r?ceiv£ any  money  from  him  at  a11  at  that  time  in 
cash  r  A.  No,  sir.  Do  you  mean  a  check  or  cash? 

Q.  I  mean  cash?  A.  No. 
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275  Q.  Whatever  you  got  was  a  check?  A.  Yes  I  am  sure  I 
never  got  any  in  cash. 

Q.  Now,  you  testified  that  you  got  at  that  time  about  two  thousand 
dollars.  What  enables  you  to  fix  the  amount?  A.  Because  I  remem¬ 
ber  depositing  it. 

Q.  You  remember  that  you  deposited  two  thousand  dollars?  A. 
Yes. 

Q.  And  how  do  you  remember  that — what  enables  you  to  remem¬ 
ber  the  exact  amount  you  deposited?  A.  That  was  the  most  I  had 
ever  deposited  in  my  life,  I  reckon.  I  don’t  remember  any  other  way 
of  remembering  it. 

Q.  Did  you  deposit  a  check  or  money?  A.  A  check,  as  I  recall  it. 

Q.  Are  you  sure  about  that?  A.  I  am  quite  sure  it  was  a  check. 

Q.  Isn’t  it  a  fact  that  you  got  a  check  for  $2496.28,  and  that  you 

deposited  $2000.00  and  kept  out  all  of  the -  A.  (Interposing.) 

No,  not  that  I  know  of. 

Q.  Not  that  you  know  of.  A.  Well,  as  far  as  I  know  anything 
about  it,  I  know  I  did  not. 

Q.  Please  look  at  the  paper  I  now  hand  you,  being  a  check  dated 
October  22nd,  1904,  to  your  order,  for  $2496.28  signed  by  James  J. 
Lampton,  agent  Anne  L.  Lampton,  endorsed  Margaret  C.  Sands,  on 
the  American  National  Bank,  and  state  whether  that  endorsement 
is  in  your  own  handwriting?  A.  It  looks  like  my  endorsement, 
but  I  don’t  know  anything  about  the  extra  $400. 


(Thereupon  Early’s  counsel  filed  said  check  in  evidence  as  “De¬ 
fendant’s  Exhibit  No.  2”  as  follows:) 


“No.  402. 


Washington,  D.  C.,  Oct.  22",  1904. 

The  American  National  Bank  of  Washington,  D.  C. 

Pay  to  the  order  of  Margaret  C.  Sands  $2496.28  Twenty  four  and 
ninety-six  and  28/100  Dollars  in  settlement  sale  of  Mintwood. 

JAMES  J.  LAMPTON, 

Agent  Anne  L.  Lampion. 


(Endorsed  on  back:)  Margaret  C.  Sands.” 

(Notation  in  upper  left  hand  corner  of  face  of  check:) 

“2  $1000  bills....  2000 
4  100  “  ... .  400 

9  10  “  ....  90 

6  1  “  6 

change .  28 

$2496  28” 

“Q.  I  believe  you  said  your  father  was  with  you  on  that  occasion 
when  the  Mintwood  exchange  was  settled?  A.  I  believe  he  was. 

Q.  Was  he  intoxicated  on  that  occasion?  A.  I  don’t  recall. 
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Q.  Did  you  ever  receive  more  than  one  statement  from  Early  and 
Lampton,  or  see  more  than  one  statement  from  Early  and  Lampton 
in  regard  to  the  sale  of  1859  Mintwood  Place?  A.  No,  I  never  did. 

Q.  Only  one?  A.  Yes. 

Q.  And  that,  you  say,  was  not  satisfactory  to  you?  A.  The  first 
time  I  saw  that  statement,  to  my  recollection,  wajs  when  all  the  state¬ 
ments  that  had  been  accumulated  during  the  time  I  was  abroad  were 
shown  me  in  the  office. 

Q.  And  you  say  it  was  not  satisfactory  to  you?  A.  I  did 
276  not  understand  it. 

?  Q.  Do  you  remember  why — what  there  was  about  it  you 
didn  t  understand?  A.  I  don’t  recall  now.  I  knew  nothing  about 
the  sale  at  all.  It  was  made  while  I  was  away. 

Q.  I  am  referring  to  your  testimony  at  page  sixty-four  of  the 
record,  that  you  always  were  going  to  get  a  statement  of  this  1859 
sale,  but  never  got  a  satisfactory  one.  I  want  to  ask  you  what  there 
is  about  this  statement  which  has  been  produced  here  this  morning 
( Defendants’  Exhibit  No.  1)  that  was  not  satisfactory  to  you?  A. 
This  is  one  of  the  satements  that  I  was  asked  to  0.  K.  and  I  knew 
so  little  about  business  that  I  would  not  trust  myself  to  0.  K.  a  state¬ 
ment  that  had  not  been  gone  over  by  some  one  that  I  had  a  great 
deal  more  faith  in  than  I  had  in  them  at  the  time. 

Q.  When  was  that?  A.  When  I  saw  this  statement? 

Q.  Yes.  A.  It  was  in  December,  to  the  best  of  my  recollection, 
in  December,  1907. 

Q.  Now,  again  I  ask  you  what  there  was  about  it  that  was  not  sat¬ 
isfactory  to  you?  A.  On  general  principles  I  was  not  going  to  0. 
K.  a  statement  that  I  didn’t  know  anything  more  about  than  I  did 
of  the  others. 

Q.  I  am  asking  you  what  there  was  about  it  that  was  not  satisfac¬ 
tory  to  you?  A.  I  would  not  trust  to  my  own  business  knowledge 
to  accept  a  statement  unless  it  was  gone  over  with  me  at  that  time 
by  some  one  that  I  could  trust  implicitly. 

Q.  What  is  there  about  it  that  was  not  satisfactory  to  you,  I  ask 
you  again?  A.  I  can’t  tell  you  any  more  than  that,  Mr.  Darling¬ 
ton. 

Q.  Your  objection,  then,  was  not  that  the  statement  was  not  satis¬ 
factory,  but  vou  wanted  somebody  else  to  overlook  it,  is  that  it?  A. 
It  was  not  satisfactory  to  me  untii  I  knew  it  was  perfectly  all  right. 

Q.  Well,  is  there  anything  about  it  that  you  have  since  learned 
that  was  not  all  right?  A.  I  don’t  believe  that  this  statement  would 
be  accurate  if  the  others  were  not. 

Q.  Well,  have  you  since  learned  anything  about  this  1859  state¬ 
ment  that  was  not  accurate?  A.  I  don’t  know  anything  more  about 
it. 

Q.  Between  October,  1904,  and  the  date  you  sailed  for  Europe 
what  properties  had  you  in  the  hands  of  Early  and  Lampton?  A. 

I  had  1863  Mintwood  Place,  1867  Mintwood  Place,  the  St.  George 
Apartment,  the  Margaret  Apartment,  the  Winchester  and  1620 
18th  street. 
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Q.  You  never  had  all  these  at  any  one  time,  did  you?  A.  No, 
not  all  at  that  time. 

Q.  Which  properties  did  you  give  for  the  Winchester?  A.  18G7 
Mintwood  Place  and  1620  1 8th  street. 

Q.  Do  you  know  when  that  was — about  what  time?  A.  That 
the  exchange  was  made? 

Q.  Yes.  A.  I  believe  it  was  in  February,  1905. 

Q.  After  February,  1905,  what  did  1863  rent  for?  A.  $65.00 
a  month. 

Q.  Was  it  one  tenant  or  several?  A.  One  tenant. 

277  Q.  I  believe  you  have  said  that  Messrs.  Early  and  Lamp- 
ton  would  retain  enough  to  meet  the  charges  against  it  and 
let  you  have  the  net  balance?  A.  Yes. 

Q,  What  were  the  charges  against  1863  at  that  time?  What  mort¬ 
gage  was  on  it?  A.  I  don’t  remember  that. 

Q.  There  was  a  mortgage  and  taxes,  and  things  of  that  sort?  A. 
Yes,  T  knew  that. 

Q.  How  much  net  rent  did  you  at  any  time  receive  from  1863? 
A.  I  could  not  tell  you  just  what  that  was,  because  it  came  in  with 
the  other. 

0.  What  was  the  rental  from  the  St.  George?  A.  It  was  about 

$200. 

Q.  That  I  believe  was  from  various  occupants?  A.  Yes. 

Q.  What  was  the  mortgage  on  the  St.  George?  A.  I  don’t  know 
wThat  that  was. 

Q.  You  mean  you  never  knew  or  don’t  know  now?  A.  I  didn’t 
know  then. 

Q.  How  did  you  acquire  the  St.  George?  A.  Through  my 
mother. 

Q.  She  deeded  it  to  you?  A.  I  believe  she  did. 

Q.  Have  you  any  doubt  about  it?  A.  Well,  I  feel  quite  sure  she 
did.  It  was  mv  mother’s  property. 

Q.  What  was  the  net  rental  from  the  St.  George?  A.  I  don’t 
know  that. 

Q.  At  any  time?  A.  No,  I  don’t  know  that. 

Q.  Do  you  know  what  the  net  rental  from  the  Margaret  was  at 
any  time?  A.  No. 

Q.  Or  the  Winchester?  A.  No. 

Q.  I  believe  you  said  that  you  and  your  family  had  no  other 
means  of  maintenance  except  the  net  rentals  from  these  properties? 
A.  Yes,  except  the  $2000  which  1  had  in  Riggs  Bank. 

Q.  Do  you  remember  how  long  you  were  checking  that  out?  A. 

I  believe  until  June,  1905. 

Q.  On  what  money  did  you  go  to  Europe?  A.  My  mother  sold 
a  piece  of  property  which  she  owned  down  in  the  Navy  Yard,  I  be¬ 
lieve  it  was,  and  we  went  on  that.  We  had  no  other  money  to  go 
with. 

Q.  And  on  what  did  you  denend  for  your  maintenance  in  Europe? 
A.  On  the  monev  that  Early  and  I  ampton  were  to  forward. 

Q.  Were  you  in  the  habit  of  wiring  and  cabling  them  for  mon¬ 
eys  while  you  were  abroad?  A.  Yes,  I  did. 
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Q.  Without  regard  to  whether  it  was  net  rents  or  other  moneys? 
^  n  ^  sllPPosed  they  would  send  me  what  was  right  and  proper. 

Q.  I  will  hand  you  a  cablegram  dated  Firenze,  which  I  believe 
is  the  Italian  for  Florence?  A.  Yes. 

i_  i  •  . .  you  send  that  cablegram?  A.  I  remem¬ 

ber  sending  that.” 

Early’s  counsel  thereupon  filed  this  telegram  in  evidence  as  De- 
fendants’  Exhibit  No.  3,  as  follows: 


278  “Postal  Telegraph. 

Cablegram. 

Early-Lampton,  Washington : 

Destitute. 


Commercial  Cables. 
Firsnze.  June,  2. 

SANDS.” 


7  “Q.  Do  you  also  identify  the  cablegram  dated  June  3,  1907?  A. 
\  es,  I  remember  sending  that.  Mr.  Darlington,  when  jtou  asked 
me  about  what  money  I  depended  on  when  I  was  abroad,  I  also 
received  the  rent  directly  from  the  tenant  at  1859  Mintwood  place; 
that  was  forwarded  to  me  directi'-  most  of  the  time. 

Q.  That  was  not  in  the  hands  of  Early  and  Lampton  for  rent? 
A.  No,  not  to  collect,  although  they  did  collect  for  them  the  first 
few  months  while  we  were  abroad.” 

The  cablegram  last  referred  to  was  thereupon  filed  in  evidence  by 
Early’s  counsel  as  Defendants’  Exhibit  No.  4,  as  follows: 


“Cable  Messages. 


The  Western  Union  Telegraph  Company. 


Paris,  June  3,  1907. 

Received  at  Wash’n,  D.  C. 

Early  Lampton,  Washington: 

Money  urgently  required. 

SANDS.” 


“Q.  You  said  in  your  direct  testimony  that  all  remittances  from 
Early  and  Lampton  were  by  check.  Is  that  true  of  the  remittances 
made  w’hile  you  were  in  Europe?  A.  No,  not  while  we  were  in 
Europe.  It  was  given  to  the  International  Mercantile  Marine  Com¬ 
pany  and  was  forwarded  from  their  Paris  branch  to  us  in  Florence. 

Q.  I  hand  you  what  purports  to  be  five  receipts  from  the  Inter¬ 
national  Mercantile  Marine  Company  to  Charles  Early,  one  of  July 
9th,  1906,  for  $318.54;  one  of  August  20,  1906,  for  $150;  one  of 
September  18th,  1906,  for  $150:  one  of  December  21st,  1906,  for 
$169.30,  and  one  of  January  4th,  1906,  evidently  a  mistake  foi 
1907,  for  $150,  and  ask  you  whether  you  recall  receiving  those 
amounts?  A.  Yes.” 


174 


NATIONAL  SAVINGS  <fc  TRUST  CO.,  ETC.,  ET  AL.  VS. 

(By  consent  of  counsel  these  five  receipts  are  not  put  into  the 
record. ) 

“The  Witness:  That  was  the  amount  they  agreed  to  send 
monthly. 

Q.  Which  amount?  A.  $150. 

Q.  Mho  made  that  agreement?  A.  Mr.  Lampton  said  he  would 
never  send  less  than  that. 

Q.  Was  he  to  send  that  whether  there  was  that  much  net  or  not 
from  the  property?  A.  I  presumed  there  would  be  more  than  that. 

Q.  You  were  aware,  were  you  not,  Miss  Sands,  that  how  much 
they  would  send  depended  upon  whether  your  property  was  vacant 
or  rented,  or  what  repairs  had  to  be  made?  A.  Yes,  but  making  all 
allowances  for  that,  I  was  informed  that  that  was  the  amount  I 
could  count  upon  safely. 

279  Q.  M  ho  informed  you  of  that?  A.  Mr.  Lampton. 

Q.  Anybody  present?  A.  My  mother. 

Q.  Where  did  that  conversation  take  place?  A.  In  the  office  of 
Early  and  Lampton. 

Q.  No  one  there  but  your  mother?  A.  No,  no  one  there  at  all. 

Q.  How  did  you  manage  to  find  him  there  alone  and  nobody  else 
there?  A.  Well,  there  were  several  rooms  in  the  office  and  I  was  in 
a  room  with  Mr.  Lampton. 

Q.  How  many  rooms  were  there  in  the  office?  A.  I  don’t  recall 
whether  there  were  two  or  three;  there  was  a  great  deal  of  noise 
always  in  the  front  office,  people  passing  through  in  and  out,  and  it 
was  more  private  in  the  other  room. 

Q.  When  did  you  first  learn  that  a  curtail  of  $2,500  or  $2,400  was 
required  on  the  St.  George  Apartment  House  incumbrance?  A. 

I  think  it  was  in  February,  1905. 

Q.  Wasn’t  it  a  little  earlier  than  that?  A.  No,  I  don’t  recall  that 
it  was  earlier. 

Q.  What  means  did  you  adopt  for  raising  that  money?  A.  It 
was  paid  out  of  some  of  the  money  that  Kehoe  paid  for  the  property, 
Mintwood. 

Q.  You  withdrew,  did  you  not,  the  $8,500  Kehoe  notes  from 
Riggs  Bank  in  order  to  enable  Early  and  Lampton  to  raise  it?  A. 

I  don’t  recall  that  those  notes  were  in  bank. 

Q,  You  testified  that  they  were?  A.  That  the  $8,500  were  in  the 
bank? 

Q.  Yes,  and  that  you  withdrew  them  in  either  December  or  Jan¬ 
uary  for  the  purpose  of  raising  this  curtail;  is  not  that  correct? 
A.  Maybe  I  did  but  I  don’t  recall  whether  Early  and  Lampton  held 
the  notes  or  whether  I  held  them  at  the  bank,  because  I  can’t  find 
that  out  at  the  bank,  and  I  can’t  recall. 

Q.  You  testified  when  we  last  met  that  you  deposited  those  $8,500 
in  notes  with  Riggs  and  Company  and  that  you  withdrew  them  in 
December  or  January  and  gave  them  to  Early  and  Lampton  in  order 
to  raise  this  money  for  the  curtail,  was  that  a  mistake?  A.  It  must 
have  been  a  mistake,  because  I  don’t  really  remember  depositing  the 
notes  for  $8,500  in  Riggs  Bank. 
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Q.  Let  me  read  you  from  your  direct  testimony  at  page  fifty- 
six  of  the  record.  Mr.  Sullivan  was  questioning  you. 

‘Q.  Did  you  ever  withdraw  from  the  Riggs  Bank  the  $8,500  in 
notes  of  Kehoe  deposited  there  in  October,  1904?  A.  I  did. 

Q.  Now ,  when  did  you  do  so,  and  explain?  A.  I  don’t  remember 
the  exact  date  w’hen  I  withdrew7  them,  but  I  know7  it  w7as  to  pay 
$2,500  on  the  St.  George  Apartment  House,  and  I  w7as  told  that  it 
was  necessary  to  pay  them  $2,000  on  the  Margaret  Apartment 
House. 

‘Do  you  recall  about  w7hat  month  it  was  that  you  did  so  withdraw 
those  notes,  and  to  whom  you  gave  them?  A.  I  gave  them  to  Mr. 
Lampton  between  November  and  Januarv. 

‘Cj.  What  year?  A.  1904.’ 

Was  all  that  a  mistake?  A.  I  don’t  know  that  it  is.  I  may  have 
become  confused  with  the  other  note  of  $3,500,  when  I  withdrew 
that. 

Q.  \  ou  didn  t  withdraw7  the  $3,500  note  to  raise  a  curtail  on  the 

(  St.  George,  did  you?  A.  I  don’t  recall  withdrawing  just 
280  $2,500. 

Q,  No,  this  doesn’t  say  you  withdrew  $2,500;  it  says  you 
withdrew  $8,500  in  order  to  raise  $2,500  for  the  curtail.  You  didn’t 
withdraw  the  $3,500  note  in  order  to  raise  this  curtail  on  the  St. 
George,  did  you?  A.  Oh,  no. 

Q.  Has  anything  occurred  to  you  since  you  last  testified  to  make 
you  desire  to  change  this  testimony  that  you  gave  then?  A.  That 
transaction  of  the  notes  is  not  at  all  clear  in  mv  mind.  I  can’t  tell 
you  very  definitely. 

Q.  W  hat  means  had  you  of  providing  this  $2,500  curtail  except 
these  Kehoe  notes?  A.  T  had  no  other  means. 

Q.  What  information  was  given  you  as  to  what  would  be  done 
if  you  didn’t  make  the  curtail?  A.  I  understood  it  was  absolutely 
necessary  that  the  curtail  should  be  made. 

Q.  And  if  not  what?  A.  I  suppose  the  propertv  would  have 
been  sold. 

Q.  Your  reason  for  making  that  curtail  then  was  to  save  the 
property  from  a  foreclosure  sale?  A.  Yes,  I  suppose  it  was.  I  recall 
that  at  the  time  I  was  advised  to  do  so,  and  just  what  the  reason  was 
I  don’t  remember. 

Q.  Well,  you  have  told  us  in  your  direct  examination  that  the 

reason  was  that  you  had  to  make  a  curtail  of  $2,500  on  the _ 

A.  (Interposing.)  I  know  I  had  to  make  it.  That  it  was  advisable 
to  make  it. 

Q.  What  w7as  the  amount  of  the  mortgage  on  the  St.  George?  A. 

I  don’t  remember  that. 

Q.  At  page  one  hundred  and  sixteen  of  your  cross-examination 
you  testified  that  you  thought  the  best  thing  to  do  with  the  prop¬ 
erty  was  to  reduce  the  incumbrance  upon  it  w7hen  you  had  the  op¬ 
portunity.  That  wras  true,  w7as  it?  A.  Yes. 

Q.  And  that  was  true  as  to  both  the  St.  George  and  the  Mar¬ 
garet,  was  it?  A.  Yes. 

Q.  At  page  fifty-three  of  your  testimony  in  chief  you  stated  that 
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^ou  knew  the  exchange  of  the  Mintwood  home  property  was  a  good 
thing  for  you,  because  Early  and  Lampton  assured  you  that  it  was. 
"W as  that  correct?  A.  I  took  their  word  for  it. 

Q-  Did  Mr.  Early  ever  tell  you  anything  about  it  at  all?  A.  I 
don’t  recall  just  when  I  spoke  to  Mr.  Early  about  it. 

Q  Hid  he  ever  say  anything  to  you  at  all  about  that  exchange? 
A.  He  very  likely  did  in  the  office,  but  I  could  not  swear  to  it. 

Q.  f  am  not  talking  about  likelihoods.  I  want  to  know  if  you 
remember  ever  talking  to  Mr.  Early  on  that  subject  at  all?  A.  I 
don't  know  that  I  did,  and  I  don’t  know  that  I  did  not. 

Q.  Did  you  see  Mr.  Early  at  all  while  that  negotiation  was  in 
progress?  A.  The  same  answer;  I  don’t  know  that  I  did  or  did 
not. 

Q.  On  reflection,  don’t  you  remember  that  he  was  not  in  the  city 
at  that  time,  and  that  you  never  saw  him  at  all  about  it?  A.  I  don’t 
remember  that. 

Q.  And  that  you  never  had  any  conversation  with  him  about  it 
at  all?  A.  I  don't  remember. 

Q.  Why  then  were  you  able  to  swear  the  other  day  that  Mr.  Early 
assured  you  that  it  was  such  a  good  thing  to  do?  A.  I 
281  thought  I  had  spoken  with  both  members  of  the  firm.  It  is 
very  far  back  for  me  to  remember  details  of  a  thing  like  that. 
Q.  At  page  fifty-four  of  your  deposition  you  state  that  you  first 
learned  that  Early  and  Lampton  had  collected  $5,000  on  Kehoe’s 
$8,500  in  notes  in  February,  1905.  That  is  not  the  first  time  you 
heard  about  it,  is  it,  Miss  bands.'’  A.  I  don’t  remember  anything 
about  that. 

Q.  You  heard  this  curtail  was  necessary  as  early  as  December  or 
January,  didn’t  you?  A.  I  don’t  remember  the  date. 

Q.  And  you  withdrew  these  $8,500  in  notes  from  Higgs  Hank  to 
enable  them  to  raise  that  curtail  in  December  or  January?  A.  I 
think  it  was  February. 

Q.  You  don't  mean  to  say  you  first  heard  it  was  to  be  done  in 
February?  A.  I  don't  recall  the  date.  1  left  it  entirely  to  them. 

Q.  When  did  you  get  this  Plaintiff’s  Exhibit  No.  1  which  you 
produced,  showing  how  the  Kehoe  $5,059  collection  was  disbursed? 
A.  I  don’t  know  whether  I  had  it  among  my  papers  or  whether  it 
was  given  by  Early  and  Lampton  to  my  counsel. 

Q.  You  saw  it  and  signed  the  receipt  that  is  at  the  foot  of  it  on 
February  10th,  1905?  A.  I  signed  it  upon  their  advice. 

Q.  I  haven't  asked  you  about  the  advice.  Since  you  have  had 
their  advice  have  you  learned  that  there  is  anything  improper  in 
your  giving  this  receipt?  A.  I  don’t  know  anything  about  it. 

Q.  You  did  get  this  $3,500  note  from  them — you  received  it  from 
them  at  that  time,  didn’t  you?  A.  Oh,  yes. 

Q.  And  do  you  know  of  any  reason  why  you  should  not  sign  a 
receipt  for  them?  A.  I  didn’t  understand  "it. 

Q.  Why  do  you  say  you  signed  it  on  their  advice?  A.  Because 
I  signed  things  that  they  told  me  to,  because  I  thought  it  was  best 
at  the  time. 
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Q.  2s ow,  since  you  have  had  the  advice  of  your  counsel,  I  want  to 
know  whether  there  is  anything  in  this  statement  which  you  sav  is 
improper  or  wrong?  A.  I  am  not  in  a  position  to  make  any  criti- 
cism ;  1  know  so  little  about  such  matters. 

Q.  In  so  tar  as  you  know,  is  there  anything  wrong  with  it? 


Mr.  Sullivan  :  I  object  to  the  question, 
answered  the  question  thoroughly,  and  the 
entrapping  to  the  witness. 


The  witness  has  already 
question  is  unfair  and 


Q.  (Continuing.)  Tou  have  had  the  advice  of  counsel  now  for 
about  two  years,  have  you  not?  A.  Yes. 

Q.  Is  there  anything  about  that  paper  that  is  improper  or  wrong? 
A.  l  haven  t  had  any  advice  from  them  on  the  subject,  that  I  know 


i  \nC^r  ?S  Jar  as  70u  know  from  any  source,  is  there  anything 
else  (  A.  I  believe  it  is  wrong  on  general  principles,  because  I  found 
so  much  else  which  was  wrong. 

Q.  What  else  did  you  find  that  was  wrong?  A.  I  am  practically 
penniless,  alter  having  had  a  great  deal. 

Q.  Is  there  anything  that  you  found  which  was  wrong?  A 

Everything  that  led  up  to  it. 

Q.  Now  just  mention  some  of  the  things  which  you  think  are 
wrong.  A.  Well,  when  they  started  out  they  had  all  of  my  prop¬ 
erty  to  care  for -  J  v  F 

282  Q.  My  question  is  after  having  had  two  years  of  doubt  and 
suspicion  and  advice  of  lawyers,  and  all  that,  what  have  you 
found  out  that  they  did  which  was  wrong?  A.  As  far  as  I  can  see, 
they  did  everything  wrong. 

Q.  Just  mention  one  thing?  A.  Why,  I  haven’t  a  cent. 

..  ®.S1 .  ,  y°u  haven’t  a  cent,  can  you  mention  any 

act  of  theirs  which  you  now  think  was  wrong?  A.  Thev  are  re¬ 
sponsible  for  every  bit  of  it. 

Q.  I  am  asking  you  now  to  mention  one  thing  that  you  don’t 
thmk  they  ought  to  have  done.  A.  I  can’t  say  one  they  ought  to 


n 3'JZ’v  'V  (lnt€rPosing-)  They  ought  to  have 

protected  the  \\  inchester,  and  every  piece  of  property  we  had,  having 

the  net  income  to  be  forwarded  to  us  by  my  order,  and  having  the 
rest  to  protect  the  property.  6 

Q.  Was  the  net  income  sufficient  to  protect  the  Winchester  after 

the  money  you  drew  out?  A.  1  mean  that  I  was  to  get  the  net 
income. 


Q.  Was  there  any  income  left  to  protect  the  Winchester  after  the 
money  you  withdrew  from  Early  and  Lampton’s  hands?  A.  I  sup¬ 
pose  so;  I  was  supposed  to  get  what  I  was  entitled  to,  after  protecting 
the  proporty.  6 

Q.  When  did  you  first  learn  that  there  was  not  any  money  in  their 
handb  to  protect  the  W  inchester  ?  A.  Not  until  December. 

Q.  Are  you  sure  of  that?  A.  I  am  quite  sure  December,  1907. 

Q.  You  referred  to  a  letter  which  you  received  from  Mr.  Early 
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when  you  were  in  Florence,  and  which  you  say  you  can’t  find.  Will 
you  please  look  at  this  letter  and  state  whether  or  not  you  recognize 
that  as  a  copy  of  the  letter  in  question?  A.  1  remember  getting  it. 
I  suppose  it  was  exactly  like  that.  The  substance  of  it  seems  to  be 
about  the  same.  Yes,  it  seems  to  be. 

Q.  And  you  still  think  that  you  did  not  hear  that  there  was  not 
money  to  meet  the  charges  on  the  Winchester  until  December,  1907  ? 
A.  I  admitted  that  the  other  day,  that  I  knew  that;  that  I  had  re¬ 
ceived  that  letter,  but  1  heard  nothing  from  that  time  until  after  the 
sale. 

Q.  What  did  you  do  when  you  got  this  letter  of  June  6th  saying 
that  the  interest  was  overdue?  A.  I  replied. 

Q.  And  that  the  house  would  he  advertised  for  sale  if  not  paid? 
A.  I  replied  that  they  had  been  collecting  the  rents  and  we  had 
never  asked  for  more  than  we  were  entitled  to,  just  the  net  income, 
and  that  I  signed  the  notes  when  1  was  in  Europe  and  some  before 
I  left,  and  1  presumed  they  had  ample  to  protect  the  property,  and  I 
didn’t  understand  it  at  all. 

Q.  To  whom  did  you  write  that?  A.  To  Mr.  Early,  as  far  as  I 
recall. 

Q.  As  far  as  you  recall?  A.  As  far  as  I  recall.” 

Thereupon  Early’s  counsel  filed  as  Defendants’  Exhibit  No.  5  the 
copy  of  letter  of  June  0,  1907,  produced  to  witness,  as  follows: 

283  ‘Washington,  D.  C.,  June  6th,  1907. 

Miss  Margaret  C.  Sands,  9  Kue  Scribe,  Paris,  France. 

Dear  Miss  Sands:  1  am  just  in  receipt  of  your  favor  of  May  22nd, 
and  note  contents. 

It  has  been  quite  impossible  for  us  to  send  or  cable  you  any  money 
up  to  June  4th,  for  the  reason  that  we  have  had  to  pay  ail  the  monoy 
that  has  come  into  our  hands  for  repairs  and  general  expenses  for 
running  the  various  apartment  houses,  such  as  coal,  janitor  services, 
etc.  Therefore,  it  has  been  impossible  for  us  to  send  you  money, 
and  at  the  same  time  pay  all  the  charges  against  the  property,  that 
we  were  forced  to  do  to  avoid  the  parties  holding  the  notes  from  ad¬ 
vertising  the  property  for  sale  for  non-payment  of  interest,  etc. 

We  have  also  had  to  hand  over  to  your  father,  various  sums  of 
money,  which  he  has  called  for.  You  will  understand  that  there  is 
now  quite  a  number  of  unpaid  debts  on  your  various  properties  for 
taxes,  which  should  have  been  paid  last  month,  and  which  we  have 
no  money  in  hand  with  which  to  pay  the  same. 

As  I  understand  it,  you  have  overdue  interest,  and  an  overdue 
note  on  the  Winchester,  which  should  have  your  immediate  atten¬ 
tion.  You  also,  as  1  understand  it,  are  indebted  to  Mr.  Hendrick  for 
overdue  notes,  secured  on  one  of  your  Mintwoou  place  houses.  You 
also  have  overdue  interest  on  both  of  your  Mintwood  place  houses, 
which  has  not  been  paid,  and  which  if  not  paid  at  a  very  early  day 
will  be  advertised  for  sale  for  non-payment  of  interest. 

Your  cablegrams  were  so  urgent  that  we  sent  you  $196.72  through 
the  White  Star  Line,  when  really  that  money  should  have  been  ap- 
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plied  to  interest  on  various  houses  to  avoid  the  advertisement  and 
sate  of  your  various  properties. 

1  his  is  a  plain  matter  ot  fact  statement,  regarding  your  situation, 
as  far  as  your  various  properties  are  concerned. 

We  have  your  various  statements  and  vouchers  in  our  office  show- 
monthly  condition  of  your  account.  We  are  very  sorry  that 
this  is  the  unfortunate  state  of  affairs,  but  it  is  no  fault  of  ours,  as  we 
are  doing  everything  in  our  power  to  protect  your  interest. 

Yours  very  truly, 

(Signed)  EARLY  &  LAMPTON. 

-  CHARLES  EARLY.” 

Copy. 


The  Witness:  I  asked  in  November,  1906,  is  there  was  any 
reason  why  we  should  not  stay  abroad,  and  the  reply  from  Mr. 
Lampton  was  that  there  was  no  reason  in  the  world  why  we  should 
not  stay.  It  was  our  plan  to  come  home  in  the  fall  of  1906,  and  at 
his  advice,  which  I  supposed  was  the  advice  of  the  firm,  he  being  a 
member,  we  stayed  over. 

Q.  Where  is  that  reply?  A.  I  don’t  know. 

Q.  WThy  do  you  say  it  was  with  the  advice  of  the  firm?  A.  Be¬ 
cause  1  would  not  suppose  one  member  would  act  differently  from 
the  other  member. 

Q.  W  ere  you  relying  on  the  firm?  A.  Entirely  on  the  firm. 

Q.  And  not  on  Mr.  Lampton?  A.  No. 

Q.  Why  not?  A.  Because  there  had  never  been  any  question 
about  it. 

Q.  You  knew  him  better,  didn’t  you?  A.  I  knew  him  better, 
but  was  dealing  with  the  firm  of  Early  and  Lampton,  as  every  paper 
shows. 

284  Q.  Why  was  it  you  were  not  relying  on  Lampton?  A.  Any 
more  than  I  would  rely  on  one  person  in  a  bank  instead  of 
the  entire  bank. 

Q;  Did  you  know  which  you  were  relying  on?  A.  I  knew  I  was 
relying  on  the  firm. 

Q.  WThat  brought  it  to  your  attention  or  thought?  A.  I  don’t  see 
how  I  could  have  thought  otherwise;  I  was  dealing  with  two  people. 

Q.  And  you  remember  thinking  now  that  ‘I  am  relying  not  on 
Mr.  Lampton,  but  Early  and  Lampton?’  A.  I  just  knew  it,  that 
is  all. 

Q.  Do  you  remember  giving  it  any  thought  at  all?  A.  I  don’t 
remember  giving  it  any  thought. 

Q-  When  did  it  first  occur  to  you  to  think  which  one  you  were 
relying  on — when  did  that  subject  first  come  to  your  mind?  A.  I 
don’t  know  exactly  how  to  answer  that.  I  always  relied  on  the  firm. 

Q.  But  my  question  is — you  gave  it  no  particular  thought  when 
you  were  in  Europe,  and  when  did  you  begin  to  think  that  you  re¬ 
lied  on  Early  or  Lampton,  or  the  firm?  A.  I  knew  all  the  time 
I  was  relying  on  the  firm. 

Q.  Do  you  wish  to  change  your  former  answer  that  you  didn’t 
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give  it  any  particular  thought  up  to  the  time  you  were  in  Europe? 
A.  I  don’t  really  know  what  you  want  to  know,  Mr.  Darlington. 

Q.  I  want  to  know  what  it  was  in  Europe  that  made  you  reflect 
that  you  were  relying  on  Early  and  Lampton?  A.  I  don’t  remem¬ 
ber  that. 

Q.  Isn’t  it  a  fact  that  you  never  thought  of  it  until  the  litigation 
arose?  A.  I  don’t  suppose  I  did.  I  had  no  cause  to. 

Q.  Now,  I  want  to  show  you  what  purports  to  be  a  copy  of  a  letter 
from  Early  and  Lampton  to  you,  dated  June  14,  1907,  and  ask  you 
if  you  did  not  receive  the  original  of  which  that  is  a  copy?  A.  It  is 
perfectly  absurd  for  them  to  send  me  a  letter  like  that  when  they 
knew  perfectly  well  that  I  didn’t  have  anything  abroad  except  what 
thev  sent  me. 

Q.  But  the  question  is  whether  you  received  that?  A.  I  don’t 
know  whether  I  received  it  or  not.  If  I  did  receive  it  I  don’t  recall 
it  absolutelv.” 

•j 

(Thereupon  Early’s  counsel  had  this  copy  of  letter  of  Early  & 
Lampton,  dated  June  14,  1907,  marked  for  identification;  and  it  is 
a  copy  of  the  press  copy  letter  appearing  at  page  122  of  this  statement 
of  evidence.) 

“Q.  And  is  not  this  paper  which  I  now  hand  you  the  copy  of  Mr. 
Charles  W.  Fairfax’s  letter  referred  to  in  the  letter  of  Early  and 
Lampton  of  June  14th?  A.  I  do  not  recall.” 

(Thereupon  Early’s  counsel  had  marked  for  identification  this 
last  mentioned  copy  of  letter,  which  is  a  copy  of  the  press  copy  of 
letter  appearing  at  page  427  of  this  statement  of  the  evidence.) 

285  Q.  Was  property  1620  18th  street  rented  to  one  tenant  or 
to  several?  A.  To  one  tenant. 

Q.  Who  was  that?  A.  I  don’t  know. 

(L  At  page  64  you  state  that  you  did  not  know  anything  about 
what  became  of  1863  Mintwood  Place.  Do  you  mean  that?  A. 
Yes,  I  mean  that. 

Q.  You  didn’t  know  that  that  property  was  sold?  A.  No. 

Q.  You  never  received  any  of  its  proceeds?  A.  Never. 

Q.  You  mean  that  you  never  did  or  do  not  remember?  A.  I 
never  did. 

Q.  Did  you  ever  give  any  orders  to  have  any  of  your  debts  paid 
out  of  the  proceeds  of  that  property?  A.  No,  I  did  not.  I  didn’t 
know  it  was  sold.  I  could  not  have  given  any  such  order. 

Q.  Did  you  owe  Mr.  E.  S.  Parker  any  money  in  1907?  A.  I 
don’t  know  anything  about  that.  I  understood — I  think  there  was 
something  at  the  Metropolitan  Bank,  but  I  don’t  know  anything 
about  it. 

Q.  Didn’t  you  give  your  note  there  and  get  it  discounted?  A.  I 
may  have  done  so. 

Q.  And  was  it  paid?  A.  I  don’t  know. 

Q.  Do  you  owe  anything  to  a  man  named  Emanuel  Speich?  A. 
I  don’t  know  anything  about  it. 

Q.  Were  you  not  sued  in  September,  1907,  by  Emanuel  Speich  on 
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a  five  hundred  dollar  note  that  you  had  signed  payable  to  the  order 
of  James  J.  Lampton,  agent  of  Anne  L.  Lampton?  A.  I  never 
heard  of  it  before. 

Q.  And  did  not  you  direct  Messrs.  Early  and  Lampton  to  pay  that 
debt  out  of  the  proceeds  of  1863  Mintwood  Place?  A.  The  first  I 
have  ever  heard  of  it. 

Q.  And  did  not  you  further  direct  that  the  remaining  $121  and 
some  odd  cents  of  the  proceeds  of  that  sale  should  be  paid  by  the  title 
company  to  McDonald?  A.  I  never  heard  of  that.  I  understood 
that  was  due  me  from  1863  Mintwood  Place. 

Q.  You  have  already  told  us,  I  believe,  that  you  never  signed  a 
paper  without  knowing  what  it  was?  A.  I  said  without  looking  at 
them.  I  would  not  know  what  they  were  after  looking  at  them. 

Q.  Tf  they  were  complicated?  A.  Yes,  sir. 

Q.  When  they  were  simple  you  would?  A.  When  they  were 
simple  I  might  have  known  it,  but  I  didn’t  know  what  they  were 
drawn  for. 

0.  Please  look  at  this  paper  dated  November  6th,  1907,  addressed 
to  Early  and  Lampton,  and  state  whether  the  signature  is  yours? 
A.  That  is  my  signature.” 

(Thereupon  Early’s  counsel  filed  the  paper  referred  to  in  evidence, 
being  Defendant’s  Exhibit  No.  6,  as  follows:  (Excepting  signature, 
being  all  in  typewriting.) 


“Washington,  D.  C.,  November  6th,  1907. 

Mess.  Early  &  Lampton,  Washington,  D.  C. 

Gentlemen:  Please  make  the  following  disbursements  against 
lot  No.  133  Mintwood: 


286  Pay  E.  S.  Parker . 

Pay  E.  S.  Speich . 

Pay  George  B.  McDonald 

and  very  greatly  oblige, 

Yours  very  truly, 


$143.12 
400 . 00 
121.46 
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“Q.  Please  look  over  this  paper  of  November  6th,  1907,  and  see  if 
there  is  anything  complicated  in  it,  and  anything  that  you  don’t  un¬ 
derstand?  A.  It  does  not  seem  complicated;  1  didn’t  "know  what  it 
was  for  when  I  signed  it;  I  didn’t  pay  any  attention  to  it;  I  signed  it 
because  I  was  told  it  was  necessary,  and  knew  nothing  about  business 
and  relied  upon  them  to  do  the  right  thing. 

Q.  You  told  us  before  I  showed  you  that  paper  that  you  never 
signed  a  paper  without  seeing  what  it  was,  and  you  thought  it  was 
a  very  foolish  thing  to  do?  A.  I  still  do.  I  regret  many  things 
I  have  done  in  the  past. 

Q.  Did  you  ever  endorse  any  papers  for  or  by  the  advice  of  Early 
and  Lampton,  except  that  Kehoe  check  for  $3,200?  A.  I  endorsed 
notes. 

Q.  Did  you?  A.  Yes,  to  the  best  of  my  recollection,  I  did. 
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Q.  What  notes  did  you  ever  endorse  for  them?  A.  I  don’t  know. 
I  endorsed  blank  notes. 

Q.  Do  you  mean  endorsed  them  or  signed  them?  A.  Signed 
them. 

Q.  I  am  asking  you  now  whether  you  ever  endorsed  any  papers 
for  them  except  that  Kehoe  check  for  $3,200?  A.  Not  that  I  re¬ 
member. 

Q.  Did  you  ever  have  any  interviews  at  all  with  Mr.  Early  about 
your  business?  A.  I  think  I  did  on  several  occasions.  I  don’t  re¬ 
call  when  or  what  dates. 

Q.  Do  you  remember  any  one  of  them?  A.  No. 

Q.  Relying,  as  you  said  you  did,  upon  both  of  them  as  a  firm,  you 
never  went  to  Mr.  Early  to  get  any  of  these  statements  which  you  say 
you  could  not  get  from  Mr.  Lampton,  or  any  of  these  payments 
which  you  say  you  could  not  get  from  him?  A.  If  I  would  call  up 
on  the  phone  Mr.  Early  would  say  “You  always  speak  to  Mr. 
Lampton ;  suppose  you  speak  to  him  about  the  matter.” 

Q.  I  am  asking  you  why,  if  you  could  not  get  statements  from 
Lampton  and  could  not  get  moneys  from  him,  and  relying  on  the 
firm,  you  never  went  to  Mr.  Early  at  any  time?  A.  I  had  no  oc¬ 
casion  to. 

Q.  Well,  did  you  do  it?  A.  I  don’t  know  whether  I  did  or  not. 

Q.  You  could  not  have  relied  on  him  very  much  then,  did  you? 
A.  Just  as  much  as  I  did  on  the  other  one;  I  supposed  one  could 
be  trusted  as  well  as  another. 

Q.  Did  either  Early  or  Lampton  ever  get  any  money  improperly 
from  you  that  you  know  of?  A.  I  don’t  know. 

Q.  If  they  did  do  you  know  what  they  did  with  it?  A.  No. 

Q.  Did  either  of  them  ever  buy  any  property  with  any  of  your 
money  that  you  know  of?  A.  I  think  that  the  $2,000  that  was  bor¬ 
rowed  on  the  $3,500  note,  that  that  was  to  he  invested  in  some  prop- 
ertv. 

287  Q.  Do  you  know  what  property?  A.  Columbia  Road  and 
Thirteenth  street,  I  believe,  somewhere  in  that  neighborhood. 

Q.  Do  you  know  where  it  was  invested?  A.  No,  sir. 

Q.  Did  either  one  of  them  ever  take  vour  money  and  buy  property 
with  it  in  their  own  names,  that  you  know  of?  A.  Not  that  I  know 
of. 

Q.  Did  anybody  ever  tell  you  that  they  did?  A.  No,  I  don’t 
know  anything  about  that. 

Q.  Never  heard  of  that  before?  A.  I  say  I  don’t  know  anything 
about  that,  whether  they  ever  did  or  not. 

Q.  What  I  want  to  know  is  whether  anybody  ever  told  you,  or 
you  ever  heard  in  any  way,  that  either  Early  or  Lampton  took 
money  that  l>elonged  to  you  and  bought  property  for  themselves 
with  it?  A.  T  don’t  recall  now. 

Q.  Did  you  read  over  the  amended  bill  that  you  filed  in  this  ease? 

1  will  hand  it  to  you.  Did  you  read  it  over  before  you  signed  it9 
A.  Yes,  I  did. 

(J.  I  want  to  call  vour  attention  to  the  22nd  paragraph  of  this  bill 
which  reads  as  follows :9t 
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(Thereupon  Early’s  counsel  read  to  the  witness  paragraph  twenty- 
.  two  of  tne  Amended  and  Supplemental  Bill.) 

“Did  you  read  that  paragraph  before  you  signed  the  bill?  You 
can  look  over  it  tor  yourself.  A.  I  don’t  know  where  those  places 
are.  Uan  you  tell  me  what  houses  they  represent? 

W.  One  ot  them  is  the  house  Mr.  Early  lives  in  up  on  Connecticut 
Avenue.  Did  you  read  that  paragraph  before  you  signed  the  bill? 
A.  1  think  you  mean  Mr.  Lampton’s  house. 

Q.  Mr.  Early’s  house.  That  is  one  of  them,  but  my  present  ques¬ 
tion  is  wnemer  you  read  that  paragraph  before  you  signed  that  bill? 
A.  I  presume  1  did ;  1  don’t  recall  it  in  detail. 

W.  INow,  1  will  ask  you  again  whether  you  know  or  ever  heard 
from  anv  source  mat  any  money  belonging  to  you  was  used  by  Mr. 
Early,  or  went  into  any  of  the  property  now  standing  in  ills  name? 
A.  I  don’t  remember  that. 

Q.  I  low  did  you  come  to  make  that  statement  in  your  answer  then 
if  it  is  not  true?  A.  I  didn’t  make  any  statement  that  was  not  true. 

Q.  You  didn’t  know  that  this  was  in  the  bill  when  you  signed  it, 
then,  did  you?  A.  It  may  have  been  down  there;  I  don’t  recall  it. 

Q.  I  don’t  want  to  ask  anything  about  what  took  place  between 
you  and  your  counsel,  but  did  you  ever  tell  anybody  that  you  knew 
or  you  thought  or  you  heard  that  any  of  your  money  went  into  Mr. 
Early’s  house  that  lie  lives  in,  or  in  any  other  property  in  his  name? 
A.  Not  in  Mr.  Earlv’s  house. 

t/ 

Q.  Or  in  any  other  property  in  his  name?  A.  I  thought  he  had 
an  interest  in  the  Winchester. 

Q.  Yes;  I  mean  in  this  house  mentioned  in  the  bill?  A.  No,  not 
in  his  house  on  Connecticut  Avenue;  I  didn’t  know  anything  about 
that. 

Q.  And  you  never  represented  or  claimed  to  anybody,  did  you, 
that  your  money  was  used  by  Mr.  Early  to  buy  the  house  he  lived 
in,  or  to  buy  any  of  these  other  properties  standing  in  his 
288  name?  A.  T  don’t  know  just  where  the  other  properties  are. 

Q.  Well,  did  you  ever  tell  anybody,  no  matter  where  the 
property  is,  that  Mr.  Early  used  your  money  to  buy  property  stand¬ 
ing  in  his  name?  A.  I  didn’t  mention  it  in  that  way. 

Q.  What  did  you  say  that  sounded  like  it?  A.  I  knew  he  had 
an  interest  in  the  Winchester;  further  than  that  I  didn’t  know. 

Q.  The  Winchester  is  not  among  any  of  these  properties  men¬ 
tioned  in  the  bill  in  paragraph  22?  A.  No. 

Q.  Tell  us  why,  if  you  know,  Miss  Sands,  you  claim  in  your  bill 
that  your  moneys  were  used  to  buy  these  properties  in  Early’s  name — 
why  was  that  claim  made  in  the  bill  if  you  never  heard  of  it?  A. 
By  the  advice  of  counsel,  I  suppose;  I  don’t  know. 

Q.  You  would  not  do  anything  by  the  advice  of  counsel  you  did 
not  think  was  true,  would  you?  A.  Not  a  thing. 

Q.  Now,  I  will  have  to  ask  you  to  go  to  the  trouble  of  separating 
from  these  statements  which  you  filed  those  that  you  received  from 
Early  and  Lampton,  or  from  Mr.  Lampton.  Will  you  kindly  do 
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that?  A.  My  counsel  received  all  the  statements,  to  the  best  of  my 
•  knowledge. 

Q.  I  just  want  those  that  you  received.  You  state  at  page  sixty- 
sex  en  that  when  you  brought  the  statement  in  to  Early  for  an  ex¬ 
planation  he  said  they  were  so  complicated  it  would  take  a  Phila¬ 
delphia  law  x  er  to  understand  them.  I  x\Tant  to  see  the  statement 
you  brought  to  him  on  that  occasion.  A.  It  was  Mr.  Lampton  I 
saw  that  day. 

Q,.  1  just  xx ant  to  see  the  papers  you  took  to  him.  A.  They  were 

a  great  pile  in  the  otlice.  They  were  taken  from  one  room  to 
another. 

Q.  Your  language  is:  ‘When  I  brought  them  in.’  A.  Well,  all 
the  papers  that  had  accumulated  during  the  time  I  was  abroad 
from  May,  1906,  and  there  may  have  been  a  fexv  left  over  from  that 
time. 

Q.  You  saw  them  all  then?  A.  I  saw  a  great  pile:  I  suppose  thev 
were  all  of  them.  J 

Q.  1  will  ask  you  to  just  shoxv  me  one  of  them  that  you  asked  an 
explanation  about?  1  want  to  save  time  if  I  can.  A.  1  don't  know 

that  1  could  just  single  one  out.  They  were - 

Q.  Well,  1  xx  ill  ask  you  to  do  that,  then,  before  the  next  session, 
to  get  all  of  those  that  you  asked  him  to  explain — all  that  you  could 
not  understand ;  1  xxant  to  see  the  ones  that  you  could  not  under¬ 
stand.  That  may  be  done  before  xve  meet  again,  to  save  time  now. 

— .  W  hich  property  was  it  that  you  made  the  $1,100  second  trust 
on?  A.  It  xvas  1659  Mintxvood  Place. 

Q.  And  you  say  that  you  understood  that  $500  of  that  $1,100  xvas 
to  make  a  curtail  on  an  incumbrance?  A.  I  didn’t  know  it  was 
$1,100  at  the  time;  I  thought  it  xvas  $500. 

Q.  You  understood  that  it  xvas  to  be  a  $500  curtail  on  the  in¬ 
cumbrance?  A.  Yes. 

Q.  Was  that  done?  A.  I  didn’t  knoxv  anything  about  it  at  the 
time?  I  have  heard  since  there  xvas  an  $1,100  second  trust  put 

on. 

289  Q.  Have  you  heard  since  that  the  $500  curtail  was  made? 
A.  I  don’t  think  it  xvas. 

Q.  Did  you  make  any  effort  to  ascertain?  A.  My  counsel  ascer¬ 
tained  that;  I  don’t  know’  anything  about  it. 

Q.  Have  you  learned  from  any  source  that  that  curtail  xvas  not 
made?  A.  I  am  under  the  impression  it  xvas  not  made? 

Q.  Can  you  tell  us  xvhere  you  got  that  impression?  A.  From  my 
counsel.  J 

Q.  I  xvish  you  xvould  think  a  moment  and  see  if  you  are  not 
mistaken  about  that.  Your  counsel  did  not  tell  you  that  $500  cur¬ 
tail  was  not  made,  did  they?  A.  I  don’t  think^Earlv  and  Lamp- 
ton  ever  told  me. 

Q.  Did  anybody  ever  tell  you  that  that  $500  curtail  was  not 
made?  A.  I  have  no  recollection  of  it. 

Q.  Did  any  one  ever  tell  you  that?  A.  No. 

Q.  As  far  as  you  know  it  was  made?  A.  I  don’t  believe  it  was 

made. 
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Q.  What  makes  you  think  it  was  not  made?  A.  I  am  under  the 
impression  that  my  counsel  advised  me  that  it  was  not  made. 

Q.  Didn  t  you  yourself  get  $150  of  that  money  from  the  title 

*  i  .  *  .  ^  $  not  to  my  recollection.  I  never 

received  a  cent  in  cash  trom  any  note  that  1  ever  signed. 

Q.  1  id  you  not  insure  your  life,  as  a  further  security  to  Mr.  Hen¬ 
dricks  tor  the  $1,100?  A.  I  didn’t  know  that  it  had  been  done.  I 
don  t  remember  anything  about  it. 

Q.  Are  you  sure  you  didn’t  know  of  it  at  the  time?  A.  I  never 
heard  of  my  life  having  been  insured. 

Q.  \\  by  did  you  wish  to  reduce  the  incumbrance  by  $500?  A 
It  was  suggested  to  me  by  Mr.  Lampton. 

Q.  Did  he  tell  you  that  the  holder  required  it  to  be  reduced  as  a 
condition  of  continuing  the  loan?  A.  He  didn’t  tell  me  that. 

<4-  Are  you  sure?  A.  I  am  sure  he  did  not. 

Q.  Didn't  you  sign  the  $1,100  note— note  amounting  to  $1,100? 

*  o  Yv -  them  but  I  am  under  the  impression  they  were  blank. 
H.  Didn  t  you  sign  and  acknowledge  before  a  Notary  Public  a 

deed  of  trust  securing  $1,100?  A.  I  don’t  remember.  * 

•  *  y0U  ,kno"'  illld  "ere  y°u  not  informed  at  the  time  that, 
in  addition  to  the  $1,100,  Mr.  Lampton  had  advanced  $78.62  in 

order  to  pay  the  back  charges,  and  left  $500  out  of  the  $1,100  to  cur¬ 
tail  the  loan?  A.  I  don’t  know  anything  about  it. 

Q.  Now  you  say  your  mother  telephoned  Early  and  Lampton 
about  the  \\  inchester  rents  and  Early  replied  that  you  didn’t  own 

the  property.  How  do  you  know  that?  A.  Only  from  hearing  mv 
mother  say  so.  ®  J 

Q.  That  is  hearsay,  is  it?  A.  Yes. 


Mr.  Darlington:  I  move  to  strike  that  out,  part  of  the  testi¬ 
mony  that  is  on  page  sixty-nine  of  the  record. 

Q.  Did  you  hear  what  your  mother  said  through  the  phone?  A. 
I  can’t  teil  you  whether  1  was  present  or  not;  1  am  under  the  im¬ 
pression  that  I  was.  I  have  heard  so  much  said  about  it  it  almost 
seems  I  was  there. 

t  Q*  b)id  you  hear  what  your  mother  said  if  you  were  pres- 

290  ent?  A.  Mother  has  repeated  it  so  trequently  I  am  familiar 

with  it. 

Q.  Miss  Hands,  I  want  you  to  read  your  long  answer  on  page  71 
(p.  28  of  this  statement),  beginning:  “I  gave  the  note  to  him,”  and 
ask  you  why  you  wound  up  that  answer  with  the  statement  “There 
was  nothing  personal  in  the  transaction  between  Mr.  Lampton  and 
myself?”  A.  Your  question  above  was  “Explain  what  Mr.  Lamp- 
ton  said  to  you  on  the  occasion  of  your  giving  this  $3,500  note  to 
him  as  a  member  of  the  firm?”  and  that  was  just  at  the  end  I  simply 
replied  “There  was  nothing  personal  in  the  transaction,”  because 
you  simply  brought  Mr.  Lampton’s  name  in  it. 

Q.  Did  anybody  ever  claim  that  it  was  a  personal  transaction  be¬ 
tween  you  and  Lampton,  that  you  knew  of?  A.  No. 

Q,  Whoever  suggested  to  you  that  there  was  any  controversy  or 
any  importance  in  the  controversy  over  that  question  as  to  whether 
24— 2783a 
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you  had  personal  transactions  with  Lampton?  A.  I  don’t  know  that 
any  one  did. 

Q.  If  I  understand  you  then,  you  noticed  in  the  question  at  the 
top  of  the  page  something  about  your  giving  this  note  to  him  as  a 
member  of  the  firm,  and  carried  that  thought  all  through  your  long 
answer,  and  wound  up  the  answer  with  the  statement  that  there  was 
nothing  personal  in  the  transaction  between  Lampton  and  you;  that 
is  correct,  is  it?  A.  Yes. 

Q.  And  in  this  answer  you  are  not  a  business  woman  and  know 
nothing  about  business?  A.  No,  I  do  not.  I  think  it  all  shows 
that  I  was  hopelessly  ignorant. 

Q.  You  say  on  the  same  page  that  you  would  not  have  consented 
to  have  Mr.  Lampton  cash  this  $3,500  note.  Why  not?  A.  Be¬ 
cause  1  was  in  no  need  for  it. 

Q.  What  do  you  mean  by  you  didn’t  need  the  money?  A.  Only 
needed  $2,000  to  make  the  transaction. 

Q.  IIow  did  you  suppose  he  was  going  to  get  the  $2,000  without 
negotiating  a  note?  A.  I  didn't  know  anything  except  what  he 
said,  that  the  money  could  He  borrowed  on  the  note  if  1  endorsed  the 
note. 

Q.  And  that  was  when?  A.  In  March  1905. 

Q.  And  you  went  all  through  the  years,  1905,  1903  and  1907 
without  ever  calling  in  that  note,  or  speaking  to  Mr.  Early  about  it, 
did  you?  A.  I  was  abroad  from  the  spring  of  1906  on.  But  it  was 
only  a  little  over  a  year  and  I  was  out  of  town  almost  all  that  year, 
all  that  time,  at  different  places,  and  was  only  in  the  city  a  very 
few  minutes  in  which  to  make  any  inquiries  about  it. 

Q.  You  were  writing  to  him  and  to  Lampton  while  you  were 
abroad  about  money,  were  you  not?  A.  Yes. 

Q.  Did  you  mention  this  $3,500  note  to  Mr.  Early  when  you  got 
this  letter  from  him  in  June,  1907,  informing  you  that  the  Win¬ 
chester  was  in  arrears  for  interest  and  liable  to  be  sold?  A.  I  don’t 
know;  I  probably  did. 

Q.  You  probably  did?  A.  I  probably  did.  I  don’t  recall, 
though,  exactly  what  I  did  tell  him,  word  for  word. 

Q.  You  remember  that  you  told  him  about  the  blank  notes,  do 
you?  A.  Yes. 

Q.  And  don’t  remember  whether  you  told  him  about  this 
291  $3,500  note?  A.  I  spoke  of  several  things.  As  I  recall,  I 

had  in  mind  the  note  for  $3,500  and  rent  accrued ;  just  which 
ones  I  mentioned  I  don’t  remember  exactly. 

Q.  Whom  did  you  address  that  letter  to?  A.  I  don’t  remember 
whether  it  was  to  Mr.  Early  or  to  Mr.  Lampton,  or  to  the  firm. 

Q.  That  letter  you  received  was  from  Mr.  Earlv,  wasn’t  it?  A. 
Yes. 

Q.  Does  that  enable  you  to  remember  whom  you  wrote  to  to  re¬ 
ply?  A.  No,  I  don’t  remember. 

Q.  At  pages  sixty  and  sixty-one  you  refer  to  certain  blank  notes 
which  you  say  you  signed  in  Florence.  To  whom  did  you  send 
these  notes?  A.  Mr.  Lampton. 
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Q.  Not  to  Early  and  Lampton,  did  you?  A.  I  don’t  think  I  did. 
Mr.  Lampton  had  sent  them  to  me. 

Q.  Have  you  ever  paid  any  of  those  notes?  A.  I  haven’t  had 
anything  to  pay  them  with,  unless  they  paid  something. 

Q.  Did  anybody  ever  call  on  you  to  pay  them?  A.  Not  that  I 
know  of.  Maybe  my  counsel  knows;  I  don’t  know. 

Q.  Now,  will  you  kindly  produce  the  statement  of  Early  and 
Lampton  in  regard  to  the  sale  of  1859,  or  have  your  counsel  do  it 
for  you.  I  just  want  to  ask  you  a  question  or  two  about  that.  I 
hand  you  this  statement,  Miss  Sands,  being  Defendant’s  Exhibit  No. 

1,  and  ask  you  what  there  is  about  that  that  you  didn’t  understand 
if  anything?  * 

The  Witness:  I  said  I  could  not  trust  myself  sufficiently  to  0.  K. 
this  paper  among  the  others,  because  T  hadn’t  sufficient  business  ex¬ 
perience,  and  I  mistrusted  this  paper,  as  I  did  the  others. 

Q.  Then  there  was  nothing  that  you  could  not  understand;  you 
simply  mistrusted  it,  is  that  right?  A.  I  didn’t  go  over  those  papers 
carefully. 

Q.  Miss  Sands,  if  there  is  anything  in  this  statement  which  is 
claimed  either  by  you  or  your  counsel  to  be  incorrect  or  fraud¬ 
ulent,  or  inaccurate,  we  want  to  know  it,  so  we  will  know  what  to 
meet,  and  I  think  the  court  will  want  to  know  it  when  the  paper 
comes  before  them.  I  am  quite  willing  that  you  or  your  counsel 
shall  answer  this  question,  but  I  want  to  know  what  items,  if  any, 
in  this  statement  are  supposed  to  be  inaccurate  or  improper?  A.  I 
can  only  say  what  I  said  before,  that  this  paper  was  given  me  among 
a  great  many  other  papers,  and  I  didn’t  understand  the  others  and 
didn’t  feel  that  I  had  sufficient  business  knowledge  to  0.  K.  this 
paper,  as  I  was  requested  to  do,  and  therefore  I  did  not  0.  K.  it, 
and  let  it  go  with  the  rest  which  I  didn’t  0.  K. 

Q.  Have  you  at  any  time  since  learned  anything  about  any  item 
in  that  account  that  you  think  is  improper?  A.  I  haven’t  had  occa¬ 
sion  to  go  over  that  paper  any  time  since  then.” 

Thereupon  Early’s  counsel  made  the  following  call  upon  plaintiff’s 
counsel : 

“Gentlemen,  I  ask  you  to  produce  the  memorandum  or  statement 
of  the  sale  of  1863  Mintwood  Place  furnished  by  Early  and  Lamp- 
ton.” 

Plaintiff’s  counsel  responded : 

292  “Mr.  Sullivan  :  We  offered  in  evidence  at  the  last  session 
a  slip  of  paper  constituting  the  only  statement  of  any  kind 
from  Early  and  Lampton  relating  to  the  sale  of  1863  Mintwood.” 

Early’s  counsel  also  called  upon  plaintiff’s  counsel  to  state  on 
the  record  what  items  in  any  of  the  accounts  which  have  been  put 
in  evidence  are  claimed  to  be  either  fraudulent  or  inaccurate,  Early’s 
counsel  stating  that  it  might  be  done  “without  prejudice  to  any 
reasonable  right  to  add  others,  if  they  should  hereafter  find  evidence 
in  regard  to  it,”  and  further  stating  “I  need  not  advise  counsel  what 
the  law  is  in  regard  to  accounts  stated.”  Counsel  for  plaintiff  replied 
that  he  recognized  no  accounts  stated  in  this  fiduciary  relationship, 
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or  one  that  the  court  would  consider  as  such,  in  view  of  the  facts 
and  circumstances  surrounding  these  transactions.  Counsel  for  de¬ 
fendant  Early  thereupon  stated: 

“If  counsel  persist  in  pursuing  their  present  attitude  of  trying 
this  case  without  advising  the  defendants,  or  their  counsel,  what 
items  in  the  accounts  rendered  are  claimed  by  them  to  be  either 
fraudulent  or  inaccurate,  we  shall  insist  upon  a  strict  application 
of  the  rule  that  there  can  be  no  relief,  as  to  grounds  of  relief  of 
which  due  and  specific  notice  has  not  been  given  to  the  parties 
charged.” 

“By  Mr.  Darlington: 

Q.  Miss  Sands,  I  want  to  hand  you  a  paper  dated  February  3, 
1905,  purporting  to  be  a  promissory  note  signed  by  you,  payable 
ninety  days  from  its  date,  to  the  order  of  Early  and  Lampton,  for 
$750,  and  ask  whether  the  signature  is  yours?  A.  Yes. 

Q.  Is  there  anything  complicated  about  that  paper,  or  anything 
you  didn’t  understand?  A.  No.” 

The  note  referred  to  was  thereupon  filed  in  evidence  as  Defend¬ 
ant’s  Exhibit  No.  7,  being  dated  February  3,  1905,  for  $750,  pay¬ 
able  ninety  days  after  date  to  the  order  of  Early  &  Lampton,  with 
interest  at  6%  per  annum  until  paid,  payable  at  the  banking  house 
of  Crane,  Parris  &  Co.,  signed  “Margaret  C.  Sands,”  endorsed  on  the 
back  “Early  &  Lampton”  and  “Charles  Early,”  and  stamped  on  the 
face  “Paid  May  5,  1905.” 

Thereupon  Early’s  counsel  again  made  demand  that  plaintiff’s 
counsel  furnish  the  defendants  with  a  specification  of  the  items 
in  the  statements  to  which  objection  will  be  taken,  and  to  direct  at¬ 
tention  to  any  exhibit  filed  in  the  case  which  is  claimed  to  be  com¬ 
plicated.  Plaintiff’s  counsel  not  complying  with  the  demand  Early’s 
counsel  announced  that  he  is  willing  that  the  information  shall  be 
furnished  at  any  time  before  the  close  of  the  testimony. 

“By  Mr.  Darlington: 

Q.  Miss  Sands,  did  you  not  state  to  Mr.  Early  on  more  than  one 
occasion  at  his  office  that  you  would  not  like  to  complete  any  busi¬ 
ness  transaction  without  speaking  to  your  father  about  it?  A.  I 
don't  remember. 

293  Q.  Is  that  as  near  as  you  can  answer?  A.  Yes. 

Q.  You  said  that  you  never  called  on  Early  and  Lampton 
for  any  payment  to  you  except  your  net  rent,  after  reserving 
enough  to  cover  fixed  charges,  is  that  correct?  A.  I  think  it  is;  I 
think  that’s  right. 

Q.  Is  it  not  a  fact  that  from  the  very  beginning  of  your  placing 
any  property  in  their  hands  for  the  collection  of  rents  you  were 
in  the  habit  of  calling  on  them  for  moneys  and  sending  orders  to 
be  paid,  without  waiting  for  statements  of  remittances  of  the  net 
rents?  A.  I  never  asked  for  anything  in  excess  of  what  I  thought 
they  could  afford  to  pay,  and  was  never  informed  by  them  that  they 
could  not  afford  to  pay  it. 
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Q.  I  believe  you  have  testified  that  you  first  put  property  in  their 
hands  for  rental  in  October,  1904?  A.  That’s  right. 

Q.  Do  you  identify  as  in  your  handwriting,  and  as  being  your 
signature,  to  an  order  to  Early  and  Lampton  of  November  3rd, 
1904,  to  pay  the  A.  M.  McLachen  Company  seventy  five  dollars 
each  month?  A.  I  remember* giving  them  the  order  to  pay  the  rent 
while  I  was  in  the  Mendota. 

Q.  Is  that  your  signature?  A.  Yes. 

This  paper  was  thereupon  filed  in  evidence  as  Defendant’s  Exhibit 
No.  8,  as  follows: 

“Early  &  Lampton, 

Real  Estate,  Loans,  and  Insurance, 

615-617  14th  Street  N.  W., 

Washington,  D.  C. 

A 

Washington,  D.  C.,  November  3d,  1904. 
Messrs.  Early  A  Lampton,  615  14th  Street  N.  W.,  Washington,  D.  C. 

Gentlemen  :  Please  pay  to  the  A.  M.  McLachen  Company  sev¬ 
enty-five  dollars  each  month,  until  further  advised  by  me,  and 
charge  the  same  to  my  account  and  oblige, 

Yours  very  truly, 

MARGARET  C.  SANDS.” 

“Q.  Do  you  recognize  also  as  in  your  handwriting  and  your  signa¬ 
ture  to  an  order  of  November  5,  1904,  to  pay  to  D.  W.  Limerick 
seven  dollars  and  twenty  cents?  A.  That  is  my  signature.  I  don’t 
remember  what  it  was  for.” 

This  paper  was  thereupon  filed  in  evidence  as  Defendant’s  Exhibit 
No.  9,  as  follows: 

“Early  &  Lampton, 

Real  Estate,  Loans,  and  Insurance, 

615-617  14th  Street  N.  W., 

Washington,  D.  C. 

Washington,  D.  C.,  November  5th,  1904. 
Messrs.  Early  &  Lampton,  615  14th  St.  N.  W.,  Washington,  D.  C. 

Gentlemen  :  Please  pay  to  Mr.  D.  W.  Limerick  or  order  the  sum 
of  seven  20/100  dollars  and  charge  same  to  my  account  and  oblige, 
Yours  very  truly, 

MARGARET  C.  SANDS.” 

294  “Q.  Do  you  recognize  as  in  your  handwriting  this  un¬ 

dated  order  for  ten  dollars  to  be  sent  by  “Isabel?”  A.  My 
mother  wrote  that;  that  is  my  mother’s  signature.  Mr.  Lampton 
and  Mr.  Early  both  are  perfectly  familiar  with  her  writing,  and 
“Isabel”  was  a  little  cousin  of  mine  who  was  with  us  at  the  time  at 
the  Mendota. 
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Q.  What  is  the  explanation  of  vour  mother  signing  your  name? 
A.  I  don’t  know.” 

Paper  referred  to  was  thereupon  filed  in  evidence  as  Defendant’s 
Exhibit  No.  10,  as  follows: 

“Send  10.00  by  Isabel. 

MARGARET  C.  SANDS.” 

“Q.  And  your  order  on  Mr.  Lampton  for  $8.25  dated  November 
12th,  without  year.  State  whether  that  is  in  your  handwriting, 
either  body  or  signature?  A.  That  is  my  writing.  I  don’t  re¬ 
member  what  it  was  for.” 

The  paper  referred  to  was  thereupon  filed  in  evidence  as  De¬ 
fendant’s  Exhibit  No.  11,  as  follows: 

“My  Dear  Mr.  Lampton: 

Please  give  the  bearer  $6.25. 

Sincerely, 

MARGARET  C.  SANDS. 

Nov.  12th. 

Received  the  above  amount. 

S.  BROWN.” 


“Q..  What  can  you  tell  us  as  to  the  signature  and  the  writing  of 
the  order  I  now  hand  you  on  Mr.  Lampton  for  $18.50,  to  pay  to 
“Clara  Watson,”  dated  July  14th,  1905?  A.  I  don’t  remember 
what  it  was  for,  but  it  is  my  writing  while  I  was  away  in  the  sum¬ 
mer. 

Q.  How  about  the  one  I  now  hand  you  of  November  12th,  1904: 
“Please  give  mother  $5.00.” 

A.  Yes,  I  understood  that  I  had  to  give  an  order  for  any  sum 
of  money  that  was  not  received  directly  by  me,  to  authorize  them 
to  pay  it. 

Q.  And  you  kept  up  this  habit  of  giving  orders  for  little  sums 
from  time  to  time  throughout  the  agency,  did  you?  A.  Yes,  sir, 
occasionally?” 

The  two  papers  referred  to  were  thereupon  filed  in  evidence  as 
Defendant’s  Exhibits  12  and  18,  respectively,  as  follows: 


“Carl town,  Md. 


My  Dear  Mr.  Lampton : 

Please  give  bearer,  Clara  Watson,  $18.50. 

Very  sincerely, 

MARGARET  C.  SANDS. 


July  14,  ’05.” 


“Mv  Dear  Mr.  Lampton: 

Please  give  mother  five  dollars. 
Sincerely, 


MARGARET  C.  SANDS. 


Nov.  12-’04.” 


Margaret  c.  sands. 
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295  “By  Mr.  Poe: 

Q.  Miss  Sands,  I  understood  you  to  say  that  when  you  acquired 
the  Mintwood  place  from  your  father,  I  believe,  wasn't  it?  A. 
Yes. 

Q.  That  you  undertook  to  rent  it  yourself  and  rented  it  to  the 
Bristol  School.  That  was  before  Early  and  Lampton  were  employed 
by  your  father,  was  it  not?  A.  I  don’t  know  that  it  was  before 
Early  and  Lampton  collected  the  rents  for  it. 

Q.  Pidn  t  you  first  collect  the  rents  for  yourself  after  vou  rented 
it?  A.  I  don’t  remember  that. 

Q.  \V  ell,  what  was  the  date  that  you  acquired  this  property  from 
your  father?  A.  I  don’t  remember  that.  I  was  a  minor  at  the 
time. 

Q.  Well,  it  was  sometime  prior  to  October,  1904?  A.  Yes,  I 
suppose  so;  I  don’t  know  the  date. 

Q.  And  the  first  transaction  which  you  had  in  which  they  were 
your  agents  was  the  transfer  or  exchange  of  the  Mintwood  Place 
for  the  Margaret  apartment  house,  and  the  other  pieces  of  property? 
A.  Yes. 

Q.  And  shortly  after  that,  in  February,  you  executed  to  them 
this  first  power  of  attorney  dated  February,  1905?  A.  Yes. 

Q.  Now,  you  say  in  the  seventh  paragraph  of  the  amended  bill 
of  complaint  that  while  you  admit  the  execution  of  that  power  of 
attorney  for  the  purposes  for  which  it  recites,  but  that  the  reference 
in  said  paper  to  an  alleged  indebtedness  of  your  complainant  to  said 
Early  and  Lampton  in  the  sum  of  $750  is  not  understood  by  her, 
and  she  denies  that  she  was  so  indebted.  Now,  1  will  ask  you 
whether,  having  seen  the  note  dated  February  3,  1905,  at  ninety 
days  after  date  to  the  order  of  Early  and  Lampton  for  $750,  which 
you  have  identified  in  your  cross-examination  by  Mr.  Darlington, 
your  memory  is  refreshed  as  to  whether  or  not  you  did  not  in  point 
of  fact  owe  $750  to  Early  and  Lampton  at  that  time?  A.  If  I  did  I 
don’t  know  what  it  was  for;  I  have  no  recollection  of  that. 

Q.  Have  you  any  recollection  of  signing  that  note?  A.  Yes,  I 
remember  I  signed  it. 

Q.  You  knew  what  it  was  when  you  did  sign  it — you  knew  it 
was  a  promissory  note,  I  suppose?  A.  Yes,  but  I  don’t  remember 
that  I  knew  what  it  was  for.  I  suppose  I  did  at  the  time. 

Q.  Now,  the  other  property  that  you  had  at  that  time  as  I  under¬ 
stand  it,  was  the  St.  George  apartment  house  which  you  got  from 
your  mother?  A.  Yes. 

Q.  And  the  property  1859  Mintwood  Place  which  you  had  gotten 
from  Mrs.  Alexander?  A.  Yes. 

Q.  Do  you  remember  what  was  the  financial  condition  of  your 
father  and  mother  at  that  time?  A.  I  didn’t  know  anything 
about  it. 

Q.  Did  you  know  anything  about  their  property  having  been 
seized  at  about  that  time  under  an  execution?  A.  When? 

Q.  Their  furniture  and  property  having  been  seized  about  that 
time?  A.  Yes,  1  do  know  about  that. 

Q.  Now,  do  you  know  that  it  was  released  from  execution?  A. 
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Yes,  I  understood  that.  I  was  perfectly  willing  that  it  should  be 
paid  for,  and  Mr.  Lampton  was  to  pay  for  that,  and  it  was  to  have 
been  paid  back  out  of  the  income  from  my  property. 

296  Q.  Well,  when  was  it  that  you  authorized  Mr.  Lampton  to 
pay  and  secure  the  release  of  your  parents’  property?  A.  I 
don't  remember  when  it  was;  at  the  time,  I  suppose. 

Q.  Was  it  prior  to  the  execution  of  these  powers  of  attorney  or 
afterwards?  A.  I  could  not  tell  you  that. 

Q.  You  know  one  of  these  powers  of  attorney  was  dated  in  Feb¬ 
ruary,  1905,  and  one  in  March,  1905?  A.  Yes. 

Q.  Was  it  before  the  execution  of  either  of  them,  or  after  the 
execution  of  both  ?  A.  I  think  it  was  before ;  I  am  not  positive. 

Q.  Before  they  were  your  attorneys  at  all?  A.  Oh,  no. 

Q.  Well,  before  what  then?  A.  Before  February,  1905.  I  think 
it  was  before  that  date,  but  I  don’t - 

Q.  That  was  the  date  of  the  first  power  of  attorney?  A.  Well,  I 
don’t  know.  1  say  1  don't  know  the  date  when  it  was. 

Q.  Well,  how  was  it  with  reference  to  the  time  that  the  $3,500 
note  of  Kehoe  was  negotiated  for  $3,200,  was  it  near  or  about  that 
time?  A.  It  was  prior  to  that  time. 

Q.  IIow  much  prior  to  that?  A.  I  don’t  remember.  It  was  the 
year — I  believe  it  was  the  year  1904  sometime,  but  I  am  not  positive 
of  the  date. 

Q.  I  think  you  became  of  age  in  September,  1904,  didn’t  you? 
A.  My  birthday  is  in  September.  Yes,  I  was  of  age  in  1904. 

Q.  Now,  was  it  prior  to  your  becoming  of  age  or  afterwards?  A. 
If  it  was  in  the  summer  of  course  it  was  prior,  but  I  don’t  know  that 
it  was  in  the  summer.  I  am  under  the  impression  it  was  in  the 
summer  or  fall  of  1904,  but  just  the  exact  date  I  can't  recall. 

Q.  Was  your  arrangement  about  that  made  with  Mr.  Lampton 
or  with  Mr.  Early?  A.  1  can’t  give  you  any  information  about  that 
at  all. 

Q.  You  don’t  know  anything  about  that?  A.  No. 

Q.  Well,  you  know  that  the  object  of  these  powers  of  attorney 
was  that  they  should  take  charge  of  and  control  the  property  enu¬ 
merated  in  them?  A.  Yes. 

Q.  And  to  account  to  you  for  the  net  balance  after  making  pay¬ 
ments  on  your  account?  A.  Yes.  I  relied  upon  them  as  a  trust 
company.  I  was  led  to  believe  that  it  was  just  the  same,  and  a  much 
cheaper \vay  than  through  the  trust  company. 

Q.  Well,  who  led  you  to  believe  that?  A.  I  once  spoke  to  Mr. 
Lampton  on  the  subject  and  he  assured  me  that  the  putting  of  our 
affairs  in  the  hands  of  a  trust  company  would  be  much  more  ex^ 
pensive. 

Q.  When  was  that?  A.  I  don’t  remember. 

Q.  Was  that  before  the  execution  of  these  papers  or  afterwards? 
A.  I  can’t  tell  you  whether  it  was  before  or  after. 

Q.  I  understood  you  to  say  that  the  papers  were  executed  on  your 
own  initiative.  I  think  you  have  attempted  to  explain  that,  but  it 
would  not  do  any  harm  to  have  you  explain  it  over  again.  A.  What 
do  you  want  me  to  explain  about  it? 
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297  Q.  What  do  you  mean  exactly  by  these  powers  of  attorney 
having  been  executed  on  your  own  initiative?  You  said 
your  own  suggestion,  I  think  it  was — your  definition  of  your  own 
initiative.  Now,  have  you  any  other  explanation  to  make  than  that? 
A.  Well,  at  the  time  Mr.  Darlington  was  questioning  me  about  my 
father’s  influence,  and  when  I  made  that  statement  about  my  own 
initiative  I  meant  that  it  was  between  Early  and  Lampton  and  my¬ 
self,  and  there  was  no  outside  influence  which  led  me  to  do  that. 

Q.  Are  you  sure  that  that  was  in  response  to  a  question  on  cross- 
examination,  or  was  it  in  response  to  a  question  from  your  own  coun¬ 
sel,  Mr.  Sullivan,  on  the  examination  in  chief  that  you  made  that 
statement?  A.  The  statement  I  have  just  made  now? 

Q.  The  statement  that  these  powers  of  attorneys  were  executed 
on  your  own  initiative?  A.  I  meant  just  what  I  said. 

Q.  I  say  was  it  in  response  to  Mr.  Darlington  or  in  response  to 
your  own  attorney  that  you  made  that  reply?  A.  I  think  it  was  in 
response  to  Mr.  Darlington. 

Q.  Well,  the  record  will  determine  that  question.  Now,  you  say 
that  while  you  were  abroad  you  received  these  notes  which  have  been 
offered  in  evidence,  and  you  also  received  some  other  notes  which 
were  in  blank  and  drawn  to  the  order,  I  think,  of  Janies  J.  Lampton, 
agent  for  Anne  L.  Lampton?  A.  Yes. 

Q.  Have  you  ever  seen  any  of  those  notes  since?  A.  Never. 

Q.  Have  you  ever  been  called  on  to  pay  any  of  them?  A.  Not 
that  I  know  of,  no. 

Q.  This  was  in  1903  or  ’7  that  you  received  those  notes?  A.  It 
was  in  1907. 

Q.  You  received  them  from  Mr.  Lampton?  A.  Yes. 

Q,  And  not  from  Mr.  Early?  A.  I  received  them  from  Mr. 
Lampton. 

Q.  And  they  were  drawn  to  the  order  of  James  J.  Lampton, 
agent  for  Anne  L.  Lampton?  A.  Yes. 

Q.  Now,  what  did  the  firm  of  Early  and  Lampton  have  to  do 
with  the  transaction  between  you  and  James  J.  Lampton,  as  agent 
for  Anne  L.  Lampton?  A.  I  don’t  know. 

Q.  Do  you  know  that  they  did  have  any  connection  between  them¬ 
selves — whether  James  J.  Lampton,  as  agent  for  Anne  L.  Lampton, 
had  anything  to  do  with  the  firm  of  Early  and  Lampton?  A.  I 
don’t  know  anything  about  it,  but  I  supposed  by  Mr.  Lampton’s 
name  being  on  it  that  he  had  a  great  deal  to  do  with  the  firm ;  that 
he  was  just  half  of  the  firm. 

Q.  Well,  what  did  you  suppose  about  the  name  of  Anne  L.  Lamp- 
ton  being  on  it  also?  A.  I  didn’t  know  anything  about  that;  I 
didn’t  understand  it. 

Q.  Now,  the  arrangement  that  you  made  for  the  redemption  of 
your  father’s  and  mother’s  personal  property,  was  that  made  with 
Mr.  Lampton  or  Mr.  Early?  A.  Made  with  Mr.  Lampton,  I  think. 

Q.  Can  you  state  exactly  what  your  best  recollection  of  that  ar¬ 
rangement  is  now?  A.  My  best  recollection  is  that  we  had  to  pay 
about  $400,  and  that  that  money  was  to  be  paid  back  to  him  as  we 
could — as  I  could. 

25— 2783a 


194  NATIONAL  SAVINGS  A  TRUST  TO..  ETC..  ET  At.  VS. 

^Q.  Miss  Sands,  do  you  know  where  property  sub-lot  49  in  square 
176,  is  located?  A.  No,  1  don’t  know  any  property  by  the  num¬ 
bers  and  square. 

298  Q.  Do  you  know  where  sub-lot  65  in  square  208  is  located? 
A.  No,  I  don’t  know  where  it  is  by  that  description. 

Q.  Well,  now  with  reference  to  that  property,  in  the  22nd  para¬ 
graph  of  your  bill  of  complaint  you  have  made  the  following  alle¬ 
gation,  this  is  also  in  connection  with  the  real  estate  belonging  to 
Mr.  Early:  “Complainant  further  avers  that  a  large  part  of  the 
moneys  and  property  belonging  to  complainant  which  were  mis¬ 
appropriated  by  said  Early  and  Lampton,  her  fiduciarv  representa¬ 
tives,  went  into  the  following  real  estate  in  the  City  of  Washington, 
District  of  Columbia,  standing  in  the  name  of  defendant  Charles 
Early ;  and  also  into  the  following  real  estate  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  standing  in  the  name  of  defendant 
Anne  L.  Lampton,  wife  of  defendant  Lampton,  one  of  the  fiduciary 
representatives  of  complainant.”  Now,  what  did  you  know  in  point 
of  fact  about  where  that  property  is  located  and  when  it  was  ac¬ 
quired  by  Mrs.  Lampton?  A.  I  don’t  know. 

Q.  And  how  did  you  come  to  make  that  affidavit  “and  that  com¬ 
plainant  has  an  equitable  lien  against  all  of  said  real  estate  recited 
in  this  paragraph  for  the  moneys  misappropriated  by  said  Early  and 
Lampton,  and  which  went  into  these  respective  pieces  of  real  estate, 
which  liens  she  prays  may  be  enforced  in  this  suit.”  Did  you  know 
when  Mrs.  Lampton  acquired  that  property?  A.  No. 

Q.  Do  you  know  whether  she  acquired  it  from  Mr.  Lampton  or 
not?  A.  No,  I  do  not. 

Q.  Do  you  know  anything  about  it  at  all?  A.  No,  I  don’t  know 
anything  about  that? 

A.  About  either  of  those  pieces?  A.  No. 

Q.  Now,  how  did  you  happen  to  make  that  affidavit?  A.  It  must 
have  been  at  the  advice  of  my  counsel,  from  the  result  of  their 
investigations.” 

(Defendants’  counsel  thereupon  gave  notice  that  they  would  move 
the  Court,  at  the  hearing,  to  dismiss  the  bill,  on  the  ground  that 
the  plaintiff  does  not  come  into  a  court  of  equity  with  clean  hands, 
because  as  they  would  contend  allegations  of  the  bill  respecting 
moneys  of  the  plaintiff  having  gone  into  real  estate  of  defendant 
Early  and  also  Mrs.  Lampton  are  admitted  to  be  without  founda¬ 
tion.) 

“Q.  You  have  also  made  affidavit,  Miss  Sands,  in  one  of  the  para¬ 
graphs  in  your  bill  that  the  said  firm  of  Early  and  Lampton  did  not 
keep  books.  Where  did  you  get  that  information?  A.  Didn’t  keep 
any  that  I  understood. 

Q.  You  are  not  a  bookkeeper,  are  you,  Miss  Sands?  A.  No,  I 
am  not. 

Q.  You  have  had  no  experience  with  bookkeeping?  A.  No. 

Q.  Do  you  profess  to  understand  books  or  bookkeeping?  A.  I 
understand  a  simple  account;  I  don’t  profess  to  understand  all  about 
bookkeeping. 

Q.  You  mean  you  do  not  understand  double  entry  bookkeeping, 
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or  that  you  do  not  understand  bookkeeping  at  all?  A.  I  never  have 
studied  bookkeeping. 

299  Q.  But  you  do  understand  simple  accounts?  A.  I  should 
understand  a  simple  account  if  I  had  one. 

Q.  Now,  Miss  Sands,  your  attention  has  been  called  to  several  ac¬ 
counts  here  purporting  to  be  statements  of  transactions  involving 
the  purchase  and  sale  and  exchange  of  these  various  properties.  I 
wish  you  would  point  out  any  one  of  those  which  you  would  con- 
pi  der  to  be  a  complicated  account,  and  which  you  would  point  out 
as  being  a  simple  account  which  you  could  understand?  A.  The  ac¬ 
count  might  not  appear  on  the  surface  to  be  at  all  complicated,  but 
I  would  have  no  way  and  had  no  way  of  proving,  and  never  at¬ 
tempted  to  prove,  that  the  details  of  the  account  were  accurate. 

Q.  Well,  point  out  any  one  of  these  accounts  which  have  been 
offered  here  in  evidence  which  you  say  is  not  a  simple  account.  Q. 
The  entire  account  might  appear  simple,  Mr.  Poe,  but  what  I  wish  to 
say  is  the  details  of  the  accounts,  if  I  didn’t  understand  them,  and 
the  sums  of  them,  and  how  they  were  procured — that  these  amounts 
of  money  were  received — if  I  didn’t  understand  that  the  whole 
account  means  nothing  to  me. 

Q.  You  understand  division  and  addition  and  subtraction?  A. 
Yes. 

Q.  I  don’t  think  there  is  any  division  involved  in  these.  Now,  I 
would  like  you  to  point  out  anything  that  is  not  simple  about  that 
account — that  is  not  simple  in  your  opinion?  (Referring  to  De¬ 
fendant’s  Exhibit  No.  1.)  A.  I  could  not  say  that  any  part  of 
it  was  correct,  because  I  never  investigated  it. 

Q.  I  simply  ask  you  to  say  whether  you  consider  that  a  simple  or 
complicated  account?  A.  It  seems  very  simple. 

Q.  Now,  can’t  you  understand  it?  A.  I  can  understand  it  as  it  is 
here,  but  whether  the  figures  are  accurate  or  correct,  I  don’t  know 
about  that.  I  have  no  way  of  finding  out  that  at  all,  whether  the 
figures  are  correct. 

Q.  But  it  is  a  simple  account,  is  it?  A.  It  appears  to  me  to  be  a 
very  simple  account. 

Q.  A  very  simple  account,  yes ;  that  is  all.  Now,  you  saw  the  ac¬ 
count  which  was  furnished  you  with  reference  to  Mintwood  ex>- 
change,  didn’t  you?  A.  Yes,  I  saw  that. 

Q.  That  was  an  account  just  like  the  one  that  you  have  just  looked 
at?  A.  Yes. 

Q.  That  was  apparently  a  simple  account,  too,  wasn’t  it?  A. 
Yes. 

Q.  What  was  there  to  prevent  you  from  understanding  that?  A. 
I  will  give  the  same  reasons  for  that  as  to  this. 

Q.  Now,  can  you  point  out  anything  in  it  at  all  that  is  at  all 
complicated?  A.  In  either  one  of  them. 

Q.  Yes?  A.  No,  I  don’t  say  that  the  account  as  it  appears  is  com¬ 
plicated.  I  simply  say  the  figures;  I  have  never  tried  to  prove 
whether  the  figures  in  them  are  correct. 

Q.  But  you  don’t  think  you  would  have  any  difficulty  in  ascer¬ 
taining  whether  that  was  a  true  statement  to  you  of  receipts  and  dis- 
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bursements?  I  mean  was  a  statement  of  receipts  and  disbursements 
provided  the  figures  themselves  were  true?  A.  If  the  figures  them¬ 
selves  were  true  I  presume  the  whole  account  would  be  correct. 

Q.  And  you  wouldn’t  have  any  difficulty  in  understanding 
300  it,  would  you?  A.  No. 

Q.  Now,  is  that  true  to  the  same  extent  of  all  the  state¬ 
ments  you  have  received  from  Early  and  Lampton?  If  the  figures 
are  true  you  could  understand  the  accounts?  A.  I  see  no  reason 
why  I  should  not  understand  them. 

Q.  Miss  Sands,  when  you  got  the  check  for  $2,498  and  some  cents, 
which  was  shown  to  you  to  day,  you  opened  an  account  in  the  Riggs 
Bank,  did  you?  A.  Yes,  I  opened  an  account  in  the  Riggs  Bank 
and  deposited  $2,000,  to  the  best  of  my  recollection. 

Q.  You  deposited  $2,000  in  the  Riggs  Bank.  Now,  you  have 
seen  that  check  that  was  offered  to  you  to  day,  being  Defendants’ 
Exhibit  No.  2.  I  want  you  to  observe  that  the  only  endorsement 
on  that  check  is  your  own  signature.  A.  Yes. 

Q.  Does  that  enable  you  to  recall  whether  you  went  and  drew  that 
money  at  the  American  National  Bank  and  then  deposited  the 
$2,000  of  it  when  you  opened  your  account,  or  whether  you  de¬ 
posited  the  check  itself?  A.  I  don’t  recall  that.  I  thought  I  had 
deposited  the  check,  but  I  don’t  recall  it  in  detail. 

Q.  The  check  would  have  to  go  through  the  clearing  house  and 
would  have  had  the  endorsement  of  the  Riggs  National  Bank  if  you 
had  deposited  the  check  itself.  A.  Yes;  I  thought  that  I  had  re¬ 
ceived  and  deposited  the  check  for  $2,000. 

Q.  Niw,  if  we  admit  for  the  moment  that  you  are  mistaken 
about  that,  does  that  enable  you  to  tell  us  what  you  did  with  the 
difference  between  the  $2,000  and  the  balance  of  the  check?  A.  I 
haven't  the  slightest  recollection. 

Q.  Do  you  know  the  date  that  you  opened  your  account  in  the 
Riggs  National  Bank?  A.  It  is  in  my  account  book.  I  think  it 
was  in  October.  I  don’t  recall. 

Q.  Do  you  remember  whether  it  was  the  same  day  or  a  few  days 
after  you  received  this  check?  A.  No,  I  could  not  say  that. 

Q.  You  received  the  check  on  the  22nd  of  October?  A.  Yes. 

Q.  Now,  your  account  in  the  Riggs  National  Bank  was  opened 
on  the  25th  of  October,  three  days  after  that.  Do  you  remember 
where  you  were  in  the  meantime?  A.  Yes,  in  the  city  of  Wash¬ 
ington,  but  I  may  not  have  received  the  check  the  day  it  was  dated. 

I  don't  know  about  that. 

Q.  Now,  when  you  were  called  upon  to  curtail  the  trust  on  the 
St.  George  apartment  house  what  notes  did  you  have  belonging  to 
Mr.  Kehoe — they  aggregated  $8,500,  but  what  was  the  amount  of 
each  one  of  them,  if  you  recall?  A.  I  could  not  say  that;  I  don’t 
know. 

Q.  You  did  curtail,  in  point  of  fact,  the  trust  there  from  $15,000 
to  $12,500,  did  you  not?  A.  I  know’  I  reduced  it  $2,500. 

Q.  Now,  is  there  any  question  in  your  mind  but  that  at  least 
$2,000  of  the  proceeds  of  those  notes  also  went  to  the  extinguish- 
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ment  of  your  indebtedness  on  the  Margaret  Apartment  house?  A. 
Will  you  repeat  that,  please? 

Q.  (The  pending  question  was  read  aloud  by  the  Examiner.) 
A.  I  believe  it  did. 

Q.  Now,  do  you  know  what  rate  of  interest  the  trust  on  the 
Margaret  apartment  house  bore?  A.  No. 

Q.  Do  you  know  whether  it  bore  five  or  six  per  cent?  A.  I 
don’t  know. 

Q.  Do  you  know  what  rate  of  interest  the  St.  George  apart- 
301  ment  house  was?  A.  No. 

Q.  Do  you  know  what  the  rate  of  interest  was  the  notes 
bore — the  Kehoe  notes?  A.  I  believe  five  or  six  per  cent. 

Q.  Now,  don’t  you  remember  that  this  was  the  transaction  Miss 
Sands:  That  you  were  called  upon  to  curtail  the  trust  on  the  St. 
George  apartment  house,  and  the  only  means  that  you  had  of  doing 
that  was  the  notes  which  you  had  as  the  proceeds  of  the  exchange 
of  the  home  property — the  Kehoe  notes  we  will  call  them — and  that 
Mr.  Kehoe  was  willing  to  pay  off  $5,000  and  allow  $3,500  to  remain, 
and  that  thus  it  was  that  Early  and  Lampton  got  the  $5,000  plus 
the  fifty-nine,  which  was  the  accrued  interest  on  that  at  that  time, 
and  disbursed  it  for  you,  as  shown  by  this  statement?  A.  I  re¬ 
member  that  it  was  done,  but  I  don’t  remember  just  how  it  was 
done. 

Q.  Well,  you  know  there  was  a  balance  then  coming  to  you  of 
$3,500  which  was  represented  by  a  new  note,  wasn’t  it?  A.  Yes,  I 
remember  the  note. 

Q.  And  that  when  this  statement  was  made  of  the  disbursement  of 
the  $5,000,  and  the  fifty-nine,  a  new  note  was  given  to  you  and  you 
gave  a  receipt  for  it?  A.  I  don’t  remember  anything  about  that. 
I  remember  getting  a  new  note. 

Q,.  And  you  saw  your  receipt  on  this  statement?  A.  I  suppose  I 
did  at  the  time.  I  don’t  recall  that  now. 

Q.  You  did  get  that  note  for  $3,500?  A.  Yes. 

Q.  You  did  in  point  of  fact  get  the  benefit  of  the  reduction  of 
these  two  trusts,  didn’t  you?  A.  I  believe  so. 

Q.  Now,  tell  us  if  you  can,  what  element  of  fraud  there  is  in  that 
transaction  between  you  and  your  agents?  A.  By  paying  off  the 
deed  of  trust? 

Q,.  Yes?  A.  I  didn’t  know  anything  about  it  until  I  heard  it 
through  my  counsel. 

Q.  Now,  will  you  tell  us  how  you  have  been  injured  or  defrauded 
in  any  way  by  the  payment  of  the  incumbrance  on  the  Margaret 
apartment  house  with  the  proceeds  of  a  note  which  bore  interest  at 
the  same  rate  which  was  borne  by  the  $2,000  trust — how  you  were 
defrauded  or  injured  in  any  way  by  that?  A.  I  have  learned  from 
my  counsel  that  the  deed  of  trust,  had  some  time  longer  to  run, 
and  was  paid  off  much  in  advance  of  the  time  it  was  due. 

Q.  Is  that  the  only  complaint  you  have  in  reference  to  that? 
A.  I  don’t  recall  now. 

Q.  Well,  can  you  think  of  any  other  injury  that  has  been  done 
to  you  except  by  the  anticipation  of  this  trust  by  the  application 


198 


NATIONAL  SAVINGS  &  TRUST  COv  ETC.,  ET  AL.  VS. 

of  >our  own  funds  to  its  payment?  A.  I  don’t  know  anything 
more  about  it. 

Q.  You  have  seen  that  statement  with  reference  to  the  disburse¬ 
ment  of  your  $5,059,  haven’t  you?  A.  Yes,  I  have  seen  that, 

Q-  You  did  get  credit  on  the  St.  George  apartment  house  for 
$2,500,  and  you  did  get  credit  on  the  Margaret  apartment  house  for 
$2,000,  didn  t  you  ?  A.  I  suppose  I  did.  I  didn’t  know  anything 
about  the  Margaret. 

Q.  Now,  will  you  be  kind  enough  to  look  at  Plaintiff’s  Exhibit 
No.  1  and  point  out  to  me  any  item  in  it  which  you  object  to  as 
having  been  made  to  your  injury,  or  in  fraud  of  your  rights?  A. 
I  don’t  know  anything  about  this  paper.  I  just  signed  it  because  I 
was  told  to  sign  it,  and  I  presumed  it  was  all  right, 

302  Q.  Well,  can  you  point  out  anything  on  it?  A.  I  am  not 
in  a  position  to  do  that. 

Q.  It  shows  the  disbursement  of  the  entire  $5,059,  doesn’t  it?  A. 
Yes. 

Q.  In  reduction  of  the  two  trusts,  and  it  show’s  also,  I  believe,  that 
the  $5,059  was  the  proceeds  of  the  Kehoe  notes,  does  it  not?  A.  I 
presume  it  does. 

Q.  Now,  I  understood  you  to  say  that  shortly  after  that  transac¬ 
tion  you  took  the  new  Kehoe  note  and  deposited  it  in  the  Higgs 
Bank,  or  had  it  in  your  possession  somewhere.  I  don’t  exactly  re¬ 
member.  When  did  you  see  it  again?  A.  I  deposited  it  in  Higgs 
Bank  and  I  withdrew’  it  so  that  this  $2,000  might  be  borrowed  on  it, 
and  that  was  in  March,  1905. 

Q.  March,  1905?  A.  Yes. 

Q.  Did  you  have  any  dealings  with  Mr.  Charles  Early  with  refer¬ 
ence  to  this  $3,500  note?  A.  I  didn’t  see  him  personally  about  it, 
but  I  supposed  he  was  going  to  transact  the  business. 

^  Q.  You  had  no  conversation  with  him  in  reference  to  it?  A. 
No,  I  rarely  did  in  any  matter. 

Q.  But  I  am  speaking  now  as  to  whether  in  point  of  fact  you  did 
have  any  dealing  w’ith  Mr.  Charles  Early  with  reference  to  this 
$3,500  note?  A.  No,  I  didn’t  speak  to  him  personally  about  it. 

Q.  Your  dealings  were  then  exclusively  with  Mr.  James  J.  Lamp- 
ton  with  reference  to  this?  A.  As  a  member  of  the  firm  I  ahvays 
spoke  to  Mr.  Lampton. 

Mr.  Poe:  I  move  to  strike  out  that  “as  a  member  of  the  firm,” 
as  being  a  conclusion  of  law. 

Q.  I  merely  want  to  ask  you  with  whom  individually  you  had 
your  transactions  w  ith  reference  to  the  $3,500  Kehoe  note  in  March, 
1905?  A.  With  Mr.  Lampton. 

Q.  Now’,  where  did  you  and  Mr.  Lampton  go  in  order  to  get  this 
note?  A.  He  didn’t  go  with  me  at  all.  I  went  with  a  friend  to 
Riggs  Bank  and  got  it. 

Q.  You  went  to  Riggis  Bank  and  got  it,  and  what  did  you  do 
with  it?  A.  Brought  it  back  to  the  office. 

Q.  To  the  office  of  Early  and  Lampton?  A.  To  the  office  of 
Early  and  Lampton. 
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Q.  Did  you  see  Mr.  Early  when  you  got  back  there’  A  Did  T 
see  hm  to  speak  to,  or  see  him  at  all?  d  1 

n<Q.  See  him  to  speak  to  with  reference  to  the  transaction?  A. 

indeed^  ^  him  What  y°U  Were  going  t0  do  about  it?  A-  No 

with  Mr'^lJmea  yraPsac*'®ns  w'th  reference  to  it  were  exclusively 
r\Mr-  '  a  es  Lampton  personally?  A.  Personally;  I  always 
Per?onalIy  about  everything. 

Q.  Now  what  was  the  transaction— did  vou  give  the  note  to  him’ 
A.  I  gave  the  note  to  Mr.  Lampton  and  he  told  me  it  would  to 

thTfm-estment.d0rSe  U  *°  that  h®  might  borrow  the  *2>000  to  make 
Q.  Now,  when  did  you  next  see  the  note?  Did  you  stay  there 
A  T  nil0  °U!’  °r  •d’d  y°U  leave  h  with  him  for  a  day  or  two? 

Q'  "cent  forTt  d‘d  y°U  g6t  ^  m°ney  f°r  it?  A'  1  never  8°*  a 
303  Q.  When  did  he  get  anything  for  it  in  your  presence?  A. 

tvV  never  £ot  a  cent  for  in  my  presence 
Mr  WilK  -vouTev^.r  .Sign  any  check  or  endorse  any  check  drawn  by 
Mr.  \\  llliam  J.  Rehoe  in  payment  of  this  note  for  $3,500’  A  I 
never  did,  to  my  knowledge. 

n?'v  did  6XpeCt  Mr-  Lampton  to  get  the  proceeds  of  the 
n  r*  do  you  mean,  the  whole  amount? 

A  An  ,  How,?d  y?u  exPect  him  to  negotiate*  the  note?  A.  I 
dldP  t  ^mw  anything  about  it.  He  told  me  he  could  borrow  $2,000 

on  it  if  T  endorsed  the  note,  but  beyond  that  I  know  nothing  about 
the  transaction. 

•  n'  Miss  Sal?ds>. 1  aV1  8°inS  to  ask  you  this  question  categor¬ 
ically:  Did  you  authorize  the  retirement  of  that  note  bv  William  J 

Rehoe  in  consideration  of  $3,200?  A.  I  never  did,  and  there  was 
no  necessity  for  such  a  thing. 

Q,  Did  you  ever  endorse  Mr.  William  J.  Kehoe’s  check  drawn  to 
your  order  for  $3,200  in  extinguishment  of  that  note?  A.  I  never 
did  knowing  that  it  was  for  any  such  purpose. 

Q*  ^  bat  do  }  ou  mean  by  knowing  that-  it  was  for  any  such 
purpose  r  A.  Because  I  never  knew  that  his  check  had  been  en¬ 
dorsed  by  myself  until  I  was  informed  by  my  counsel. 

Q.  Did  you  ever  endorse  any  check  drawn*  by  William  J.  Kehoe? 

A.  I  have  no  recollection  of  it  in  my  life,  unless  it  was  something 
in  exchange  for  the  Mintwood  property. 

Q:  I  ask  you  whether  you  endorsed  Mr.  Kehoe’s  check  in  March 
1905,  for  $3,200?  A.  I  never  did,  not  knowing  that  it  was  a  chec^ 

Q.  What  do  you  mean  by  that?  A.  Because  1  have  learned 
subsequently  that  this  check  was  endorsed  bv  myself,  but  I  never 
saw  the  face  of  the  check.  ^ 

Q.  From  whom  did  you  learn  that?  A.  From  my  counsel. 

Q.  When  did  you  learn  it?  A.  I  could  not  tell  you  just  when  I 
learned  it.  Since  I  consulted  them. 

Q.  Was  it  since  this  supplemental  bill  was  filed?  A.  I  don’t 
know,  unless  I  appeal  to  my  counsel, 
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Q.  Well,  was  it  just  before  we  began  to  take  testimony  here  that 
you  learned  it?  A.  No,  it  was  before  that.  I  never  saw  a  cheek  of 
Mr.  Kehoe’s,  or  any  one  else's,  for  $3,200;  never  saw  the  face  of  it. 

Q.  Did  you  ever  make  any  demand  on  Mr.  Lampton  for  the  pro¬ 
ceeds  of  this  check?  A.  For  the  interest,  you  mean? 

Q.  The  proceeds  of  this  note?  A.  Of  the  sale  you  mean? 

Q.  Of  the  note?  A.  No  indeed.  I  asked  for  the  interest  on  the 
note. 

Q.  You  had  a  receipt  from  him,  I  understand,  which  you  claim, 
by  which  lie  told  you  he  was  to  take  $2,000  of  the  proceeds  of  the 
note  and  invest  it  for  you  in  certain  land?  A.  He  was  to  borrow 
the  $2,000  on  the  note. 

Q.  Borrow  $2,000  on  the  note?  A.  On  the  note. 

Q.  And  did  you  ever  ask  him  what  had  become  of  the  remaining 
$1,500  of  the  note?  A.  The  note  he  told  me  was  intact.  He  had 
simply  borrowed  the  money. 

304  Q.  Now,  where  was  it  that  he  told  you  that,  Miss  Sands? 
A.  In  the  office  of  Early  and  Lampton. 

Q.  Anywhere  else?  A.  I  don't  recall  that  he  did  anywhere  else. 

Q.  And  in  whose  presence  was  it  that  he  did  that?  A.  In  my 
mother's  presence. 

Q.  How  long  after  he  got  this  note  in  March  was  it  that  you  made 
these  inquiries  of  him?  A.  Made  them  continuously. 

Q.  When  was  the  first  inquiry  you  made,  and  when  was  the  last? 
A.  I  think  the  first  inquiry  was  made  about  the  time  the  ninety 
days  were  up,  and  he  said  the  sale  would  be  completed  within  that 
ninety  days,  and  when  the  sale  had  not  been  completed  and  we 
had  not  reaped  the  large  profit  that  it  was  represented  we  would 
make  from  the  sale,  we  naturally  inquired  about  it 

Q.  Did  you  go  to  see  Mr.  Early  about  it  then?  A.  No,  I  never 
consulted  Mr.  Early. 

Q.  Well,  did  you  ever  make  any  demand  on  Mr.  Early  to  hold 
him  liable  for  it  after  this  transaction  was  said  to  have  fallen 
through?  A.  I  didn't  think  it  was  necessary.  I  thought  it*  was 
sufficient  to  go  to  Mr.  Lampton. 

Q.  Well,  in  point  of  fact  did  you  go  to  him?  A.  No  I  did  not. 

Q.  Miss  Sands,  you  say  that  Mr.  Lampton  gave  you  a  memoran¬ 
dum  of  a  balance  of  $121  and  some  odd  cents  that  was  due  you  on 
the,  transaction  of  the  house  1863  Mintwood  place.  Have  you  ever 
been  paid  that?  A.  Never. 

Q.  Not  in  any  shape  at  all?  A.  Not  that  I  have  any  knowl¬ 
edge  of. 

Q.  Your  attention  was  called  today  in  your  testimony  to  an  order 
for  an  amount  to  be  paid  to  Mr.  McDonald.  What  explanation  was 
it  that  you  made  of  that?  A.  I  don’t  remember  anything  about 
that. 

Q.  You  identified  the  order  and  that  was  one  of  the  items  but 
you  say  you  don't  remember  anything  about  that?  A.  I  don't  re¬ 
member  anything  about  that,  why  he  should  have  had  it. 

Q.  Miss  Sands^  you  never  knew  Mr.  Harper,  who  is  mentioned  in 
your  bill  as  having  a  trust  on  the  Winchester  apartment  house,  did 
you?  A.  No,  I  didn't  know  him. 
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Q.  Or  this  Mrs.  Pollock?  A.  No. 

Q.  Any  of  those  people  at  all  except  Mr.  Earlv?  A.  No,  I  didn’t 
know  them.  ’ 

«9n'nftTe.th‘nR.h!l?  hecr!  said  by  you  abo«t  an  investment  of 
$2,000  that  was  to  be  made  out-  of  the  proceeds  of  what  I  suppose 

Z%9  nooyP°  i°Catl?  °f.1this  $3’?°.°  note-  A-  He  "as  to  borrow 
r*  tv  j  u°n  tb<;  note  and  invest  li  in  some  real  estate. 

.. 4  j?  k  !el  y,ou  what,the  real  egtate  was  and  where  it  was 
situated  A.  I  don  t  remember  just  where,  but  he  said  that _ 

0.  1  thought  you  said  in  your  examination  in  chief  something 
about  where  it  was  located,  or  somebody  who  was  the  owner  of  it 
A.  1  don  t  know  who  the  owner  was,  no,  but  it  was  represented,  I 
believe,  as  being  in  the  neighborhood  of  Columbia  Road:  I  don’t 
know  just  where.  ’ 

A'  C?lTbia  and  what  streets?  A.  I  don’t  know;  either 

loth  or  13th. 

305  Q.  And  what  interest  were  you  to  have  in  it?  A.  I  was 
to  get  about  $1,000  or  $1,400. 

Q;  Youmean  you  were  to  buy  a  thing  for  $2,000  and  your  profit 
was  to  be  $1,400  within  ninety  days?  A.  Yes,  it  was  so  represented 


Q.  And  what  was  Lampton  to  get  as  his  share  of  it?  A.  I  don’t 
know.  1  supposed  it  was  an  advantageous  deal  that  the  firm  knew 

i  j  s.uPPos.e(*  ^?at  somebody  else  was  in  it,  or  he  would  not  have 
asked  for  mine,  if  they  had  enough. 

Q.  Well,  was  it  a  speculation  that  you  were  to  go  into  with  them 
and  that  you  were  to  put  up  the  same?  A.  I  don’t  know  who  was 
to  put  up  the  other,  but  it  was  represented  as  being  an  advantageous 

Q-  Where  was  your  father  at  that  time?  A.  My  father  was  in 
W  ashington  ill. 

Q.  He  was  ill  at  that  time?  A.  Yes. 

Q.  That  was  in  March,  1905?  A.  Yes. 

a  Skt  ^!Tdi^?u  d*d  no*  consu^  about  that,  I  suppose,  did  vou? 
A.  No,  I  did  not. 

Q.  Did  you  consult  your  mother  about  it?  Q.  Yes,  I  spoke  to 
her  9 bout  it* 


‘‘By  Mr.  Darlington: 

Q.  Miss  Sands,  do  you  know  anything  about  any  business  or  other 
relations  between  \\  ellesca  Pollock  Allen  and  Harrison  G.  Dyar? 
jn  0* 

Q.  Did  you  e\ er  hear  that  they  had  any  interest  in  common? 
A.  No. 

Q.  Did  you  ever  hear  that  this  Winchester  apartment  house  was 
conveyed  to  Wellesca  Pollock  Allen  in  a  secret  trust  for  Harrison 
Or.  Dyar.  A.  Ihe  only  thing  I  know  about  the  Winchester  1  knew 
from  my  counsel ;  I  knew  nothing  about  that. 

Q.  But  I  want  to  ask  you  this  question  directly:  Did  you  know 
from  anybody  that  Wellesca  Pollock  Allen  got  the  title  to’  the  Win¬ 
chester  apartment  house  in  secret  trust  for  Mr.  Dvar?  A  I  don’t 
know  that  they  did. 

26 — 2783a 
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Q.  Did  you  ever  hear  that  Harrison  G.  Dvar  holds  property  in 
secret  trust  for  Mr.  Early?  A.  I  have  heard  the  names  but  I  don't 
know  what  they  have  to  do  with  the  property. 

Q.  You  are  not  responsible  for  these  statements  in  the  bill?  A. 
Oh,  1  am,  hut  what  I  have  heard  and  what  I  have  known  is 
through  my  counsel,  and  not  from  my  own  investigations.  I  didn’t 
know  at  the  time  of  the  sale. 

Q.  From  whom  did  you  know  or  hear  that  Mr.  Dyar  held  the 
Winchester  apartment  house  in  secret  trust  for  Charles  Early?  A. 
From  my  counsel. 

Q.  Do  you  know  anything  about  the  paying  off  of  the  $3,000 
mortgage  or  reducing  the  mortgage  on  the  Winchester  apartment 
house  by  the  payment  of  $3,000?  A.  I  don’t  remember  about  it. 

Q.  Do  you  remember  hearing  about  it?  A.  I  don’t  recall  now 
hearing  about  it. 

Q.  Did  anybody  ever  tell  you  that  that  payment  was  made  out 
of  rents  and  profits  of  the  property  which  belonged  to  you? 
306  A.  I  never  heard  that  it  was. 

Q.  If  there  is  any  evidence  of  that  fact  at  all  you  don’t 
know  what  it  is  or  any  foundation  for  the  statement?  A.  I  don’t 
remember  about  that.” 

‘‘Counsel  for  plaintiff  asks  counsel  for  defendants  whether  the 
check  for  $2,496.28,  produced  by  them  at  today  s  session  is  claimed 
by  them  to  have  been  cashed  or  paid  by  the  bank? 

Mr.  Darlington:  Counsel  for  the  defendant-  decline  to  give  sign 
posts  to  the  complainant  to  make  out  her  case.  When  we  come  to 
our  defense  we  will  be  able  to  explain  any  question  about  that 
check. 

Mr.  Sullivan:  Counsel  for  plaintiff  then  notes  upon  the  record 
and  asks  the  Examiner  to  observe  it  carefully  in  copying  this  check, 
that  there  is  no  mark  or  indication  of  any  kind  that  the  check  has 
passed  through  or  been  paid  at  either  the  bank  on  which  it  was 
drawn,  or  any  other  bank.” 

(At  this  point  counsel  for  plaintiff  gave  notice  that  it  would  be . 
contended  at  the  hearing  that  the  defendants  are  entitled  to  no 
credit  for  any  amounts  other  than  they  show  to  have  paid  to  or  for 
the  benefit  of  the  plaintiff  and  that  all  cancelled  checks  relating 
thereto  should  be  produced  by  the  defendants.) 

Redirect. 

“By  Mr.  Sullivan: 

Q.  Miss  Sands,  I  will  ask  you  to  think  for  a  moment  and  tell  us, 
if  you  can  recall,  whether  or  not  James  J.  Lampton  accompanied 
you  to  the  Riggs  National  Bank  at  the  time  when  you  made  this 
$2,000  deposit?  A.  I  know  he  did  not. 

Q.  I  will  ask  you  to  further  recall  whether  you  accompanied  him 
to  the  American  National  Bank  at  or  about  that  time?  A.  Mr. 
Lampton  introduced  me  to  the  president  of  the  American  National 
Bank  and  immediately  left  me,  and  I  made  a  small  deposit. 

Q.  When  was  that?  A.  It  was  in  1904.  My  bank  book  will 
show  the  date. 
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Q.  Was  it  before  or  after  you  opened  this  account  in  the  Riggs 
Bank  when  you  deposited  the  $2,000?  A.  It  was  after. 

Mr.  Darlington  :  \\  e  object  and  call  for  the  deposit  book  as  the 
best  evidence. 

Q.  Just  answer  the  question.  A.  I  think  it  was  after;  I  am  not 
positive  of  that. 

Q.  Have  you  got  your  American  National  Bank  deposit  hook? 
A.  No,  I  haven’t  any  book. 

Q.  \\  here  is  it?  A.  I  mislaid  the  book.  I  have  searched  for  it 
but  haven’t  found  it. 

Q.  Do  you  recall  how  much  you  deposited  there  when  you  opened 
that  account  in  the  American  National  Bank?  A.  I  don’t  recall, 
but  I  have  a  copy  of  my  deposits  which  will  show  the  first  one. 

Mr.  Sullivan:  If  counsel  for  the  defendants  desire  this  copy  I 
will  ask  the  witness  to  identify  it  and  hand  it  to  them. 

Mr.  Darlington  :  We  prefer  the  originals. 

307  Q.  Do  you  know  Mr.  Lampton’s  handwriting?  A.  Do 
I — Yes. 

Q.  How  often  have  you  seen  his  handwriting?  A.  Many  times. 

Q.  Is  the  figure  2496.28  written  into  this  check  offered  in  evi¬ 
dence  by  the  defendants  in  Mr.  Lampton’s  handwriting?  A.  I 
believe  it  is. 

Q,  Is  or  is  not  the  footing  up  in  figures  of  some  totals  in  the  upper 
left  hand  corner  in  his  handwriting?  A.  Yes,  I  believe  it  is. 

Q.  Are  or  are  not  the  items  above  the  footings  last  referred  to  in 
Mr.  Lampton’s  handwriting?  A.  Yes,  I  am  sure  they  are. 

Q.  Do  you  know  what  these  items  and  footings  represent?  A. 
No,  I  don’t  know  what  the  items  are. 

Q.  Did  you  ever  see  those  items  and  footings  before?  A.  I  never 
did. 

Q.  While  you  were  in  Beverly  from  August  15th,  1907,  on  to 
October,  1907,  did  you  have  any  correspondence  with  Early  and 
Lampton?  A.  No  correspondence  that  amounted  to  anything;  just 
wrote  on  for  the  money  from  the  rents. 

Mr.  Darlington  :  I  object  to  parol  statements  as  to  written  corre¬ 
spondence,  and  I  move  to  strike  that  out. 

Q.  Do  you  know  the  dates  of  those  letters?  A.  No,  I  don’t  know 
the  dates.  It  was  sometime  in  September  that  the  last  money  was 
sent. 

Mr.  Sullivan  :  Counsel  for  the  defendants  are  called  upon  to  pro¬ 
duce  the  originals  of  those  letters. 

Mr.  Darlington  :  It  has  not  appeared  yet  to  whom  they  were  ad¬ 
dressed. 

Q.  Who  were  those  letters  addressed  to,  Miss  Sands?  A.  I  don’t 
remember  whether  they  were  addressed  to  the  firm  of  Early  and 
Lampton  or  to  Mr.  Lampton. 

Q.  Did  they  send  you  any  remittances  during  the  time  you  were 
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in  Beverly?  A.  The  last  remittance  I  spoke  of,  a  check  for  $100/ 
was  Mr.  Lampton’s  personal  check,  and  I  had  it  cashed  in  the 
Beverly  bank,  and  a  few  days  afterwards  I  had  a  telephone  message 
from  the  bank’s  president  saying  that  the  check  was  no  good,  and  I 
did  telephone,  I  believe,  to  Washington,  and  mother  was  going  to 
Washington  at  that  time  and  she  saw  Mr.  Lampton,  and  she  said - 

Mr.  Darlington:  I  object  to  any  statements  made  by  Lampton 
to  the  mother,  unless  she  heard  it  herself. 

A.  (Continuing:)  I  did  hear  over  the  phone — long  distance. 
Mr.  Lampton  said  that  he  had  drawn  the  check  on  the  wrong  bank, 
and  would  forward  another  check  at  once.  And  he  forwarded 
another  check,  and  I  believe  it  was  some  days  after  that  that  the 
check  was  made  good,  given  on  the  second  bank — the  second  check. 

Q.  Did  you  get  any  remittances  from  them,  or  either  of  them, 
while  you  were  in  Beverly?  A.  In  August,  shortly  after  I  returned 
from  Europe,  I  believe  I  received  fifty  dollars.  I  have  no  recollec¬ 
tion  of  any  other  sum. 

Q.  Can  you  recall  about  how  many  times  you  corresponded  with 
Early  and  Lampton,  or  either  of  them,  in  regard  to  your  matters 
while  you  were  in  Beverly?  A.  I  don’t  believe  more  than  two  or 
three  times,  because  I  had  no  business  matters  to  discuss  with  them. 
When  I  was  in  Washington  I  was  assured  the  business  matters  were 
in  such  a  condition  it  was  not  necessary  to  discuss  them  until  the 
fall,  any  time  I  chose  to  return. 

Q.  Please  explain  how  you  came  to  allow  the  Margaret  apart¬ 
ment  house  to  be  sold  out  under  the  deed  of  trust  thereon? 
308  A.  Mr.  Clarence  Norment  said  that  it  was  such  an  expensive 
apartment  house  to  keep  up,  and  we  would  profit  so  little  by 
it,  it  would  be  better  to  let  it  go. 

Q.  How  did  you  happen  to  talk  with  Mr.  Norment  about  it? 
A.  Mr.  Norment  had  charge  of  the  affairs  of  Mrs.  Clark  who  held  a 
mortgage,  and  we  went  to  him,  to  see  Mr.  Norment,  to  see  if  it 
could  not  be  arranged  to  extend  it. 

Q.  Did  anybody  go  with  you?  A.  Mr.  Lampton  was  there. 

Mr.  Poe:  This  has  all  been  gone  over  in  chief,  Mr.  Sullivan. 

Q.  How  did  he  come  to  go  with  you?  A.  He  went  to  help  us  ar¬ 
range  it,  I  understood.  First  to  save  the  property,  if  possible,  and 
tell  Mr.  Norment  the  condition  of  the  property. 

Q,  Did  you  suggest  or  your  mother  suggest  that  he  go  with  you, 
or  was  it  at  his  suggestion? 

Mr.  Darlington:  This  is  objected  to  as  unduly  suggestive,  I 
think,  and  leading. 

Mr.  Poe:  And  it  is  also  objected  to  because  it  has  all  been  gone 
over  in  chief,  and  testified  to  in  detail  by  this  witness. 

A.  I  don’t  remember  that. 

Q.  Did  Mr.  Lampton  give  you  any  advice  in  regard  to  the  matter? 
A.  I  understood  from  Mr.  Lampton  that  we  could  save  it. 

Q.  Was  Mr.  Lampton  present  when  Mr.  Norment  advised  you  to 

let  the  property  go?  A.  No. 
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Q.  Do  you  recall  whether  you  had  any  talk  with  either  Mr.  Early 
or  Mr.  Lampton  concerning  whether  or  not  Mr.  Norment’s  advice 
should  be  taken?  A.  I  don’t  recall  anything  about  that. 

Q.  Do  you  know  of  anything  that  you  ever  got  in  the  way  of 
cash  or  otherwise  on  account  of  or  from  the  $750  note  executed 

bY  y011  February  3,  1905,  and  produced  by  the  defendants  at  this 
session? 

Mr.  Darlington  :  Objected  to  as  that  has  all  been  gone  over  in 
chief  and  in  cross,  and  the  witness  denied  that  she  got  any  part  of  it. 

A.  I  didn’t  receive  any  of  that  money  into  my  hands. 

Q.  How  positive  are  you  about  that?  A.  I  am  perfectly  positive. 

Q.  W  as  anything  said  to  you  by  Mr.  Lampton  at  the  time  when 
you  turned  over  to  him  the  $3,500  promissory  note,  as  to  what,  if 
any,  person  or  persons  would  be  responsible  to  you  for  it?  If  so 
please  state.  A.  I  understood  that  the  firm  was  responsible  for  it. 
I  gave  it  into  their  hands. 

Mr.  Darlington  :  I  move  to  strike  out  the  answer. 

Q.  I  am  not  asking  you  what  you  understood,  Miss  Sands.  I 
want  to  know  whether  or  not  anything  was  said  to  you  by  Mr. 
Lampton  concerning  the  matter?  A.  Yes,  it  was  because  I  hesitated 
giving  it  up — taking  it  out  of  the  bank,  and  Mr.  Lampton  replied 
that  it  was  perfectly  safe  in  the  hands  of  the  firm;  that  Mr.  Early 
had  plenty  of  money  and  he  would  be  responsible  for  it  anyhow; 
that  it  was  perfectly  safe  in  their  hands. 

Q.  What  was  the  first  talk  of  any  kind  that  you  had  with  Early 
and  Lampton,  or  either  of  them,  concerning  your  trip  to  Europe 
prior  to  making  the  same?  A.  A  very  short  while  before  we  left 
I  was  anxious  to  go,  and  had  been  for  some  time,  and  Mr.  Lampton 
had  heard  me  express  a  desire  to  go,  and  he  said  that  there  was  really 
no  reason  why  we  should  not  go;  that  everything  was  in  such  shape 
that  we  could  go  and  get  a  complete  rest. 

309  Recross. 

“By  Mr.  Darlington: 

Q.  Miss  Sands,  Mr.  Lampton  told  you  that  Early  had  plenty  of 
money,  but  they  wanted  to  get  $2,000  from  you  to  make  $1,400 
profit  on  in  ninety  days,  did  he?  A.  That  is  what  I  was  told. 

Q.  Did  it  strike  you  rather  remarkable - .  A.  I  didn’t  think 

anything  about  it;  I  did  it  because  I  trusted  him. 

Q.  Didn’t  you  think  it  rather  remarkable  that  a  man  with  plenty 
of  money  would  want  to  take  $2,000  and  give  you  $1,400  for  the  use 
of  it  in  ninety  days?  A.  I  didn’t  think  anything  about  it  at  the 
time. 

Q.  Where  was  the  American  National  Bank  at  the  time  you  made 
the  deposit  which  you  have  just  testified  to?  A.  It  was  on  14th 
street  between  F  and  G. 

Q.  Almost  directly  opposite  Early  &  Lampton ’s?  A.  Yes,  I  think 
in  the  block  below,  or  in  the  same  block. 
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Q.  Between  what  blocks  is  Early  and  Lampton ’s  office?  A.  Be¬ 
tween  New  York  Avenue  and  G  street,  yes. 

Q.  Isn’t  it  between  F  and  G  streets?  A.  Maybe  it  is  between  F 
and  G.  It  is  between  either  one  of  those  blocks. 

Q.  And  the  home  of  the  American  National  Bank  at  that  time 
was  on  14th  street  between  F  and  G?  A.  Yes. 

Q.  How  carefully  did  you  scrutinize  the  check  which  Mr.  Lamp- 
ton  give  you  in  this  Mintwood  transaction  of  October,  1904?  A.  I 
don’t  remember  anything  about  that.  I  don’t  remember  scrutiniz¬ 
ing  it  carefully. 

Q.  You  don’t  know  what  was  on  it  or  what  was  not  on  it,  do  you? 
A.  No.  I  remember  I  thought  it  was  a  check  for  $2,000. 

Q.  And  you  don’t  remember  anything  at  all  about  what  was  on 
the  check,  the  language  of  it,  or  what  figures  were  on  it,  or  what 
notes  were  on  it?  A.  I  don’t  remember  that  there  were  any  notes 
on  it. 

Q.  Do  you  remember  whether  there  were  or  not?  A.  No. 

Q.  You  testified  this  afternoon  about  some  check  of  Mr.  Lamp- 
ton’s  which  was  not  honored  by  the  bank.  A.  Yes,  sir. 

Q.  Was  that  the  same  check  you  referred  to  the  other  day  as  hav¬ 
ing  been  dishonored?  A.  No,  it  was  another  check,  Mr.  Darling¬ 
ton.  That  was  one  sent  to  my  father  personally  that  he  referred  to. 

Q.  Was  that  the  check  of  Early  and  Lampton?  A.  I  don’t  know 
about  my  father’s;  mine  was  Mr.  Lampton ’s. 

Q.  To  whom  was  Mr.  Lampton  talking  over  the  long  distance 
phone  at  Beverly?  A.  Talking  to  me. 

Q.  He  told  you  the  check  had  been  accidently  drawn  on  the 
wrong  bank?  A.  Yes. 

Q.  And  he  would  send  you  another  one?  A.  Yes. 

Q.  He  did  do  that,  did  he?  A.  Yes. 

Q.  That  was  paid  promptly,  was  it?  A.  I  don’t  think  it  was 
promptly;  I  think  there  was  some  little  delay,  and  I  was  so  much 
embarrassed  I  gave  some  of  my  jewelry  to  the  president  of  the  bank 
to  make  me  more  comfortable. 

Q.  When  you  got  this  second  check  what  did  you  do  with 
310  it?  A.  I  don’t  know  whether  it  was  given  to  me  or  sent 
to  the  bank. 

Q.  Was  there  any  delay  about  that  second  check?  A.  I  am  quite 
sure  there  was. 

Q.  How  did  you  learn  that?  A.  Through  the  president  of  the 
bank. 

Q.  Who  was  he?  A.  Mr.  Lavin,  of  Beverly.  He  is  dead  now. 

Q.  You  are  not  sure  whether  Mr.  Lampton  sent  you  this  second 
check  at  all?  A.  I  am  not  sure  whether  he  sent  it  to  me  or  to  the 
bank. 

Q.  Which  bank?  A.  To  the  bank  at  Beverly. 

Q.  So  what  you  know  about  that  second  check  is  hearsay,  is  it? 
A.  Yes. 

Mr.  Darlington  :  I  move  to  strike  that  out. 

Q.  From  whom  did  you  get  $50  in  August,  1907?  A.  I  don’t 
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th^W8r  whether  il  was  Mr*  EarVs  rLeck  or  Mr.  Lampton’s,  or 

Q,  When  was  it  that  you  went  with  Mr.  Lampton  to  see  Mr 
IN  or  men  t  and  endeavored  to  arrange  to  extend  the  Margaret  loan? 
A.  It  was  .just  before  the  Margaret  was  sold. 

1907  ^  hen  WaS  that — What  year?  A*  1  Relieve  &  was  November, 

Q.  After  you  returned  from  Europe?  A.  Yes. 

Q,  Why  was  it  sold?  A.  It  was  sold  under  a  deed  of  trust  I 
understood.  ’ 

lieve  F°r  default  in  the  Pa.vment  of  what?  A.  Of  interest,  I  be- 

Q.  What  was  said  at  that  time  by  you  to  Mr.  Lampton  or  to  Mr 
Early  or  anybody,  about  this  $3,500  note?  A.  I  don’t  remember. 

O.  You  could  not  pay  the  interest  and  you  went  to  Mr.  Norment 
to  try  and  have  it  extended?  A.  Yes. 

49e  of  interest,  and  yet  said  nothing  about 

ber  thaf”0  te?  A'  1  r>robably  said  at  the  time>  but  don’t  remem- 

Miss  Margaret  C.  Sands  further  testified  August  31,  1911: 

“By  Mr.  Sullivan  : 

,3  Jhere  j?  one  question  I  omitted  to  ask  Miss  Sands  on  re-direct 
yesterday.  Do  you  know  of  any  life  insurance  ever  having  been 
taken  out  upon  your  life,  Miss  Sands?  A.  I  do  not.  S 

mfe  -v0,u  Pos'tive  about  that?  A.  Perfectly  positive, 
knowledge  'b6™  neVer  bas  been  any?  A-  Never  has  been,  to  my 

Q.  Have  you  ever  had  any  physical  examination  for  any  life  in¬ 
surance.  A.  I  never  did.  The  only  physical  examination  I  ever 

had  was  when  I  was  about  twelve  years  old  in  the  Friends  School 
gymnasium.  ’ 

311  Mrs.  Margaret  L.  Sands,  testified  August  31  1911 

,  .  iR«sld®5  at  th®  Mendota,  Washington,  D.  C.  ’  Mother  of 
the  P'aintiff.  Knows  the  defendants  Charles  Early  and  James  J. 
Kampton.  1  he  Mintwood  home  property  was  the  first  property  that 
Early  and  Lampton  ever  handled  for  daughter.  The  Bristol  School 
rented  the  property  up  to  the  time  it  was  sold,  and  Earlv  and  Lamp- 
ton  collected  the  rent  from  the  school,  commencing  in,  she  thinke, 
July,  1904.  Obliged  to  sell  the  property  because  there  was  a  mort¬ 
gage  on  it — bank  held  the  mortgage  and  wanted  the  money  so  were 
advised  to  sell  the  property  -had  to  do  it;  advised  by  the ’bank  to 
do  it,  rather  than  to  have  it  sold  under  the  deed  of  trust. 

Did  not  talk  to  either  Early  or  Lampton  in  regard  to  the  Mint- 
wood  home  sale  prior  to  its  taking  place. 

“Q.  Then  you  don’t  know  anything  about  that  matter  at  all? 
A.  I  do  not.  I  am  nothing  of  a  business  woman.  I  didn’t  know  a 
thing  about  it. 
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Q.  Did  you  ever  have  any  conversation  with  either  Mr.  Early  or 
Mr.  Lampton  regarding  your  daughter’s  affairs?  A.  Yes  I  did. 

Q.  With  which  member  of  the  firm?  A.  Well,  most  always  with 
Mr.  Lampton.  Mr.  Early  would  refer  us  always  to  Mr.  Lampton. 

Q.  Do  you  recall  when  the  formal  power  of  attorney  was  exe¬ 
cuted  by  your  daughter  in  the  early  part  of  1905 — do  you  recall  that 
occasion?  A.  I  remember  it  well,  yes. 

Q.  And  how  did  that  power  of  attorney  come  to  be  executed?  A. 
Well,  through  their  suggestion  entirely.  They  said  by  doing  that 
they  would  be  able  to  save  our  property  and  give  them  power — if 
we  were  away  from  home  at  any  time  they  could  go  right  on  and 
look  after  our  property  and  my  daughter  would  not  have  anything 
to  do  with  it,  and  she  would  just  have  the  net  income,  and  we  were 
not  to  ask  for  any  more,  and  we  never  did.  And  that  they  would 
protect  it.  They  said  that  they  would  just  look  after  her  interests 
entirely,  and  making  me  feel  more  comfortable,  knowing  that  they 
were  going  to  look  after  her  interests,  because  I  could  not  do  it.” 

They  were  to  take  full  charge  of  the  Margaret  and  the 
812  Eighteenth  street  property,  and  one  or  two  houses  on  Mint- 
wood  Place,  and  afterwards  the  St.  George.  Her  daughter 
retained  the  collection  of  rents  of  1859  Mintwood  Place,  which  was 
occupied  by  Dr.  Smith.  For  a  while  they  also  did  not  take  charge 
of  another  one  of  the  Mintwood  houses,  the  one  occupied  by  Mrs. 
Britton — does  not  remember  the  number — 1863 — don’t  remember 
the  number. 

“Q.  Do  you  recall  when  the  Winchester  Apartment  House  was 
acquired  by  your  daughter?  A.  Yes. 

Q.  Do  you  know  how  it  came  to  be  acquired?  A.  It  was  by  the 
suggestion  of  Early  and  Lampton,  that  it  was  a  very  fine  piece  of 
property  and  we  would  miss  the  opportunity  of  our  lives,  or  of  her 
life,  if  she  didn’t  take  it. 

Q.  Who  said  that?  A.  Mr.  Lampton  said  that  when  he  called 
to  see  us  one  day,  and  he  said  it  not  only  once  but  a  good  many 
times.  Mr.  Sands  was  very  ill  at  the  time  and  was  not  in  any  con¬ 
dition  to  be  consulted,  and  we  left  it  entirely  to  their  discretion. 

Q.  Please  shite  frankly,  Mrs.  Sands,  what  was  the  cause  of  the 
then  condition  of  Mr.  Sands?  A.  Well,  Mr.  Sands  was  drinking 
and  not  able  to  attend  to  a  thing — nothing.  So  my  daughter  was 
just  forced,  you  know,  to  rely  on  some  one  else,  and  the  ones  who 
promised  to  "do  so  much  for  her. 

Q.  Had  Mr.  Sands  been  in  that  condition  at  any  previous  time? 
A.  Oh,  yes,  for  a  great  many  years. 

Q.  What  was  his  condition  in  October,  1904?  A.  He  was  drink¬ 
ing;  had  been  that  entire  summer. 

Q.  What  do  you  mean  by  “he  was  drinking?”  A.  Well - 

Q.  It  is  necessary  for  you  to  explain  particularly. 

Mr.  Darlington:  Well,  now,  I  object  to  explanations  of  this 
kind.  The  witness  is  showing  no  reluctance  to  explain,  and  the  rec¬ 
ord  ought  not  to  show  that  she  is. 

A.  Well,  these  things  are  very  unpleasant  for  me  to  explain.  I 
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must  tell  it  just  as  it  is.  He  was  drinking  to  such  excess  that  he  not 
only  then  was  not  able  to  take  care  of  anything,  but  for  years  before 
that,  through  that,  I  lost  a  great  deal  of  property. 

Q.  What  is  Mr.  Sands’  condition  at  the  present  time? 

Mr.  Darlington  :  Objected  to  as  immaterial,  especially  in  view 
of  the  fact  that  he  has  been  put  upon  the  stand  as  a  competent  per¬ 
son  to  testify  and  give  evidence  for  the  complainant. 

Mr.  Sullivan  (to  the  witness) :  You  need  pay  no  attention  to  Mr. 
Darlington’s  objections.  They  are  merely  made  for  the  record. 

A.  Yell,  at  the  present  time  he  is  drinking:  not  very 
313  much. 

Q.  Do  you  remember  when  he  took  the  witness  stand  in 
this  case?  A.  Oh,  yes. 

Q.  Was  he  drinking  at  all  then?  '  A.  Not  at  all.” 

Mr.  Sands  had  stopped  drinking  about,  she  should  say,  a  month 
previous  to  his  taking  the  witness  stand,  but  he  has  commenced 
again.  From  October,  1904,  to  January,  1908,  his  state  of  intoxica¬ 
tion  was  habitual  rather  than  occasional,  and  affected  him  both 
physically  and  mentally.  lie  was  not  able  to  get  out  of  his  bed 
for  weeks  at  a  time.  lie  was  frequently  in  a  staggering  condition. 
He  did  not  take  the  slightest  interest  in  anything — would  lie  almost 
unconscious  for  days — did  not  take  the  slightest  interest  in  any¬ 
thing— did  not  want  anything  to  eat,  and  just  lay  in  a  listless  way— 
never  thought  of  business,  and  would  not  allow  any  one  to  make  a 

suggestion  to  him  on  the  subject.  One  winter  he  was  so  sick _ 

so  ill — that  he  could  not  go  out,  and  he  had  the  liquor  brought 
to  him. 

“Q.  Were  there  or  not  times  when  he  was  in  a  condition  when 
you  and  your  daughter  discussed  your  business  affairs  with  him? 
A.  No,  I  don’t  think  we  did.  He  just  seemed  to — he  lost  all  interest 
in  things,  you  know. 

Q.  As  a  matter  of  fact,  did  not  you  and  your  daughter  relv  upon 
his  judgment  in  relation  to  sales  and  other  matters  relating  to  your 
daughter’s  property?  A.  I  don’t  think  we  ever  discussed  it  with 

him  after  my  daughter  gave  her  property  to  Early  and  Lampton _ 

after  she  signed  that  contract,  you  know;  and  she  just  left  every¬ 
thing  entirely  to  them. 

Q.  Do  you  recall  any  matter  concerning  your  daughter’s  affairs 
in  which  she  acted  in  reliance  upon  his  advice? 

Mr.  Darlington  :  Objected  to  as  calling  for  an  opinion  and  not 
for  facts. 

A.  No. 

Q.  What  was  the  reason  that  you  and  your  daughter  did  not  take 
Mr.  Sands’  advice  in  connection  with  your  daughter’s  affairs?  A. 
Because  we  didn’t  think  he  was  competent  to  give  advice,  and  we 
were  also  advised  not  to  do  it  by  them;  just  to  leave  it  to  them  en¬ 
tirely. 
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Q.  Who  do  you  mean  by  “them?”  A.  Why,  Early  and 

314  Lampton.  And  my  daughter  never  said  anything  to  her 
father  about  it.  If  she  had  attempted  it  it  would  have  just 

excited  him;  he  didn’t  want  anything  to  do  with  it. 

Q.  What  was  your  daughter  to  give  for  the  Winchester?  A. 
Well,  she  was  to  give  the  house  on  18th  street  and  1867,  I  think, 
Mintwood  Place. 

Q.  Was  anything  else  said  by  him  (Lampton)?  A.  Only  that 
we  would  miss  the  greatest  chance  of  our  lives  if  we  did  not  take  it, 
as  I  remember. 

Q.  Did  you  or  your  daughter  know  anything  about  the  Win¬ 
chester?  A.  Nothing,  only  from  what  he  said. 

Q.  Do  you  remember  anything  that  he  said  about  the  Win¬ 
chester — anything  in  particular?  A.  Nothing  in  particular,  only 
that  it  was  such  a  good  piece  of  property  to  have;  much  better  than 
the  houses  that  we  had ;  it  would  pay  us  more.” 

Went  to  Europe  the  last  part  of  May,  1906. 

“Q.  How  did  you  come  to  go?  A.  Well,  at  Mr.  Lampton ’s  sug¬ 
gestion.  I  was  in  his  office  one  day  and  he  said,  ‘I  want  you  and 
Margaret  to  go  to  Europe,’  and  I  said,  ‘Well,  I  am  delighted  to  hear 
that;  we  have  been  wanting  to  go  for  a  long  while.  When  do  you 
think  we  might  go?’  ‘Oh/  he  said,  ‘about  next  May/  And  we  had 
made  up  our  minds  to  go  in  May,  but  when  he  suggested  that,  that 
everything  was  in  such  a  flourishing  condition  that  we  had  better 
go,  and  we  went.  That  was  the  first  suggestion.” 

This  conversation  occurred  about  January,  1906,  she  thinks,  in 
Early  and  Lampton ’s  hack  office,  where  she  and  her  daughter  al¬ 
ways  went — if  Mr.  Early  happened  to  be  in  his  office  when  they 
called  he  would  show  them  into  the  back  office. 

Keturned  from  Europe  in  August,  1907 ;  went  to  Beverly,  New 
Jersey,  and  then  to  Washington  for  about  three  days  somewhere 
about  the  12th  of  August,  then  returned  to  Beverly,  and  re-returned 
to  Washington  about  September  23rd.  During  the  three  days  she 
was  in  Washington  in  August  she  saw  Mr.  Lampton  at  his  house — 
daughter  was  with  her  at  the  time. 

“Q.  In  the  morning,  afternoon  or  evening?  A.  It  was  in  the 
evening.  He  said  he  wanted  her  to  come  to  talk  over  business,  and 
to  take  dinner  with  him,  but  there  was  no  business  talked  about. 

Q.  To  whom  did  he  state  that  he  wanted  you  all  to  come 

315  and  take  dinner  and  talk  business?  A.  To  my  daughter 
and  to  me,  too.  I  think  I  was  there  at  the  same  time;  I 

could  not  recall  that.  But  we  went  there  and  dined  with  him,  and 
there  was  no  mention  made  of  business.  We  could  not  get  him  on 
that  subject  at  all. 

Q.  Was  that  evening  the  first  time  that  you  had  seen  him  since 
your  return  from  Europe?  A.  No,  I  saw  him  in  his  office. 

Q.  IIow  soon  before?  A.  Well,  I  think  it  must  have  been  the 
day  before,  because  we  were  only  in  Washington  three  days — two 
or  three  days.” 

As  far  as  she  remembers,  daughter  was  with  her  when  she  saw 
Mr.  Lampton  in  his  office. 
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Asked  as  to  when  she  had  her  first  talk  with  Mr.  Lampton  with 
reference  to  the  state  of  the  account  concerning  daughter’s  affairs 
a  ^  return  from  Europe,  she  replied : 

“A.  I  returned  before  my  daughter  did,  and  Mr.  Lampton  called 
to  see  me  where  I  was  staying,  at  Mrs.  Tree’s,  and  I  asked  him  about 
the  condition  of  the  business,  and  he  said  everything  was  o.  k. 
and  never  in  a  more  prosperous  condition.  He  told  me  that  all 
through  October.  He  came  several  times  to  see  us  there.” 

Cannot  say  positively  but  thinks  it  was  in  November,  1907,  that 
she  first  talked  with  Mr.  Lampton  in  his  office  after  her  return 
from  Europe  concerning  the  accounts.  On  that  occasion  daughter 
was  with  her — it  was  about  that  time  that  daughter  decided  to  take 
her  business  from  Early  and  Lampton. 

“Q.  Did  lie  show  you  or  your  daughter  any  statements  at  that 
time?  A.  \es,  he  sent  down  for  his  clerk  to  bring  some  up.  The 
clerk  brought  up  quite  a  pile  of  them  and  handed  them  to  Mr. 
Lampton,  who  just  shuffled  them  around  and  glanced  over  them 
and  said :  ‘No  one  could  understand  these  but  a  Philadelphia  lawyer/ 
I  turned  to  him  and  said:  ‘Well,  how  could  you  ever  suppose  that  we 
could  understand  them?’  So  then  he  handed  them  to  my  daughter 
after  a  while,  after  looking  over  them  again,  and  asked  her  if  she 
would  o.  k.  them,  and  she  said  ‘no,  I  don’t  understand  anything 
about  them  and  I  won’t  do  it.’ 

Q.  Did  he  give  any  explanation  of  the  accounts  on  that  occasion? 

A.  He  turned  to  his  clerk  and  blamed  him  for  it,  for  the 
316  way  that  they  had  been  kept,  and  that  was  all. 

Q.  Did  he  explain  to  you  or  your  daughter  then  the  con¬ 
dition  of  her  affairs?  A.  I  don’t  know*that  he  did  that  day.  Prior 
to  that  he  had  said  all  the  time  that  we  were  just  getting  along 
splendidly,  and  we  had  more  money  than  we  ever  had  before; 
everything  was  well  invested,  and  everything  taken  care  of. 

Q.  Did  he  tell  you  when  you  saw  him  in  August  that  the  Win¬ 
chester  apartment  house  was  about  to  be  advertised  for  sale?  A. 
Never  mentioned  it  in  any  way. 

Q.  When  did  he  first  mention  it,  if  at  all?  A.  He  never  men¬ 
tioned  it;  Mr.  Early  told  me. 

Q.  W hen  did  Mr.  Early  tell  you?  A.  Mr.  Early  told  me  in,  it 
must  have  been,  in  December.  I  went  to  the  phone  and  he  an¬ 
swered,  and  I  asked  him  for  some  money — why  he  hadn’t  sent 
money,  and  so  forth;  then  I  said  to  him,  ‘and  we  haven’t  had  any 
money  from  the  Winchester  in  a  long  time.’  He  said,  ‘The  Win¬ 
chester,  why  the  Winchester  don’t  belong  to  you;  it  was  sold  long 
ago.’  I  said,  ‘Then  it  is  your  fault,’  and  dropped  the  phone  in 
almost  a  faint.” 

Afterwards  she  met  Mr.  Lampton  and  he  wanted  to  know  where 
she  had  been,  and  she  told  him,  and  he  said,  “Well,  who  told  you 
that  the  Winchester  had  been  sold?”  She  answered,  “Your 
partner,  Mr.  Early;”  and  he  said,  “What  is  the  matter  with  that 
man ;  he  must  be  crazy ;  it  has  not  been  sold.”  This  occurred  about 
six  o’clock  in  the  evening  after  Mr.  Early  had  told  her  about  four 
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o’clock  that  day  that  it  had  been  sold.  Mr.  Lampton  also  denied 
it  to  Mr.  B.  II.  Warner,  Jr.,  in  witness’  presence. 

“Q.  Did  you  or  did  you  not  know  in  advance  of  the  sale  of  the 
Winchester  in  the  early  part  of  October,  1907,  that  that  sale  was 
about  — —  take  place?  A.  Never  knew  a  word  of  it. 

Q.  Did  you  ever  go  into  the  Winchester  Apartment  House  after 
the  date  when  it  was  actually  sold?  A.  Oh,  yes,  I  went  there.  I 
told  Mr.  Lampton  that  I  thought  I  would  put  some  furniture  there 
to  save  storage.  ‘Well,’  he  said,  ‘certainly;  put  it  in  the  basement.’ 
And  I  even  went  so  far  as  to  suggest  to  Mr.  Lampton  to  let  Mr. 
Sands  have  an  apartment  there.  And  he  said,  ‘Well,  that  would  be 
a  very  good  plan,  only  some  one  was  looking  at  it  that  dav  and 
he  had  better  wait  a  while.’  The  Winchester  was  sold  then  and  I 
had  no  idea  in  the  world.  You  know  I  would  not  have  put  my 
furniture  in  a  house  that  did  not  belong  to  me. 

Q.  W  hen  was  it  you  had  that  conversation  with  Mr 
317  Lampton?  A.  Well,  it  was  the  early  part  of  October;  it  was 
about — well,  it  was  the  middle  of  October,  anyhow;  along 
there.  It  was  not  late.  I  put  the  furniture  there  and  kept  it  there. 
Oh,  I  suppose  I  kept  it  there  two  months. 

Q.  Did  you  know  anything  about  the  cashing  of  the  $3,500 
Kehoe  note  in  March,  1905?  A.  Never  knew  it  was  cashed;  no 
suggestion  about  cashing  it.  I  was  always  present  when  *  my 
daughter  was  there. 

Q.  Were  you  present  when  the  $3,500  note  was  turned  over  by 
your  daughter?  A.  Yes. 

Q.  To  whom  did  she  turn  it  over?  A.  To  Mr.  Lampton,  in  his 
room  there. 

Q.  Where  was  he  at  the  time?  A.  He  was  in  Early  and  Lamp- 
ton’s,  at  their  office. 

Q.  Explain  briefly  what  was  said  between  you  or  your  daughter 
and  Mr.  Lampton  on  that  occasion?  A.  Well,  I  don’t  remember 
of  saying  anything  to  him,  but  when  he  wanted  to  get  the  note - 

Q.  What  did  he  say  then?  A.  Why,  he  said  then  that  he  only 
wanted  to  borrow  $2,000  on  it,  and  I  told  him  that  it  was  all  right, 
that  I  would  like  to  see  my  daughter  make  some  money,  but  at  the 
same  time  1  was  afraid  almost  to  let  her  take  that  note  out  of  the 
bank,  because  Mr.  Sands  at  the  time  was  desperately  ill  and  we  might 
need  the  money;  and  he  said  nothing  could  happen  to  that  note. 
And  I  didn’t  know  a  thing  about  business,  and  I  said,  ‘I  am  afraid 
something  might  happen  to  the  note.’  He  said  nothing  could  hap¬ 
pen  to  it;  ‘in  the  first  place,  it  is  so  well  secured  by  first  mortgage  on 
Mintwood,  and  I  only  want  to  borrow  money  on  it,  when  we  will 
return  that  note  to  you,  and  the  profit  of  a  thousand  dollars  or 
fourteen  hundred  dollars.’  And  I  said  if  that  was  all  right  I  would 
not  care,  but  I  didn’t  want  the  principal  touched;  that  they  were 
only  going  to  borrow  money,  two  thousand  dollars  on  it,  and  ex¬ 
pected  to  make  this  large  profit  in  ninety  days. 

Qw  Please  explain  your  use  of  the  word  ‘they’  in  your  answer 
just  given — what  you  meant  by  it?  A.  Why,  I  don’t  remember. 
Why,  that  they  would  return  it  to  me? 
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Q.  Yes.  A.  Why,  I  mean  the  firm  of  Early  and  Lampton;  re¬ 
turn  it  to  my  daughter. 

Q.  \\  h at  did  you  assume  that  that  was  a  firm  transaction  rather 
than  an  individual  transaction  with  Mr.  Lampton?  A.  Because 
she  never  did  any  business  solely  with  Mr.  Lampton;  it  was  always 
with  Early  and  Lampton. 

Q.  Did  you  say  anything  to  Mr.  Lampton,  or  he  to  you,  concern¬ 
ing  Mr.  Early  on  that  occasion?  A.  No,  not  that  I  remember. 

Q.  Do  you  recall  any  time  when  Mr.  Lampton  ever  referred  to 
Mr.  Early  in  talking  to  you?  A.  No.  We  always  went  right  to 
Mr.  Lampton,  you  know.  I  never  had  any  business  with  Mr.  Early 
personally  in  my  life,  nor  neither  did  my  daughter,  because  she 
was  always  with  me. 

318  Q.  What  was  the  particular  purpose  for  which  that  $2,000 
was  to  be  raised  on  the  $3,500  note,  as  explained  to  you  by 
Mr.  Lampton?  A.  Why,  to  purchase  a  piece  of  ground  that  he  was 
sure  he  could  sell  in  ninety  days  to  a  syndicate  who  wanted  to  build 
an  apartment  house.  I  think  the  ground  was  on  Columbia  Road 
and  Thirteenth  or  Sixteenth  streets,  I  don’t  know  which. 

Q.  How  much  of  an  interest  in  that  property  was  your  daughter  to 
have  for  that  $2,000?  A.  I  don’t  know. 

Q.  Did  you  have  any  talk  with  Mr.  Lampton  concerning  the 
event  of  that  $2,000  being  lost  by  the  failure  of  the  enterprise?  A. 
Yes,  and  he  said  it  could  not  be  lost;  in  the  first  place,  it  was  so  well 
secured  by  a  mortgage  on  Mintwood,  and  getting  such  a  good  inter¬ 
est  for  it,  and  all,  and  as  fine  an  investment  as  we  could  have,  and 
then,  too,  he  said  ‘Early,  you  know,  has  plenty  of  money,’  and  I 
knew  he  had  more  money  than  Lampton  had.  He  said  it  could  not 
be  lost  and  it  would  be  returned  to  us,  the  note  as  it  was  given  to 
him,  with  the  profit  of  fourteen  hundred  or  one  thousand  dollars; 
that  it  might  only  be  one  thousand  dollars,  but  he  felt  pretty  sure 
it  would  be  fourteen  hundred  dollars. 

Q.  How  do  you  explain  your  statement  a  few  moments  ago  that 
you  did  not  recall  Mr.  Lampton’s  ever  mentioning  Mr.  Early’s  name 
to  you  in  connection  with  these  matters?  A.  Why,  I  don’t  think  I 
understood  you.  Whenever  my  daughter  had  any  business  with  the 
firm,  as  I  told  you  before,  he  would  just  say,  ‘go  right  in  there  to 
Mr.  Lampton,’  you  know,  and  I  never  remember  of  seeing  or  hear¬ 
ing  or  talking  to  Mr.  Early  on  business  at  all  in  all  the  transactions 
she  had.” 

Don’t  remember  seeing  any  statements  from  Early  and  Lampton 
while  she  was  abroad — remembers  Lampton  wrote  once  saying  that 
the  statements  were  too  bulky  and  expensive  to  send  over.  Does 
not  know  where  the  letter  is — gave  Mr.  Warner  the  few  that  she 
had.  Received  the  letter  in  Lucerne. 

Before  going  to  Europe  daughter  got  monthly  statements  from 
Early  and  Lampton  occasionally,  but  not  regularly — frequently 
asked  for  them  and  Lampton  assured  her  that  everything  was  all 
right.  When  Early  and  Lampton  first  took  charge  of  daughter’s 
business  Mr.  Lampton  said  statements  would  be  rendered 
319  every  month.  Never  asked  why  the  agreement  to  send 
monthly  statements  was  not  lived  up  to — Lampton  would 
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simply  say,  “Everything  is  all  right.”  He  very  rarely  sent  them, 
and  when  he  did  there  would  he  such  a  pile  that  she  and  her  daugh¬ 
ter  hardly  could  look  them  over,  and  if  they  did  they  would  not  have 
understood  them. 

Thinks  that  November.  1907,  was  the  last  time  she  had  any  con¬ 
versation  with  Mr.  Lampton  about  the  accounts.  Daughter  was 
there  that  day  and  had  a  conversation  with  him  about  the  accounts, 
and  he  could  not  make  anything  out  of  them. 

“Q.  What  month  was  that,  Mrs.  Sands? 

Mr.  Darlington  :  She  says  it  was  November. 

A.  November  or  December,  I  really  don’t  know.  I  think  it  was 
just  about  the  time  that  my  daughter  took  the  business  from  him. 
I  think  it  was  in  December.  I  could  not  say  positively. 

Q.  Did  you  know  in  advance  of  the  sale  of  the  Margaret  under 
the  deed  of  trust  that  the  sale  was  to  take  place?  A.  Yes. 

Q.  Had  you  had  any  talk  with  either  Mr.  Early  or  Mr.  Lampton 
concerning  it?  A.  Mr.  Lampton. 

Q.  Please  explain  that.  A.  He  told  me  it  was  going  to  be  sold 
when  my  daughter  was  out  of  town,  and  he  asked  me  to  go  down  to 
see  Mr.  Norment  and  talk  the  matter  over  with  him.  And  the  next 
day  Mr.  Lampton  went  himself  to  see  Mr.  Norment  in  regard  to  it, 
and  Mr.  Norment  asked  him  if  he  had  paid  the  taxes — he  said  some¬ 
thing  to  him  about  paying  the  taxes — and  he  said,  (vou  told  me  you 
had  paid  the  taxes.’  ‘No,’  he  says,  ‘T  didn’t  say  T  paid  them ;  I  said  I 
would  pay  them.’  I  don’t  know  anything  more  about  what  trans¬ 
pired  in  the  office  there,  but  T  know  it  was  going  to  be  sold. 

Q.  Did  you  have  any  talk  with  Mr.  Lampton  as  to  preventing  that 
sale?  A.  Yes. 

Q.  What  was  that?  A.  Well,  I  wanted  to  see  if  we  could  not  get 
the  note  extended — the  time  extended,  and  he  said  he  didn’t  think 
there  was  much  in  it,  or  something  to  that  effect;  but  I  saw  the  lady 
who  held  the  note  and  she  said  she  was  perfectly  willing  to  extend 
it.  the  time.  I  think  if  the  taxes  had  been  paid  they  would  have 
done  it,  but  I  don’t  know. 

Mr.  Darlington  :  I  move  to  strike  out  what  the  witness  thinks. 
It  is  not  evidence. 

320  Q.  Why  didn’t  your  daughter  attempt  to  raise  money  to 
prevent  the  Margaret  from  being  sold?  A.  Because  they 
thought  it  was  not  worth  while,  I  think. 

Mr.  Darlington:  I  move  to  strike  out  that  answer  for  the  same 
reason. 

Q,  Why  did  you  think  it  was  not  worth  while?  A.  Well,  she 
didn’t  think  so ;  she  only  did  it  on  the  advice  of  the  others. 

Q.  Who  do  you  mean?  A.  Well.  Mr.  Lampton  and  Mr.  Nor¬ 
ment. 

Q.  What  advice  did  Mr.  Lampton  give?  A.  Why,  he  said  ‘Just 
let  it  go ;  there  was  not  much  in  it,’  or  something  of  that  kind. 

Q.  To  whom  did  he  say  that,  to  you  or  your  daughter?  A.  I  could 
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not  teH  you  whether  he  said  it  to  me,  or  whether  I  was  present  when 
ne  said  it. 

Q.  Do  you  recall  whether  your  daughter  was  present  on  that 
occasion  .  A.  No,  sir,  I  don’t  think  she  was. 

,  Sv  ^\ere  you  ever  Present  at  any  time  when  any  money  was  paid 
by Ark  Hampton  as  interest  on  the  $3,500  Kehoe  note?  A.  Oh  yes. 

Q.  When  was  the  last  occasion?  A.  The  last  occasion  was— it 
must  have  been  in  November;  it  was  shortly  after  we  came  back  to 
the  city;  and  he  paid  it  standing  out  on  his  steps  of  the  office  there. 
1  hat  was  the  last  that  he  gave  us  as  the  interest  on  the  Kehoe  note 
0.  \\  hat  year  was  that?  A.  It  was  1907. 

Q.  How  much  did  he  pay  you  on  that  occasion?  A.  I  think  it 
was  twenty  dollars,  if  I  remember  right,” 

Daughter  was  present  and  Mr.  Sands  was  on  the  pavement  there* 
Didn  t  know  anything  concerning  the  sale  of  1859  Mintwood  Place, 
as  that  was  sold  when  they  were  abroad.  First  learned  of  it  in  July 
she  tlnnks,  1907,  when  the  money  from  it — $700 — was  sent  over! 

2.  Do  you  know  anything,  or  did  Mr.  Lampton  ever  say  any¬ 
thing  to  you  about  the  sale  of  1863  Mintwood  Place?  A.  No 

Q.  Do  you  know  of  any  money  ever  having  been  paid  to  you  or 
your  daughter  out  of  that  sale?  A.  Never. 

,  S'  ™  y°4U  e^rer  see  a  statement  from  Early  and  Lampton  about 
that  sale .  A.  No,  never  say  a  statement. 

Q.  Did  you  or  your  daughter  ever  ask  for  a  statement  from  Early 
and  Lampton  respecting  either  of  those  two  sales?  A.  Yes. 

9oi  S'  uVhfoJo  A'  After  we  found  that  the  house  had  been 
62,1  sold,  the  1863,  we  asked  for  a  statement,  but  were  never  able 

to  get  it,  after  we  came  home. 

Q.  Why  not?  A.  Always  made  some  excuse  about  it,  about  the 
title  company,  and  every  time  you  asked  him  anything  about  it  and 
never  admitted  for  a  long  while  that  it  was  sold;  we  didn’t  know  it 
was  sold  until  late — long  after  we  came  home.  I  first  heard  it  from 
some  one  living  in  Mintwood  Place.” 

Never  had  a  talk  with  Mr.  Lampton  concerning  a  statement  re¬ 
garding  the  sale  of  1859  Mintwood  Place. 

“Q-  Did  y°u  or  y°ur  daugther  ever  receive  anything  out  of  the 
sale  of  18o9  Mintwood  Place,  other  than  the  $700  to  which  vou  have 
referred?  A.  No,  nothing  at  all  that  I  know  of. 

Q.  Did  you  have  any  talk  with  Mr.  Lampton  at  any  time  concern¬ 
ing  the  $1,100  second  trust  on  1859  Mintwood  Place?  A.  No  I 
never  did. 

Q.  Do  you  know  anything  about  that  matter?  A.  Not  a  thing. 
Q.  Do  you  know  of  you  or  your  daughter  ever  getting  any  money 
or  anything  out  of  that  second  trust?  A.  No. 

Q.  Do  you  know  why  it  was  put  on  the  property?  A.  I  don’t 
know  anything  about  it. 

Q.  Do  you  know  whether  your  daughter  has  ever  had  any  life 
insurance  on  her  life?  A.  I  know  she  never  has.” 

Kemittances  on  account  of  income  were  made  by  Early  and 
Lampton  both  by  cash  and  check — daughter  usually  had  to  go  for 
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it.  Don't  remember  of  it  ever  being  sent  to  her  regularly  with  any 
statement — just  had  to  go  for  it  and  get  what  we  could. 

Mrs.  Margaret  L.  Sands  testified  January  13,  1912,  further: 

When  in  Europe  the  correspondence  with  the  firm  of  Early  and 
Lampton  was  mainly  with  witness,  and  the  letters  to  her  were  writ¬ 
ten  by  Lampton  and  upon  a  letter-heading.  Kept  a  few  of  Lamp- 
ton’s  letters,  which  she  afterwards  gave  to  daughter’s  counsel,  Mr. 
Warner,  when  he  first  took  charge  of  the  business — hasn’t  seen 
them  since. 

322  “Mr.  Sullivan  :  The  plaintiff  offers  to  show,  and  will  show, 
that  these  few  letters  have,  since  their  receipt  by  Mr.  Warner, 
been  lost.  The  present  testimony  is  being  taken  out  of  order,  sub¬ 
ject  to  this  assurance  and  offer  on  the  part  of  the  plaintiff.” 

“Q.  Do  you  recall  what  the  letter-heading  was  to  which  you  re¬ 
ferred,  Mrs.  Sands?  A.  He  usually  wrote  on  the  paper  of  Early  and 
Lampton.  I  could  not  swear  that  these  had  the  Early  and  Lampton 
heading,  but  presume  they  had  as  he  always  wrote  on  that  paper. 

Mr.  Darlington  :  I  object  to  the  presumptions  and  move  to  strike 
out.” 

Mr.  Lampton’s  letters  would  say  sometimes  that  Mr.  Sands  had 
been  in,  and  would  tell  her  how  he  was  getting  on — frequently  said 
Mr.  Sands  was  drinking  when  he  was  in. 

Cross: 

Knew  husband  didn’t  get  the  money  promised  by  Early  and 
Lampton,  because  his  board-bill  was  not  paid — the  only  way  Mr. 
Sands  had  of  getting  money  was  through  them  to  pay  his  board. 
The  only  way  she  knew  that  Early  and  Lampton  had  not  sent  Mr. 
Sands  the  money  was  through  Mr.  Sands,  and  also  through  the  people 
to  whom  he  owed  money  for  his  board.  Didn’t  know  that  from 
anything  that  was  said  in  Mr.  Lampton’s  letters — kept  from  her 
the  fact  that  the  money  had  not  been  sent  to  Mr.  Sands. 

Responding  to  question  as  to  why  she  kept  some  and  not  all  of  Mr. 
Lampton’s  letters,  replied: 

“A.  I  don’t  know  why  I  did  not.  Fortunately,  1  just  kept  the 
ones  1  did  and  hope  that  they  can  be  found.  I  didn’t  get  many 
letters  from  Mr.  Lampton.  It  was  usually  in  reply  to  some  letter 
that  had  been  written  him  to  know  why  he  hadn’t  sent  us  money. 

Q.  Did  you  ever  receive  a  letter  from  Early  and  Lampton  while 
you  were  in  Europe  addressed  to  yourself?  A.  I  don’t  remember 
ever  receiving  a  letter  on  any  business  especially  from  Early  and 
Lampton,  except  what  I  told  you? 

Q.  My  question  is  whether  you  ever  received  any  letter  upon  any 
subject  from  Early  and  Lampton  while  you  were  in  Europe  that  was 
addressed  to  you?  A.  I  never  remember  to  have.” 

Daughter  made  arrangements  with  Early  and  Lampton  for  them 


Margaret  c.  sands. 


21?  . 


to  collect  all  rents,  take  care  of  the  property  and  to  give  daughter 
the  net  income — that  was  Early  and  Lampton’s  suggestion — 

323  this  was  after  the  Mintwood  home  property  had  been  sold. 
Early  and  Lampton. did  not  at  first  collect  the  rents  from  two 

of  the  houses ;  the  rent  from  1859  Mintwood  Place,  occupied  by  Dr. 
Smith,  was  paid  direct  to  daughter,  and  rent  of  house  occupied  by 
Mrs.  Britton,  1863  Mintwood  Place,  was  paid  to  witness.  Afterwards 
a  contract  was  made  with  Early  and  Lampton  that  they  were  to  collect 
all  the  rents,  everything — by  “contract”  she  means  power  of  attorney; 
didn  t  intend  to  say  that  the  power  of  attorney  gave  them  authority 
to  collect  all — when  they  didn’t  collect  from  those  two  houses  they 
hadn’t  charge  of  all  of  daughter’s  business — they  hadn’t  the  power 
of  attorney  then,  so  far  as  witness  knows,  but  afterwards  daughter 
gave  them  a  power  of  attorney  to  have  them  take  full  charge  of  all 
of  her  property,  and  especially  as  she  and  daughter  were  going  out  of 
town  they  were  very  glad  to  have  Early  and  Lampton  do  it— Early 
and  Lampton  said  they  would  take  entire  charge,  no  need  to  ask  any 
questions  about  it,  but  to  leave  it  entirely  to  them.  Lampton  was  the 
one  who  said  this.  She  and  daughter  always  had  the  business  with 
him. 

“Q.  Y  ou  said  you  were  going  out  of  town.  Where  were  you  go¬ 
ing?  A.  Going  abroad.” 

Power  of  attorney  was  given  because  daughter  had  not  any  one 
else  to  take  care  of  her  business — Mr.  Sands  could  not  do  it,  and 
Early  and  Lampton  promised  to  look  after  daughter’s  interests  and 
to  protect  her  in  every  way.  She  has  not  the  slightest  idea  why 
1859  and  1863  Mintwood  Place  were  left  out  of  the  power  of  attor¬ 
ney.  V  itness  knows  of  only  one  power  ot  attorney;  knows  very 
little  about  the  matter. 

324  Husband  has  been  so  ill  that  he  was  in  no  condition  to  be 
consulted  from  beginning  some  time,  she  thinks,  in  1904, 

about  October,  up  to  now.  Her  recollection  is  very  clear  that  in 
1904  he  was  in  such  a  condition  that  he  could  not  attend  to  business 
or  be  consulted.  He  was  down  in  Prince  George’s  County  and  came 
home  about  October  10th  to  attend  a  wedding  of  witness’  niece,  and 
remained  over  from  that  time.  At  time  of  niece’s  marriage  Mr. 
Sands  was  entirely  unable  to  be  consulted  or  to  attend  to  business. 

“Q.  And  remained  entirely  unable  to  give  any  attention  to  busi¬ 
ness  throughout  the  month  of  October?  A.  Yes  indeed. 

Q.  There  was  no  day  in  that  month  on  which  you  thought  he  was 
able  to  transact  any  business?  A.  Not  one  day. 

Q.  How  was  he  in  July,  1904?  A.  Very  ill.  Perfectly  incapa¬ 
ble  of  doing  any  business. 

Q.  How  about  August?  A.  The  same. 

Q.  September?  A.  I  was  down  in  the  country  in  September. 

Q.  You  don’t  know  how  he  was  that  month?  A.  I  know  he  was 
sick  all  the  time. 

Q.  How  was  he  in  November,  1904?  A.  I  can’t  remember  any¬ 
thing  about  November,  1904. 

Q.  How  was  he  in  December  of  that  year?  A.  Well,  he  had 
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been  mentally  and  physically  unable  to  attend  to  business  for  sev¬ 
eral  years,  so  I  presume  he  was  in  the  same  position  that  he  was 
in  the  summer. 

Q.  \Y  hen  you  have  said  that  his  state  of  intoxication  from  Octo¬ 
ber,  1904,  to  January,  1908,  was  habitual,  you  mean  that  he  was 
unfit  for  business  during  all  of  that  time?  A.  I  mean  he  was  unfit 
for  business  all  that  time. 

Q.  And  you  mean  that  neither  you  nor  your  daughter  received 
any  assistance  from  him  in  your  business  affairs  during  all  of  that 
time?  A.  Not  a  particle. 

Q.  \\  hen  was  it  that  he  would  lie  almost  unconscious  for  days, 

unable  to  attend  to  anything,  and  took  no  interest  in  anything _ 

when  was  that?  A.  The  whole  of  the  winter  of  1904,  and  he  has 
never  taken  any  interest  in  business  since.  Never  has  had  any¬ 
thing  to  do  with  our  business.” 

When  Mr.  Sands  returned  to  the  city,  about  October  10,  1904,  he 
was  sick,  unable  to  attend  to  anything,  and  took  no  interest 
325  in  anything,  and  his  sickness  continued  the  whole  winter 
long — rhe  would  lie  almost  unconscious  for  days. 

“Q.  When  was  it  that  he  could  not  get  out,  he  was  so  sick?  A. 
lie  could  not  get  out  all  through  the  month  of  March.  Never  went 
out  of  the  house  from  that  time  until,  oh,  the  early  part  of  the 
summer. 

Q.  March  of  what  year?  A.  1904. 

Q.  How  was  he  as  to  ability  to  get  out  in  October,  November  and 
December  of  1904  ?  A.  lie  was  not  able  to  get  out;  he  was  very  ill. 

Q.  And  there  were  no  times,  say,  in  October,  1904,  when  you  or 
your  daughter  could  discuss  business  affairs  with  him  or  have  anv 
assistance  from  him?  A.  Never.” 

Long  before  Early  and  Lampton  took  charge  of  daughter’s  prop- 
erty  Mr.  bands  was  not  able  to  look  after  it,  and  he  was  not  able  to 
do  so  after  they  took  charge  of  it. 

“Q.  Do  you  mean  from  the  time  she  put  the  Bristol  School  into 
their  hands  for  collecting  the  rent?  A.  Yes,  I  mean  from  the  time 
they  took  charge  of  her  property. 

Q.  That  was  in  July,  1904,  1  believe— about  that  time?  A.  Yes. 

Q.  What  reason  did  you  and  your  daughter  have  for  not  consult¬ 
ing  your  husband  about  your  business  affairs  in  1904  and  subse¬ 
quently?  A.  Because  we  did  not  regard  him  competent  to  do  anv- 
thing,  or  to  look  after  it.” 

Does  not  know  what  net  income  was  derived  from  1620  18th 
street  ;  thinks  $65  a  month  was  derived  from  1867  Mintwood  Place. 
Don’t  know  what  the  taxes  and  ex{)enses  were — don’t  know  a  thing 
about  business,  not  an  earthly  thing.  Has  not  the  slightest  knowl¬ 
edge  as  to  what  the  net  income  was  from  the  Winchester. 

Mr.  Lampton  was  the  first  person  who  suggested  that  witness  and 
daughter  go  abroad.  He  was  sitting  in  his  office  when  he  suggested 
it  He  said  “Mrs.  Sands,  you  and  Margaret  ought  to  go  abroad.” 
Witness  said:  “We  would  like  to  go  very  much;  when  could  we 
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go?”  He  said:  “Oh.  about  May.”  Up  to  that  time  witness 

326  and  her  daughter  had  not  made  up  their  minds  to  go — didn’t 
think  they  could  go — but  were  in  hopes  of  going  in  the  near 

future. 

Mr.  Lampton  advised  witness  and  daughter  a  good  many  times  to 
leave  the  city  on  account  of  Mr.  Sands’  drinking. 

\\  itness  had  not  mentioned  to  Lampton  about  her  intending  to 
go  abroad  previous  to  his  telling  her  that  she  could  go  in  May.  It 
was  just  an  accident  that  she  had  also  been  thinking  of  going  in 
May — supposes  it  was  because  it  was  a  pleasant  time  to  go.  Mr. 
Lampton  said  the  affairs  were  in  such  a  prosperous  condition  that 
it  would  be  a  good  time  to  go,  and  that  it  would  be  better  on  account 
of  witness’  daughter  to  be  out  of  the  city. 

\\  itness  and  daughter  were  both  present  in  Mr.  Lampton’s  office 
when  he  invited  them  to  dine  with  him  in  August,  1907,  after  their 
return  from  abroad. 

“Q.  \V  hat  did  he  say?  A.  He  said  he  wanted  us  to  come  and 
dine  with  him  so  that  we  could  have  a  long  talk  on  business,  and 
when  w’e  went  there  there  was  not  a  word  about  business;  we  could 
not  get  a  word  in. 

Q.  W hy  couldn’t  you  get  a  word  in?  A.  Because  he  would  throw 
us  of!  every  time;  I  mean  with  some  foolish,  trivial  matter,  and  as 
we  were  guests  in  his  house  we  didn’t  think  it  was  necessary,  or  the 
thing  to  do,  to  try  to  talk  business  there. 

Q-  Did  you  remind  him  that  he  had  asked  you  to  come  to  talk 
about  business?  A.  Yes,  but  he  took  out  his  watch  and  said:  ‘It 
is  too  late  now,  and  I  understood  you  to  say  that  you  had  an  engage¬ 
ment  at  nine,  and  it  is  too  late  now.’  And  we  left. 

Q.  So  you  didn’t  introduce  the  subject  until  nine  o’clock?  A. 
Yes,  we  did.  He  said,  ‘We  will  go  up  in  the  den/  and  when  we 
got  up  there  there  was  not  a  word ;  when  we  got  up  in  the  den  he 
talked  on  every  foolish  subject  he  could  think  of,  but  not  on  busi¬ 
ness.  And  he  said  we  would  talk  it  over  some  other  time.” 

Statements  of  rents  were  never  furnished  by  Early  and  Lampton 
monthly.  Don’t  think  she  ever  saw  any  rent  statements  from  them 
after  daughter  gave  the  power  of  attorney  to  them.  It  was 

327  very  seldom  indeed  that  she  ever  saw  any  rent  statements 
from  them,  and  when  she  did  see  them  no  one  in  the  world 

could  have  told  anything  about  them.  Occasionally  would  beg  for 
statements  from  them,  and  Lampton  would  say  everything  is  all 
right,  and  that  it  was  not  worth  while.  When  witness  and  daughter 
did  see  statements  they  could  not  understand  them.  Never  saw  a 
statement  after  the  power  of  attorney  was  given — is  very  easily  con¬ 
fused  on  dates,  and  cannot  say  when  the  power  of  attorney  was 
given. 

“Q.  Did  you  ever  see  a  rent  statement  furnished  by  Early  and 
Lampton  before  you  went  to  Europe  which  did  not  show  a  deduction 
from  the  rents  on  account  of  what  she  owed  them?  A.  I  don’t  re¬ 
member  about  that. 

Q.  Now,  coming  to  this  Kehoe  note  and  the  $2000  borrowed  on 
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that.  What  do  you  say  Mr.  Lampton  told  you  you  were  borrowing 
$2000  for?  A.  Borrowed  the  $2000  in  order  to  pay  for  some  prop¬ 
erty  that  he  was  going  to  buy,  either  on  the  corner  of  Thirteenth  or 
Sixteenth  streets  and  Columbia  Road,  I  don’t  know  which  street, 
and  that  in  ninety  days  he  would  realize  on  the  sale  of  that  to  a 
syndicate  that  wanted  to  put  up  an  apartment  house  or  school  house, 
I  don’t  remember  which,  at  least  fourteen  hundred  dollars  or  a 
thousand  dollars — one  thousand  or  fourteen  hundred  dollars  he  was 
pretty  sure  of.  And  he  would  then  surrender  the  note  to  us  as  we 
had  given  it  to  him — as  my  daughter  had  given  it  to  him,  with  this 
money  he  made. 

Q.  What  did  he  say  about  a  thousand  dollars  or  fourteen  hundred 
dollars?  A.  lie  said  he  would  make  that  much  on  the  note.  He 
only  wanted  to  borrow  $2000  on  this  note,  and  he  would  make  it 
selling  to  this  syndicate  one  thousand  dollars  to  fourteen  hundred 
dollars,  which  he  would  use  for  anything  that  we — at  least  for  any¬ 
thing  we  wanted  to;  and  the  note  would  be  returned  to  us,  and  it  was 
perfectly  safe.  I  was  afraid  for  him  to  take  it,  but  he  said  I  need  not 
feel  a  bit  worried  about  that,  it  was  perfectly  safe;  it  was  as  fine  an 
investment  as  we  could  have,  paying  a  good  interest  and  secured  by 
a  first  mortgage  on  Mintwood,  and,  not  only  that,  he  added,  ‘Nothing 
can  happen  to  the  note  because  Early  has  a  plenty  of  money.’ 

Q.  Was  it  secured  by  a  first  mortgage  on  Mintwrood?  A.  Why, 
this  note  of  Kehoe’s - 

Q  Yes,  but  I  am  not  asking  about  that.  I  am  asking  about  the 
$2000  that  you  were  borrowing  on  that?  A.  Oh,  I  didn’t  mean 
that  that  was  secured.  I  said  that  note  was. 

Q.  W  as  Mr.  Lampton  to  give  your  daughter  all  of  the 
328  profit  he  made  on  this  syndicate  transaction?  A.  That  I 
knewT  nothing  about.  He  said  he  would  give  her  fourteen 
hundred  or  one  thousand  dollars  on  what  she  had  loaned  him.  T 
didn’t  know’  what  it  was  to  come  out. 

Q.  Then  he  said  something  about  Mr.  Early  having  money  in  that 
connection,  did  he?  A.  Yes,  that  is  just  what  I  said. 

Q.  What  did  he  say  about  that?  A.  He  said  nothing  could  hap¬ 
pen  to  it  because  Early  had  a  plenty  of  money. 

Q.  Did  you  understand  he  was  going  to  buy  a  piece  of  property 
for  your  benefit  or  for  your  daughter’s  benefit,  and  Mr.  Early  would 
make  good  any  loss  he  had?  A.  I  understood  that  there  w’as  a  syndi¬ 
cate  going  to  buy  this  piece  of  property,  and  that  money  of  my 
daughter’s  was  going  to  be  invested,  as  I  told  you,  to  borrow  enough 
money — two.  thousand  dollars. 

Q.  And  did  you  understand  that  this  property  w’as  to  be  bought 
for  your  daughter  and  sold  to  a  syndicate,  her  property,  and  Mr. 
Early  was  going  to  make  good  to  you  any  loss?  A.  I  don’t  know 
that  he  was  going  to  buy  the  whole  property  for  her,  but  that  was  her 
interest  in  it;  buy  an  interest  in  it. 

Q.  He  w  as  going  to  buy  the  property  and  give  her  an  interest  in  it, 
is  that  right?  A.  Why,  T  presume  so.  I  really  don’t  know.  He 
took  this  note  to  borrow’  two  thousand  dollars  on  it  in  order  that  he 
would  make  that  much  money  for  my  daughter.  And  I  remarked  to 
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him  at  the  time  I  didn’t  like  to  see  that  going  out  of  the  bank.  I 
•  j  *  small  debts,  and  then  he  said  that  would  pay  any  little 
indebtedness  that  I  had,  the  money  that  he  would  make,  and  said 
that  he  would  not  touch  the  principal.  I  said  I  would  not  have  the 
principal  touched  for  anything. 

Q.  Did  or  did  not  your  daughter  consult  you  about  her  business 
affairs:  A  Not  when  Early  and  Lampton  had  it,  for  I  know  noth¬ 
ing  about  business.  I  would  refer  her  always  to  the  ones  who  had 
charge  of  her  business.  I  knew  nothing  about  business;  if  I  had  I 
would  never  have  allowed  them  to  take  charge  of  it, 

Mr.  Darlington:  Now,  I  will  ask  the  Examiner  to  repeat  the 
question,  and  please  answer  it. 

(The  pending  question  was  read  aloud  by  the  Examiner.) 


A-  ^°\n.ot  with  reSard  to  investments  or  anything  of  the  kind. 
\\e  talked  it  over,  but  she  consulted  them  entirely;  everything  was 
left  to  them,  everything.  6 

Q,  Mrs.  Sands,  I  am  not  asking  you  a  word  about  Earlv  and  Lamp- 
ton  I  am  asking  about  whether  your  daughter  did  or  did  not  con¬ 
sult  you  about  her  business  affairs?  A.  No. 

Q.  Never?  A.  Why,  no,  she  did  not  consult  me  about  it.  I 
could  not  give  her  any  advice. 

329  9'  Iher,*  ®he  did  not  consult  you?  A.  Whv,  I  suppose  not. 

rw  i-  .  ^  Don  t  you  know  whether  she  did  or  not?  A.  Well,  Mr. 
Darlington,  I  could  have  no  more  directed  my  daughter  how  to  carry 

out  any  business  arrangements  than  a  child.  I  am  ashamed  to  sav 
so,  but  such  is  the  case. 

Q.  Do  >ou  think  I  have  asked  you  whether  you  were  capable  of 

advismg  her  or  not  .  My  question  was  whether  she  consulted  you 

about  them  at  any  time.  A.  No,  she  consulted  them. 

Q.  ^ther  before  or  after  Early  and  Lampton  took  charge  of  her 

a  course>  1 she  did  before  they  took  charge  of  things 

a  H\r  i,er?uy0U  lllore  capable  of  ^vising  her  then  than  afterwards? 

a  •  u  -v  were  considered — they  were  better  than  I  was  to 
advise  her. 

Q.  \V  ell,  uhich  of  her  business  affairs  did  she  consult  you  about? 
A.  1  have  no  idea. 

Q.  Mention  one.  A  I  could  not  tell  you,  Mr.  Darlington.  I 
had  nothing  in  the  world  to  do  with  business,  and  I  am  very  sorry  I 
can’t  enlighten  you  further.  *  3  l 

Q.  Ihen  why  did  you  say  she  did  consult  you  about  them  if  you 
cannot  remember  anything  she  consulted  you  about?  A.  Well  we 
may  have  talked  little  matters  over,  hut  I  haven’t  the  slightest  recol- 
lection  of  directing  her  m  business  affairs,  not  being  capable 

aboQut  themf  Ag  No^slie  didn’t.6"  ""  Whether  She  did  COnSult  ^ 
a  were  y.°ll  mistaken  a  moment  ago  in  saying  that  she  did? 

adyL  onn  b"inraat  an.  ““  n0t  °apable  °f  ***  “^7  any 
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Bv  Mr.  Poe: 

% 

Q.  Mrs.  Sands,  were  you  present  when  your  daughter  gave  Mr. 
Lampton  the  $3500  Kehoe  note?  A.  I  certainly  was,  yes,  sir. 

Q.  Whereabouts  was  it?  A.  In  his  office. 

Q.  Where  was  Mr.  Kehoe  at  that  time?  A.  I  have  no  idea. 

Q.  Mr.  Kehoe  got  possession  of  that  note,  did  he  not?  A.  I  don’t 
know  anything  about  that. 

Q.  The  note  was  cashed  by  Mr.  Kehoe,  wasn’t  it,  afterwards? 
A.  Never  that  we  knew  of. 

Q.  Neither  you  nor  your  daughter  ever  knew  of  Mr.  Kehoe’s  hav¬ 
ing  cashed  this  note?  A.  No,  never.  Never  would  have  allowed  it. 

Q.  What  became  of  the  note?  Was  it  paid  by  Mr.  Kehoe  when  it 
fell  due?  A.  No,  the  interest  was  paid  up  to  the  time  we  took 
330  our  business  away  from  Early  and  Lampton — that  my  daugh¬ 
ter  took  her  business  away,  and  the  interest  was  paid  by 
them,  and  I  didn’t  know  anything  about  the  note.  I  know  they 
never  gave  us  the  note. 

Q.  Do  you  know  whether  your  daughter  ever  received  a  check 
from  Mr.  Kehoe  on  account  of  the  principal  of  that  note?  A.  Never 
did. 

Q.  She  never  did?  A.  The  principal  of  the  note? 

Q.  Yes.  A.  No. 

Q.  You  mean  she  never  did,  or  she  never  did,  to  your  knowledge? 
A.  I  know  she  never  did. 

Q.  You  are  positive  of  that,  are  you?  A.  Yes. 

Redirect : 

In  testifying  on  cross-examination  that  Mr.  Sands  could  not  get 
out  all  through  the  month  of  March,  1904,  she  meant  March,  1905 — 
the  winter  after  the  Mintwood  home  property  was  sold;  Mr.  Sands 
was  ill  all  the  winter  following  the  Mintwood  home  property  sale, 
and  also  was  sick  all  the  summer  following. 

“Q.  Well,  is  it  or  is  it  not  a  fact  that  Mr.  Sands  was  confined  to 
his  house  and  unable  to  be  about  in  the  month  of  October,  1904? 
A.  Oh,  yes.  He  was  confined  to  his  house  all  that  fall.  Well,  he 
would  go  out  sometimes,  you  know,  but  he  was  sick,  he  was  a  sick 
man  the  whole  fall  and  all  the  winter.  Doctor  Deale  attended  him. 

Q.  How  about  later  on.  from  March,  1905,  to  October,  November, 
and  December,  1905,  was  he  able  to  be  about  at  all?  A.  Oh,  yes,  he 
was  down  the  country  then. 

Q.  During  all  of  that  time?  A.  No.  not  all  of  the  time  he  was  not 
away.  I  really  can’t  recall. 

Q.  Do  you  mean  to  be  understood  as  saying  that  for  any  great 
length  of  time  Mr.  Sands  was  totally  unable  to  go  out  on  the  street? 
A.  Oh,  no,  of  course,  he  was  not  totally  unable  to  go  out  on  the 
street.  He  would  go  out  on  the  street,  but  he  would  not  attend  to 
any  business.  Mr.  Sands  has  not  attended  to  any  business  for  a 
long  time.” 

Recross : 

October  10,  1904,  Mr.  Sands  came  up  from  the  country  to  attend 
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a  wedding — did  not  say  he  was  unable  to  go  out  at  that  time — said 
he  was  drinking. 

“Q*  Didn’t  you  say  he  was  sick  and  unable  to  go  out  at  that  time? 
A.  No,  you  misunderstood  me.  He  was  sick  from  drinking.” 

Mr.  JSands  was  not  able  to  do  anything  in  business,  but  went  out 
aaonalh .  It  was  later  that  same  year,  in  December,  that 
d31  he  lav  almost  unconscious;  he  was  not  able  to  attend  to  any 
business  whatever  in  October,  1904,  because  he  was  drinking, 
and  was  drunk  a  good  deal  of  the  time,  and  a  person  in  that  condi¬ 
tion  don’t  take  much  interest  in  business. 

Absolutely  certain  that  there  were  no  times  in  October,  1904, 

''  .11  Mr.  Sands  was  capable  of  examining  accounts  and  looking  after 
business  matters. 


Q.  And  that  has  been  his  condition  all  the  time  since,  except  the 
time  he  testified  in  this  case,  has  it?  A.  No,  sir,  not  all  the  time. 

Q.  M  hat  other  times,  do  you  recall,  when  he  was  capable  of  at¬ 
tending  to  business?  A.  He  has  never  been  capable  of  attending  to 
business  in  a  good  many  years,  Mr.  Darlington.  Never  at  all.  He 
would  not  allow’  11s  to  hint  business  to  him. 

Q,  \\  hat  time,  other  than  the  time  he  testified  as  a  witness  in  this 
ca^e,  do  you  recall  that  he  was  sober  and  capable  of  going  out  and 
talking  about  business,  and  giving  an  account  of  how  things  were? 

.  A  good  many  times  he  was  able  to  go  out,  but  he  has  never  had 

anything  to  do  with  our  business  since  it  was  turned  over  to  Earlv 
and  Lampton.  J 

Q.  Is  there  any  time,  except  when  he  was  a  witness  in  this  case 
when  he  was  sober  enough  and  well  enough  to  talk  about  business? 
A.  He  may  have  to  other  people,  but  lie  has  not  about  ours. 

Q.  I  didn’t  ask  you  about  what  he  has  done,  but  about  his  condi¬ 
tion.  A.  No,  never  that  we  considered  to  talk  on  business  with  him. 
I  have  never  talked  to  Mr.  Sands  about  business  since  Early  and 
Lampton  took  charge  of  our  affairs. 

Q.  Do  you  recall  any  time  when  he  was  in  a  condition  to  talk 
business  or  talk  about  business  matters,  except  the  time  w  hen  he  was 
a  witness  in  this  case,  since  October,  1904?  A.  No,  not  at  all:  that 

was  the  only  time.  I  don’t  know  anything  about  that  time,  whether 
he  was  capable  or  not. 

4\No-  These  gentlemen  called  him.  If  they 
considered  him  all  right -  ^ 

^  J*™”  l7,v0U  testified  in  this  case  that  he  wras  sober  for  a 
month  r  A.  Yes,  and  many  times  he  has  been  sober  for  a  month 
at  a  time,  but  we  never  consulted  him  about  our  business 
i  ,Q\  There  have  been  many  times  when  he  has  been  sober  and 
able  to  talk  business  if  lie  wanted  to  for  a  month  at  a  time?  A  If  he 
wanted  to,  but  we  didn’t  want  to  then.” 


332  William  Selhy  testified  February  3,  1912: 

.  Q£fhip  °1  the  American  National  Bank,  employed  there  since 
I  fk  Froduces  the  original  sheets  showdng  the  account  of  James 
J.  Lampton,  agent  for  Anne  L.  Lampton;  finds  no  check  for 
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$2496.28  dated  October  22,  1904,  to  the  order  of  Margaret  C.  Sands 
\va£>  e\er  paid  out  oi  tiiat  account — there  does  not  appear  to  be  any 
record  ot  it.  It  is  the  custom  of  the  bank,  and  ot  ail  banks,  to  cancel 
ail  cfiecks  which  are  paid,  by  stamping  them  “paid.”  Cannot  say 
definitely  whether  the  check  referred  to  was  ever  paid.  It  is  the 
custom  of  the  bank  to  return  cancelled  checks  to  the  depositors  when 
their  books  are  settled. 

Mr.  fetLLiVAN:  In  order  to  save  needlessly  incumbering  the 
record,  1  will  ask  counsel  for  the  defendants  if  they  dispute  that  this 
$2496.28  check  ol  October  22,  1904,  was  never  paid? 

Mr.  Darlington  :  \V  e  think  that  it  is  not  the  proper  way  to  get 
e\  iiience  in  the  case  at  this  time.  \\  hen  our  time  comes  we  will 
'  tier  our  uroof  with  regard  to  it.” 

The  $2496.28  check  referred  to,  (heretofore  in  evidence  as  De¬ 
fendants  Lx  hi  bit  2)  is  distinguishable  by  the  fact  that  it  is  not  cut 
with  the  bank  s  machine  cancelling  stamp,  and  he  finds  no  marks 
of  any  kind  on  it  indicating  a  payment. 

Cross  : 

1  he  ledger  sheets  produced  by  the  witness  show  account  of  James 
J.  Lampton  from  March  11,  1904,  to  August  19,  1906.  The  earliest 
cancelled  check  he  has  relating  to  the  account  is  October  17,  1906, 
and  he  has  only  sixteen  checks  altogether.  The  earliest  deposit  slip 
he  finds  is  {September  19,  1905,  and  he  only  finds  eighty-two  alto¬ 
gether — there  are  many  others  that  he  has  not  been  able  to 
find. 


333  Immediately  preceding  the  testimony  of  Dr.  Henry  B. 

Deale  on  February  3,  1912,  Early's  counsel  made  the  follow¬ 
ing  offer  or  statement: 

“Mr.  Darlington:  Just  take  a  note,  Mr.  Examiner.  Counsel  for 
the  plaintiff  calls  for  the  letter-press  book  of  the  firm  of  Early  and 
Lampton  from  April,  1906,  to  August,  1908,  and  counsel  for  the 
defendant  Early  produces  the  book  under  the  rule  that  any  letters 
examined  shall  become  part  of  the  record.  The  index  shows  the 
letters  which  were  written  by  the  firm  to  the  complainant.  I  have 
no  objection  to  their  being  examined  and  being  copied  into  the 
record.  I  think  there  are  seven  of  them  in  number.” 

Dr.  Henry  B.  Deale  testified  February  3,  1912: 

A  practicing  physician  in  Washington  since,  he  thinks,  1888. 
Has  known  plaintiff  and  her  father  and  mother  since  very  shortly 
after  he  began  practicing.  It  was  some  years  after  that  when  he 
became  their  family  physician.  First  attended  Mr.  Sands  when  the 
family  were  living  in  the  Mintwood  home  property — never  attended 
him  during  any  prolonged  illness  while  he  lived"  in  that  propertv, 
but  did  so  at  the  Mendota  subsequently,  when  Mr.  Sands  was  sick 
for  two  or  three  months  at  least,  the  definite  time  witness  don't 
know — it  was  in  cold  weather — does  not  recall  the  year.  Witness 
looked  up  his  books  showing  the  dates  of  his  visits,"  but  found  no 
record,  the  books  having  been  previously  destroyed.  Cannot  say  how 
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often  he  visited  Mr.  Sands  during  that  period — could  only  give  an 
estimate— would  say  six  or  eight  times.  His  daily  record  has  not 
been  preserved.  During  this  Mendota  illness  Mr.  Sands  “had  a  very 
muc  l  en  arged  iver,  with  fluid  in  the  abdomen,  and  verv  weak  heart 
action.  Such  a  condition  is  sometimes  caused  bv— is  frequently 
caused  by  the  excessive  use  of  alcohol,  but  witness  cannot  say  that  it 

ocm  ",as.  ‘I115  dlrect  cau°®  lr>  ‘his  case— would  not  pretend  to  say 
dd4  that  it  was  necessarily  the  cause  in  this  case,  but  knows  that  it 
frequently  does  cause  this  condition— that  the  excessive  use  of 
alcohol  causes  an  enlarged  liver,  with  the  other  symptoms  in  con- 
equence  of  it.  Mr.  Sands  was  confined  to  his  bed  and  then  up  and 
around  the  room  some— would  sit  tip  in  a  chair,  but  was  confined  to 
e  apartment  for  weeks — would  say  from  two  to  three  months,  just 

SKSSS ,“t!  h”"g  d*t>  '»  *”  »“  “  »=“«  W".  to  *1. . 

3.™"f„i»n„.1‘S'.5nkdL'ondilio”  lh*n  ,h,t  indi“w  ■»i’ 

“Q.  \\  as  his  condition  such  that  he  could  attend  to  business  gen¬ 
erally,  or  advise  others  generally  in  regard  to  business  affairsf  in 

jour  judgment.  A.  I  would  not  consider  the  judgment  of  any 
man  in  his  condition  particularly  good.”  ^ 

It  was  evident  to  any  one  that  Mr.  Sands  was  a  sick  man  but  wit¬ 
ness  does  not  think  that  his  mental  condition  was  such  that  it  would 

have  been  evident  to  any  one  that  there  was  anything  out  of  the 
wfly# 

Q*  you  observe  any  nervousness  or  peculiar  weakness  about 
him  during  that  time?  A.  None  other  than  you  would  see  in  a 
man  in  Ins  physical  condition,  with  his  physical  derangement  that 
he  had,  a  man  who  is  as  ill  as  he  was  would  naturallv  show  a  cer¬ 
tain  amount  of  nervousness,  but  nothing  more  than  anv  other  ill- 
ness  would  produce.  J 

4k^‘-nVaSolliSAPh^sical  con1dition  g^atly  weakened,  or  not,  during 
this  illness?  A.  Very  much  so.”  6 

Cross: 


Family  physician  of  the  Sands’  family  for,  should  sav,  twenty 
years.  Mendota  illness  of  Mr.  Sands  was  sometime  in  the  fall  and 
winter— has  no  means  of  determining  whether  it  was  before  or  after 
Onristmas  best  impression  or  recollection  would  be  that  his  visits 

were  at  least  six  or  eight  in  number  during  that  illness _ didn’t  re- 

qjrire  \ery  frequent  calls.  Mr.  Sands’  greatly  weakened 
660  physical  condition  was  more  particularly  at  the  first  after 
which  he  did  improve — it  would  be  a  matter  of  guess,  work 

to  say  how  long  the  condition  of  great  physical  weakness  continued _ 

would  say  that  Mr.  Sands  was  very  much  prostrated  for  from  three 
to  four  weeks. 

Does  not  recall  any  other  attendance  professionally  upon  Mr. 
Sands,  except  an  occasional  one  or  two  visits. 

^0n.na11  of  Mr*  Darlington>  witness  produced  letter  dated  Janu¬ 
ary  30,  1912,  from  Mr.  Sands  to  the  witness,  consenting  that  the 
witness  might  testify  fully  and  freely  concerning  whatever  he  mav 
29— 2783a  * 
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have  learned  at  any  time  concerning  Mr.  Sands  in  witness’  capacity 
as  his  physician.) 

Witness  testified  that  said  letter  was  delivered  to  him  by  Mr. 
Sands  himself,  Mr.  Sands  stating  to  witness  that  he  was  at  liberty 
to  use  the  letter,  if  necessary,  and  also  to  state  that  Mr.  Sands  gave 
it  to  witness. 

Thereupon,  on  said  February  3, 1912,  the  press-copy  book  of  Early 
and  Lampton  from  April,  1906,  to  August,  1908,  was  again  pro¬ 
duced  by  Mr.  Darlington.  The  following  press  copy  appearing 
therein  was  copied  into  the  record: 

“Washington,  D.  C.,  September  5th,  1907. 
Miss  Margaret  C.  Sands,  Beverly,  New  Jersey : 

Sign  and  return  papers.  Important.  Answer. 

JAMES  J.  LAMPTON.” 

Immediately  thereafter  Mr.  Sullivan  made  the  following  state¬ 
ment  on  the  record: 

“Mr.  Sullivan  :  I  might  make  this  statement  on  the  record,  to 
avoid  any  misunderstanding:  In  examining  the  press-copy  book 
from  April,  1906,  to  August  10,  1908,  of  Early  and  Lampton,  pro¬ 
duced  by  the  defendants  at  this  session,  the  plaintiff  makes  no  stipu¬ 
lation  with  counsel  for  the  defendants  whatever.  Whatever 
336  papers  in  this  book  are  deemed  by  the  plaintiff  to  be  material 
and  pertinent  will  be  offered  in  evidence  by  the  plaintiff; 
other  papers  not  deemed  by  the  plaintiff  to  be  material  or  pertinent 
will  not  be  offered,  but  defendants  can  otter  the  same,  or  otherwise 
proceed  as  they  are  advised.” 

Thereupon  an  undated  letter  found  at  page  86  of  said  letter-press 
Look,  the  letter  on  the  preceding  page  being  dated  Julv  7,  1906,  and 
the  letter  on  the  succeeding  page  being  dated  July  9,  1906,  was  read 
into  the  record  as  follows: 


“My  Dear  Miss  Sands:  Enclosed  please  find  letter  which  Mr. 
Lampton  asked  me  to  forward  to  you.  We  beg  to  notify  vou  that  we 
have  this  day  deposited  with  the  White  Star  line  in  this  city,  to 
your  credit,  the  proceeds  of  your  rents,  amounting  to  $318.54. 
Trusting  that  this  is  satisfactorv,  we  remain 
Very  trulv  yours, 

EARLY  &  LAMPTON. 


How  are  you?  Why  don’t  you  drop  me  a  line? 
With  regards, 


J.  J. 


LAMPTON.” 


The  signature  “Early  &  Lampton,”  as  also  the  memoranda  ap¬ 
pearing  below  said  signature,  is  in  the  handwriting  of  Mr.  Lampton, 
and  was  so  conceded  by  counsel  on  both  sides. 

Thereupon,  a  further  letter  was  copied  into  the  record  from  said 
press-copy  book,  the  same  bearing  date  September  14,  1906,  and 
reading  as  follows: 
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“My  Dear  Miss  Sands:  As  Mr.  Lampton  is  out  of  the  city  at 

present  your  letter  of  the  5th  instant  written  at  Lucerne  has  been 
nanoHi  me  for  attention. 

Regarding  the  question  of  the  rents  from  your  various  properties 
here  in  \\  ashington,  I  beg  to  state  that  we  have  deposited  with  the 
mte  Star  line  to  your  credit  two  different  sums  of  money  and  at 
\o  distinct  dates.  ou  state  that  you  onlv  received  one  remittance, 
which  I  cannot  understand  as  I  hold  the  receipts  of  the  White  Star 
line  for  these  amounts,  one  on  the  9th  of  July  for  $318.54,  and  one 
on  the  20th  of  August  for  $150.  If  you  will  communicate  with  the 
Com  pa  m  at  their  Paris  address  you  will  undoubtedly  be  advised  of 
the  second  remittance. 

The  semi-annual  interest  on  the  St.  eGorcre  apartments  had  to  be 
paid  and  that  greatly  reduced  the  net  proceeds  of  your  rents.  I  beg, 
however,  to  state  that  on  Monday  morning,  September  17th  I  will 
deposit  with  the  White  Star  line  for  your  credit  a  check  for  $150. 

Q97  Regarding  the  other  matters  referred  to  in  your  letter,  they 
661  will  be  placed  before  Mr.  Lampton’s  attention  immediately 
upon  his  return  to  the  city. 

W  e  ha\e  also  been  obliged  to  pay  out  of  the  proceeds  of  your  rents 
se\  era  I  large  sums  of  money,  as  per  the  statements  which  we  have  now 

^  a  t  rp,  •  i  y ,  —  .  _  ^  ahe  up  several  of  your  notes  in 

iavor  of  J.  Th ilman  Hendricks  secured  on  some  of  your  property 

as  the  said  property  was  about  to  be  advertised  for  sale  under  the 
eed  of  trust,  as  we  did  not  at  the  time  have  sufficient  money  to  your 
credit  to  meet  these  notes  but  had  to  advance  same. 

Trusting  this  is  clear  and  that  you  will  now  understand  why  you 
have  received  no  greater  amounts,  from  us,  we  remain 
Very  truly  yours, 

JAMES  II.  SIMPSON,  Bookkeeper” 

Thereupon  there  was  also  copied  into  the  record  from  said  press- 
copy  book  an  undated  cablegram  appearing  in  said  book  between 
letters  dated  May  4th  and  May  6th,  1907,  and  reading: 

Sands.  Firenzi.  Return  deed.  Sending  money.  Lampton. ” 
Thereupon  there  was  also  copied  into  the  record  from  said  press- 
copy  hook  the  letter  dated  June  6th,  1907,  identical  with  copv  al¬ 
ready  in  e\  idence  as  defendants’  exhibit  5,  and  already  appearing 
at  page  68  of  this  statement  of  evidence. 

Thereupon  there  was  also  read  into  the  record  from  said  press- 
copy  hook  the  following: 

*  “June  14th,  1907. 

Miss  Margaret  C.  Sands,  No.  9  Rue  Scribe,  Paris,  France. 

Dear  Miss  Sands:  We  enclose  a  letter  from  Mr.  Charles  W. 
Fairfax,  trustee,  dated  June  11th,  regarding  the  Winchester  Apart¬ 
ment  House,  which  explains  itself. 

We  suggest  your  immediate  attention  to  the  matter,  as  Mr.  Harper 
might  order  a  sale  at  once. 

Yours  very  truly, 


EARLY  &  LAMPTON.” 
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(It  was  agreed  on  both  sides  that  the  signature  was  in  the  hand¬ 
writing  of  Mr.  Early.) 

338  Thereupon  there  was  also  read  into  the  record  from  said 
press-copy  book  the  following: 

“December  7th,  1907. 

Miss  Margaret  C.  Sands,  2010  Columbia  Road,  City. 

Dear  Miss  Sands:  We  are  very  sorry  to  inform  you  that  the  fur¬ 
nace  or  steam  heating  apparatus  in  the  St.  George  is  in  a  very  bad 
condition,  so  much  so  that  it  will  require  about  $226  to  put  it  in 
order.  This  is  the  lowest  hid  that  we  have  been  able  to  get.  This 
condition  has  cone  on  for  several  davs  and  the  janitor  has  been  un¬ 
able  to  make  a.  fire.  Tt  is  verv  important  for  us  to  know  at  once 
whether  we  shall  proceed  at  once  to  arrange  to  have  the  work  done, 
hut  we  shall  have  great  difficultv  in  getting  any  one  to  do  the  work 
unless  we  will  agree  to  assign  them  the  rent  each  month  towards 
the  liquidation  of  the  hill.  You  will  kindly  let  me  hear  from  you  at 
once,  as  we  fear  that  unless  the  work  is  done  immediately  the  ten¬ 
ants  will  all  move  out.  and  of  course  thev  could  not  he  blamed  for 
so  doing.  Therefore  it  is  important  and  imperative  that  we  have 
your  answer  immediately. 

Yours  very  truly, 

EARLY  &  LAMPTON.” 

(The  signature  “Early  &  Lampton”  is  in  the  handwriting  of  Mr. 
Early.) 

339  Mrs.  Anne  L.  Lampton,  testified  February  7,  1912,  at 
2107  Wyoming  Avenue. 

Is  a  defendant  in  this  case.  Wife  of  James  J.  Lampton.  Married 
fifteen  years.  Had  property  in  her  own  right  at  the  time  of  mar¬ 
riage,  and  has  also  acquired  some  since  otherwise  than  from  her 
husband. 

“Q.  What  property  have  you  since  acquired  otherwise  than 
through  your  husband?  A.  Why,  a  lot  of  property.  I  don’t  know 
what  you  mean.  I  could  not  tell  all.  I  have  houses.” 

Has  paid  for  her  houses  out  of  her  own  personal  money,  by  her 
own  check — sometimes  on  American  National,  and  sometimes  Riggs 
and  sometimes  American  Securitv  and  Trust. 

“Q.  Do  you  know  anything  about  an  account  in  the  American 
National  Rank  known  as  ‘James  J.  Lampton,  agent  for  Anne  L. 
Lampton?’  A.  I  knew  there  was  one. 

Q.  Did  you  have  any  personal  interest  in  that  account?  A. 
Nothing  whatever. 

Q.  Why  was  it  so  kept?  A.  Mr.  Lampton  kept  it  to  accommo¬ 
date  himself.” 

Acquired  lot  49,  square  176.  being  1905  17th  street,  in  1903  or  ’4. 
Acquired  lot  65  in  square  208,  1445  Corcoran  street,  in  1907. 

“Q.  From  whom  did  you  purchase  it?  A.  Oh,  I  bought  it 
through  Mr.  Lampton,  the  agent.  I  don’t  know  who  the  owner 
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Q.  Did  you  see  the  owner  at  all  during  the  transaction?  A.  No. 
Q.  Your  husband,  Mr.  James  J.  Lampton,  acted  for  you  in  that 
matter?  A.  Yes. 

Q.  What  consideration  did  you  pay  for  that  purchase?  A.  Three 
hundred  dollars. 

Q.  Was  it  paid  by  check?  A.  Yes. 

Q.  On  what  bank?  A.  I  think  the  American  National. 

Q.  Your  personal  account?  A.  Yes. 

Q.  Have  you  your  cancelled  checks  on  that  bank  covering  1907? 
A.  No. 

Q.  Where  are  they?  A.  I  don’t  know.” 

340  Paid  three  hundred  dollars  by  witness’  personal  check, 
thinks  on  the  American  National  Bank.  Looks  after  that 

bank  account  herself. 

Asked  as  to  sources  from  which  she  has  received  money  since  mar¬ 
riage,  replied  “From  making  investments.”  Asked  who  attended  to 
the  investments  for  her,  whether  her  husband  did,  replied,  “Some¬ 
times;  not  always.  T  have  bought  stock  in  the  title  company,  <fec.” 
Don’t  remember  whether  husband  had  anything  to  do  with  those 
investments.  Still  owns  title  company’s  stock,  bought  it  out  of  her 
own  money,  but  don’t  know  from  what  source  she  derived  the 
money. 

Before  marriage  owned  a  house  on  15th  street. — don’t  remember 
whether  she  sold  it  before  or  not.  Had  no  other  real  estate  when 
married,  but  had  money  in  bank — a  bank  in  Watertown,  New  York. 
Don’t  remember  whether  any  of  this  money  went  into  purchase  of 
Corcoran  street  house.  Don’t  remember  whether  that  money  was 
SDent  or  was  brought  to  Washington  and  deposited  in  bank  here. 
Has  monev  which  comes  in  regularly  from  different  sources.  Re¬ 
ceives  $1,000  a  year  from  the  Roswell  P.  Flower  estate,  but  receives 
no  regular  income  from  any  other  source.  Has  been  depositing 
this  $1,000  in  Washington  bank  accounts. 

M  hen  she  took  the  Corcoran  street  house  there  were  trusts  on  it, 
and  the  $300  was  paid  for  the  equity.  She  is  unable  to  find  the  can¬ 
celled  check  or  check  stub  showing  said  $300  payment. 

Purchased  2107  Wyoming  Avenue  in  March  a  year  ago,  she 
thinks.  Is  in  her  name  and  belongs  to  her  exclusively.  It  was  paid 
altogether  out  of  her  own  property,  and  none  of  it  had  come  to  her 
from  her  husband. 

341  Cannot  recall  tp  whom  she  made  her  check  for  the  Corco¬ 
ran  street  house  payable.  Don’t  know  whether  or  not  it  was 

to  her  husband.  Don’t  know  whether  or  not  husband  was  the 
owner  of  the  house.  Is  certain  that  $300  check  was  given  for  the 
purchase  of  the  Corcoran  street  house  and  not  for  something  else. 
(Thereupon  she  produces  a  check  stub  book  on  the  American  Se¬ 
curity  and  Trust  Company  containing  entry:  “1907,  March  6th, 
J.  J.  Lampton  for  2  houses,  1445  Cor.  319  15th,  $300.”)  Deal  for 
319  15th  street  did  not  go  through.  Does  not  remember  how  much 
of  the  $300  was  paid  for  it,  nor  does  she  remember  anything  about  it 
Supposes  the  whole  matter  was  in  the  hands  of  her  husband.  Had 
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no  talk  herself  with  the  parties.  Knows  she  paid  the  $300  and  got 
the  Corcoran  street  house — that  is  all  she  knows  of  the  transaction. 

Cross: 

Mr.  Lampton  had  told  her  what  the  trust  was  on  the  Corcoran 
street  house.  She  knows  what  rent  it  produced  and  has  always  re¬ 
ceived  the  rent  herself  from  the  parties  down  to  the  present  time, 
whenever  it  was  occupied.  Asked  by  her  counsel  whether  the  17th 
street  property  was  bought  in  the  same  way,  replied  “Yes.” 

Produced  letter  from  her  husband  to  herself,  as  follows: 

“Washington,  P.  C.,  March  7th,  1907. 

Dear  Nancy  :  Please  send  me  your  cheque  for  $200 — T  am  deed¬ 
ing  you  1445  Corcoran  and  319 — 15th — Corcoran  rents  for  $25.50 
and  15th  for  18.50  per  month.  Will  collect  the  deposit  on  R 
street  todav.  Yours  with  love 

JIM.” 

“Q.  Mis.  Lampton,  you  have  been  in  the  habit  of  operating 
quite  extensively  with  your  husband  as  vour  agent  in  real 
342  estate  here?  A.  Yes. 

Q.  Taking  his  advice  and  investing  your  own  funds  and 
propertv?  A.  Yes. 

Q.  That  is  the  case  with  the  house  in  which  we  are  now  taking 
this  testimony,  is  it  not?  A.  Yes. 

O.  When  you  bought  the  propertv  on  Corcoran  street  in  March. 
1907,  whose  money  paid  for  it?  A.  Mv  own  money. 

Q.  Now,  at  that  time,  as  I  understand  it,  the  property  was  sub¬ 
ject  to  two  trusts,  was  it  not?  A.  Yes. 

Q.  One  for  $750  and  one  for  how  much?  A.  One  for  $2,700. 

Q.  $3,500,  and  vou  paid  $300  for  the  equitv  over  and  above  the 
$3,500?  A.  Yes. ' 

Q.  And  you  still  own  that  property?  A.  I  do. 

Has  reduced  the  trust  on  the  Corcoran  street  house  since  she  pur¬ 
chased  it.  Belt  and  O’Brien  Company  are  the  agents  for  the  collec¬ 
tion  of  the  rents,  which  are  accounted  for  to  her.  Did  not  get  from 
her  husband  the  $300  which  she  put  into  the  Corcoran  street  prop¬ 
erty. 

“Q.  This  bank  account  in  the  American  National  Bank  in  the 
name  of  ‘J.  J.  Lampton,  agent  for  Anne  L.. Lampton’  was  put  there, 

I  understood  you  to  say,  for  the  business  convenience  of  your  hus¬ 
band?  A.  Yes.  accommodation  to  him. 

Q.  You  don’t  know  of  it,  the  opening  of  the  account  in  that  way, 
when  it  was  originally  opened,  did  you?  A.  No. 

Q.  Your  husband  was  engaged  in  the  real  estate  business,  I  be¬ 
lieve,  at  that  time,  and  with  handling  much  money  belonging  to 
other  people?  A.  Yes. 

Q.  And  he  also  had  some  judgments  against  him  at  that  time? 
A.  Yes. 

Q.  And  it  was  for  the  purpose,  as  I  understand  it,  of  preventing 
the  annoyance  of  attachments  on  those  judgments  that  the  account 
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derstocd  that  W“y  at  that  time  him?  A-  That  is  wha‘  I  un- 

Q.  You  never  drew  a  eheek  against  that  account  or  obtained  a 
discount  by  reason  of  any  accommodation  in  that  account,  did  you? 

A.  x\0. 

oao  a  ^ vt  ‘Implied  any  money  in  that  account  to  your  own  use? 

o4 6  A.  Never. 

Redirect: 


Has  paid  off  the  second  trust  of  $750  and  $500  on  the  first  trust 
upon  the  Corcoran  street  house.  Don’t  remember  whether  she  drew 
a  check  in  each  instance.  Don’t  remember  when  the  first  reduction 
was  made.  Don’t  think  she  could  tell  anything  about  it  from  her 
stub-check  books.  Mr.  Lampton  attended  to  the  matter  for  her. 
Knows  said  trusts  were  reduced  because  she  made  the  payments  her¬ 
self— made  them  to  Mr.  Lampton.  “All  of  the  checks  go  through 
him,  you  know.  lie  attends  to  my  business  for  me  usually.”  Mr. 
Lampton  was  not  the  holder  of  either  of  those  trusts. 

“Q.  Mrs.  Lampton,  I  will  ask  you  to  look  at  your  deposit  book  on 
the  American  National  Bank  and  particularly  to  the  deposits  in 
April  and  May  of  190o,  as  follows:  ‘April  1,  $1,500;  April  20  $300- 
April  2!,  $700;  April  29,  $2,000;  May  13,^l>20.50,Pand  May  26; 
<>1,U00,  and  will  ask  you  to  explain  what  thev  were  for?  A.  Anril 
1st,  is  that  the  first  one?  "  ^ 

Q.  April  1st.  A.  Oh,  I  can’t  remember  what  they  were  for  I 
know  there  was  a  n,ote  paid  in  of  $1,500. 

Q.  M  hose  note  was  it?  A.  I  don’t  remember.  The  note  was  paid 
and  i  put  it  in  bank  there.  I  suppose  this  is  one  of  them. 

Q.  Do  you  know  where  you  had  gotten  the  note?  A.  No. 

Q.  Had  you  gotten  it  from  any  one  but  Mr.  Lampton?  A.  I 
don’t  reinember.  I  had  a  note  and  it  was  paid  and  I  put  it  in;  it 
was  $1,500.  You  see,  this  is  seven  years  ago. 

Q.  Can  you  explain  any  of  the  other  items  to  which  I  have  called 
attention?  A.  No,  I  don’t  know  anything  about  them. 

Recross : 


None  of  the  deposits  referred  to  were  received  from  Mr.  Lampton, 
nor  from  Miss  Sands  or  Mrs.  Sands. 

“Q.  Do  you  know  whether  or  not  these  were  moneys  which  you 
received  in  that  way,  or  whether  they  came  from  your  separate  estate 
in  other  ways,  or  have  you  any  very  distinct  recollection  on 
344  the  subject  about  it?  A.  They  were  moneys  that  had  been 
invested  and  paid  in,  of  my  own  money  that  I  invest.” 

Re-redirect  : 


Knows  none  of  this  money  came  from  her  husband  because  if  he 
had  given  her  money  she  would  have  known  it.  He  never  gave  her 
any  money  for  investment  or  for  deposit  in  her  bank  account.  He 
did  make  a  deposit  to  pay  the  house  bills. 

“Q.  Did  he  ever  make  a  deposit  for  you  in  any  of  your  bank 
accounts?  A.  Yes. 
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Q.  Well,  how  do  you  know  he  didn't  make  some  of  these  deposit4* 
then?  A.  They  are  too  large. 

Q.  During  April  and  May,  1906,  you  deposited  $7,020.50.  Are 
you  not  able  to  give  us  some  specific  information  as  to  where  that 
money  came  from?  A.  Except  from  money  that  had  been  invested 
by  myself  and  paid  in. 

Q.  Invested  with  whom?  A.  The  notes. 

Q.  Invested  by  your  husband  for  you?  A.  By  myself. 

Q.  Then  do  I  understand  you  to  say  that  your  husband  had  noth¬ 
ing  to  do  with  any  of  these  deposits?  A.  He  might  have. 

•Q.  Did  you  ever  yourself  collect  on  any  note  held  by  you,  or  did 
your  husband  make  the  collection  for  you?  A.  Mr.  Lampton  col¬ 
lects  them.  I  think  sometimes  they  are  paid  at  the  bank  without 
Mr.  Lampton ;  men  go  in  and  pay  them  in  the  bank  and  put  them 
to  my  account. 

Q.  Do  you  keep  any  account  of  notes  that  you  have  purchased? 
A.  No. 

Q.  You  never  keep  any  such  account,  or  never  have  kept  any  such 
account,  have  you?  A.  Not  myself. 

Q.  Who  has  kept  the  account?  A.  The  bank." 

Re-recross: 

Remembers  that  when  she  lived  at  2016  Wyoming  Avenue  she 
borrowed  some  money  from  Mr.  Peake  on  that  property — $1,500,  as 
near  as  she  can  remember. 

“Q.  Might  not  these  deposits  which  were  made  in  the  bank  about 
that  time  be  the  proceeds  of  that  loan  which  you  obtained.  A.  They 
might;  I  have  forgotten  it;  they  might." 

Does  not  remember  and  is  not  sure  about  the  amount;  it  might 
have  been  more. 

Re-redirect: 

Asked  for  what  purpose  the  money  was  borrowed  from  Mr. 
345  Peake,  replied,  “1  don’t  know  what  you  mean."  Question 
repeated,  and  she  replied,  “I  don’t  remember."  Asked  then 
how  she  remembers  borrowing  it,  replied,  “Well,  I  just  remember." 
Asked  where  it  went,  replied: 

“It  went  to  pay  the  bills,  I  suppose.  I  don’t  know  where  it  went, 
but  I  remember  that  it  was  borrowed." 

James  J.  Lampton  testified  February  17,  1912: 

Identified  three  of  the  deposit  slips  on  account  of  Anne  L.  Lami>- 
ton,  guardian  of  Dorothy  A.  Lampton,  out  of  thirty-five,  as  being 
in  witness’  handwriting.  Upon  further  consideration,  he  thinks  one 
of  these  three  is  in  the  handwriting  of  Mrs.  Lampton.  She  has  an 
interest  in  some  matters  in  Watertown,  and  gets  checks  from  there. 
Witness  does  not  know  whether  these  checks  are  for  her  personal 
or  guardianship  account,  nor  anything  about  the  guardianship  mat¬ 
ter.  He  has  seen  checks  drawn  against  that  account,  but  has  no  per¬ 
sonal  knowledge  of  it  and  never  drew  any  checks  against  it. 
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“Q;  Is  it  not  a  fact  that  you  managed  Mrs.  Lampton’s  affairs 
principally  yourself?  A.  No,  I  did  not;  that  is,  I  did  not - 

y.  I' or  her  I  mean?  A.  Of  course,  I  managed  some  of  her  affairs- 
I  make  some  investments  for  her.” 


Charles  E.  Marsh  testified  February  17, 1912: 

Assistant  secretary  Columbia  and  Real  Estate  Title  Insurance 
Companies.  Witness’  company  disbursed  the  proceeds  of  the  sale  of 
ion-  ‘ n,ohe'ut«r.-‘' p«rtment  House,  lot  218,  square  151,  in  March, 
^  March  loth,  190o,  is  the  date  of  the  settlement.  Witness  has 
with  him  the  rough  working  statement  of  the  settlement.  Onlv 
brought  with  him  cancelled  checks  relative  to  funds  disbursed  to 
early  and  Lampton,  or  Early  and  Lampton,  agents.  A  check  was 
received  from  Charles  Early,  special,  for  $3,881.82,  and  the  amount 
paid  to  Joseph  \\ .  Harper,  the  seller  of  the  property,  was  $8,485.58, 
paid  by  Company  s  check.  The  settlement  was  made  pursuant  to 
written  directions  signed  by  Mr.  Early,  which  writing  is  produced 
as  follows:  °  r 


“Washington,  D.  C.,  3,  17,  1905. 

Real  Estate  Title  Insurance  Company  of  the  District  of  Columbia. 
1  he  Columbia  Title  Insurance  Company  of  the  District  of  Columbia. 

Gentlemen  :  Enclosed  please  find  check  for  $3,881.32  Dollars  to 
be  applied  on  account  of  purchase  by  James  E.  Evans  (M.  C.  Sands) 
of  Lot  218  Square  151  on  the  following  terms: 

346  Price  of  property  $24,100. 

Less  deposit  of  $200. 

Subject  to  deed  of  trust  of  $15,000  (dated  3/16/05) 

Deferred  purchase  money  trust  of  $5,000  (dated  3/17/05). 

Cash  balance  $3,900. 

Rent,  insurance,  taxes  to  be  adjusted  to  Mch.  15/05. 

T-itle  fees,  conveyancing,  notary  fees  and  recording  to  be  paid  bv 
vendor.  r  J 

You  are  to  issue  your  certificate  of  title  reporting  title  to  said  prop¬ 
erty  good,  according  to  the  record,  in  Margaret  C.  Sands,  subject  only 
to  above  trusts  aggregating  $20,000. 

Rent,  $200.  in.  pd.  to  Apl.  1/05  and  $80  due  from  Mr.  Harper 

Fire  Ins.  premiu-  $108.  F  * 

CHARLES  EARLYS 

Title  Company  prepared  deed  of  trust  for  the  Riggs  loan  of 
$lo,000,  but  does  not  know  who  prepared  the  deed  of  conveyance 
or  the  $5,000  deferred  money  trust  deed. 

Title  Company  made  settlement  in  the  matter  of  the  $1,100  second 
trust  placed  on  1859  Mintwood  Place.  There  was  an  existing  incum¬ 
brance  on  the  property  which  was  taken  up,  and  a  new  first  trust  of 
$7,000  was  put  on  in  connection  with  this  $1,100  second  trust,  the 
previously  existing  incumbrance  having  been  paid  off  out  of  moneys 
derived  from  these  two  last  named  trusts.  Title  Company’s  papers 
relating  to  the  matter  include  a  letter  from  J.  Thilman  Hendricks, 
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dated  October  6,  1905,  saying,  “Please  collect  for  me  the  sum  of 
$163.80  in  payment  of  life  insurance  premium.1 ”  Witness  don’t 
know  what  the  life  insurance  premium  matter  was,  but  presumes 
that  can  be  found  out  from  Mr.  Hendricks.  Does  not  find  any  in¬ 
structions  from  Mr.  Lampton  or  Mr.  Early  to  comply  with  the  re¬ 
quest  of  that  letter — “Don’t  appear  to  be  any  here,  no  other  than 
acting  under  instructions  of  the  agent,  Mr.  Lampton.”  No  written 
instructions.  Title  Company  takes  its  instructions  from  the  agent 
delivering  the  deed  and  note. 

None  of  the  settlements  about  which  witness  is  testifying  were 
made  by  him  personally — were  made  by  his  predecessor,  Mr. 

347  William  L.  Miller,  who  is  now  with  Thomas  J.  Fisher 
and  Company. 

Title  Company  made  settlement  in  the  matter  of  the  loan  on  St. 
George  Apartment  House,  lot  12,  square  85,  in  February,  1905, 
made  by  American  Security  and  Trust  Company  to  Margaret  C. 
Sands.  Finds  no  written  instructions  except  letter  from  A.  Walton 
Fleming,  apparently  representing  Mr.  Lampton,  dated  February 
7th,  1905,  and  reciting: 

“I  send  you  herewith  at  the  request  of  Mr.  Lampton  statement 
of  rent  from  1863  Mintwood  Place  &  check  to  Early  &  Lampton, 
agents,  for  $180.67.  Will  you  please  deliver  this  check  when  the 
notes  of  Margaret  L.  and  Laurence  Sands  aggregating  $15,500.00 
secured  on  the  St.  George  Flats  are  paid.  The  deed  from  me  to 
Margaret  C.  Sands  of  1863  Mintwood  Place  may  also  be  delivered 
and  recorded  when  the  Sands  notes  are  paid.” 

Title  Company  records  do  not  show  that  it  disbursed  the  proceeds 
of  sale  of  1859  Mintwood  place  in  June,  1907,  but  did  disburse  the 
proceeds  of  a  loan  of  $2,000,  as  to  which  there  were  no  written  in¬ 
structions,  but  received  verbal  instructions  through  the  agents,  Early 
and  Lampton.  Finds  a  written  but  unsigned  memoranda  relating 
to  the  matter  as  follows : 

“Release  deed,  deed  of  trust  note  and  insurance  policy  left  with 
company  by  Charles  Early  to  be  recorded  and  proceeds  of  loan  paid 
to  Early  and  Lampton,  agents,  so  says  Mr.  Early.” 

The  proceeds  were  paid  to  Early  and  Lampton,  agents,  according 
to  Title  Company’s  records,  and  amounted  to  $1,787.39.*  Witness 
produced  the  cancelled  check  of  the  Title  Company,  drawn  to  the 
order  of  Early  and  Lampton,  agents,  for  $1,787.39,  dated  June 
28th,  1907,  and  bearing  endorsement  “Early  <fe  Lampton,  agents,” 
and  “Charles  Early,  special.” 

Title  Company  disbursed  proceeds  of  sale  of  T867  Mintwood  Place, 
lot  135  in  Widow’s  Mite,  in  May,  1905.  Full  purchase  price 

348  of  the  property  was  $9,850.00,  and  the  balance  was  paid  by 
cancelled  check  which  witness  produces,  dated  May  4th, 

1905,  to  the  order  of  Charles  Early,  agent,  for  $1,652.16,  said  check 
being  endorsed,  “Charles  Early,  agent.”  The  Title  Company  re¬ 
ceived  from  Elizabeth  S.  Danenhower  the  moneys  disbursed  in  the 
settlement.  Witness  produces  contract  dated  April  4,  1905,  signed 
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by  Moore  and  Hill,  Ine.,  by  William  A.  Hill,  agent,  and  also  by 
'  purchaser,  reciting  that  the  purchase  price 

,  $*,350  t0  be  paid  in  cash  and  a  deed  of  trust  of 
$o,oUU.UO  for  three  years  to  be  assumed,  said  contract  acknowledg¬ 
ing  the  receipt  of  $250  by  Moore  and  Hill,  Inc.,  on  account  of  said 
purchase  by  Mrs.  Danenhower. 

i  o £1*  w •  ComPa1ny  made  settlement  in  connection  with  the  sale  of 
1863  Mintwood  Place,  lot  133  in  Widow’s  Mite,  purchased  by  James 
M.  Baker  in  1907.  Produces  letter  of  instruction  to  the  Title  Com- 
puny  relating  to  the  matter,  as  follows: 


“Washington,  D.  C.,  August  16th,  1907. 

Th®.  R®n.  EsAat,e  Tltle  Tnfuranee  Company  of  the  District  of  Colum- 
bia,  1  he  Columbia  Title  Insurance  Company  of  the  District  of 
Columbia. 

Gentlemen:  Enclosed  please  find  deed  from  George  B.  McDon¬ 
ald  to  James  M.  Baker  conveying  Lot  133  Mintwood  to  be  deliv¬ 
ered  on  the  following  terms : 


Price  of  property .  $9,250.00 

Less  deposit  with . . . ;  $200  00 

Cash  balance .  $9,050 . 00 


Taxes  to  be  adjusted  to  Aug.  15,  1907. 

Note  (and  interest)  held  by  Corcoran  Thom  (7500.00)  to  be 

paid  out  of  proceeds  of  above  sale ;  also  expense  of  releasing  deed  of 
trust  securing  said  note. 

Balance  to  be  paid  to  Early  and  Lampton,  agents,— less  commis- 
sion  on  sale  of  $138.75,  to  be  allowed  Walter  A.  Brown, — less  com¬ 
mission  of  $/0.00  on  new  loan,— and  less  one  half  of  cost  of  title 
cert-  noting  fee,  and  settlement  fee. 

WALTER  A.  BROWN,  Agent. 


August  16th  1907. — Mr.  J.  J.  Lampton  says  vendor  is  to  be 
charged  with  interest  on  $7,000.  at  5%  from  June  15,  to  Aug.  15/’07 
which  amount  is  to  be  paid  to  Mr.  Tobriner. 

W.  L.  MILLER.” 


349  Finds  no  written  instructions  covering  disbursement  out 

.  °l  pro^s  of  s*}e°[  the  item  of  $143.12  to  E.  S.  Parker, 
i  1°  Sr.,  or  $121.46  to  George  B.  McDonald.  Mr.  Miller 

had  charge  of  that  and  witness  don’t  know  how  check  for  those  items 
were  sent  out  without  having  some  instructions. 


James  J.  Lampton,  further  testified  February  17,  1912: 

“Q  Mr.  Lampton,  I  hand  you  Plaintiff’s  Exhibit  No.  3,  and  ask 
you  whether  the  signature  under  the  word  ‘witness’  near  the  foot  of 
the  paper  is  your  signature?  A.  Yes,  sir,  that  is  my  signature 
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Q.  You  were  present  when  Miss  Sands  signed  that,  were  you  not? 
A.  I  think  so.” 

Identifies  as  in  his  own  handwriting;  the  endorsements  on  the  back 
of  check  of  Ben  B.  Bradford  for  $500,  dated  October  12,  1904,  and 
drawn  to  witness’  order  on  Crane,  Parris  &  Company.  He  deposited 
that  check  in  the  account  in  the  American  National  Bank  known  as 
“James  J.  Lampton,  agent  for  Anne  L.  Lampton.”  This  check  is 
filed  as  Plaintiff’s  Exhibit  12,  and  under  objection  on  behalf  of 
defendant  Early  that  it  has  no  connection  with  him  or  with  this 
suit. 

“Q.  Was  not  this  the  deposit  made  by  Ben.  B.  Bradford  as  agent 
for  \Y  illiam  J.  Kehoe  on  the  purchase  of  the  Mintwood  Home  prop¬ 
erty  belonging  to  Miss  Sands?  A.  I  don’t  remember. 

Q.  What  is  your  best  recollection  as  to  the  matter?  A.  I  don’t 
recall  whether  it  was  or  not,  Mr.  Sullivan.  I  don’t  know  whether 
that  was  the  original  deposit  or  not. 

Q.  Do  you  remember  what  the  amount  of  the  original  deposit 
was?  A.  I  do  not. 

Q.  Do  you  recall  what  that  was  for?  A.  No,  I  do  not. 

Q.  You  observe  the  date,  do  you  not?  A.  I  do. 

Q.  Do  you  remember  whether  you  received  the  check  for  the 
deposit,  whatever  the  amount  was,  the  original  deposit  in  the  pur¬ 
chase  of  the  Mintwood  home  property?  A.  I  don’t  remember 
whether  I  received  it  or  whether  Early  and  Lampton  received  it, 
Mr.  Sullivan. 

350  Q,  It  was  an  Early  and  Lampton  matter,  was  it  not?  A. 
It  was.” 

Identifies  his  endorsement  on  Bradford’s  check  of  October  22, 
1904,  for  $6,739.11  on  Crane,  Parris  &  Company  to  witness’  order. 

This  check  does  not  refresh  witness’  recollection  as  to  what  the 
$500  check  just  referred  to  was  for. 

“Q.  What  is  your  recollection  as  to  what  this  $6,739.11  check 
was  for?  A.  That  was  a  settlement,  according  to  the  statement 
made  by  Mr.  Bradford  in  the  Kehoe-Sands  exchange. 

Q.  You  remember  that,  do  you?  A.  Yes.” 

(This  check  is  filed  as  Plaintiff’s  Exhibit  No.  13.) 

aQ-  Did  you  deposit  this  last  mentioned  check  in  any  bank 
account,  or  did  you  cash  the  same?  A.  I  cashed  this  check. 

Q.  What  was  the  reason  for  keeping  the  account  in  the  American 
National  Bank  under  the  title  ‘James  J.  Lampton,  agent  for  Anne 
L.  Lampton?’  A.  For  my  convenience. 

Q.  Did  Anne  L.  Lampton  have  anvthing  to  do  with  it?  A.  She 
did  not. 

Q.  You  were  not  her  agent,  then?  A.  I  was  not  in  the  sense  that 
she  was  responsible  for  that  account. 

Q.  Well,  were  you  her  agent  in  the  sense  that  anything  involved 
in  that  account  was  hers,  you  acting  in  a  representative  capacity  for 
her?  A.  No,  I  was  not. 
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Q.  Are  you  familiar  with  Mr.  Early’s  handwriting?  A.  I  am. 

Q.  I  hand  you  three  checks  the  first  dated  July  3,  1906,  for  $65, 
drawn  by  J.  Edmund  Smith  to  Early  and  Lampton;  the  second 
dated  July  27,  1906,  for  $65,  drawn  by  J.  Edmund  Smith  to  Early 
and  Lampton,^  and  the  third  dated  September  11,  1906,  for  $65, 
drawn  by  J.  Edmund  Smith  to  Early  and  Lampton,  all  upon  the 
Columbia  National  Bank,  and  I  will  ask  you  wrhether  the  endorse¬ 
ments  on  the  back  of  these  three  checks  are  in  the  handwriting  of 
Mr.  Charles  Early,  one  of  the  defendants  in  this  case?  A.  The  first 
two  signed  ‘Early  and  Lampton,’  and  afterwards  ‘Charles  Early, 
rents,’  are  signed  by  Mr.  Charles  Early.  And  the  next  signed  by 
‘Charles  Early,  rents,’  is  in  Mr.  Early’s  handwriting. 

Q,  Is  not  all  of  the  writing  in  these  endorsements  in  Mr.  Early’s 
handwriting?  A.  They  are  all  in  Mr.  Early’s  handwriting.” 

351  (These  three  last  named  checks  are  filed  as  Plaintiff’s  Ex¬ 
hibits  14,  15  and  16.) 

“Q.  I  hand  you  Defendants’  Exhibit  No.  7,  being  a  ninety  day 
note  of  Margaret  C.  Sands  to  Early  and  Lampton  for  $750,  dated 
February  3,  1905,  the  note  being  stamped  ‘paid  May  5,  1905,’  and 
will  ask  you  if  you  know  who  paid  that  note?  A.  Well,  I  don’t 
know ;  1  think  Early  and  Lampton  paid  it. 

Q.  Have  you  any  definite  recollection  as  to  the  details?  A.  1 
have  not. 

Q.  I  also  hand  you  Plaintiff’s  Exhibit  No.  7,  being  six  promissory 
notes  to  the  order  of  Early  and  Lampton  by  Margaret  C.  Sands,  and 
will  ask  you  if  you  recall  how  they  were  paid?  A.  I  don’t  know 
by  whom  they  were  paid.  I  think  by  Early  and  Lampton. 

Q.  You  don't  remember  the  details?  A.  No. 

^  Q.  Did  Mr.  Early  look  after  this  matter  or  did  you?  A.  Mr. 
Early  looked  after  all  those  matters — discounts. 

Q.  I  hand  you  a  further  check  dated  October  28,  1904,  by  Mar¬ 
garet  C.  Sands,  trustee,  for  $375,  to  your  order  on  the  Riggs  National 
Bank,  and  will  ask  you  whether  the  endorsement  on  the  back  of  it 
is  in  your  handwriting?  A.  It  is. 

Q.  Was  it  deposited  in  your  account  in  the  American  National 
Bank?  A.  I  think  it  was. 

Q.  Do  you  recall  what  this  check  was  given  to  you  for?  A.  I  do 
not,  Mr.  Sullivan. 

Q,  Have  you  any  way  of  ascertaining?  A.  I  could  look  back 
over  my  books,  but  I  don’t  recall.  Miss  Sands  gave  me  a  number 
of  papers.  I  don’t  recall  just  what  they  are  for. 

Q.  I  will  ask  you  to  look  it  up  and  be  prepared  to  answer  at  a 
later  session.  A.  All  right.” 

(Thereupon  said  $375  check  of  October  28,  1904,  was  put  in  evi¬ 
dence  as  Plaintiff’s  Exhibit  No.  17,  under  objection  by  Early’s  coun¬ 
sel  that  it  is  not  a  transaction  with  the  firm  of  Early  apd  Lampton, 
and  that  this  suit  deals  with  the  firm  alone.) 

Early  and  Lampton’s  bank  account  was  kept  with  Crane,  Parris 
and  Company,  and  also  with  the  American  National  Bank.  Thinks 
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the  account  “Charles  Early,  special,”  was  a  rent  account,  but  don’t 
know.  Account  “Charles  Early,  rents,”  was  also  a  rent 
352  account.  Early  kept  that  account.  Witness  never  knew. 

Early  gave  all  the  checks  in  connection  with  Early  and 
Lampton.  both  in  the  rent  and  in  the  general  account.  Witness 
gave  no  checks  against  Early  and  Lampton ;  drew  no  checks.  Does 
not  recall  what  “Charles  Early,  special,”  meant. 

“Q.  Why  couldn’t  you  draw  any  checks  on  that  account?  A.  It 
was  an  agreement  between  Mr.  Early  and  I  that  I  was  to  draw  no 
checks  against  the  Early  and  Lampton  account, 

Q,  When  balances  were  due  a  client  in  any  transaction,  rents  or 
otherwise,  and  that  balance  was  paid  by  check,  how  was  that  check 
drawn?  A.  It  would  have  to  be  drawn  by  Charles  Early.  It  could 
not  be  drawn  by  James  J.  Lampton. 

Q.  And  you  never  drew  any?  A.  I  never  drew  any  Early  and 
Lampton  check  against  that  account.  I  could  not  draw  an  Early 
and  Lampton  check  against  the  account. 

Q.  Did  you  ever  draw  a  James  J.  Lampton  check  covering  a  firm 
transaction?  A.  I  don’t  recall.  I  think  possibly  I  might  have  had 
some  moneys  placed  to  my  credit ;  Mr.  Early  not  being  in  the  city 
and  I  drew  my  check  and  placed  the  money  to  the  credit  of  Early 
and  Lampton,  whatever  residue  there  might  be.  In  this  case,  refer¬ 
ring  to  check  No.  8972  of  Ben  B.  Bradford’s  for  $6,739.11. 

Q.  Is  that  the  only  matter  you  can  recall  that  you  took  in  your 
own  personal  name,  although  a  firm  matter?  A.  I  don’t  recall. 
You  mean  as  to  drawing  checks? 

Q.  Yes.  A.  I  don’t  recall  any  other. 

Q,  W  ould  you  say  that  there  was  no  other?  A.  I  would  not,” 

M  itness  could  not  draw  any  checks  against  the  Early  and  Lamp- 
ton  account.  Bank  did  not  have  witness’  signature  for  the  Early 
and  Lampton  account,  nor  for  the  “Charles  Early,  rents,”  account : 
has  seen  a  great  many  checks  signed  “Early  and  Lampton.” 

Q-  statements  of  account,  Mr.  Lampton,  that  have  come  to 
the  plaintiff  from  time  to  time,  either  directly  or  finally  through  the 
instrumentality  of  her  counsel,  Mr.  Warner,  do  not  contain  any  gen¬ 
eral  statements  whatever  covering  Miss  Sands’  matters  from  May 
1906,  to  February,  1907.  Can  you  tell  us  where  such  statement 
are.  A.  I  cannot.  Those  books  and  statements  are  all  in  the 
hands  of  Charles  Early,  I  presume.  I  haven’t  them  and  never  had 
them. 

353  Q.  Has  Mr.  Early  all  of  the  books  and  records— all  of  the 
general  books  and  records  of  the  office?  A.  Of  Early  and 
Lampton  ?  J 

Q.  Yes.  A.  He  has.” 

The  cancelled  checks  and  the  books  and  all  of  the  accounts  of 
Early  and  Lampton,  he  presumes,  are  in  the  hands  of  Mr.  Early 
Witness  did  not  understand  from  the  subpoena  served  upon  him  to 
produce  checks  in  this  case,  that  he  was  to  get  any  of  Early  and 
Lampton ’s  checks;  thought  he  was  to  get  the  checks  of  Janies  J. 


MARGAfcET  0.  SAfcfcg. 


Lampton,  agent  for  Anne  L.  Lampton.  Produces  seven  cancelled 
checks,  marked  for  identification  J.  J.  L.  No.  1,  as  follows: 


Oct.  12,  1904.  Margaret  C.  Sands .  $250.00 

Aug.  28,  1905.  Margaret  L.  Sands .  30.00 

Nov.  22,  1905.  Margaret  C.  Sands .  52.50 

Dec.  15,  1905.  Margaret  C.  Sands .  10.00 

Feb.  17,  1903.  Margaret  L.  Sands .  25.00 

Apr.  7,  1906.  Margaret  C.  Sands .  35.00 

Apr.  10,  1906.  Margaret  C.  Sands .  5.00 


$407 . 50 

Each  of  said  checks  is  drawn  on  the  American  National  Bank  by 
‘‘James  J.  Lampton,  agent  Anne  L.  Lampton.” 

These  seven  checks  are  in  addition  to  check  No.  402,  dated  Oc- 
tol>er  22,  1904,  for  $2,496.48,  already  produced  and  filed.  Witness 
finds  no  other  checks  drawn  directly  to  the  order  of  Margaret  C. 
Sands  or  Margaret  L.  Sands.  (Plaintiff’s  counsel  refused  to  offer 
the  seven  checks  referred  to  in  evidence,  but  it  was  agreed  between 
counsel  that  they  might  go  in  evidence,  regardless  of  who  offers 
them,  and  let  the  court  decide  whose  evidence  they  are.) 

In  addition  to  said  seven  checks,  witness  stated  that  he  had 
brought  with  him  other  canceled  checks  relating  to  plaintiff’s  af¬ 
fairs  but  not  drawn  to  the  order  of  Margaret  C.  Sands  or  Margaret 
L.  Sands,  but  plaintiff’s  counsel  refused  to  inspect  or  allow  to  be 
produced  such  other  checks  so  referred  to. 

Witness  thinks  the  seven  checks  produced  were  paid  by  the  bank 
— they  all  seem  to  be  paid  by  the  bank. 

354  “Q.  M^as  the  eighth  check  to  which  you  referred  as  hav¬ 

ing  been  already  offered  in  evidence,  namely,  for  $2,496.28, 
also  paid  by  the  bank?  A.  It  was  not.” 

Was  present  when  his  wife  testified  in  this  case  and  heard  her 
testimony — the  larger  portion  of  it.  Her  purchase  of  the  Corcoran 
street  house  for  $300  was  made  from  witness,  witness  having  taken 
the  property  in  a  deal  from  Clarence  F.  Norment. 

“Q.  Then  Mrs.  Lampton  purchased  this  Corcoran  street  property 
from  you,  is  that  correct?  A.  Yes;  I  was  the  real  owner  of  it 

Q.  W  as  Mrs.  Lampton  ever  in  the  habit  of  operating  quite  exten¬ 
sively  with  you  as  her  agent  in  real  estate  here?  A.  I  would  not 
say  extensively,  but  she  occasionally  bought  a  piece  of  property 
through  me. 

Q.  Did  she  know  anything  about  values  herself,  or  would  she  rely 
on  you?  A.  Largely  on  my  estimate  of  the  values  of  real  estate. 

Q.  And  she  would  take  your  advice  and  invest  her  funds,  would 
she  not,  in  real  estate  matters?  A.  In  real  estate,  often  so. 

Q.  And  was  it  your  practice  to  look  after  the  interests  of  Mrs. 
Lampton  generally?  A.  It  was  in  regard  to  real  estate.” 

Thinks  he  got  his  wife  to  put  her  account  in  the  American  Na¬ 
tional  Bank.  Every  month  he  made  deposits  in  it  for  the  house  bills, 
and  sometimes  made  other  deposits  for  her.  Recalls  that  Mrs. 
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Lampton  had  some  money  coming  in  from  a  loan,  and  thinks  she 
turned  the  checks  over  to  him  to  deposit  for  her.  Don’t  recall  when 
that  was,  but  can  find  out  all  about  it.  Thereupon  the  witness  was 
requested  to  look  up  particularly  the  deposits  in  April  and  May, 
1905,  in  his  wife's  bank  account,  amounting  to  in  excess  of  $7,000, 
and  agreed  to  do  so. 

\\  illiam  J.  Kehoe  testified  February  24,  1912. 

In  October,  1904,  he  purchased  the  Mintwood  home  property. 
Dealt  through  Ben  B.  Bradford  and  purchased  from  Miss  Sands,  he 
presumes.  Thinks  the  consideration  which  he  gave  for  the 
355  purchase  was  about  $60,000— between  that  and  $85,000. 

Has  the  papers  with  him  stating  the  transaction.  Thereupon 
he  produced  his  original  contract  relating  to  the  matter  as  follows: 

“Washington,  D.  C.,  Oct.  10th,  1904. 

Received  of  Win.  J.  Kehoe  a  deposit  of  one  thousand  ($1,000) 
dollars  to  be  applied  to  part  ol  purchase  of  the  so-called  Sands  prop¬ 
erty  containing  70,000  square  leet  of  ground,  mure  or  less,  with  all 
the  improvements  thereon,  which  the  said  W.  J.  Kehoe  hereby 
agrees  and  binds  himself  to  purchase  on  the  following  terms  and 
conditions. 

Property  is  hereby  sold  to  Win.  J.  Kehoe  subject  to  a  deed  of  trust 
of  thirty-two  thousand  five  hundred  dollars  ($32,500)  at  six  (6)  per 
cent,  which  the  said  \\  m.  J.  Kehoe  hereby  agrees  to  assume  and 
pay.  \\  m.  J.  Kehoe  also  agrees  to  deed  to  the  seller,  his  or  her 
heirs  and  assigns,  No.  1620  18th  street,  northwest,  subject  to  a  deed 
of  trust  of  twelve  thousand  dollars  ($12,000)  at  five  (5%)  per  cent, 
which  is  to  be  renewed  for  three  years  at  5%  upon  the  payment  of 
one  (1)  per  cent  commission  by  the  purchaser  thereof. 

Win.  J.  Kehoe  also  agrees  and  binds  himself,  his  heirs  and  as¬ 
signs,  to  pay  upon  the  transfer  of  the  above  properties  the  sum  of 
ten  thousand  dollars  ($10,000) ;  on  April  2nd,  1905,  the  sum  of 
two  thousand  dollars  ($2,000) ;  on  July  2nd,  1905,  the  sum  of  fif¬ 
teen  hundred  dollars  ($1,500)  ;  and  on  Jan'y  4th,  1906,  the  sum 
of  five  thousand  dollars  ($5,000)  the  above  deferred  payments  to 
be  secured  of  deed  of  trust  upon  the  property  of  five  (5%)  per  cent 
hereby  being  puchased  by  said  Win.  J.  Kehoe. 

Ben  B.  Bradford  assumes  no  responsibility  for  cost  of  abstract, 
should  title  upon  examination  prove  defective,  nor  for  any  damages 
by  reason  of  said  title  proving  defective. 

All  taxes  to  be  paid  on  all  properties  to  date  of  transfer. 

All  rents  to  be  adjusted  to  date  of  transfer. 

All  incumbrance  to  be  adjusted  to  date  of  transfer. 

Preparing  deeds  of  conveyances  at  each  seller’s  cost. 

Preparing  deeds  of  trust  at  each  seller’s  cost. 

Recording  deeds  of  trust  at  each  seller’s  cost. 

Recording  deeds  of  conveyances  at  each  buyer’s  cost. 

Purchaser  is  required  and  agrees  to  make*  full  settlement  in  ac¬ 
cordance  with  terms  of  sale  within  thirty  (30)  days  upon  examina¬ 
tion  of  titles. 


Margaret  c.  sands. 


Seller  to  give  the  usual 


Witnesses: 


special  warranty  deed. 

BEN  B.  BRADFORD. 
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[seal.] 


The  above  contract  is  hereby  approved. 

- -  - .  [seal.] 

In  consideration  of  one  dollar  to  me  in  hand  paid  Wm  J  Kehoe 
Mhrl  (IS  8nne,  *°  Br  Bf  ®radf°rd  a  dlle  hill  for  one  thousand 

Witness  also  produced  the  statement  which  he  testified  about 
111  *he  handwriting  of  Ben  B.  Bradford,  his  agent  in  the 
t.  empni  fl'°.wing’  th«  language  of  the  witness,  “The  set- 

This  statement  1st  follows  '  **  “““  40  d°Se  the  transaetlon-” 


x  “Niagara  Fire  Insurance  Company. 

Ben  B.  Bradford, 

Real  Estate,  Loans  &  Insurance, 
713  Fourteenth  Street  N.  W., 
Washington,  D.  C. 

New  \  ork  Plate  Glass  Insurance  Company 
Telephone  1230.  F  * 


Kehoe  to  pay . 

Trust  from  32,500  to  32,666 

Int.  12,000  on  1620 . 

Taxes  1620  . 

Rent  10  days . 

Title  Cert.  Bill . ‘ 

Recording  &  Tax  Cert . 


19,000. 
500. 
16.41 
53 . 32 
33.34 
20.50 
5.00 


Received  check  on  Riggs  for. .  $809.02 
Citizens  .  6,000. 


6,809 . 02 


Note  for . $3,500 . 

BEN  B.  BRADFORD. 


20,128.57 


31 — 2783a 
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Kehoe  credit: 


Notes  . 

Deposit  . 

Int.  to  Oct.  20 . 

Taxes  June  1/1904 . 

“  June  1  to  Oct.  20. . . . 

Rent  10  days . 

Ins.  1620  . 

Ins.  Mintwood  . 

Cost  to  B . 

• 

. .  8,500. 

. .  1,000. 

..  483.50 

560.63 
. .  171.30 

. .  100. 

40. 
8.25 
. .  9,264.89 

20,128.57 

Bal . 

Note . 

. ..  9,264.89 
. ..  3,500.00 

Interest  . 

Taxes  1904  . 

5,764.89 
483 . 50 
560 . 63 

Oct.  21/1904. 


6,809 . 02 


The  amount  of  cash,  checks  and  notes  altogether,  in  addition  to 
the  equity  in  No.  1620  18th  street,  given  by  him  for  the  Mintwood 
home  property,  was  all  stated  in  the  statement  just  produced.  Wit¬ 
ness  assumed  a  trust  of  $32,000,  paid  the  several  amounts  indicated, 
and  gave  other  notes,  amounting  altogether  to  something  over 
$60,000  for  the  Mintwood  home  property. 

“Q.  My  question  is  what  particular  checks,  if  any,  and  in  what 
amounts,  and  of  what  dates,  you  gave  in  carrying  out  this  arrange¬ 
ment  indicated  by  this  receipt  ofOtober  10,"  1904,  signed  by  Mr. 
Bradford?  A.  Yes,  it  is  all  set  forth  in  that  other  paper.  This  con¬ 
tains  the  settlement  in  full.  (Referring  to  settlement  paper.)  That 
I  paid  $20,128.57  in  this  particular  statement  there,  assuming  the 
deed  of  trust  and  giving  the  notes.  This  is  a  long  while  ago,  eight 
years,  and  I  think  this  shows,  however,  the  notes  that  were  given. 
That  is  correct,  as  my  recollection  goes,  as  the  cash  and  notes  that 
were  passed  at  that  time.” 

358  Presumes  he  has  all  the  cancelled  checks  bearing  on  the 
transaction,  but  could  find  last  night  only  one  of  October 
21,  1904,  to  Bradford  for  $6,000.  There  was  another  on  Riggs 
for  $4,000. 

Recalls  that  after  the  $8,500  in  secured  notes  were  given  to  Miss 
Sands  in  the  Mintwood  home  purchase,  it  was  found  necessary,  on 
account  of  a  mistake  made  in  Riggs  Bank,  to  take  up  the  deed  of 
trust  securing  said  notes  and  to  give  a  new  trust;  this  was  in  De¬ 
cember,  1904,  and  $5,000  in  cash  was  paid  then  upon  said  $8,500 
trust.  Identifies  original  deed  of  trust  dated  December  10,  1904, 
covering  a  new  $3,500  note  executed  at  that  time,  and  recollects 
what  the  deed  of  trust  shows,  but  had  forgotten  the  whole  trans- 


Margaret  c.  sands. 


24.°, 


action.  The  matter  was  arranged  at  Mr.  Glover’s  request  in  order 

<^na^eTa  loan  which  he  had  upon  the  property  secure. 

“Q-  Now,  with  your  recollection  somewiiat  refreshed,  I  will  ask 
you  what  (he  $3,500  note  referred  to  in  Mr.  Bradford’s  statement  of 
October  21,  1904,  wThich  is  additional  to  the  $8,500  in  notes,  wTas  for, 
and  what  became  of  that  note?  A.  I  could  not  state  what  it  was  for, 

only  I  know  it  was  given  and  I  don’t  know  wThat  became  of  it,  I  am 
sure. 

Q.  Was  it  your  note?  A.  Yes,  I  presume  I  gave  it  in  the  settle¬ 
ment  of  the  affair.” 

The  other  $3,500  note  of  December  10,  1904,  he  remembers  dis¬ 
tinctly  having  paid  and  the  circumstances  under  wThich  it  wras  paid. 

“Q-  Now’,  please  explain  to  us  those  circumstances?  A.  Mr. 
Lampton  came  to  me  and  said  that  Miss  Sands  w’ould  like  to  have 
her  note  for  $3,500  paid  in  advance,  I  don’t  remember  how  much, 
some  six  months,  I  believe,  to  run,  and  wanted  to  know  whether  I 
would  buy  it  or  take  it  up.  I  said  I  thought  I  w’ould  and  asked  him 
if  he  w’ould  give  any  discount  on  it.  He  said  he  would;  that  he 
would  take  $3,200  for  this  $3,500  note,  and  I  accepted  it  and  gave 
him  this  check  and  took  his  note.” 

Thereupon  the  witness  produced  his  owrn  cancelled  check  dated 
March  31,  1905,  to  the  order  of  Margaret  C.  Sands,  upon  the 
359  Biggs  Bank,  for  $3,200,  said  check  being  stamped,  “Paid,” 
and  also  “P.  T.  Apr.  1  1905,”  and  said  check  bearing  the 
following  endorsements : 

“Pay  to  J.  .J.  Lampton,  Margaret  C.  Sands,  J.  J.  Lampton.” 

Witness  gave  this  check  to  Mr.  Lampton  March  31,  1905.  (Ob¬ 
jection  by  Early’s  counsel  to  the  check  and  testimony,  claiming  that 
they  relate  to  an  individual  transaction  between  the  plaintiff  and 
Mr.  Lampton,  and  not  to  a  firm  transaction,  and  that  this  is  a  suit 
only  against  the  firm  of  Early  and  Lampton.) 

Witness  produced  the  cancelled  check  for  $6,000  referred  to  by 
him,  being  dated  October  21,  1904,  to  the  order  of  Ben  B.  Brad¬ 
ford,  on  the  Central  National  Bank,  and  endorsed  by  the  payee. 
(Early’s  counsel  objected  to  the  check,  claiming  that  it  is  not  con¬ 
nected  with  any  of  the  parties  to  the  suit,  but  is  merely  a  transac¬ 
tion  between  Mr.  Kehoe  and  Mr.  Bradford.) 

“Q.  What  commission,  if  any,  was  paid  by  you  or  allowance 
made  by  you  to  Ben  B.  Bradford  in  this  transaction? 

Mr.  Darlington:  We  object  as  not  being  of  the  slightest  rele¬ 
vancy  or  admissibility  as  against  anybody  to  this  suit. 

A.  Well,  as  I  recollect,  I  paid  Mr.  Bradford  one  thousand  dol¬ 
lars;  that  is  my  recollection  about  it.” 

Taxes  and  interest  on  the  Mintwrood  home  property  were  ad¬ 
justed  up  to  the  time  of  witness’  purchase  of  the  property.  Ad¬ 
justed  by  witness  taking  the  property  and  assuming  the  unpaid 
taxes  and  interest,  but  being  allowed  for  the  same  as  a  deduction 
from  the  purchase  consideration,  as  recited  in  the  Bradford  state¬ 
ment  already  produced. 

“Q.  Were  there  any  trusts  on  1620  18th  street  when  you  deeded 
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it  in  October,  1904?  A.  Yes,  twelve  thousand  dollars.  The  equity 
was  $13,000,  as  I  remember  now.  The  trust  was  twelve. 

Q.  And  when  was  that  trust  to  mature?  A.  I  don’t  remember. 
It  had  sometime  to  run.  I  think  a  year  or  so.  It  is  stated 

360  in  that  statement  that  it  was  to  be  renewed,  if  necessary.  I 
think  it  was  renewed. 

Q.  At  your  expense;  or  at  the  expense  of  Miss  Sands?  A.  I  could 
not  state  that.  I  don’t  remember. 

Q.  Have  you  operated  largely  in  real  estate  in  this  city  for  a 
number  of  years?  A.  Yes,  I  have  bought  and  sold  a  great  deal. 

Q.  What  time  has  that  covered?  A.  Well,  for  the  last  twenty 
years — twenty-five  years. 

Q.  What,  in  your  judgment,  was  the  reasonable  value  of  1620 
18th  street  at  the  time  of  this  transaction,  in  October,  1904?  A. 
Well,  I  think  it  was  about  anywhere  from  twenty-three  to  twenty- 
five  thousand  dollars.  1  paid  twenty-three  for  it  when  I  bought  it; 
paid  in  cash. 

Q.  Had  there  been  any  deterioration  in  the  property?  A.  No, 
just  the  ordinary  occupancy.  In  fact,  it  had  been  repaired  very 
much  inside;  made  much  more  valuable.  There  had  been  put  one 
thousand  dollars’  worth  of  repairs  in  the  house. 

Q.  What,  in  your  judgment,  was  the  fair  market  value  of  the 
Mintwood  home  property  at  the  time  of  your  purchase  of  it  in  Oc¬ 
tober,  1904?  A.  Well,  I  should  think  it  was  worth  about  what  I 
paid  for  it,  about  sixty  thousand  dollars;  it  was  not  worth  any 
more  than  that.” 

Witness  sold  the  Mintwood  home  property  in  August  last  to  the 
Washington  Educational  Society. 

Cross: 

The  settlement  which  witness  made  for  the  Mintwood  home  prop¬ 
erty  was  in  accordance  with  the  terms  of  the  contract  with  Bradford, 
which  witness  has  produced.  The  statement  produced  by  witness 
was  a  settlement  between  him  and  Bradford  as  his  agent,  made  at 
the  time  of  the  closing  of  the  transaction.  So  far  as  witness  recol¬ 
lects,  he  didn’t  know  that  Early  and  Lampton  were  in  the  trans¬ 
action  at  all.  He  hadn’t  heard  or  been  told  that  they  were.  Saw  no 
statement  furnished  by  Early  and  Lampton  to  Miss  Sands  regarding 
the  transaction. 

The  $3,500  note  and  trust  which  witness  gave  in  December,  1904, 
was  the  balance  of  the  $8,500  secured  notes,  after  witness  had  paid 
at  that  time  $5,000  and  the  accrued  interest  on  said  notes, 

361  and  that  $3,500  note  is  the  note  for  which  he  gave  his  $3,200 
check  in  March,  1905. 

Gave  Mr.  Bradford  a  commission  of  $1,000  for  representing  wit¬ 
ness  in  the  Mintwood  home  transaction;  does  not  know  what  Brad¬ 
ford  did  with  it,  or  whether  he  divided  it  with  another  broker. 

“Q.  Did  you  see  Miss  Sands  at  the  time  that  you  gave  this  check 
to  her  order  for  $3,200?  A.  No,  sir. 

Q.  Just  saw  Mr.  Lampton?  A.  Mr.  Lampton,  yes,  sir.  He  came 
to  my  house.” 
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Redirect: 

Witness  remembers  that  he  gave  the  $3,500  note  shown  in  the 
Bradford  statement,  but  has  no  distinct  recollection  of  it  at  this 
time,  eight  years  subsequently.  Does  not  recall  anything  except 
what  is  stated  in  that  statement. 

Asked  to  figure  up  the  amount  that  he  gave  for  the  Mintwood 
home  property  in  October,  1904,  replied: 

“A.  Well,  I  assumed  a  trust  of  $32,000.00;  I  gave  an  equity  of 
$13,000,  and  notes  and  cash  for  the  remainder. 

Q.  What  part  did  the  Margaret  Apartment  House  play  in  that 
transaction?  A.  I  don’t  know,  I  am  sure.  I  never  heard  of  the 
Margaret  Apartment  House.” 

Recross  : 

Can  only  explain  the  $3,500  note  referred  to  in  the  Bradford 
statement  by  saying  that  he  supposes  in  the  settlement  he  owed  so 
so  much  and  maybe  it  was  taken  part  in  a  note  and  part  in  cash — 
he  don’t  know — it  is  all  set  forth  in  the  statement.  If  witness  didn’t 
have  the  full  cash  balance  shown  by  the  statement,  he  would  have 
given  a  note  for  what  remained  over  the  cash  paid.  Could  not  go 
back  and  state  anything  about  it;  simply  settled  it  on  the  basis 
set  forth  in  the  statement,  and  the  statement  speaks  for  itself.  “All 
I  know  is  that  I  paid  the  money  that  I  agreed  to  pay.” 

362  When  witness  purchased  the  Mintwood  home  property  il 
had  an  encumbrance  of  $32,000.  Witness  paid  the  differ¬ 
ence  between  it  and  $27,000,  and  gave  a  new  trust  to  the  Riggs  Bank 
for  $27,000  in  lieu  of  the  $32,000.  Through  some  mistake  the  trust 
securing  the  notes  given  to  the  Sands’  got  on  record  ahead  of  the 
new  Riggs  trust,  and  Mr.  Glover  then  asked  witness  to  take  up  the 
trust  held  by  Miss  Sands,  so  as  to  get  the  record  straight,  and  the  new 
trust  to  Miss  Sands  securing  the  $3,500  note  of  December,  1904,  was 
a  second  trust. 

Clarence  F.  Norment  testified  February  24,  1912:  President 
of  the  National  Bank  of  Washington;  known  both  Mr.  Lampton  and 
Mr.  Early  for  a  good  many  years,  nearly  ever  since  they  have  been 
in  Washington;  has  had  various  business  transactions  with  them; 
thinks  he  had  transactions  with  them  up  to  the  time  they  dissolved. 
Sold  to  Early  and  Lampton  on  October  20,  1904,  house  know  n  as  the 
Margaret  for  $15,200  net  to  him,  represented  by  a  three  year  note  at 
five  per  cent  for  $10,000,  and  another  note  for  $2,000,  and  the  bal¬ 
ance,  after  adjustment  of  taxes,  rents,  &c.,  amounted  to  $3,117.57. 
Witness  produced  statement  of  Early  and  Lampton  in  reference  to 
the  purchase  of  said  Margaret  Apartment  House  from  witness. 

Witness’  books  show*  that  on  December  14,  1904,  $2,014.03  was 
paid  him  in  settlement  of  said  $2,000  note  and  accrued  interest. 
Witness  is  handed  the  original  $2,000  note  bearing  the  endorsement  : 
“Without  recourse  to  me  Clarence  F.  Norment.” 

Is  requested  to  state  in  whose  handwriting  the  words  “without  re- 
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course  to  me”  are  written,  to  which  he  responded  that  it  looks 

363  like  the  handwriting  of  Mr.  Lampton,  but  that  the  signature 
is  witness’.  He  then  added  that  the  words  “without  recourse 

to  me”  also  look  very  much  like  witness’  writing,  but  he  would  not 
like  to  make  oath  one  way  or  the  other  about  that.  Cannot  explain 
why  the  words  “without  recourse  to  me”  were  put  on  the  note. 

“I  have  no  explanation  to  make  of  it  whatever.  T  don't  remem¬ 
ber  the  transaction  at  all.  T  don’t  know  how  this  note  was  paid, 
except  that  it  was  paid.  That  is  all  I  know.” 

The  handwriting  looks  very  much  like  Mr.  Lampton 's,  but  thinks 
an  expert  would  also  say  it  looks  very  much  like  witness’.  Don’t 
know  that  he  ever  transferred  that  note  tb  anybody — may  have 
transferred  it  to  Mr.  Lampton.  Don’t  know  whether  he  did  or  not; 
it  has  been  a  long  time  ago.  Has  no  recollection  of  the  $2,000  note 
being  transferred  to  anybody.  As  witness  remembers  it,  he  don’t 
think  that  any  commission  was  paid  on  the  sale  of  the  Margaret. 
If  there  was  any  commission  it  must  have  been  the  $200  that  was 
put  into  the  total  amount. 

Does  not  remember  that  Early  &  Lampton  ever  handled  anything 
for  witness  without  charging  compensation,  hut  it  would  not  have 
been  an  unusual  thing  if  they  bought  property  and  traded  it  off, — 
bought  it  at  a  net  sum — that  is  generally  done  among  real  estate 
brokers. 

Thinks  the  Margaret  cost  him  about  $14,000.  Has  no  idea  that 
he  even  knew  when  he  sold  it  to  Early  and  Lampton  what  they  were 
going  to  do  with  it. 

Witness  subsequently  bought  the  Margaret  back  under  a  deed  of 
trust  sale,  and  then  later,  about  February,  1908,  resold  it  for  $11,000. 
(Defendant’s  counsel  objected  to  any  testimony  as  to  what  occurred 
in  regard  to  the  sale  of  the  apartment  house  by  Norment  after  re¬ 
acquiring  it.  as  l>eing  irrelevant,  and  gave  notice  that  a  motion 
would  be  made  to  strike  out.)  At  the  time  of  the  deed  of  trust  sale, 
the  property  had  been  permitted  to  run  down  to  quite  an  extent,  but 
it  had  cost  witness  originally  about  $14.000 — absolutely  cost  whep 
he  built  it;  thinks  Mr.  Harry  Wardman  built  the  house  for 

364  him.  It  was  built  under  a  contract  with  Wardman  of  Octo¬ 
ber  9,  1903,  and  the  contract  price  was  $7,600.  Thinks 

the  area  of  the  lot  is  about  thirty-five  hundred  feet,  and  thinks  the 
value  at  the  time  it  was  built  on  was  about  $1.50  a  foot.  Thinks 
he  put  the  full  cost  on  his  books  at  $14,000.  Wardman  does  not 
charge  witness  any  profit  at  all,  and  witness  sells  the  houses  which 
he  has  built  at  a  higher  price  than  he  pays  for  them. 

When  witness  reacquired  the  Margaret  under  the  deed  of  trust 
sale,  it  was  sold  under  the  first  trust,  and  he  bid  it  in  for 
$10,000.  It  was  sold  because  the  interest  and  taxes  were  not  paid. 
It  had  been  permitted  to  run  down  and  to  get  very  much  out  of 
order.  Afterwards  resold  it  in  February,  1908,  for  $11,000.  It  has 
gone  down  even  further  since  then. 

Witness  used  to  entrust  his  property  to  Early  and  Lampton  to  a 
great  extent — would  give  them  an  open  deed*  and  let  them  settle 
it  up  and  then  would  take  their  check  for  it.  Has  transacted  large 
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business  matters  with  them  in  trading,  &c.  The  reason  witness  Quit 
dealing  with  them  was  because  he  didn’t  get  along  with  them,  and 

.  •  Lampton  owed  him  a  small  sum  of  money  at  that  time,  which 
witness  never  collected,  and  Mr.  Lampton  promised  to  pay  and  didn’t 
pay.  That  is  the  only  reason  that  witness  cares  to  give.  There  was 
® 'difference  of  $180  or  $380— don’t  know’  the  exact  amount — that 
the  witness  claimed  Mr.  Lampton  owed  him  in  a  tax  matter,  and 
Lampton  admitted  that  he  owred  it,  promised  to  pay  it,  but  never 
paid  it— postponed  it  and  postponed  it.  Thinks  that  was  really  the 
beginning  of  the  end  between  witness  and  Lampton. 

The  $10,000  first  trust  note  secured  on  the  Margaret,  w’hich  was 
ghen  at  the  time  it  w’as  sold  in  October,  1904,  was  afterwards 
36o  sold  by  witness  to  Mrs.  Clark,  and  then  later  witness  took  it 
up  and  sold  the  property  out  under  the  deed  of  trust,  as 
already  referred  to.  The  $2,000  note  secured  by  the  second  trust  on 
the  Margaret  was  paid  within  a  few  months,  he  thinks,  after  it  was 
given — being  given  in  October  and  paid  in  December. 

lo  the  best  of  witness  knowledge  and  belief,  he  sw’ears  he  does  not 
believe  Early  and  Lampton  got  a  penny  of  compensation  out  of  his 
sale  of  the  Margaret  in  October,  1904.  They  may  have  gotten  it, 
but  he  don  t  believe  they  did.  M  ould  have  paid  them  a  commission 
if  they  required  it.  ITe  just  sold  them  the  property  out  and  out. 
It  had  struck  witness  that  the  $200  item  in  the  statement  was  prol> 
al*l\  nn  amount  added  to  the  lump  sum  to  make  the  commission. 
Has  not  looked  up  his  records  to  see  whether  he  paid  them  $200  or 
any  other  amount. 

At  this  point  the  following  statement  produced  by  the  witness  was 
put  in  evidence  as  Plaintiff’s  Exhibit  No.  18: 

“Mr.  Clarence  F.  Norment  in  Account  with  Early  &  Lampton. 
Oct.  20,  1904. 


By  sale  #1815  Kalorama  Ave.,  N.  W .  $15,200.00 

To  note,  3  years  at  5%,  1st  trust  on 

#1815  Kal.  Ave.,  N.  W . $10,000.00 

1  note,  3  years  5%,  2d  trust  on  #1815 

Kal.  Ave.,  N.  W .  2,000.00 

Taxes  on  #1815  Kalorama  Ave.,  N.  W. 
from  June  30,  1904  to  October  20, 

1904  .  38.50 

Rent  from  Oct.  20,  1904  to  Oct,  31,  1904 

and  Nov.  11,  1904 .  43.93 

Early  &  Lampton ’s  check  to  balance _  3,117.57 


$15,200.00  $15,200.00 

EARLY  &  LAMPTON.” 

“Q.  M  as  any  part  of  the  $3,117.57  paid  back  to  Mr.  Lampton 
or  Mr.  Early,  or  Early  and  Lampton?  A.  Not  to  my  knowledge. 
I  have  no  recollection  of  paying  anything  back  to  them.” 


248 


NATIONAL  SAVINGS  <&  TRUST  CO.,  ETC.,  ET  AL.  VS. 

Cross: 

The  differences  between  witness  and  Mr.  Lampton  over  the  tax 
matters  were  personal  between  Mr.  Lampton  and  him;  don’t 

366  think  Mr.  Early  had  any  connection  with  it. 

“Q.  You  have  said  something  about  a  Kehoe  item  in  con¬ 
nection  with  the  payment  of  the  $2,000  note.  Will  you  state  just 
what  Mr.  Kehoe  had  to  do  with  that?  A.  I  don’t  know,  but  I  am 
inclined  to  believe  that  I  loaned  Mr.  Kehoe  some  money  just  about 
that  time,  and  that  he  paid  it  back,  and  at  the  same  time  it  went  in 
this  item.  That  is  what  I  think  about  it.  I  don’t  know. 

Q.  You  spoke  of  having  sold  this  Margaret  Apartment  House  to 
Early  and  Lampton.  It  was  not  conveyed  to  them,  was  it?  A.  I 
don’t  really  know;  I  don’t  recollect.  I  conveyed  it  to  this  fellow 
Evans,  1  guess,  and  he  was  just  a  straw  man  making  these  notes;  a 
professional  note  maker,  I  understand. 

Q.  What  do  you  mean  by  that,  Mr.  Norment?  A.  I  mean  he 
makes  these  mortgages  and  trusts  for  different  people,  I  think.  I 
have  had  a  good  many  of  his  notes. 

Q.  Is  it  the  custom  among  dealers  in  real  estate  when  mortgages 
are  to  be  given  to  have  some  unmarried  man,  and  some  man  of  no 
responsibility,  to  make  them?  A.  It  makes  it  convenient  in  trans¬ 
fers, 

Q.  Nothing  improper  or  wrong  about  it  that  you  know  of?  A. 
Nothing  that  I  know  of. 

Q.  It  is  a  matter  of  universal  custom?  A.  It  has  been  done  here 
in  the  District  for  a  great  many  years,  ever  since  I  have  been  in 
business. 

Q.  And  by  entirely  honorable,  straightforward  men?  A.  I  never 
heard  any  objection  to  it. 

Q.  You  say  this  property  was  carried  on  your  books  at  $14,000? 
A.  As  I  recollect  it. 

Q.  Does  that  represent  the  estimate  or  the  actual  cost  to  you?  A. 
No,  if  it  is  on  my  books  at  $14,000  I  evidently  in  my  mind  fixed 
that  as  the  proper  value  for  it. 

Q.  The  selling  value  or  actual  value?  A.  Well,  I  sold  it  for 
$15,200.  I  would  not  have  sold  it  unless  I  thought  I  was  getting 
more  for  it  than  it  cost  me. 

Q.  That  is  why  I  asked  whether  $14,000  was  your  estimate  or 
the  cost?  A.  Well,  if  it  was  on  my  books  at  $14,000  I  evidently 
valued  my  own  services  at  $1,500  or  $2,000,  and  just  put  it  in 
that  way.” 

Mr,  Evans  was  the  maker  of  both  the  $10,000  and  the  $2,000 

notes.  Has  heard  that  he  is  a  man  of  no  responsibility  at  all _ not 

a  man  of  much  responsibility — never  saw  the  man  in  his  life.  The 
$3,000  in  cash  that  witness  got  from  the  sale  of  the  Margaret  was 
the  entire  margin  that  he  relied  on  for  the  security  of  the  purchase 
consideration,  in  addition  to  the  fact  that  the  real  estate  itself 

367  was  security  for  the  balance  of  $12,000.  Didn’t  regard 
Evans  as  anything — only  a  straw  maker. 


Margaret  c.  sands. 
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Ben  B,  Bradford  testified  February  24  1912  : 

Business  is  real  estate. 

in  P°  l°U  r,eca!1.  acti?8  83  the  a8ent  for  Mr.  William  J.  Kehoe 
1904?  P  ,rchTa*?  bTt  b*m  ^ Tthe  Mintwood  home  property  in  October, 
1904.  A.  I  don  t  think  I  was  agent  for  anybody  The  nroDertv 

was  submitted  to  me  by  Mr.  Chesley,  of  Chesley  and  Cheney  and  I 
offered  it  to  Mr.  Kehoe.  Mr.  Chesley  at  the  time  claimed,  I  think 
that  he  had  an  option  on  the  property.  ’  ’ 

..  ha“t^  plaintiff’s  exhibit  No.  3,  and  will  ask  vou  by  whom 
me ;  I  signed  It'0"1  J'  Keh<>e’  WaS  S‘gned  thereto?  A.  Signed  by 

Tben  7°“  we7  acting  for  Mr.  Kehoe  in  the  signing  of  this 

O  V  A,  1  TdC- 8  Pr°P°sition  ‘0  Mr.  Kehoe,  undoubtedly 
Y.o“  ha^.^thonty  from  Mr.  Kehoe  to  act  for  him  in  the' pur- 
cha^e  of  the  Mintwood  home  property?  A.  Yes  I  had  T 
I  submitted  three  different  offers  for  the  property.” 

The  contract,  in  the  form  of  a  receipt,  dated  October  10  1904 

ne- ^nd  ho  T  "hen  °n  the  Stand’  was  exhibited  to  the  wiU 

ness>  and  he  identified  his  own  signature  to  it 

prod^eAy  Mr‘ Kdehoe.  °r,ginal  Statement  ^  °Ct°ber  21>  1904> 

‘Q.  Now,  with  these  papers  before  you  to  refresh  your  recollec¬ 
tion,  please  tell  us  what  Mr.  Kehoe  gave  in  notes,  cheeks  and  otlier- 
wise  for  the  purchase  of  this  Mintwood  home  property?  A  Mr 

Kehoe  first  made  an  offer  on  a  cash  basis  for  the  property;  what  the 
amount  was  I  have  forgotten -  1  "  ’  lne 

Mr.  Sullivan:  I  am  not  asking  the  witness  anything  about  prior 
negotiations.  I  simply  am  asking  about  the  moneys  received.  P 

A.  (Continuing:)  I  want  to  lead  up  to  it,  Mr.  Sullivan,  if  you 
will  allow  me.  Mr.  Kehoe  made  a  cash  proposition  for  the  prop¬ 
erty,  but  that  was  declined,  and  he  then  made  another  proposition 
to  put  in  the  18th  street  piece  of  property _  F  F 

th^lanXns^lSeC°nd'  1  mUSt  °bjett  l°  the  witness  makin8 

Mr.  Darlington:  He  is  entitled  to  make  an  explanation. 

Mr.  Sullivan  (continuing) :  Because  1  have  not  asked  him  any- 
thing  about  them,  and  1  am  not  calling  him  as  a  witness  to  testify 
to  any  negotiations,  but  only  as  to  the  actual  cash  money  and 

308  property  that  came  to  him  and  passed  from  him  in  this  trans- 
action. 

(The  last  question  asked  the  witness  was  read  aloud  bv  the  Fx 
aminer.)  J 

Mr.  Poe  (to  the  witness):  Now,  Mr.  Bradford,  before  answerine 

that  question,  you  are  entitled  to  look  at  those  papers  and  see _ 

A  He  gave  $8,500  in  notes,  a  deposit  of  $1,000  and  interest  ac- 
count,  taxes  and  so  on,  and  so  on,  and  cash  to  balance  $9,264  with 
which,  to  the  best  of  my  recollection,  was  a  note  of  $5,000  which  I 
got  discounted  in  Crane  and  Parris’  bank.  He  didn’t  have  the  cash 

32— 2783a 
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Q.  Was  it  $5,000  or  $3,500?  A.  Maybe  the  note  I  got  dis¬ 
counted  was  $3,500.  It  is  so  far  back,  Mr.  Sullivan,  that  1  cannot 
remember. 

Q.  Is  this  statement  which  you  have  in  your  hand  dated  October 
21,  1904,  and  to  which  I  have  referred,  a  true  statement  of  the  trans¬ 
action?  A.  Oh,  it  must  be;  undoubtedly  it  must  be. 

Q.  It  is  in  your  handwriting?  A.  It  is  in  my  handwriting.  It 
was  a  memorandum  that  I  made  and  gave  to  Mr.  Kehoe  one  morn¬ 
ing  there. 

Q.  Now,  I  hand  you  two  checks,  being  Plaintiff’s  Exhibit-  Nos. 
12  and  13,  one  dated  October  12th,  1904,  for  $500,  and  the  other 
October  22nd,  for  $6,739.11,  signed  by  yourself  and  drawn  to  the 
order  of  Janies  J.  Lampton,  and  will  ask  you  whether  your  signa¬ 
tures  are  attached  to  each  of  those  checks?  A.  Yes,  sir,  they  are  my 
checks. 

Q.  For  what  w  ere  these  two  checks  given  by  you  to  Mr.  Lampton  ? 
A.  That  was  in  settling  up  the  account  with  Mr.  Lampton.  Mr. 
Lampton  could  not  get  the  deal  through  on  the  terms  to  satisfy  Mr. 
Sands - 

Mr.  Sullivan  :  I  must  object. 

Mr.  Darlington:  1  object.  Let  him  finish. 

Mr.  Sullivan:  1  must  object  to  any  statement  of  the  witness  as 
to  prior  negotiations.  1  am  simply  asking  him  what  he  gave  these 
two  checks  for. 

The  Witness:  To  Mr.  Lampton  in  settlement  of  this  deal. 

Mr.  Darlington:  The  witness  is  advised  that,  on  being  asked  a 
question,  he  has  the  right  to  go  on  and  give  any  answer  he  thinks 
proper. 

Mr.  Poe  (to  the  witness) :  Now*,  go  on  and  answer  it. 

The  Witness:  Certainly,  I  gave  the  checks;  they  are  my  checks. 

By  Mr.  Sullivan: 

Q.  I  understood  you  to  say  that  Mr.  Kehoe  allowed  you  one  thou¬ 
sand  dollars  commission  in  this  transaction?  A.  1  didn't  say  so.  I 
could  not  remember  eight  years  back;  1  could  not  remember  what 
Mr.  Kehoe  paid  me. 

Q.  Do  you  remember  what  deduction,  if  any,  you  made  for  your 
compensation  in  this  matter?  A.  1  didn’t  make  any.  I  made  a 
net  proposition  to  Mr.  Lampton,  and  then  I  paid  Chesiey  and  Ches- 
ley  something;  I  don’t  know  what  that  was.  1  can’t  find  the  check. 

Q.  Did  you  pay  Early  or  Lampton  in  any  way  anything  except 
the  two  amounts  covered  by  these  two  checks?  A.  I  don't 
369  think  so,  no,  sir.  I  think  not.  In  fact,  I  am  sure  I  didn’t. 
Of  course,  we  transferred  a  deed  to  that  18th  street  house. 

Q.  I  call  your  attention  to  the  difference  which  we  have  not  ac¬ 
counted  for  as  yet  between  the  amount  shown  by  your  statement 
dated  October  21,  1904,  and  the  aggregate  of  these  two  checks  to 
which  I  have  called  your  attention,  and  will  ask  you  to  explain  what 
became  of  the  difference?  A.  Well,  I  took  out  my  fees,  of  course; 
I  didn’t  work  for  nothing. 
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By  Mr.  Darlington: 

Q.  hat  was  the  difference?  A.  I  turned  over  the  notes  and  I 
urned  over  the  18th  street  property,  and  whatever  balance  was  left 
over  was  inv  commission,  my  fee  in  it.  1  know  a  tripod  deal  was 
finally  made  to  get  the  thing  through.  Bought  the  house  from  Mr. 
Norment,  w  Inch  he  testified  to,  and  Mr.  Sands  would  not _ 

Sullivan  :  I  object  to  this  explanation  of  the  witness  as  not 
al  ed  for  by  the  question  put  to  him,  and  move  to  strike  it  out. 

By  Mr.  Sullivan: 

ftno9°r  you  not  receive  a  cash  deposit  in  this  transac¬ 
tion  of  $1,000?  A.  1  did,  and  I  made  the  deposit  of  $500,  which  1 
aluays  do.  I  always  make  a  deposit  of  one-half  of  what  I  get. 

Q.  That  left  you  $500?  A.  It  certainly  did. 

(j.  Did  you  not  also  receive  $9,264.89?  A.  I  probably  did  in 
checks  and  notes  together.  I  probably  did,  and  I  remember  getting 
some  notes  and  getting  them  discounted  in  my  bank,  to  get  the  deal 
through.  Mr.  Kehoe  would  not  put  up  the  cash. 

..  J  "  hat  °?nk. was  jhat?  A.  It  was,  to  the  best  of  my  recollec- 
,  ran®!  arris  and  Company.  I  had  to  pay  a  big  discount  to 
get  the  notes  discounted. 

Q.  Are  you  positive  that  that  was  Crane,  Parris  and  Company? 

A.  I  am  not  sure,  Mr.  Sullivan,  but  I  am  almost  certain.  What 
check  is  that — on  what  bank? 

0JiV>ane’  Prs  1nd  Company-  A.  Well,  it  was  Crane,  Parris 

4?<=lCOr.ri  h®c?use  1  know  1  had  a  lot  of  trouble  to  get  it 

discounted.  They  didn  t  want  to  discount  the  note:  Kehoe  at  that 

'“y®""1  ',erv  "’e11  known,  and,  anyway,  they  objected  to  it,  and 
I  paid  pretty  heavily  for  it,  as  you  generally  do  in  those  things.” 

Cross  : 

Asked  whether  the  $3,500  note  referred  to  in  the  Bradford  state¬ 
ment  produced  by  Kehoe  is  the  note  witness  got  discounted,  replied: 

“A.  I  don’t  know,  Mr  Poe,  whether  it  is  the  note.  I  simply  have 
fn  indistinct  recollection  that  I  got  a  note  discounted  and  had 

3,0  ,t0  pay  pretty  heavily  for  it,  and,  in  fact,  had  a  good  deal  of 

trouble  to  get  it  discounted. 

Q.  And  the  $8,500  of  notes  that  he  gave  you  were  on  account  of 
the  contract,  and  the  other  note  was  on  account  of  the  cash  which  he 
was  to  Pay,  and  which  he  didn’t  quite  pay  in  cash?  A.  I  would 
like  to  state  this,  that  this  memorandum  was  made  up  in  the  presence 
of  ilr.  Kehoe;  we  made  it  up  together,  went  over  it,  and  he  thanked 
me  for  making  the  deal.  He  said,  ‘while  I  took  off  a  big  piece  of 

outPoMt* ”d  Pmd  PreUy  heavily  for  at  the  same  time  1  might  get 

The  $8,o00  in  notes  referred  to  in  the  contract  or  receipt  produced 

by  Mr.  Kehoe  were  given  to  witness  and  by  him  turned  over  to  Earlv 
and  Lampton.  ^ 

Q.  He  was  also  to  pay  $10,000  in  cash,  out  of  which  he  paid _ 
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this  is  shown  by  this  statement — $809.02  by  check  on  the  Riggs 
Bank?  A.  Yes. 

Q.  And  $6,000.  That  would  make  $6,809.02?  A.  Yes. 

Q.  And  then  the  $3,500  added  to  that,  less  the  discount  that  you 
had  to  pay  on  it,  would  make  this  cash  balance  of  $9,264.89?  A. 
Yes. 

Q.  And  that  closes  the  transaction,  doesn’t  it?  A.  Yes,  and  the 
difference  there  in  the  settlement  with  Early  and  Lampton  was  sim¬ 
ply  that  I  took  out  my  commission  and  got  no  commission  from  the 
other  side  at  all ;  made  a  net  proposition  to  them. 

Q.  You  gave  them  on  that  same  day  a  check  on  Crane,  Parris  and 
Company  for  $6,739.11  ?  A.  I  gave  the  first  deposit  check  of  $500. 
I  received  a  deposit  of  $1,000  and  gave  them  only  $500. 

Q.  That  explains  this  $500  check?  A.  Yes.  I  would  like  to  ex¬ 
plain  why  I  put  up  only  half  the  deposit.  I  am  entitled  to  half  of 
it,  and  if  I  give  it  up  I  generally  don’t  get  it  back,  which  happened 
on  a  good  many  occasions,  and  that  cut  my  eye  teeth,  and  I  only 
put  up  half. 

Q.  Mr.  Bradford,  you  said  that  in  the  inception  of  this  deal  there 

was  some  propositions  which  were  made  to  Chesley  and  Chesley  and 

through  other  people.  Just  begin  now,  and,  in  your  own  way,  tell 

exactly  what  your  recollection  is  of  the  negotiations  which  led  up 

finallv  to  the  consummation  of  this  deal? 

•/ 

Mr.  Sullivan  :  The  plaintiff  objects  to  the  giving  of  any  answer 
to  the  question,  on  the  ground  that  it  is  not  in  anywise  responsive 
to  the  direct  examination,  and  counsel  must  well  know  that  it  has 
no  relation — no  proper  relation  to  the  direct  examination  of  the  wit¬ 
ness. 

A.  I  think  I  can  explain  why - 

Q.  Go  on,  Mr.  Bradford. 

371  Mr.  Darlington  :  We  think  it  is  responsive  in  view  of  the 
circumstances  of  the  case.  If  not,  wTe  will  take  it  and  make 
him  our  witness,  if  the  court  thinks  it  is  not  responsive. 

A.  John  Chesley,  of  Chesley  and  Chesley,  came  to  me  and  told 
me  he  had  an  option  on  that  property.  He  said  while  it  was  verbal, 
at  the  same  time  he  could  deliver  it  for  a  certain  amount  of  money. 
We  negotiated  for  weeks.  Mr.  Sands  at  that  time  was  down  out 
somewhere  the  other  side  of  Baltimore  on  the  Bay,  and  we  nego¬ 
tiated,  as  I  say,  for  weeks  and  weeks,  and  finally  Chesley  could  not 
get  it  through,  and  Mr.  Simpson  came  in,  of  Simpson — he  was  then 
with  Moore — no.  he  was  with  Billy  Hill;  and  he  butted  in  on  the 
deal,  and  he  helped  some,  but  he  didn’t  get  it  through.  Then  Mr. 
Lampton  came  in  and  he  says:  ‘I  can  make  that  deal  if  you  can 
make  the  proposition  so  and  so,’  and  he  wrote  out  some  proposition. 
I  went  back  to  Mr.  Kehoe  and  I  said,  ‘Kehoe,  I  can  make  this  deal 
if  you  will  do  so  and  so,’  and  so  he  said,  ‘well,  I  think  I  will.’  And 
he  made  the  proposition  of  putting  in  the  K  street  house  at,  I  will 
acknowledge,  a  fabulous  price,  probably  $10,000  more  than  it  was 
worth,  but  at  the  same  time  accepted  the  Sands  property  for  at  least 


MARGARET  C.  8ANDS. 


263 


$10,000  more  than  it  was  worth.  The  reason  I  wanted  to  bring 
Chesley  in  was  to  simply  clear  myself.  I  had  to  pay  Chesley  and 
Chesley,  I  don’t  know  how  much — quite  a  big  commission,  to  settle 
with  them.  Whether  I  gave  Simpson  a  commission  or  not  I  don’t 
know ,  I  don  t  recall,  but  I  am  under  the  impression  that  I  gave  him 
$500.  There  was  just  simply  four  brokers  in  the  deal,  and  by  the 
time  I  got  through  I  didn’t  even  make  a  legitimate  commission  out 
of  it,  and  all  I  did  was  to  turn  the  money  over  to  Mr.  Lampton  to 
disburse  with  the  Sands,  and  the  deal  then  was  brought  about  by 
putting  in  the  other  house  to  Mr.  Norment,  which  they  bought  from 
Norment.  • 

Q;  Bradford,  what  commission  did  you  pay  Early  and  Lamp- 
ton  in  this  matter?  A.  I  didn’t  pay  them  any;  not  a  dollar. 

Q.  You  said  something  about  Mr.  Sands.  Do  you  mean  Mr. 
Lawrence  Sands?  A.  Yes,  Mr.  Lawrence  Sands. 

Q.  \\  hat  did  he  have  to  do  with  this? 

Mr.  Sulllivan  :  It  is  understood  that  my  objection  applies  to  all 
of  these  questions? 

Mr.  Poe:  Certainly. 

Mr.  Darlington:  Yes. 

Q.  (Continuing:)  What  did  Mr.  Lawrence  Sands  have  to  do  with 
this  transaction?  A.  The  first  negotiations  were  with  Mr.  Law¬ 
rence  Sands  entirely.  I  never  knew  Miss  Sands  in  the  matter  at  all. 

Q.  And  towards  the  end  who  was  in  the  transaction?  A.  I  un¬ 
derstood  that  Mr.  Lampton  dealt  with  Miss  Sands  in  the  matter ; 
I  don’t  know  anything  about  it. 

Q.  Your  negotiations  originally  were  with -  A.  I  talked  to 

Mr.  Sands  on  several  occasions  about  it.  Now,  I  think  Mr.  Sands 
made  a  big  mistake  not  to  take  the  cash  instead  of  the  house 
372  that  was  given  to  him  in  the  deal,  and  I  told  him  so. 

Mr.  Sullivan  :  I  move  to  strike  out  this  latter  part  of  the  answer 
as  not  only  not  responsive  to  the  direct  examination,  but  not  respon¬ 
sive  to  any  question  that  has  been  asked. 

Q.  Mr.  Bradford,  what  do  you  know  about  Mr.  Sands’  familiarity 
with  real  estate  up  there  at  that  time?  A.  Well,  he  ought  to  have 
been  pretty  well  acquainted  with  the  property;  he  lived  there  for 
years. 

Q.  Had  he  been  pretty  active  in  operation  in  real  estate  at  that 
time?  A.  I  understood  he  had;  I  never  made  any  deals  with  him, 
but  I  understood  he  had. 

Mr.  Sullivan  :  I  move  to  strike  that  out  on  the  further  ground 
that  what  the  witness  understood  is  manifestly  not  competent  evi¬ 
dence. 

Q.  Did  you  see  him  during  these  negotiations?  A.  I  saw  him 
down  there  at  the  Bay  once  on  the  boat.  I  was  going  down  to 
Tunis  Mills,  and  as  I  got  off  Mr.  Sands  was  there  and  I  had  quite 
a  talk  with  him  in  regard  to  this  deal.  I  didn’t  go  down  to  see  him; 

I  went  down  to  see  some  friends,  and  he  said  well,  he  would  like  to 
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make  a  deal ;  the  trust  was  due  on  the  property,  and  it  was  a  question 
whether  he  could  meet  the  interest  and  taxes,  and  he  thought  it  was 
advisable  to  sell. 

Q.  Talking  to  you  intelligently  at  that  time?  A.  Absolutely  so. 

Q.  What  was  his  condition  as  to  sobriety  at  that  time?  A.  Abso¬ 
lutely  sober.  I  don’t  think  he  could  have  gotten  a  drink  down  there 
at  any  price;  tried  to  get  one  myself,  but  couldn’t. 

Q.  Did  you  see  him  in  Washington  at  any  time?  A.  While  the 
negotiation  was  going  on  I  saw  him  in  Washington  two  or  three 
times. 

Q.  What  was  his  condition  then  with  reference  to  sobriety?  A. 
Well,  I  think  he  was  imbibing  some. 

Q  What  was  his  condition  as  to  his  ability  to  understand  the  busi¬ 
ness  he  was  attending  to?  A.  Tie  seemed  perfectly  clear  in  that 
respect. 

Q.  How  long  were  these  negotiations  pending?  A.  I  suppose 
three  months  fully.  There  was  proposition  and  counter  proposition 
made. 

Q.  Well,  were  these  negotiations  that  were  pending  three  months, 
were  thev  with  Mr.  Sands  during  that  time  personally — was  he 
consulted?  A.  I  think  thev  were  absolutelv  at  fir<t.  with  Cheslev 

1/  _  V  t/ 

and  Cheslev.  Now.  how  Mr.  Simpson  got  in  the  deal  I  don’t  know. 
I  think  he  just  butted  in  to  get  some  money,  and  he  got  it.” 

Redirect. 

Didn’t  refer  to  anv  K  street  house,  referred  to  18th  street 

•  * 

house. 

373  “Q.  Mr.  Bradford,  do  you  recall  talking  to  Mr.  B.  H. 

Warner,  Jr.  and  myself  severally  or  together  in  your  office 
on  14th  street,  in  regard  to  this  matter?  A.  Yes,  I  do. 

Q.  Do  von  remember  in  the  spring  of  1910  having  a  talk  with  us. 
in  which  you  told  us  that  Mr.  Lawrence  Sands  was  a  drunkard?  A. 
I  don’t  believe  I  ever  said  that,  Mr.  Sullivan. 

Q.  What  is  vour  recollection  as  to  what  you  did  say?  A.  I  may 
have  said  that  he  was  drinking  at  the  time  pretty  hard. 

Q.  At  what  time?  A.  Well,  about  that  time,  and  probably  two 
or  three  years  prior  to  that.  It  was  not  any  secret.  Everybody  in 
town  knew  it. 

Q.  That  he  was  drinking  hard?  A.  Yes.” 

William  L.  Miller  testified  February  24,  1912. 

Connected  with  Thomas  J.  Fisher  and  Company;  formerly  assist¬ 
ant  secretary  of  the  Columbia  and  Real  Estate  Title  Insurance  Com¬ 
panies,  for  about  ten  years  previous  to  October,  1907. 

ITas  refreshed  his  recollection  by  reference  to  the  title  company’s 
papers.  Said  title  companies  disbursed  the  proceeds  of  the  sale  of 
the  Winchester  Apartment  House,  lot  218  square  251,  in  March, 
1905.  Produces  original  record  in  the  form  of  a  statement  showing 
the  disbursement  just,  as  it  occurred,  as  follows: 

“The  Real  Estate  and  Columbia  Title  Insurance  Companies. 


Margaret  c.  sands. 


Lot  18  Square  151. 

Purchased  by  Jas.  E.  Evans,  Washington,  D.  C., 


Price  of  Property . 

Water  Rent  0.  K. 

Insurance  $1,200 — 5  yrs— from 

3/17/05  (H.  &  McL.) . . . . . 

Deposit  (Harper) . 

Rent  at  $200.  pd.  to  Apl.  1st,  1905. . . . 
Taxes  at  $42.24  yr.—pd.  to  30.6.05. . . 
Deed  ot  Trust,  subject  to,  or  Assumed. 

1st  (dated  3/16/05) . 

Deed  of  Trust.  Def.  pur.  money  (dated 
3/17/05)  . . 

Rent  (one  month  to  Apl.  15/05)  Flat 

occupied  by  Harper . 

374  Balance . 


24,100.00 
108.00 
12 . 32 


24,220.32 

Balance  of  proceeds  of  loan .  3  880 . 32 

($15,000  by  Riggs  Bank) .  H, 925. 00 

Taxes,  year  1905 . 

Deed  of  Trust  Note,  Eq.  Coop.  B.  A . ] . 

Heiskell  McLeran  com.  on  loan .  $75 . 

Fire  ins.  prem . 108. 


Release,  Recording . 

Cert,  of  title  $30.  T.  C.  50^ . ) 

Prep.  Trust  5.00,  Recdg.  2.50 . ( 

Recdg.  deed  1.00,  Recdg.  2d  Trust  2.50) 

noting  $5.00 . j 

Settlement  fee  . 

Balance  to  Joseph  W.  Harper . 


18,805 . 32 

Cash  Received  ck.  Early .  3,881.32 

Balance . 

Tax  Certificate . . . 

Preparing  Deed . 

Recording  Deed,  to  Sands . 

Preparing  trust  . 

Recording  Trust . 

Notary  fee . . . 

Settlement  Fee  . 

Balance . 


255 

Mch.  15th  1905. 


200 . 00 
100 . 00 

15,000 . 00 

5,000 . 00 

40.00 

3,880.32 

24,220.32 


42.24 

12,052.50 

183.00 

1.00 

38.00 

8.50 

14.50 

6,465.58 

18,805.32 


3,880 . 32 

1.00 


3,881 . 32 


3,881 .32” 
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Title  Companies  received  from  Charles  Early  a  check  of  $3,881.32 
in  that  matter.  Witness  produced  letter  of  instructions  from  J.  W. 
Harper  relating  to  the  matter,  as  follows: 


“Washington,  D.  C.,  3,  16,  1905. 


The  Real  Estate  Title  Insurance  Company  of  the  District  of  Qolum- 


The  Columbia  Title  Insurance  Company  of  the  District  of  Columbia. 

Gentlemen:  Enclosed  please  find  deed  from  Joseph  W.  Harper 
to  James  E.  Evans  conveying  Lot  218  Square  151,  to  be  delivered  on 
the  following  terms: 

Price  of  property  $24,100.  . 

Less  deposit  of  $200. 

Subject  to  deed  of  trust  of  $15,000  (dotted  3/16/05). 

Deferred  purchase  money  trust  of  $5,000  (dated  3/17/05). 

Cash  balance  $3,900.  1K/A- 

Rent,  insurance,  taxes  to  be  adjusted  to  Mch.  15/Uo^ 

375  Note  (and  interest)  held  by  Eq.  Coop.  B.  A.  ($12,052.50) 
to  be  paid  out  of  proceeds  of  above  sale ;  also  expense  of  releas¬ 
ing  deed  of  trust  securing  said  note. 

Balance  to  be  paid  to  vendor, — less  all  title  fees,  recording,  con¬ 
veyancing,  settlement  fee,  &c. — as  well  as  commissions  of  $150  on 
loan  due  $108  fire  ins.  prem. 

Rent  $200  mo.  pd.  to  Apl.  1/05—1  am  also  to  pay  $40  rent  to 


Apl.  15/05. 


J.  W.  HARPER.” 


Witness  also  produced  paper  which  he  stated  to  be  the  memo¬ 
randum  of  instructions  from  Mr.  Early,  representing  Miss  Sands. 
(The  paper  being  the  identical  paper  heretofore  produced  by  Mr. 
Marsh  and  copied  at  pages  129-130  of  this  statement  of  the  evi¬ 
dence  ) 

The  Title  Companies  had  charge  of  the  settlement  in  the  matter 
of  the  $1  100  second  trust  placed  on  1859  Mintwood  Place,  lot  131 
Mintwood,  in  October,  1905.  The  following  letter  of  instructions 
was  received  from  J.  T.  Hendrick  in  the  matter. 

“October  6th,  1905. 

The  Real  Estate  &  Columbia  Title  Insurance  Companies,  Washing¬ 
ton,  D.  C. 

Gentlemen:  I  hand  you  herewith  check  for  $1,100  to  be  applied 
on  account  of  loan  for  ‘like  amount  to  Margaret  C.  Sands  on  Lot 
131  Mintwood,  said  loan  to  be  represented  by  notes  of  $40  each  pay¬ 
able  monthly  with  interest  at  the  rate  of  6%  per  annum  payable  at 
the  maturity  of  each  note.  Said  notes  to  be  payable  to  the  order 
of  J.  Thilman  Hendrick  and  trustees  under  deed  of  Irust,  James 

J.  Lampton  and  George  W.  Brown. 

This  deed  of  trust  is  to  be  subject  to  a  prior  encumbrance  ot 
$7  000  dated  Aug.  12th,  1905,  and  payable  three  years  after  date 
with  interest  at  the  rate  of  5%  per  annum. 


Margaret  c.  sands. 
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You  will  collect  for  me  the  sum  of  $163.80  in  payment  of  life 
insurance  premium. 

Yours  truly. 


J.  T.  HENDRICK. 


Received  of  Mr.  J.  Thilman  Hendrick  check  for  $1,100  to  be 
disbursed  in  accordance  with  the  above  instructions.” 

Produces  the  original  statement  showing  the  disbursement  of  the 
moneys  in  connection  with  that  loan,  as  also  the  moneys  from  the 
first  trust  loan  of  $7,000,  the  whole  disbursement  being  made  at  one 
time. 

The  statement  is  in  witness’  handwriting  and  is  as  follows : 


376  “Taxes. 

Commission. 

Insurance. 


J.  D.  Marr,  Treas.  Mt.  Olivet  Cem . 

do.  do.  . .  * 

J.  T.  Hendrick,  M’g’r . . 

Jas.  J.  Lampton . . . 

Franz  H.  Ridgway  (rel.) . 

Margaret  C.  Sands . 

J.  Thilman  Hendrick  Life  Ins.  prem 


L.  R.  Peak: 

Com . $35 

Ins .  42 

Early  &  Lampton  Com . 

Title  fees,  &c. : 

Cert .  30.00 

Mtg.  ct . 5.00 

T.  C.  (2)  .  1.00 

Prep.  Trust .  5.00 

Recdg.  2  “  .  5.25 

Noting  1  “ .  2.00 

Recdg.  Release .  1.00 

Noting  “  2.00 

Sett.  Fee . 6.00 


E.  G.  Davis,  Coll.  Tax  1905 . 

Jno.  C.  Bullitt  and  An-a  M. 

McCullum,  Trustees  for  Anna 

M.  McCullum  note .  $7,250.00 

Int.  to  5/26/04  . .19 

Int.  at  4%%  5/26/04  to  Oct 

10/05  .  447.69 

Fire  Ins.  prem .  14.00 


BaL  to  James  J.  Lampton,  agt. 


5,000.00 

2,000.00 

1,100.00 

78.62 


35.00 

15.00 

163.00 


77.00 

35.00 


57.25 

79.05 


7,711.88 

5.44 
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Recalls  no  authority  for  the  payment  of  the  $163.00  for  life  in¬ 
surance,  except  Mr.  Hendrick’s  letter.  The  only  other  instruction 
that  he  received  in  the  transaction  came  from  Mr.  Lampton.  Don  t 
recall  whether  Lampton  approved  of  this  $163.00  payment.  Ap¬ 
parently  Mr.  Lampton  was  the  person  to  whom  witness  looked  for 
approval  of  disbursements  to  be  made,  as  the  statement  itj-elt 
377  shows  that  Mr.  Lampton  represented  the  borrower.  (Counsel 
for  defendants  objected  to  this  testimony  as  being  matter 
of  opinion  and  that  the  papers  referred  to  should  be  submitted  and 
would  show  for  themselves.)  Witness  relies  for  his  testimony  in 
this  behalf  upon  the  fact  that  there  was  a  slight  balance  of  $o.44 
which  was  accounted  for  to  Mr.  Lampton,  and  also  a  debit  ot 
paid  by  Mr.  Lampton.  Witness  refers  to  the  statement  already 
copied  and  which  is  entirely  in  his  own  handwriting. 

Title  Companies  disbursed  the  loan  of  $12,500  on  the  ^t.^Deorge 
Apartment  House,  lot  12  in  square  85,  in  February,  190o.  Pro¬ 
duces  original  statement  in  witness’  handwriting  showing  the  dis¬ 
bursements  as  follows: 


“Taxes  O.  K. 
Commission  O.  K. 
Insurance  O.  K. 


American  Security  &  Trust  Co. 


Charles  Early . 

Charles  Early . 

Early  &  Lampton  Com.  . .  . 

Am.  Sec.  &  Tr.  Co.: 


12,500.00 

3,392.44 

2.15 


125.00 


Com.  . 
Convey 


Title  fees,  &c. : 

Cert . 

T  C  . . 

Recdg.  Tr . 

N.  F.  Rel . 

Recdg.  “  . 

Noting  . »•  •  • 

Sett,  fee . 

Satis,  of  judg . 


Riggs  Nat.  Bk.  Note . 

Int.  5%  Dec.  17/04  to  Feby. 

7/05  . 


. .  $125 

5 

130.00 

$10.00 

.50 

2.50 
1.00 

.75 

4.00 

8.50 
.40 

27.65 

$15,500.00 

111.94 

15,611.94 

15,894.59  15,894.59 

1) 
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.  American  Security  and  Trust  Company  was  lender  and  gave  the 
instructions  in  the  matter  by  letter  as  follows: 


378  American  Security  and  Trust  Company. 


* 

Washington,  D.  C.,  January  20,  1905. 

Real  Estate  &  Columbia  Title  Ins.  Cos.,  500  5th  Street  Northwest, 
City. 


Gentlemen  :  We  beg  to  enclose  herewith  our  cheque  to  your 
order  for  $12,500  which  you  will  please  disburse  to  Margaret  C. 
Sands  on  account  of  a  loan  which  we  have  agreed  to  make  on  original 
lot  12  in  square  85,  according  to  a  description  thereof  in  the  deed 
of  trust  which  we  enclose  herewith,  together  with  the  notes  secured 
thereunder. 

Kindly  record  the  enclosed  deed  of  trust  and  issue  to  us  a  contin¬ 
uation  and  opinion  of  the  inclosed  certificate  No.  29504  showing 
that  the  title  to  said  property,  according  to  the  record,  is  good  in 
the  National  Safe  Deposit,  Savings  and  Trust  Company  for  the 
purposes  of  said  deed  of  trust  and  that  the  same  is  the  first  lien  of 
record. 


You  will  please  furnish  us  with  a  tax  certificate  showing  all  taxes 
and  assessments  paid  to  June  30,  1904. 

The  cost  of  the  mortgagee’s  certificate  and  all  other  expenses  in 
connection  with  the  case  are  to  be  paid  by  the  party  at  interest. 

On  settlement  kindly  transmit  us  your  checque  for  $125.  commis¬ 
sion  and  $5.  for  conveyancing. 

The  insurance  will  be  adjusted  through  this  office. 

We  also  enclose  blank  release  and  deed  of  trust.  After  the  present 
incumbrance  is  paid  kindly  have  the  enclosed  release  executed  and 
recorded. 

Yours  very  truly, 


CHAS.  E.  HOWE, 

Ass’t  Secretary ” 


Witness  also  produced  a  letter  from  Mr.  Fleming,  which  is  the 
same  letter  heretofore  produced  by  the  witness  Marsh. 

Has  no  record  of  the  title  companies  disbursing  the  proceeds  of 
1859  Mintwood  Place  in  June,  1907,  but  has  a  record  of  a  loan  of 
$2,000  made  on  the  property  in  July,  1907,  the  proceeds  of  which 
loan  the  title  companies  disbursed.  The  instructions  were  verbal 
and  were  from  Mr.  Early.  Produces  original  statement  in  witness’ 
own  handwriting  covering  the  disbursements,  as  follows: 


379  “Taxes. 

Commission.  Liability  .  $2,000. 

Insurance.  Fee  .  $6.50 

C’k  B  W. 

R.  E.  Pairo .  2,000.00 
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21.15 


191.46 
1,787.39 

2,000.00  2,000.00” 

Also  produces  cancelled  check  of  the  title  companies  for  $1,787.39 
covering  a  disbursement  of  the  final  proceeds,  whereupon  the  fol¬ 
lowing  occurred : 

“Mr.  Sullivan  :  This  cancelled  check  has  already  been  stated  in 
the  record  at  page  368,  and  if  counsel  for  defendants  are  entirely 
satisfied  with  that  statement  this  check  itself  will  not  be  copied  into 
the  record. 

Mr.  Darlington  :  The  question  is  whether  counsel  are  satisfied 
themselves.  We  will  make  up  our  record  when  our  time  comes.” 

Thereupon  said  check  was  copied  into  the  record.  It  is  dated 
June  28,  1907,  on  the  Riggs  Bank,  for  $1,787.39,  payable  to  the 
order  of  “Early  and  Lampton,  agents,”  and  endorsed: 

“Early  &  Lampton,  ag’ts,  Charles  Earlv,  Special.” 

.The  word  “Paid”  is  perforated  through  the  check. 

The  title  companies  made  disbursement  of  the  proceeds 
380  in  connection  with  sale  of  1867  Mintwood  Place,  lot  135 
Mintwood,  to  Mrs.  E.  S.  Danenhower  in  May,  1905.  Pro¬ 
duces  title  companies  cancelled  check  showing  the  disbursement  of 
the  balance  of  proceeds  in  that  settlement,  said  check  being  dated 
May  4,  1905,  on  the  Riggs  Bank  for  $1,652.16,  to  the  order  of 
“Charles  Early,  agent,”  and  endorsed  “Charles  Early,  agent.”  The 
word  “Paid”  is  perforated  through  the  check.  Witness  had  charge 
of  this  matter  and  produces  the  original  office  statement  showing  the 
disbursements  as  follows : 


Fees,  &c.: 


Certf .  $6.50 

Recdg.  Rel . 95 

“  deed . 95 

“  trust .  2.75 

Noting  .  5! 

Sett,  fee .  5. 

E.  G.  Davis,  colli: 

Tax  1906  .  $2.40 

Sale  1907 .  95.85 

Year  1907 .  86.28 

Sidewalk .  6.93 


Early  &  Lampton,  agents 
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“The  Real  Estate  and  Columbia  Title  Insurance  Companies. 
Lot  135.  Square  Wid.  Mite.  Purchase  by  Danenhower. 

Washington,  D.  C.,  Ap’l  26th,  1905. 


Price  of  Property .  9,850.00 

Water  rent  pd.  to  30.6/05  at  67^  mo .  1.34 

Insurance  0.  K. 

Deposit,  by  M.  &  H  (with  E.  &  L.) .  150.00 

Rent  O.  K. 

Taxes,  accrued  at  $75.17  yr .  61.68 

Deed  of  Trust,  subject  to,  O.  K. 

Interest  . 

Balance  . - .  9,639 . 66 

9,851.34  9,851.34 

Balance  .  9,639 . 66 

Taxes,  pd.  to  30.6/04. 

Deed  of  Trust  Note,  Westcott,  Wilcox  & 

Hieston  .  7,500.00 

Interest  at  5%  May  28/04  to  May  28/05 

plus  $12.50  in  arrears .  387.50 

Commission,  to  Moore  &  Hill  Inc .  100.00 

Release. 

Balance  to  Chas.  Early,  agt .  1,652.16 

9,639.66  9,639 . 66” 

“Cash  Received,  com.  to  M.  &  H.  ret’d. . . .  100.00 

Loan  proceeds .  $6,467.50  . 

Cash  Danenhower .  3,176.  9,643.50 

Com.  on  loan  to  be  paid  by  Moore  &  Hill ...  32.50 

Balance  .  9,639 . 66 

Cert.  Title .  30.00 

Tax  Certificate .  .60 

Recording  Deed  .  1.25 

Preparing  Trust .  5.00 

Recording  Trust .  2.25 

Notary  Fee,  (trust) .  .50 

Settlement  Fee .  7.00 

Noting  Deed  .  2.00 

Moore  &  Hill  Inc.  (fire  Insurance  prem.) .  26.00 

E.  G.  Davis,  collt — Tax  1905 .  75.17 

Balance  due  from  Mrs.  Danenhower .  13.33  . 


9,789.33  9,789.33” 
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(The  following  memoranda  was  contained  on  slip  appended  to 
above  statement:) 

“Preparing  Deed, 

Recording  Deed, 

Preparing  Trust, 

Recording  Trust, 

Notary  Fee, 

Settlement  Fee, 

Due  from  Moore  &  Hill,  Inc.  : 


Com.  on  Loan .  32.50 

Notary  Fee  Release  ($7,500  Tr.) .  1.00 

Recording  same  .  1.00 

Due  from  Moore  <fc  Hill .  $34.50,, 


Title  Companies  made  settlement  in  the  matter  of  the  sale  of 
1863  Mintwood  Place,  Lot  133  Mintwood,  to  James  M.  Baker,  in 
August,  1907.  The  witness  produces  a  letter  of  instructions 
381  dated  August  16,  1907,  from  Walter  A.  Brown,  agent,  which 
is  the  same  letter  as  that  produced  by  the  witness  Marsh,  and 
copied  at  page  132  of  this  statement  of  the  evidence.  Witness  also 
produced  the  following  letter: 

“Washington,  D.  C.,  Sept.  9th,  1907. 
The  Real  Estate  and  Columbia  Title  Ins.  Co. 

Gentlemen  :  I-  matter  of  purchase  by  and  loan  to  James  M. 
Baker  of  lot  133  Mintwood,  you  are  hereby  authorized  and  directed 
to  pay  the  balance  now  in  your  hands  as  follows: 


To  E.  S.  Parker .  $143  12 

To  E.  Speich,  Sr .  400.00 

To  George  B.  McDonald .  121.46 

Yours  truly, 


EARLY  &  LAMPTON.” 

Witness  had  personal  charge  of  the  settlement  of  this  matter,  and 
produces  original  statement  showing  the  disbursements  as  follows: 


Margaret  c.  s/.nds. 
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“The  Real  Estate  and  Columbia  Title  Insurance  Companies. 
Lot  133.  Square  Mintwood.  Purchase  by  James  M.  Baker. 


Price  of  property 

Water  rent . 

Insurance . 

Deposit . 

Rent . 


Washington,  D.  C.,  Aug.  15th  1907. 
.  $9,250 . 00 


$200. 


Taxes  accrued  at  $85.43  year . 

Deed  of  Trust,  subject  to,  or  assumed 
Interest . 


Balance 


9,250.00 

Balance .  9,039.32 

Check — Jas.  J.  Lampton .  40 

f  Sale  1906  . 


Taxes  J  S.ale  1907  ($97-50  &  $2.60).. 

Year  1907  . 

Sidewalk . 

Deed  of  Trust  Note,  Blair  &  Thom . 

Interest  at  5%  11/23.06  to  8/22/07 _ 

Commission  to  Walter  A.  Brown . 

Release  (7,500  tr)  2.50  (Rel.  P.  of  A.) 
2.50  N.  F.  2.00  Recdg  2.00  Trust 

($2,000)  $5.00  Rec’d’g  2.90 . 

M>  cost  cert  title,  noting  &  sett 
382  fee — see  below  $22 . 00 — Rel. 

$900  tr.  N.  F.  1.00  Rec’d’g 

1.00 . 

Leon  Tobriner — com.  loan  70.  int.  5% 
on  $700.  6/15/07  to  8/15/07  $58.23. 

E.  S.  Parker  . 

Balance  to  E.  Speich,  Sr.  j . 

to  Geo.  B.  McDonald  ( . 


9,039.32 
9,250 . 00 


131 . 25 
100.10 
87.99 
7.20 
7,500 . 00 
280.22 
138 . 75 


16.90 


24.00 

128.33 
•  143.12 
400.00 
121.46 


“Ca«h  Received  Loan  . 

C’k.  W.  A.  Brown . 

Com.  due  Brown,  retained 


Balance . 

Cert  Title .  37. 

Noting  Deed  .  2. 

Sett  fee  .  6. 


$9,079.32  $9,079.32” 

$7,000. 

1,938.97 

138.75 

.  $9,039.32 


44.00 
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V2  p’d  by  vendor  &  y2  by  vendee . 

Recording  Deed  . 

.Notary  Fee,  trust . 

Tax  cert . 

Commercial  Fire  Ins.  Co.  $3,500 — 3yrs. 
Chesley  &  Chesley  $3,500 — 3  yrs . 


22. 

1.40 

.50 

.50 

7. 

7. 


Balance 


$9,077.72  $9,077.72” 


William  J.  Kehoe  further  testified  March  16,  1912 : 

Produces  original  statement  rendered  him  by  Early  and  Lampton 
December  10,  1904,  as  follows: 

1  ‘^William  J.  Kehoe,  in  account  with  Early  &  Lampton,  Dec. 


To  3  notes,  secured  on  Mintwood  Place 
house  . 

Interest  on  $8,500.00  at  5%  from  Oct. 

20,  1904  to  December  10,  1904 . 

Preparing  deed  of  trust . ’  * 

Preparing  deed  of  release . 

Recording  deed  of  trust . 

Recording  deed  of  release . 

Notary  fee,  release . .  .  .  *  * 

Notary  fee,  deed  of  trust . 

$3,500.00  insurance,  1  year . 

By  1  note,  1  year  5%,  secured  on  Mint- 

wood  Place  .  $3,500.00 

Amount  of  note  secured  on  the  Margaret, 

paid  C.  F.  Norment .  2,000.00 

Check  to  Early  &  Lampton  to  balance. .  3,081.25 


$8,500 . 00 

59.50 

5.00 

5.00 

2.25 

1.00 

1.00 

.50 

7.00 


$8,581 . 25  $8,581 . 25 
EARLY  &  LAMPTON.” 


Witness  has  looked  up  his  checks  and  papers  and  he  finds  that 
at  the  time  of  his  purchase  of  the  Mintwood  home  property  the 

en.d^g  dune  1904,  were  unpaid  amounting 

1  o2*63’  "xTlch>  Vth  I,enalty  of  $33.64,  brought  the  total  up  to 
$o94.27  on  November  22,  1904,  the  date  when  witness  himself 
paid  said  taxes.  He  produced  the  receipted  tax  bill,  which  was  ex¬ 
hibited  to  defendants'  counsel  for  examination. 


383 


Cross : 


“Q.  The  fact  is  you  bought  the  property  subject  to  this  tax  and 
were  credited  with  it?  A.  Yes,  sir,  and  I  paid  it.” 


Margaret  c.  sands. 
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James  J.  Lampton  further  testified  March  16,  1912: 

“Q.  Mr.  Lampton,  please  turn  to  your  check  stub  book  and  see 
whether  or  not  you  find  a  stub  showing  a  check  of  November  11th  or 
12th,  1904,  for  $163?  A.  I  find  one  on  November  9th. 

By  Mr.  Poe: 

Q.  For  how  much?  A.  $163. 

Q.  To  whose  order?  A.  Payable  to  ‘Mr.  Harris.’ 

By  Mr.  Sullivan: 

Q.  Have  you  that  cancelled  check?  A.  I  think  so.  (Producing 
same. ) 

Q.  Please  explain  what  this  was  for,  Mr.  Lampton,  this  check 
which  you  have  just  produced?  A.  This  check  was  for  interest  on 
one  of  the  Mintwood  Place  houses.  There  was  a  loan  due  by  one  of 
Mr.  Harris’  clients  on  one  of  the  Mintwood  Place  houses,  and  this 
was  one  of  the  interest  payments. 

Q.  Which  Mintwood  property  was  it?  A.  I  don’t  remember. 
There  were  several  Mintwood  Place  houses,  and  I  don’t  remember 
the  one  that  Mr.  Harris  had  a  loan  on. 

Q.  Do  you  know  for  what  period  the  interest  was  due?  A.  I  do 
not. 

Q.  Did  vou  charge  Miss  Sands  with  that  $163  so  paid  by  you? 
A.  I  think  so.” 

Check  for  $163  produced  by  Mr.  Lampton  is  dated  November  9, 
1904,  payable  to  the  order  of  “Mr.  Harris,”  drawn  by  “James  J. 
Lampton,  agent  for  Anne  L.  Lampton,”  and  endorsed  “Mr.  Harris 
Pay  Anna  M.  McCallum  Surv  Trustee  Walter  C.  Harris.” 

The  said  check  is  filed  as  Plaintiff’s  Exhibit  No.  19. 

Witness  also  identified  cancelled  check  produced  by  plaintiff’s 
counsel,  dated  November  11,  1904,  on  the  Riggs  Bank,  for  $163.00, 
to  the  order  of  Mr.  Lampton  by  “Margaret  C.  Sands,  trustee,”  and 
endorsed  “James  J.  Lampton  James  J.  Lampton  Agent  Anne  L. 

Lampton.” 

384  Said  check  is  filed  as  Plaintiff’s  Exhibit  No.  20. 

Witness  really  don’t  know  whether  he  has  any  book  entries  or  not 
showing  this  $163  transaction. 

“Q.  I  will  ask  you  to  turn  your  check  stub  book  and  see 
whether  you  have  a  notation  therein  of  a  deposit  of  $375  on  October 
28,  1904?  A.  Yes,  $375. 

Q.  From  whom  did  you  receive  that  amount?  A.  M.  C.  Sands.” 

His  stub  check  book  shows  that  on  October  22,  1904,  he  drew  a 
check  for  $3,117.58  to  the  order  of  C.  F.  Norment  on  the  American 
National  Bank,  the  said  check  being  signed  “James  J.  Lampton 
Agent  Anne  L.  Lampton.” 

Witness  also  produces  the  cancelled  check  which  is  filed  as  Plain¬ 
tiff’s  Exhibit  No.  21. 

“Q.  Your  bank  account  with  the  American  National  Bank  under 
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the  name  ‘James  J.  Lampton  Agent  for  Anne  L.  Lampton,”  Mr. 
Lampton,  shows  that  on  October  22,  1904,  you  deposited  $4,239.11. 

I  will  ask  you  whether  that  was  a  check  deposit  or  cash  deposit? 
A.  I  received  a  check  from  Ben  B.  Bradford  for  $6,739.11  and  I 

cashed  that -  .  , 

Mr.  Sullivan:  Now,  one  second.  You  were  simply  asked 

whether  that  was  by  a  check  or  cash. 

A.  Cash. 

Mr.  Poe  (to  the  witness) :  Now,  go  on  and  explain,  Mr.  Lampton. 
Mr.  Sullivan  :  He  has  nothing  to  explain. 

Mr.  Poe:  Well,  he  thinks  he  has;  go  on,  Mr.  Lampton,  and  com¬ 
plete  your  answer. 

Mr.  Sullivan:  One  second.  I  object  to  this  attempt  of  counsel 
for  the  defendants  to  make  their  own  client  go  outside  of  the  direct 
examination  and  to  attempt  to  make  explanations  not  called  for,  as 
an  abuse  of  right  of  counsel  in  the  case. 

Mr.  Darlington:  We  submit  that  counsel  has  no  right  to  pick 
out  threads  here  and  there  and  have  them  go  in  the  record,  without 
allowing  the  witness  a  chance  to  explain  each  one. 

Mr.  Poe  (to  the  witness) :  Go  on,  Mr.  Lampton. 

A.  (Continuing) :  I  received  a  check  from  Mr.  Ben  B.  Bradford 
for  $6,739.11.  I  cashed  that  check  and  gave  the - 

Mr.  Sullivan:  It  is  understood  that  my  objection  applies  to  all 
his  explanation? 

Mr.  Poe:  Certainly. 

Mr.  Darlington:  Yes. 

A.  (Continuing) :  And  gave  Miss  Sands  $2496.28.  I  gave  a 
certified  check  to  Mr.  Norment  for  $3117.58.  I  gave  Mr. 
385  S.  A.  Terry  a  check  for  $10.  I  gave  a  check  to  Early  and 
Lampton  for  $1115.25.  That  accounts  for  the  $6,700  re¬ 
ceived  from  Mr.  Bradford. 

Mr.  Sullivan  :  I  move  to  strike  out  all  of  the  witness’  answer  on 
the  ground  that  it  has  absolutely  no  relation  to  the  question  asked 
him,  which  was  merely  whether  or  not  the  deposit  was  one  of  cash  or 
check.” 

Charles  W.  Fairfax  testified  March  16,  1912 : 

Business  is  real  estate.  Vice  President  and  Treasurer  of  Stone  and 
Fairfax.  Trustee  with  Mr.  Lampton  under  second  deed  of  trust  on 
the  Winchester,  under  which  sale  was  made  in  October,  1907. 
Amount  bid  was  $6500,  subject  to  a  first  trust  of  $15,000,  and  in¬ 
terest,  taxes,  rents  and  insurance  adjusted  to  date  of  sale,  October  1, 
1907.  Joseph  W.  Harper  was  the  purchaser  and  deposited  $500 
with  the  auctioneer.  The  net  amount  of  the  deposit  paid  by 
auctioneer  to  witness  was  $449.40.  Out  of  this  amount  he  paid  Mr. 
Lampton,  as  co-trustee,  $125.00  as  commission,  retained  a  like 
amount  for  himself,  and  paid  the  balance,  $199.40,  to  Mr.  Harper, 
who  was  the  purchaser  and  also  the  holder  of  the  second  deed  of 
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trust,  by  check  dated  October  3,  1907.  Had  known  Mr.  Harper  for, 
he  thinks,  three  or  four  or  five  years  previous  to  1907.  Had  been 
doing  business  with  him. 

“Q.  Do  you  know  where  he  is  located  now?  A.  I  do  not. 

Q.  Where  was  he  when  you  last  heard  from  him?  A.  I  had 
several  letters  that  I  received  from  him  about  the  time  of  the  auction 
sale  that  were  dated  Carneysville,  I  think  it  is,  West  Virginia.  It  is 
near  the  line.  I  don’t  remember  whether  it  is  in  West  Virginia  or 
Virginia.” 

In  June  or  July,  1907,  Mr.  Harper  wrote  witness  at  least  a  half  a 
dozen  letters,  and  at  later  dates,  asking  that  the  property  be  sold  for 
default  in  the  payment  of  a  note.  Don’t  believe  he  saw  Mr.  Harper 
at  that  time,  but  may  have  seen  him  a  short  time  before  the  deed  of 
trust  sale  took  place.  Mr.  Harper  was  present  at  the  sale.  When 
witness  was  importuned  by  Mr.  Harper  in  June  or  July, 
386  1907,  he  called  the  matter  to  the  attention  of  Early  and 

Lampton,  representing  Miss  Sands.  Witness  received  one 
written  communication  from  Mr.  Lampton  respecting  the  matter 
which  witness  produced,  and  which  is  filed  as  Plaintiff’s  Exhibit  No. 
24,  and  reads  as  follows: 

“Early  and  Lampton,  Real  Estate  Brokers,  Loans  and  Insurance, 

Nos.  615  and  617  14th  Street  N.  W. 

Washington,  D.  C.,  July  5th,  1907. 

Dear  Charlie:  I  am  settling  up  the  Sands  matter  so  the  $1500 
note  can  be  paid  1863  Mintwood  Place  $9750  $7000  3  years  5% — & 
we  can  get  $325  com.  &  divide. 

Yours,  JIM. 

Q.  Did  you  represent  Mr.  Harper  in  March,  1905,  when  the  Win¬ 
chester  was  sold  by  him  to  Margaret  C.  Sands?  A.  Well,  we  repre¬ 
sented  him — no,  not  when  it  was  sold  to  Miss  Sands;  I  don’t  recol¬ 
lect  that.  The  sale  we  made  was  not  to  her. 

Q.  Well,  was  there  a  sale  to  James  E.  Evans,  a  clerk  in  Early  and 
Lampton’s  office  at  that  time?  A.  I  don’t  know  who  Mr.  Evans  is, 
but  the  sale  we  made  was  to  James  E.  Evans. 

Q.  Didn’t  you  ever  see  Mr.  Evans?  A.  I  don’t  recall  ever  doing 
so.  If  I  have  it  has  not  impressed  me  enough  to  know  who  he  is. 

Q.  Have  you  any  papers  showing  what  were  the  terms  of  the  sale 
to  James  E.  Evans?  A.  No,  I  have  not. 

Q.  What  is  your  present  recollection  as  to  the  terms?  A.  I  have 
none,  Mr.  Sullivan.” 

Cross: 

The  note  of  July  5,  1907,  produced  by  witness,  was  written  as  the 
result  of  either  a  personal  or  written  repeated  demand  made  for  the 
payment  of  the  overdue  note  on  the  Winchester. 

“Q.  Didn’t  you  also  have  to  make  repeated  demands  upon  Lamp- 
ton  to  act  as  trustee  and  sell  the  property?  A.  I  did. 
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Q.  Before  you  could  get  him  to  advertise  it?  A.  I  did, 

387  yes,  sir. 

Q.  What  was  his  feeling  towards  acting  and  executing 
the  power  of  sale  as  trustee  to  this  property?  A.  Well,  he  put  it  off 
and  delayed  it  from  time  to  time  with  the  expectation  in  view  of 
hearing  from  Mrs. — his  reason  assigned  was  that  he  wanted  to  hear 
from  Mrs.  Sands  and  get  remittances  from  her,  and  such  things  as 
that,  you  know. 

Q.  Now,  you  were  representing  Mr.  Harper,  the  holder  of  the 
note?  A.  Yes,  sir. 

Q.  And  Mr.  Lampton  was  representing  Miss  Sands,  the  owner  of 
the  equity?  A.  I  so  regarded  it,  yes. 

Q.  And  you  were  trying  to  carry  out — to  enforce  the  rights  of 
your  clients  and  he  was  trying  to  defer?  A.  That  is  all  right. 

Q.  Do  you  remember  whether  you  ever  threatened  him  with 
proceedings  to  remove  him  as  trustee  if  he  didn’t  comply?  A.  I 
don’t  recall  that  I  did,  hut  if  I  am  not  mistaken  in  some  of  the  letters 
I  had  from  Mr.  Harper,  that  something  was  said  along  that  line, 
and  he  was  also  in  communication  with  Mr.  Lampton.  It  may  he  he 
did,  but  I  would  not  deny  it,  or  I  would  not  say  either  way. 

Q.  Well,  he  was  not  very  swift  to  execute  this  po\ver?  A.  No,  he 
deferred  all  he  could.  He  put  us  off.  It  shows  it,  because  Harper’s 
early  communication,  it  seems  to  me,  wTas  back  in — it  was  quite  soon 
after  the  note,  and  the  note  was  due  on  March  17th.  It  seems  to 
me  that  Mr.  Harper  got  after  us  about  April,  and  he  kept  on,  and 
we  didn’t  get  a  sale  until  October.” 

James  J.  Lampton  further  testified  March  16,  1912: 

“Q.  Mr.  Lampton,  please  look  at  your  check  stub  book  and  also  at 
your  original  bank  account  covering  the  latter  part  of  October,  1904, 
and  tell  us  what  amount  out  of  this  $6,739.11  check  received  by  you 
from  Mr.  Bradford  you  deposited  in  this  bank  account  of  yours?  I 
will  ask  you  to  look  at  both  of  them.  A.  $4,239.11. 

Q.  So  that  you  deposited  all  of  that  amount  with  the  exception 
of  $2500,  which  you  reserved,  is  that  correct?  A.  Yes.  I  paid 
Miss  Sands - 

Q.  I  didn’t  ask  you  what  you  paid. 

Mr.  Darlington:  One  moment.  He  has  a  perfect  right  to  ex¬ 
plain.  He  has  answered  yes,  and  then  he  has  the  right  to  explain. 
Go  on,  Mr.  Lampton. 

A.  (Continuing:)  I  paid  Miss  Sands  on  that  date-- — 

Mr.  Sullivan  :  I  object  to  any  explanation  of  the  witness.  I  have 
simply  asked  him  the  single  question  as  to  whether  or  not  that  is  a 
fact,  that  he  deposited  in  bank  all  of  that  amount  except  $2500. 

388  Mr.  Darlington:  Counsel  further  asked  him  whether  he 
did  not  reserve  $2,500,  and  he  certainly  has  the  right  to 

explain  what  he  did  with  it. 

Mr.  Sullivan:  I  will  strike  out  that  part  of  the  question  relat¬ 
ing  to  the  reservation. 
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Mr.  Darlington:  We  object  to  it  being  stricken  out.  You  have 
a  right,  Mr.  Lampton,  to  proceed  and  explain. 

Mr.  Sullivan:  I  withdraw  my  question  as  to  the  reservation. 
The  question  had  no  intentional  relation  to  what  he  did  with  the 
money  that  was  left. 

Mr.  Darlington  (to  the  witness) :  Mr.  Lampton,  you  still  have 
the  right  to  explain,  if  you  want  to.  about  the  $2,500. 

A.  (Continuing:)  I  placed  in  bank  $4,239.11.  I  gave  to  Miss 
Sands  $2,496.28.” 

Witness’  bank  deposit  book  shows  that  on  October  12,  1904,  he 
received  $500  from  Mr.  Bradford,  and  his  check  stub  book  shows 
the  same.  “I  do  not  know  whether  that  $500  was  the  deposit  on 
the  Mintwood  sale,  or  whether  it  was  an  amount  Mr.  Bradford 
owed  me.”  His  check  stub  book  also  shows  the  deposit  by  him  of 
$4,239.11  on  October  22,  1904.  The  check  stub-book  referred  to 
relates  to  the  account  of  James  J.  Lampton,  agent  for  Anne  L. 
Lampton,  in  the  American  National  Bank. 

“Q.  James  E.  Evans  was  a  clerk  in  the  office  of  Early  and  Lamp- 
ton,  was  he  not?  A.  He  was  not. 

Q.  Was  he  ever  in  the  office  of  Early  and  Lampton?  A.  I  don’t 
think  he  ever  was. 

Q.  What  did  he  do?  A.  I  don’t  know. 

Q.  Do  you  know  him?  A.  I  do  not. 

Q.  Never  saw  him?  A.  I  don’t  think  1  ever  saw  him. 

Q.  Don’t  you  know  that  he  was  a  party  whose  name  was  used  for 
convenience  in  signing  trust  notes,  to  avoid  personal  responsibility 
to  the  person  giving  the  trust?  A.  T  knew  he  was  wThat  is  known 
gs  a  “straw  man,”  but  I  think  I  never  knew  him.” 

The  check-stub  book  further  shows  that  on  October  24,  1904,  he 
received  $150  from  Miss  Sands,  and  also  the  further  sum  from  her 
on  October  26,  1904,  of  $41.16.  Witness  does  not  know  that  he 
received  these  two  amounts  from  Miss  Sands;  it  has  been  so  tong 
ago  he  couldn’t  tell  except  from  this  book.  He  should  judge  that 
he  received  them.  To  the  best  of  his  knowledge  and  belief, 
389  the  $41.16  was  received  from  Miss  Sands  as  noted.  There  is 
no  doubt  in  his  mind  about  it. 

“Q.  Mr.  Lampton,  do  you  recall  when  Mrs.  Sands  and  Miss 
Sands  were  in  Europe?  A.  I  do. 

Q.  Did  you  ever  receive  any  correspondence  from  either  or  both 
of  them  while  they  were  abroad?  A.  I  did. 

Q.  How  many  of  those  letters  have  you  at  the  present  time?  A. 
I  really  don’t  know.  I  can  get  them  all  if  you  care  for  them. 

Mr.  Sullivan  :  The  witness  is  asked  to  produce  at  our  next  session 
all  of  those  letters. 

Q.  Is  it  not  a  fact  that  you  wrote  to  Mrs.  Sands  while  she  and  her 
daughter  were  abroad,  and  said  again  and  again  in  your  letters  to 
her  that  everything  was  in  fine  shape?  A.  I  may  have - 

Mr.  Darlington  :  One  moment.  I  object.  If  there  are  any  such 
letters  they  should  be  produced,  and  we  should  have  the  opportunity 
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to  examine  them,  and  he  is  not  required  to  answer  such  a  question 
otherwise. 

Q.  Have  you  got  copies  of  all  of  the  letters  that  you  wrote?  A. 
I  think  not,  if  I  wrote  any. 

Q.  Now,  please  answer  the  question  as  to  whether  you  wrote  to 
Mrs.  Sands  while  they  were  abroad,  telling  them  that  their  affairs 
were  being  taken  care  of,  and  everything  was  all  right? 

Mr.  Darlington  :  Objection  renewed. 


A.  I  may  have. 

Q.  What  is  your  recollection  about  it?  A.  It  has  been  so  long 
ago  T  don’t  recall  as  to  whether  I  did  or  not. 

Q.  Well,  was  everything  in  good  shape  while  they  were  away? 
A.  I  should  say  not. 

Q.  Then  why  are  you  not  positive  that  you  did  not  so  write 
them?  A.  I  am  not  j>ositive  that  T  did  not  so  write  them;  I  said 
I  may  have  written. 

Q.  Well,  I  say  if  things  were  not  in  good  shape  why  can’t  you  be 
positive  that  you  did  not  write  them  that  they  were  in  good  shape? 
A.  Well.  I  am  not  positive,  because  T  may  have  written  them. 

Q.  You  may  have  written  them  a  falsehood?  A.  I  may  have 
written  them  that  their  affairs  were  being  looked  after  properly. 

Q.  My  question  is  whether  you  wrote  them  that  their  affairs  were 
in  good  shape?  A.  I  don’t  recollect. 

390  Q.  But  you  do  recollect  that  their  affairs  were  not  in  good 
shape?  A.  I  said  it  would  seem  that  they  were  not, 

Q.  You  were  familiar  with  her  affairs,  were  you  not?  A.  To  a 

certain  extent,  yes.  „  .  0  . 

Q.  Were  you  not  more  familiar  with  them  than  Mr.  Larlv:  A. 

I  was  not.  .  . ,  _  in  «  t 

Q  Were  you  just  as  familiar  with  them  as  Mr.  Early  r  A.  1 

was.  As  well  as  I  remember,  I  was  more  familiar.  As  to  the  rents 

and  revenues  received  I  was  not.  .... 

Q.  But  you  were  the  member  of  the  hrm  who  principally  com¬ 
municated  with  Miss  Sands  and  Mrs.  Sands,  were  you  not?  A.  Why, 
when  Mrs.  Sands  or  Miss  Sands  would  come  in  I  usually  talked  to 

them.  . 

Q.  And  Mr.  Early  usually  did  not,  is  that  the  fact?  A.  Mr. 

Early  occasionally  did. 

Q.  But,  as  a  rule,  you  were  the  one  who  talked  about  their  mat¬ 
ters  with  them?  A.  As  a  rule  Mrs.  or  Miss  Sands  and  I  talked  to¬ 
gether  about  their  matters.  . 

Q.  You  think  it  likely  that  you  may  have  written  them  that  their 
affairs  were  in  good  shape  without  any  knowledge  as  to  whether 
they  were  or  not,  and  without  any  investigation  to  determine  whether 
they  were  or  not?  A.  I  don’t  recall  as  to  whether  I  wrote  them  or 
not  I  may  have  written  them.  T  may  have  written  them  that 
their  affairs  were  in  good  shape;  I  may  have  written  them  that  they 
were  not  in  good  shape.  It  has  been  a  number  of  years  and  I 
can’t  recall. 

Q.  Well,  do  you  know  whether  or  not  her  affairs  were  in  good 
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shape  at  the  time  while  they  were  abroad?  A.  Well,  I  should  say 
1  ought  to  have  known.  If  I  did  not  know  I  ought  to  have  known. 

Q.  Is  that  the  best  answer  you  can  give  to  the  question?  A.  It 
seems  to  me  as  a  splendid  answer  to  it,  Mr.  Sullivan. 

Q.  You  don’t  know  whether  you  did  or  notr— the  best  answer 
that  you  can  give  us  is  that  if  you  did  not  know  you  ought  to  have 

known?  A.  I  should  think  I  knew,  and  if  I  didn’t  know  I  ought 
to  have  known. 

Q.  M  hat  is  your  best  recollection  as  to  whether  you  corresponded 
principally  with  Mrs.  Sands  or  Miss  Sands  while  they  were  abroad? 
A.  I  think  I  corresponded,  if  I  wrote  to  them,  I  did  to  Miss  Sands. 

Q.  Do  you  recall  writing  to  Mrs.  Sands  at  all?  A.  I  do  not,  but 
I  may  have  written  Mrs.  Sands.” 

Witness  had  another  bank  account  in  the  National  City  Bank 
which  he  kept  in  the  same  way  as  that  in  the  American  National 
Bank  namely,  “ James  J.  Lampton,  Agent  Anne  L.  Lampton.” 

391  “Mr.  Sullivan:  The  witness  is  requested  to  get  such  of 
those  papers  as  he  can  and  produce  them  at  our  next  session 
together  with  any  original  letters  leceived  by  him  from  Miss  Sands 

or  *  lis.  Sands,  either,  during  the  time  they  were  abroad  or  subse¬ 
quently.” 

Charles  Early  testified  March  23,  1912: 

Q*  i  ^  mV  .reca11!  niaking  by  you  of  your  answer  to  the  supple¬ 

mental  bill  in  this  case,  which  answer  was  filed  March  22  1911  do 
you  not?  A.  Yes,  sir,  I  suppose  that  is  the  date. 

Q.  You  went  carefully  over  in  your  mind  the  matters  concerned 
in  this  case  before  making  that  answer,  did  you  not?  A  I  think 
I  did. 

Q.  In  paragraph  fifteen  of  your  said  answer  you  refer  to  a  state¬ 
ment,  a  copy  of  which  is  annexed  to  your  answer  as  Exhibit  A 
reciting  ‘the  exact  basis  and  particulars  of  the  adjustment  and  set¬ 
tlement  of  the  said  exchange,’  referring  to  the  Mintwood  Place  prop¬ 
erty  transaction  of  October,  1904.  Is  that  correct?  Does  that  state- 
ment  contain  the  exact  basis  and  particulars  of  the  adjustment  and 
settlement?  A.  I  think  so.” 

Find>  in  the  Eaily  and  Lampton  press  copy  book  covering  Octo¬ 
ber,  1904,  the  $70,000  Mintwood  home  statement,  of  which  copy  is 
annexed  to  his  answer  as  Exhibit  A.  Had  no  personal  knowledge 
whatever  of  this  transaction.  Supposes  his  firm  received  a  commis¬ 
sion  of  $1,500  in  that  transaction,  as  stated  in  the  statement  The 
signature  at  the  foot  of  the  statement  is  in  Mr.  Lampton’s  handwrit- 
inf-  he  personally  got  a  part,  of  the  $1,500  commission. 

‘  (|.  Kindly  ook  at  your  commission  book,  or  any  other  book  in 
which  you  would  have  the  entry,  and  tell  us  definitely  whether  you 
did:  A.  I  would  not  know  where  to  look.  J 

Mr.  Darlington  :  We  will  produce  the  bookkeeper  and  dig  all 
those  things  up  for  you  if  you  want  to,  at  some  appropriate  time.” 

r  mds  at  page  391  of  the  firm  press-copy  book  the  following  state- 
ment  * 
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Oct.  20,  1904. 


To  purchase  of  Mintwood . 

Interest  on  $12,000.00  at  5%  from  Oct.  1,  1904, 
to  Oct.  20,  1904,  on  No.  1620  18th  St.,  N.  W. . . 
Taxes  on  No.  1620  18th  St.,  N.  W.  from  June  30, 

1904,  to  Oct.  20,  1904 . 

Rent  of  No.  1620  18th  St.,  N.  W.  from  Oct.  21 

to  Oct.  31st,  1904 . 

Title  Co/s  bill . 

Title  Co/s  bill  noting . 

Recording  deed  of  trust . 

By  trust  on  ‘Mintwood* . $32,000.00 

Equity  in  No.  1620  18th  St.  N.  W. 
subject  to  $12,000.00  3  years  at  5% .  12,000 . 00 


3  notes  due  in  6.  9  and  15  mos., 

$1,500.00  $2,000.00  and  $5.000.00 .  8,500 . 00 

Interest  on  $32,000.00  to  Oct.  20, 

1904  .  483.50 

Taxes  to  June  30,  1904  on  Mint- 

wood  .  560 . 63 

Penalty  on  taxes .  28.03 

Taxes  from  June  30,  1904,  to  Oct.  20, 

1904  .  171.30 

Rent  Mintwood  from  Oct.  20,  1904,  to 

Oct.  3},  1904 .  100.00 

Insurance  No.  1620  18  St.,  N.  W.,  ex¬ 
piring  Oct.  20,  1904 .  40.00 

Insurance  Mintwood  from  July  27, 

1904,  to  Oct.  20,  1904 .  8.25 

Cash  deposit .  500.00 

Ben  B.  Bradford’s  check  to  J.  J.  Lamp- 
ton  to  balance . 6,739.11 


$61,000.00 

16.41 

53.34 

33.34 
20.50 

5.00 

2.25 


$61,130.84  $61,130.84 

EARLY  &  LAMPTON.” 


393  The  signature  at  the  foot  of  this  statement  is  in  the  hand¬ 
writing  of  Mr.  Lampton,  who  had  it,  as  also  the  other  state¬ 
ment  made  up  by  the  bookkeeper. 

Finds  at  page  389  of  the  firm  press  copy  book  the  following : 
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“Early  &  Lampton  in  Account  with  James  J.  Lampton.  • 


By  check  from  Ben  B.  Bradford _ 

To  amount  paid  Clarence  F.  Norment  for 

No.  1815  Kalorama  Ave.,  N.  W _ 

amount  paid  Margaret  C.  Sands,  for 
Mintwood’  19th  &  Mintwood  Place, 
N.  W . 

amount  paid  James  E.  Evans,  taking 
title,  making  trusts  and  conveying 
title  of  No.  1815  Kal.  Ave.,  N.  W.. . . 
Check  to  Early  &  Lampton  to  balance. 


October  22nd,  1904. 
.  $6,739.11 

$3,117.58 

2,496.28 

10.00 

1,115.25 


$6,739.11  $6,739.11 


JAMES  J.  LAMPTON.” 


The  signature  at  the  bottom  is  in  Mr.  Lampton’s  handwriting 
and  it  strikes  the  witness  that  he  (the  witness)  was  out  of  town  when 

awa\  aTthat°timeaS  consummated-could  not  tell  how  long  he  was 
Finds  at  page  393  of  the  firm  press-copy  book  the  following  state- 

liivll  • 


“Washington,  D.  C.,  October  25,  1904. 


By  check  from  B.  B.  Bradford . 

To  check  to  C.  F.  Norment . 

check  to  Margaret  C.  Sands . 

Title  Co.’s  bills . . 

James  E.  Evans . 

Insurance  . 

Extending  note,  No.  i620  18th  St. 
N.  W . 

Recording  3  deeds  and  2  deeds  of  trust. 

Notary  fee . 

Cash  on  hand . 


$3,117.58 

2,748.28 

46.50 

10.00 

40.00 

120 . 00 
11.25 
2.00 
645 . 50 


$6,739.11 


$6,739.11  $6,739.11” 

394  Don’t  remember  whether  he  knew  anything  about  that 
statement  at  the  time.  It  seems  to  be  a  little  detailed  state¬ 
ment  of  the  disposition  of  certain  money. 

“Q.  On  page  4  of  your  answer  to  the  amended  and  supplemental 
bill,  you  say  that  no  commission  or  profit  of  anv  kind  in  the  Mint- 
wood  Home  property  transaction  was  received  except  Earlv  and 
Lampton’s  share  of  a  commission  of  $1,500  allowed  by  the  com¬ 
plainant,  which  was  divided  among  the  brokers,  three  in  number 
concerned  in  making  the  exchange.  Do  you  know  that  of  your 
own  personal  knowledge?  A.  I  do. 

35— 2783a 
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'Q.  Well,  then,  you  do  know  that  the  $1,500  commission  was 
received?  A.  I  will  have  to  investigate  that. 

Q.  Do  you  mean  you  would  like  to  refer  to  your  books,  or  what 
way  would  you  desire  to  investigate  it?  A.  I  would  have  to  look 
that  up? 

Q.  Hadn't  you  looked  it  up  before  you  made  this  answer?  A.  I 
made  the  answer  that  we  didn’t  get  any  profit  out  of  that  other 
than  a  commission,  whatever  it  might  have  been ;  not  a  cent. 

Q.  Which  commission  was  divided  among  the  brokers,  three  in 
number,  concerned  in  making  the  exchange,  is  the  statement  of 
your  answer.  Did  you  know  that  the  commission  was  divided 
among  three  brokers?  A.  Paid  Chesley  and  Chesley  a  part  of  it, 
and  Moore  and  Hill. 

Q.  You  knew  that,  did  you,  yourself.  A.  Yes. 

Q.  And  by  dividing  among  the  brokers  do  you  mean  that  they 
were  each  paid  a  one-third  part  of  the  commission?  A.  I  did 

not 

Q.  How  did  you  arrive  at  the  amount  that  was  paid  to  these  other 
brokers?  A.  I  don’t  recall  now. 

Q.  Did  you  attend  to  that,  or  did  Mr.  Lampton?  A.  I  did,  as 
far  as  writing  the  checks  were  concerned. 

Q.  Did  you  figure  out  the  amounts  to  be  paid  to  them,  or  did  Mr. 
Lampton?  A.  1  could  not  tell  you  that.  I  think  by  agreement  be¬ 
tween  those  parties  and  Mr.  Lampton. 

Q.  How  much  was  paid  to  Chesley  and  Chesley?  A.  $215.1(5. 

Q.  And  how  much  was  paid  to  Moore  and  Hill?  A.  $215.16. 

Q,.  You  drew  each  of  these  checks,  did  you  not,  and  they  were 
dated  October  25,  1904?  A.  That  is  correct. 

Q.  Have  you  any  means  of  refreshing  your  recollection  as  to  how 
the  amount  of  $215.16  was  arrived  at?  A.  1  have  not. 

Q.  Kindly  look  again  at  page  393  of  your  present  copy 
395  book,  and  particularly  at  the  last  item  in  the  statement  ap¬ 
pearing  on  that  page,  cash  on  hand  $645.50,  and  see  whether 
that  refreshes  your  recollection  as  to  whether  this  payment  of 
$215.16  to  Chesley  and  Chesley,  and  a  like  payment  to  Moore  and 
Hill,  were  not  computed  as  one-third  parts,  respectively,  of  this 
cash  on  hand  $645.50?  “A.  It  does  not  refresh  my  memory  on 
that  point  at  all. 

Q.  You  observe  that  $215.16  is  exactly  one-third  of  $645.50,  do 
you  not?  A.  It  might  be,  but  I  do  not  recall  that  that  was  based 
on  that  figure  at  all.” 

Witness  simply  made  out  these  various  checks  upon  the  sug¬ 
gestion  of  Lampton  that  they  were  the  proper  amounts  to  be 
paid. 

“Q.  Did  you  have  anything  personally  to  do  with  any  of  the 
negotiations  for  the  Mintwood  home  property  exchange?  A.  No, 
sir. 

Q.  Nothing  whatever?  A.  No. 

Q.  Then  all  of  the  statements  in  your  answer  as  to  these  negotia¬ 
tions  and  what  occurred  are  intended  to  be  upon  information  and 
belief,  as  far  as  you  are  concerned? 
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alUf  them  ^TKN  a  SUbmet  that  the  9uestion  is  ‘oo  broad,  whether 
hilt  wffi  j  fu  lafd  ?n  lnf°™iation  and  belief.  The  witness  has 

l 6  tT  the  GKesley  *  Chesley  checks  and  the 

belief  '  *  checks.  They  could  not  be  all  on  information  and 

JLS^1Va-:  fIfkth.ere  is  anythinf?  stated  that  was  not  on  infor- 

kindk  Jnti  but  °‘1  personal  knowledge,  the  witness  will 

kindly  state  what  it  was  that  was  on  personal  knowledge  that  he 

knew  concerning  this  Mintwood  home  property  transaction  I  think 

the  witness  can  answer  the  question.  t  lnK 

auestion^te  1  Submit  jle  °nly  way  he  can  answer  that 

question  is  to  take  the  answer  and  go  over  it  and  specify  what  carts 

are  on  information  and  belief,  and  what  parts  were  made  on^per- 

we  ay  iSnhave  todo  UCOUnSel  ‘°  ‘ake  the  time  to  d°  that>  why 

he^dSpX  KoStt 

m  detail,  we  have  no  objection  to  the  witness  adopting  that  courseP 
Mr.  Darlington:  I  simply  surest  that  that  is  the  only  way 
the  question  could  be  properly  or  fairly  answered."  “  ^ 

c  nEtVo7ihln*ii1nnragr<?!1  4r°,f  '"‘ness’  answer,  except  the  fact  that 
Hi  I  ‘  nl  l,  7  a  °*°  "'e?t  t0  uCheTsley  and  Chesley  and  t0  Moore  & 
knowledge  ^  ^  by  Lampton>  and  is  not  h>s  personal 

Statement  in  paragraph  3  of  his  answer  that  the  plaintiff  “em¬ 
ployed  also  co-temporaneously  with  Early  and  Lampton  other  real 
estate  brokers  with  vvhom  she  advised  and  who  represented  and 
act  tor  her  is  not  based  upon  witness'  personal  knowledge,  but 
upon  what  he  knew  from  Lampton. 

The  signature  “Early  and  Lampton”  on  Plaintiff’s  Exhibit  No  1 
is  in  Lampton  s  handwriting.  Witness  has  seen  said  statement  in 
■toft  the  letter-press  copy  book  a  great  many  times.  Lampton  at- 
oJb  tended  to  the  details  concerned  in  this  statement,  but  wit- 
ness  observed  it  at  the  time. 

Witness  finds  that  his  check  stub-book  shows  a  deposit  on  De- 

’  of  $5  081.25,  the  notation  on  the  stub  appearing 
in  the  handwriting  of  Mr.  Limerick,  who  was  the  firm  bookkeepe? 
an.  a{;  that  time.  Witness  takes  it  for  granted  that  he  knew 
oJf  about  that  deposit  at  the  time.  The  book-keeper  prepared 
the  statement  under  Mr.  Lampton's  direction,  evidently. 
His  stub  for  check  No.  3649,  dated  December  10,  1904  shows  an 
amount  of  $2,014.03  to  Clarence  F.  Norment.  Witness  cannot  an¬ 
swer  as  to  what  he  knew  about  that  matter,  saying  “I  will  have  to 
look  it  up.  I  can't  carry  all  those  things  in  my  mind." 

^  look  at  his  stub  for  check  No-  of  December  28th 

1904  to  Charles  Early,  as  rents,  for  $3,045.47,  and  to  answer 
whether  that  was  not  the  balance  remaining,  $5,059.50,  after  draw¬ 
ing  the  $2,014.03  check  to  C.  F.  Norment,  answered  that  he  didn't 
know,  and  would  have  to  have  that  looked  up. 

These  various  stubs  are  in  the  handwriting  of  Mr.  Limerick,  the 


276  NATIONAL  SAVINGS  A  TRUST  CO.,  ETC.,  ET  AL.  V8. 

firm’s  bookkeeper  at  the  time.  Thereupon  offer  is  made  by  Early’s 
counsel  to  produce  Mr.  Limerick,  if  he  is  wanted. 

Mr.  Lampton  attended  to  the  matter  concerned  in  the  statement 
which  is  in  evidence  as  Plaintiff’s  Exhibit  No.  1,  and  Lampton  was 
the  one  who  had  the  firm  pay  the  $2,014.03  upon  the  second  trust 
on  the  Margaret  field  by  Clarence  F.  Norment. 

“Q  What,  if  anything,  did  you  know  at  the  time  about  the  ninety 
day  $750  note  referred  to  in  Plaintiff’s  Exhibit  No.  1?  A.  Mr. 
Lampton  came  to  me  and  said  that  it  required  that  much  money 
to  meet  the  two  obligations,  one  to  pay  off  on  the  Margaret  and  the 
other  one  to  pay  off  the  St.  George,  and  asked  me  if  1  would  advance 
the  money  for  the  Sands.  I  said  that  I  would  advance  that  money 
in  the  event  that  it  was  paid  back  every  ninety  days  with  interest, 
and  I  required  them  to  give  me  a  paper  to  protect  me,  as  1  was  the 
sole  one  that  had  to  pay  the  money. 

Q,  Did  you  have  any  conversation  with  any  one  but  Mr.  Lampton 
in  regard  to  that  matter  at  the  time,  so  far  as  you  can  recall?  A. 
I  don’t  recall. 

Q.  In  paragraph-  8  and  9  of  your  answer  you  state  that  you  were 
without  personal  connection  with  the  suggestion  of  the  exchange  of 
the  complainant’s  properties  1867  Mintwood  Place  and  1620  18th 
street  for  the  Winchester  Apartment  House,  but  believed  that 
398  the  said  exchange  was  negotiated  by  Early  and  Lampton  in 
conjunction  with  Stone  and  Fairfax.  Did  you  have  any 
knowledge  or  information  about  the  matter,  other  than  such  as  came 
to  you  from  Mr.  Lampton?  A.  I  did  not. 

Q.  Then  the  statement  in  sub-paragraphs  2  and  3  of  paragraph 
23  of  your  answer  are  based  entirely  upon  information  and  belief, 
are  they  not?  A.  I  do  know  that  we  received  no  profit  whatever 
out  of  1620  18th  street,  except  the  commission  as  divided  with  Ches- 
ley  &  Chesley  in  the  sale  to  Mr.  Lynn. 

His  check-stub  book  shows  a  deposit  on  March  9th,  1905,  of  $500 
received  from  Chesley  and  Chesley  as  deposit  on  1620  18th  street. 
The  memoranda  is  in  Mr.  Dunnington’s  handwriting,  who  was  then 
the  firm  bookkeeper.  Mr.  Limerick,  as  bookkeeper,  was  followed  by 
Mr.  Simpson,  and  after  Mr.  Simpson  left  Mr.  Dunnington  was  the 
bookkeeper. 

Plis  check-stub  book  shows  that  he  gave  check  No.  3774  of  March 
7,  1905,  to  Stone  and  Fairfax,  for  $200  as  “deposit  on  Winchester.” 
Witness  remembers  that  Mr.  Lampton  asked  for  a  check  of  $200  to 
be  deposited  on  the  Winchester,  and  it  was  given  payable  to  Stone 
and  Fairfax.  This  was  never  returned  that  witness  knows  of. 

His  check-stub  book  also  shows  check  No.  3787  was  given  to  the 
Real  Estate  and  Columbia  Title  Insurance  Companies  for  $3,881.32. 
and  the  stub  contains  the  following  memorandum: 

“Real  Estate  &  Columbia  Title  Insurance  Company  in  full  settle¬ 
ment  Harper-Sands  exchange,  Winchester,  1867  Mintwood  and  1620 
18th  street.” 

Witness  drew  that  check  at  the  direction  of  Mr.  Lampton.  That 
is  all  he  knows  about  the  matter.  The  check  was  drawn  by  Mr. 
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Limerick,  the  firm  bookkeeper  at  the  time.  His  check-stub  book 
also  shows  that  under  date  of  March  11,  1905,  a  deposit  of  $2,940.52 
was  received  from  Chesley  and  Chesley  “in  full  settlement  of  pur¬ 
chase  of  1620  18th  street.”  Mr.  Lampton  brought  that  check  in 
from  Chesley  and  Chesley. 

His  check  stub-book  further  shows,  under  date  of  March  17,  1905, 
a  deposit  of  $170  as  having  been  received  from  Charles  W.  Fairfax 
in  re  Sands-Harper  exchange/’  Witness  knows  nothing 

399  personally  about  that,  except  that  he  received  that  amount 

His  check-stub  book  also  shows,  under  date  of  April  0 
1905,  a  deposit  of  $150  received  from  Moore  and  Hill.  Does  not 
know  wThat  it  was  for. 

His  check  stub  book  also  shows,  under  the  same  date,  a  deposit 
of  $500  in  the  shape  of  a  note  discounted  by  Margaret  C.  Sands, 
that  was  for  a  commission;  cannot  say  whether  it  was  a  commission 
on  the  Winchester  exchange  transaction— would  have  to  look  that  up. 

Hie  check-stub  book  further  shows,  under  date  of  May  4,  1905, 
a  depart  of  $1,652.16,  in  the  shape  of  a  check  from  the  Real  Estate 

Company,  and  the  memoranda  on  the  stub  reads:  * 
‘186/  Min.”  Witness  didn’t  know  anything  about  that.  Don’t 

know  now  and  didn’t  know  then,  unless  he  would  refer  to  it  and 
hunt  it  up. 

“Q.  Please  look  at  your  stub  covering  check  No.  3862  of  May  5 
1905,  drawn  to  Stone  &  Fairfax  for  $833.31,  and  tell  us  whether 
your  stub  shows  what  that  was  for?  A.  1867  Mintwood. 

Q.  What  was  that  for?  ,A.  I  would  have  to  hunt  that  up.  1 
have  my  present  bookkeeper  and  Mr.  Limerick  hunting  that  ud  for 
me  at  the  present  time.” 

Knows  Joseph  W.  Harper.  Hasn’t  seen  him  for  several  years. 
Knew  him  two  or  three  years  prior  to  that.  Was  not  a  client  of  the 
office  in  particular.  Don’t  think  that  he  had  any  special  repre- 
sentati\e.  1  hinks  he  engaged  to  a  large  extent  in  real  estate  transac¬ 
tions — don’t  know  to  what  extent. 

“Q.  Did  you  ever  engage  with  him  in  any  real  estate  transaction4? 

A.  I  did. 

Q.  Do  you  mean  in  the  way  of  selling  property  for  him  or  pur¬ 
chasing  property  for  him,  or  did  you  aid  him  in  negotiating  a  tripod 
or  other  intricate  deal — what  is  known  as  a  tripod  or  other 

400  intricate  deal?  A.  I  never  had  but  one  personal  transaction 
with  Mr.  Harper. 

Q.  By  “personal  transaction”  do  you  mean  business  transaction? 

A.  Only  one  business  transaction  with  him  that  I  know  of. 

Q.  And  was  that  transaction  the  purchase  of  the  Winchester 
from  him  for  Miss  Sands?  A.  I  didn’t  purchase  it  from  him 
Q.  Do  you  wish  to  be  understood  as  saying  that  the  Winchester 
was  not  purchased  from  him  for  Miss  Sands,  or  that  you  simply 
don  t  know  personally  about  it?  r  J 

Mr.  Darlington:  I  object.  The  witness  has  been  interrogated 
about  a  personal  transaction  between  him  and  Harper,  not  one  for 
Miss  Sands.  The  witness  has  made  no  answer  to  which  either  one 
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of  counsel’s  alternatives  would  be  a  fair  construction.  I  am  quite 
sure  he  is  not  trying  to  confuse  the  witness. 

Q.  (Continuing:)  Do  you  understand  my  question,  Mr.  Early? 
A.  I  don’t  think  it  is  a  very  clear  one,  the  way  you  put  it. 

Q.  My  question  is  simply  whether  you  know*  as  a  fact  that  the 
Winchester  was  not  purchased  by  your  firm  for  Miss  Sands  in 
March,  1905?  A.  Mr.  Lampton  had  that  transaction  entirely  in 
his  control,  and  T  knew  nothing  about  it.  He  was  dealing  with 
Stone  and  Fairfax. 

Q.  Did  you  know  to  whom  1620  18th  street  was  sold  in  March, 
1905?  A.  I  think  I  stated  when  it  was  sold  it  was  sold  to  Mr. 
Lynn. 

Q.  Did  you  know  personally  about  that  matter,  or  was  that  in  Mr. 
Lampton ’s  charge  also?  A.  Mr.  Lampton  made  that  deal  with 
Messrs.  Chesley  and  Chesley;  sold  it  through  them  to  Mr.  Lynn. 

Q.  Did  you  have  any  communication  yourself  with  Chesley  and 
Chesley  about  the  matter?  A.  T  did  not. 

Q.  f  hand  you  a  contract  dated  March  7th,  1905,  between  Ches¬ 
ley  and  Chesley  and  Early  and  Lampton,  just  produced  by  Mr. 
John  T.  Chesley.  and  will  ask  you  to  state  in  whose  handwriting  is 
the  signature  “Early  &  Lampton,  agents  for  Margaret  C.  Sands?” 
A.  Mine. 

Q.  How  did  you  come  to  sign  that?  A.  Mr.  Lampton  directed 
that  it  be  made  out  and  handed  me  a  check  and  asked  me  to — 
handed  me  this  check  from  Chesley  and  Chesley  and  asked  me  to 
have  a  deposit  slip  made  out  and  sent  to  them. 

By  Mr.  Darlington: 

Q.  You  mean  a  deposit  receipt?  A.  A  deposit  receipt,  I  mean. 
By  Mr.  Sullivan: 

Q  And  who  prepared  this  deposit  receipt?  A.  My  bookkeeper. 

Q.  Did  you  look  into  the  details  of  it  at  all  yourself?  A.  No, 
not’ at  the  time,  because  Mr.  Lampton  had  directed  that  it 

401  be  done,  and  I  did  what  he  said.” 

Was  not  present  at  the  deed  of  trust  sale  of  the  Win¬ 
chester  in  October,  1907,  but  recalls  that  it  was  to  be  sold  and  was 
advertised.  Didn’t  see  Mr.  Harper  for  several  months  thereafter. 

“Q.  In  December,  1907,  Mr.  Joseph  W.  Harper  came  to  see  you,  • 
did  he  not,  and  stated  that  he  did  not  want  the  property,  all  he 
wanted  was  his  money,  and  that  he  wanted  it  sold?  A.  I  don’t 
remember  ever  having  any  discussion  with  Mr.  Harper  about  it. 

Q.  How  did  you  come  to  obtain  an  interest  in  that  property  in 
the  iatter  part  of  1907,  or  the  first  part  of  1908?  A.  The  property 
was  sold  for  Mr.  Harper  through  my  office,,  and  the  only  transac¬ 
tion  I  ever  had  with  Mr.  Llarper— K>r  Dr.  Harrison  G.  Dyar;  it 
was  sold  to  Dvar  for  Harper. 

Q.  Did  you,  or  the  firm  of  Early  and  Lampton,  receive  any  profit 
of  anv  kind  out  of  that  sale  to  Dr.  Dyar?  A.  None  whatever,  ex- 

*7 
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Q.  At  the  time  Dr.  Dyar  purchased  the  Winchester  it  was  un- 

clerstood,  was  it  not,  that  you  were  purchasing  a  one-half  interest 
with  him  in  the  property?  A.  No.  1 

Q.  W  as  not  the  purchase  consideration  the  equity  in  1924  N  street 
northwest,  and  $4200  cash?  A.  Yes.  '  ’ 

Q.  And  was  not  the  equity  in  1924  N  street  owned  by  you  and 
deeded  by  you  to  Dr  Dyar  for  the  purpose  of  his  deeding  it  to  Mr. 
Harper  as  a  part  of  this  consideration?  A.  No,  Dr  Dyar  was  to 
settle  with  me  for  that  outside,  and  did  do  it. 

Q.  You  mean  he  was  to  pay  you  for  the  value  of  your  equity? 

9;  The  understanding  was  not  that  you  were  contributing  that 

tnhntiorf  nf%49ftn1^  shaJ®  of  Ath®  purchase  price  to  equal  his  con¬ 
tribution  of  $4200  in  cash?  A.  I  wanted  the  money  and  used  the 

house  in  that  way  to  get  the  money. 

(1  lie  pending  question  was  read  aloud  by  the  Examiner.)  A.  No 

Q.  Didn  t  you  value  the  equity  in  1924  N  street  at  $4200?  A  I 
don  t  reniember  now;  I  think  not. 

ior?y  r,>i'ln’t  y?,"  ,make  a  statement  under  date  of  January  15, 
1908,  showing  that  you  did  so?  J 

■  Mr.  Darlington  :  The  time  and  place  and  the  person. 

Q.  (Continuing:)  A  statement  to  Dr.  Dyar.  Please  look  at 

your  press-copy  book  and  see,  January  15,  1908?  A.  The  book  k 
not  here.  1S 

Mr.  SuLLiyAN:  I  will  ask  that  the  book  containing  that  state¬ 
ment,  if  it  exists,  be  produced  later. 

loo  ,Ho'v  did  y°u  001116  t0  take  a  one-half  interest  in  the 

402  \\  inchester  later  on?  A.  I  don’t  recall  now. 

i  Cf  I)o„-V01!  reoal1  wh6ther  you  approached  Dr.  Dyar  or  he 
approached  you  ?  A.  I  guess  1  approached  him. 

Q.  Now  will  you  deny  this,  Mr.  Early,  that  you  went  to  Dr. 
lnai,  in  the  first  instance  before  Dr.  Dyar  purchased  the  Win¬ 
chester.  and  told  him  that  this  Winchester  Apartment  House  was  a 
££d  P^TOMtion,  and  that  it  was  so  good  that  you  were  willing  to 
take  a  half  interest  in  it  yourself,  and  if  he  would  put  up  $4200 
cash  you  would  put  up  your  equity  of  the  value  of  $4200  in  1924 

into* the  deal’”1  d°n  f  recol,ect"  1  know  that  1924  N  street  went 

Is  absolutely  certain  that  every  dollar  that  came  from  Dvar  in 

the  transaction,  with  the  exception  of  the  ordinary  real  estate  com- 
mission,  went  to  Harper. 

Doesn’t  know  where  Mr.  Harper  lives  at  the  present  time. 

Q.  Do  you  recall  definitely  whether  or  not  Mr.  Harper  stated 
to  you  in  the  latter  part  of  1907,  or  the  first  part  of  1908  that  he  did 
not  want  the  property,  that  is  the  Winchester  Apartment  House- 
that  he  merely  wanted  Ins  money  out  of  it?  A.  You  asked  me  that 

abouHt  bef°re'  1  10  d  y°U  Mr  HarPer  neV6r  told  me  anything 

Q.  You  are  certain  that  he  did  not  tell  you  that?  A.  Yes,  sir, 
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I  am  certain,  and  you  asked  me  that  question  once  before  and  I 
answered  it. 

tt  n°\  ^Ir*  Harper  so  Ptate  t0  y°u  in  the  presence  of  Mr.  B. 

H-  '\arner,  Jr.,  on  one  occasion,  in  the  latter  part  of  1907,  in  your 
office .  A.  Ne\er.  Mr.  Harper  or  Mr.  Marner  was  never  in  my 
presence  with  Mr.  Harper  a  moment.” 

Remembers  that  1859  Mintwood  Place  was  sold  to  Dr.  J.  Edmund 
omith.  Mr.  Lampton  had  charge  of  the  deal. 

rite  sale  of  1863  Mintwood  Place  to  James  M.  Baker  was  made 
by  Mr.  Lampton  through  Mr.  Walter  A.  Brown. 

The  proceeds  of  sale  in  these  transactions  were  closed  up  at  the 
title  to.,  and  Mr.  Lampton  was  the  only  member  of  the  firm  who 
acted  in  either  of  these  transactions. 

,  following  statement  was  rendered  by  Early  and  Lampton 
to  J.  Edmund  Smith  in  connection  with  the  sale  of  1859  Mintwood 
Place : 


^  “June  27,  1907. 

Rev.  J.  Edmund  Smith  in  Account  with  Early  &  Lampton. 

To  purchase  Lot  806,  Sq.  2549,  1859  Mintwood 

«7  nnn6-’  N'  W *  • . . . $9,750.00 

$7,000  insurance  (1st  trust)  expiring  Aug.  12 

1910,  premium,  $8.00 . '  26.25 

$2,000  insurance  (2nd  trust)  expiring  June 

26,  1910,  prem.,  $8.00 .  8  00 

Title  Company’s  bill .  20.20 

Notary  Fee,  deed  of  trust .  1  qq 

Early  &  Lampton ’s  check  to  balance .  134.47 

By  first  trust  assumed  at  5% .  *7  aaa  aa 

^lAO^  trust  Feb.  12,  1907,  to  June  27, 

Second  trust,  payable  $50.00  month .  2  000  00 

Amount  saved  on  second  trust  notes .  ’  50  00 

Rent,  4  days  at  $65.00  a  month .  q  27 

Cash  deposit  . ..‘.'.W  750.00 

$9,939.92  $9,939.92 

“Q.  Have  you  a  copy  of  any  statement  respecting  the  sale  of  1863 
Mintwood  to  Mr  Baker?  A.  No,  the  Title  Company’s  statement  was 
used  through  Mr.  Brown. 

Q.  In  the  third  paragraph  of  your  answer  you  say  that  Early  & 
Lampton  furnished  an  account  to  Miss  Sands  as  to  her  rents  each 
month  Did  you  make  that  statement  upon  information  or  upon 
personal  knowledge?  A.  My  bookkeeper’s  statement. 

Q.  Please  look  at  Exhibit  C  to  your  answer  in  this  case,  and  tell 
us  whether  you  had  any  personal  knowledge  of  that  transaction’  A 
No,  I  did  not.  It  was  Mr.  Lampton’s  transaction. 

Q.  Is  the  statement  in  paragraph  15  of  your  answer  to  the  effect 
that  the  original  accounts  with  Miss  Sands  have  at  all  times  been 


Margaret  c.  sands. 


281 

open  to  inspection,  and  have  in  fact  been  fully  examined  by  her 

in i  ft0mey’  I’11'"™  UP0D  your  personal  knowledge  or  upon  in- 
404  formation.  A.  Upon  the  fact  known  to  myself. 

Q.  You  are  personally  familiar  then  with  ail  of  her  ac- 
counts,  are  you  not.  A.  By  a  reference  to  the  books  I  can  tell. 

a- a  9  *  d2  t  keep  th®  books  yourself  or  go  over  them  in  detail, 

the  bool  keepers°metUneS  1  8°  °VCr  them’  but  8enerally  depend  upon 

Q.  And  the  statement  in  paragraph  21  of  your  answer  that  the 
firm  of  Early  and  Lampton  lias  at  no  time  ‘neglected  to  make  due 
and  proper  entries  in  its  books’  concerning  transactions  with  Miss 
bands,  is  also  based  on  your  personal  knowledge?  A.  In  reply  to 
that,  that  statement,  as  embodied  in  my  answer,  is  correct. 

information?1  rB^th*”181  kn0wledg®’  or  according  to  your  best 

Q.  How  do  you  know  whether  or  not  due  and  proper  entries 
were  made  as  to  the  proceeds  of  the  sale  of  1859  Mintwood  Place*? 
A.  lo  whom  was  that  sold? 

Q.  To  Dr.  Smith.  A.  I  think  so,  sir. 

Q.  But  you  don’t  know?  A.  I  am  quite  certain. 

Q.  But  you  necessarily  don’t  know,  of  your  own  personal  knowl¬ 
edge,  since  Mr.  Lampton  had  charge  of  the  matter  for  you.  A. 
ou°tu  a&k  me  B  the  entries  were  made.  The  statements  were  made 

Q.  My  question  was  as  to  whether  due  and  proper  entries  were 

made.  A  I  answered  that  by  answering  the  question  you  asked 
as  embodied  in  my  answer.  J 

Q.  It  is  a  fact,  is  it  not,  that  all  of  these  sale  transactions  were  in 
charge  of  Mr.  Lampton  exclusively,  and  that  you  merely,  as  a  gen¬ 
eral  proposition,  took  charge  of  the  rent  department?  "  A.  Which 
Sa  rT  niean  that  Mr*  Lampton  had  exclusive  control  of*? 

y.  \\  ell  sales  generally,  was  not  that  the  practice  of  the  firm?  A 

3°a  v«y  ar«c  de8Te®  with  all  of  his— with  the  various  brokers,'  and 
with  all  of  his  friends.  1  had  a  very  considerable  clientele  of  mv 
own,  which  came  to  see  me,  and  I  transacted  my  business  very 

largely  in  the  office,  and  gave  general  supervision  as  to  what  was 
going  on  in  the  office. 

Q.  Did  either  member  of  the  firm  keep  an  account  book  of  com- 
missions  and  profits  of  the  firm?  A.  No,  sir. 

Q.  Did  the  bookkeeper  keep  any  such  book?  A.  No  sir 
Q.  How  could  it  be  ascertained  at  any  time  what  the  profits  were 
. ~  _  for Particular  month?  A.  Never  was  inquired  into 
405  T  Was  not  there  ever  any  division  of  profits  between  you 

and  Mr.  Lampton?  A.  Both  drew  whenever  we  had  anv 
money  to  use.  J 

Q.  Mr.  Lampton  kept  no  bank  account  for  the  firm  did  he?  A 
Not  at  all.  ’ 

Q.  You  kept  what  might  be  called  the  firm  bank  account?  A  I 
did.  *  ’ 

Q.  Did  you  bring  with  you,  in  response  to  the  subpoena,  any 
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original  letters  from  Miss  Sands  or  Mrs.  Sands?  A.  I  never  re¬ 
ceived  any.  I  have  some  orders  for  the  payment  of  money. 

Q.  M  ell,  I  would  like  to  have  those.  A.  I  had  some  cablegrams 
which  I  gave  to  my  counsel,  which  he  tells  me  were  ottered  in  evi¬ 
dence,  and  here  are  some  other  papers  which  I  submit  to  counsel.” 

Produces  three  cablegrams  from  plaintiff  to  Early  and  Lampton, 
as  follows : 

(1)  Dated  July  11,  1906,  reading: 

“Cable  money  Paris  to  day.” 

(2)  Dated  August  18,  1906,  and  reading: 

“Deposit  with  Lindsay.” 

(3)  Dated  August  23,  1906,  and  reading: 

“Cable  seventy  Sands  Lucern.” 

Also  produces  letter  dated  March  15,  1906,  addressed  “Dear  Mr. 
Lampton,”  saying:  “Please  mail  us  a  check  tomorrow  for  rents  due,” 
and  signed  “Margaret  L.  Sands,  for  Margaret  C.  Sands.” 

Also  produces  letter  dated  “Saturday”  but  bearing  no  other  date, 
addressed  to  “My  dear  Mr.  Lampton,”  by  plaintiff  from  Beverly, 
New  Jersey,  saying: 

“Won't  you  send  one  of  your  men  out  to  1859  Mintwood  Place  to 
repaint  the  front  door  and  sills  and  anything  of  the  kind  Miss 
Smith  tells  him  to  do?  The  plate  glass  has  been  loosened  by  so 
much  blasting  at  the  new  bridge,  I’m  afraid  that  will  topple  out 
any  moment  &  break  all  to  pieces,  so  send  a  glazier  too.” 

Also  produced  the  following  undated  portion  of  a  letter : 

406  “The  property  on  7th  St.  has  never  had  a  good  clear  title. 

Mr.  Sands  says  it  will  take  twenty-one  years  for  any  one  to  get 
a  better  title  than  1  have,  therefore  it  is  not  advisable  for  Miss  Sands 
to  purchase  the  property  from  Mrs.  Williams  which  she  has  just  ac¬ 
quired  by  tax  sale.  Mr.  Williams  will  call  to  see  you  about  it.  lie 
was  out  to  see  us  last  night  and  Margaret  referred  him  to  you.  I 
write  as  I  thought  Margaret  might  not  understand  about  it.  She  has 
two  houses  on  L  St.  Navy  Yard  that  are  all  right  as  to  title  but  I  fear 
are  in  arrears  as  to  taxes.  This  I  would  like  you  to  look  into.  I 
have  all  the  tax  bills  which  1  will  send  you. 

Very  truly, 

Mrs.  L.  SANDS.” 

The  bookkeeper  and  witness  looked  after  the  matter  of  the  ac¬ 
counting  to  plaintiff  for  rent.  Not  true  that  no  statement  was  ever 
sent  her  covering  rent  from  1863  Mintwood  Place  from  May,  1906, 
to  January,  1907,  during  which  time  plaintiff  was  abroad.  They 
were  not  mailed  to  her,  but  she  got  them  when  she  got  back.  He 
didn’t  hand  them  to  her  or  see  any  one  else  do  so.  Bookkeeper  told 
witness  they  were  given  to  her. 

“Q.  I  also  call  your  attention,  Mr.  Early,  to  the  fact  that  the  gen¬ 
eral  statements  of  account  are  missing  from  May,  1906,  continuously 
to  February,  1907,  and  will  ask  you  whether  you  have  those  original 
statements  in  your  papers?  A.  Our. books  show  every  transaction 
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•tliat  W8S  done,  as  far  as  the  rent  business  goes,  and  every  other  let. 
ter  I  know  of  m  connection  with  Miss  Sands,  and  the  books  are  open 
to  inspection,  as  they  were  examined  by  Mr.  Warner  for  more  than 
a  week,  as  1  understand,  and  on  two  Sundays  included. 

to  the  question.” '  1  l°  Strike  °Ut  the  answer  88  not  responsive 

The  statements  of  account  from  May,  1906,  to  February  1907 

i£l?^redi  or  tlie  purpose  of  being  forwarded  to  Miss  Sands,  were 
delivered  to  Mr.  W  arner,  plaintiff's  attorney.  Witness  did  not  de- 
lner  them  nor  were  they  delivered  in  his  presence,  but  the  firm 
bookkeeper  reported  that  he  had  delivered  them. 

John  T.  Chesley  testified  March  23,  1912  • 

In  response  to  subpoena  served  upon  him  to  produce  all  papers  in 
connection  with  the  sale  of  1620  18th  street  in  March,  1905,  wit- 
ness  produces  the  following:  ’  * 

Check  dated  March  8,  1905,  by  Chesley  and  Chesley  on  the 
Rational  Metropolitan  Citizens  Hank  to  the  order  of  Early  and 
Hampton  tor  $o00,  with  memorandum  on  the  face:  “Deposit,  1620 
18th  street.  Endorsed  by  "Early  &  Eampton”  and  “Charles  Early 
special,  and  stamped  “Paid  March  9  1905  ” 

407  (2)  Certified  check  on  the  same ’bank ’by  Chesley  and 

*2  940  52^  S’  da^TVV  19°5’  *°  Ear‘y  “d  Lampton  for 
$2,940.52,  endorsed  Early  &  Eampton”  and  “Charles  Early  spe¬ 
cial,”  and  stamped  “Paid  March  13,  1905 ;”  y’  P 

(3)  Contract  reading : 

“Office  of  Early  and  Lampton,  Real  Estate  &  Loan  Brokers 

615  14th  Street  N.  W.  ’ 

Washington,  D.  C.,  March  7th,  1905. 

nnmi^Tn  °f  C(heSKley  *  Chesley,  agts.  a  deposit  of  five  hundred 
00/100  dollars  to  be  applied  to  part  payment  of  purchase  of  sub¬ 
lot  96,  square  134,  known  as  premises  No.  1620  18th  street,  north¬ 
west,  sold  lnm  for  sixteen  thousand  ($16,000)  dollars,  on  followine 
terms :  1  our  thousand  dollars  cash,  balance  of  twelve  thousand  dol- 
lars,  secured  by  an  existing  deed  of  trust  bearing  interest  at  the  rate 
ot  five  per  centum  per  annum  until  paid,  payable  semi-annually, 
on  property  sold  Property  sold  as  a  good  title,  or  deposit  to  be  re- 
turned  and  sale  declared  off.  Seller  and  her  agents  assume  no  re- 

^  f  ^  title  upon  examination  prove 

defective  or  for  any  damages  by  reason  of  said  title  proving  defect¬ 
ive.  All  taxes,  interest,  rents  and  insurance  to  be  paid  of  date  of 
delivery  of  deed.  Purchaser  is  required,  and  agrees  to  make  full 
settlement,  in  accordance  with  terms  of  sale,  within  ten  days  from 
this  date.  *  J 

Seller  to  give  the  usual  special  warranty  deed.  Conveyancing  at 
purchaser  s  cost.  6 

Divide  commission  as  per  agreement. 

EARLY  &  LAMPTON, 

Agents  for  Margaret  C.  Sands,  Owner  ” 
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(4)  Receipt  dated  February  16.  1905,  for  $500  deposit  paid  by 
^  illiam  F.  Lvnn  to  Chesley  and  Chesley  on  the  purchase  by  the 
former  of  1620  18th  street  for  $16,000,  the  cash  payment  to  be 
$4,000,  subject  to  existing  trust  of  $12,000,  taxes,  renfand  interest 
to  be  adjusted  to  date  of  transfer  and  purchaser  to  make  full  settle¬ 
ment  within  thirty  days  from  date ; 

(5)  Statement  of  account  of  Chesley  and  Chesley  with  William 
F.  Lynn,  as  follows: 


408 


“Washington,  D.  C.,  March  10th,  1905. 


To  Account  with  Mr.  Wm.  F.  Lynn,  Purchase  1620  18th  Street  N.  W. 


To  purchase  of  1620-18th  St.,  N.  W . 

“  Rent  from  March  1st,  to  March  10th,  1905 

“  Insurance  expiring  Oct.  1st,  1907 . 

“  Continuation  certificate . 

“  Noting  . 

“  Tax  certificate . 

“  Conveyancing  . 

“  Recording  . 


By  Deposit .  $500. 

“  Trust  assumed .  12,000. 

“  Interest  on  $12,000  from  Oct.  1  to 

M’ch  10  .  266.67 

By  Taxes  from  July  1st  to  M’ch  10,  1905.  122.15 

“  Check  to  balance .  3,193.59 


$16,000. 

33.34 

36. 

5. 

2. 

.50 

5. 

.75 


$16,082.59  $16,082.59” 

Witness  is  a  member  of  the  firm  of  Chesley  and  Chesley,  and  has 
been  since  October  1st,  1904.  Represented  Mr.  Lynn  and  no  one 
else  in  connection  with  the  purchase  of  1620  18th  street.  Witness’ 
firm  got  no  profit  in  the  transaction  except  the  real  estate  commis¬ 
sion  referred  to  in  the  contract  with  Early  and  Lampton,  as  agents 
for  Margaret  C.  Sands. 

Recalls  receiving  a  check  as  Chesley  and  Chesley’s  commission  in 
connection  with  the  sale  of  the  Mintwood  home  propertv  in  October, 
1905. 

“Q.  Do  you  recall  the  amount  you  received?  A.  Two  hundred 
and  some  dollars:  T  don’t  recall  it  now,  but  it  was  a  little  over  $200. 

Q.  Did  they  give  you  a  statement  at  that  time  showing  how  they 
arrived  at  that  *^200  and  odd  dollars?  A.  Let’s  see.  About  that 
time  I  got  a  settlement  from  them.” 

409  The  amount  received  was  one  of  the  divisions  of  the  com¬ 
mission  after  the  expenses  had  been  paid  out  of  it.  The 
check  was  sent  to  witness.  Does  not  know  whether  Mr.  Early  or 
Mr.  Lampton  sent  it.  Witness  thought  the  amount  of  the  check 
was  a  small  amount  of  .commission,  but  when  he  looked  over  the 
statement  it  was  found  to  be  a  division  of  what  was  left  after  the 
expenses  were  paid.  Don’t  know  whether  it  was  a  third  or  a 
fourth — thinks  it  was  a  third — part  was  paid  that  Mr.  Lampton 
said  the  check  represented.  Thinks  Mr.  Lampton  said  the  com- 


t 


MARGARET  O.  SANG?. 


28." 

mission  was  divided  into  three  parts;  the  other  broker  was  Mr.  Simp- 
son,  whom  witness  thinks  was  with  Moore  and  Hill  at  the  time.  The 
amount  of  the  check  was  about  $21o.00,  something  like  that — mav 
have  teen  $265 — don’t  remember.  (The  whole  of  this  testimony 
m  regard  to  the  division  of  the  fee  was  taken  under  objection  bv 
Early  s  counsel,  that  it  does  not  relate  to  any  issue  in  the  case: 
and  at  the  close  of  said  testimony  the  said  counsel  made  a  motion 
to  stnke  out  the  testimony.) 

Cross: 

Over  the  objection  of  plaintiff’s  counsel  that-  it  is  not  responsive 
to  the  direct  examination,  the  following  testimony  was  given: 

Q.  How  did  your  firm  happen  to  he  concerned  in  the  Mintwood 
exchanger  A.  Why,  Mr.  Sands  was  anxious  to  dispose  of  the  prop¬ 
erty  and  he  would  come  in  the  office  occasionally,  and,  going  around. 
I  suppose,  trying  to  get  a  purchaser. 

Q.  I  wish  you  would  tell  us  the  whole  history  of  it,  as  far  as 
you  are  concerned,  and  as  far  as  you  know  it?  A.  Well,  as  I 
understood  it,  the  property  had  an  overdue  trust  on  it,  and  Mr. 
Sands  was  very  anxious  to  sell  it ;  said  the  place  was  too  large ;  could 
not  afford  to  keep  it  up.  He  used  to  come  in  the  office  occasionally 
and  I  would  root  around  to  see  if  I  could  get  a  purchaser,  and  in 
that  way  I  ran  across  Mr.  Simpson.  Mr.  Simpson  said  that  he 
thought  he  might  have  somebody  that  might  make  a  deal  with  it, 
and  this  deal  was  brought  in  by  Mr.  Simpson  or  was  sug- 
410  gested  by  Mr.  Simpson;  that  is,  not  this  particular  one,  but 
another  one,  don’t  you  know,  some  changes  made  in  it, 
something  else,  and  I  didn’t  know  who  Mr.  Simpson  represented* 
which  was  Mr.  Bradford.  I  wrote  to  Mr.  Sands  or  Mrs.  Sands. 
They  were  away  at  the  time,  and  one  or  the  other  of  them  dropped 
in  to  see  me,  and  finally  the  matter  was  turned  over  to  Mr.  Lamp- 
ton,  I-think,  by  Mr.  Simpson.  Mr.  Lampton  was  looking  after  the 
property,  I  believe;  it  could  not  be  a  deal  made  except  through 
Mr.  Lampton.  Mr.  Simpson  suggested  that  he  take  it  up  with  Mr. 
Lampton  direct,  and  that  was  the  last  I  heard  of  the  transaction 
until  it  was  closed.  I  didn’t  know  anything  more  about  it  until 
I  got  my  check  for  the  part  of  my  commission.” 

Thinks  that  finally  there  were  two  or  three  pieces  of  property 
more  than  were  originally  put  up.  Mr.  Simpson,  as  witness  recol¬ 
lects,  had  brought  in  two  or  three  different  propositions;  don’t 
really  remember  what  they  were.  Was  turned  over  to  Mr.  Lampton, 
and  they  finally  got  together. 

“Q.  Is  it  not  a  fact  that  before  it  was  turned  over  to  Mr.  Lampton 
Mr.  Sands  had  declined  one  or  two  propositions  that  Mr.  Simpson 
had  made?  A.  It  is  my  impression  he  did. 

Q.  What  Mr.  Sands  is  this?  A.  Mr.  Lawrence  Sands. 

Q.  Now,  coming  back  to  this  transaction  for  Mr.  Lynn,  were  you 
or  were  you  not  aware  that  that  transaction  was  contemporaneous 
with  the  sale  of  the  Winchester  Apartment  House  to  Miss  Sands? 
A.  When  I  made  that  proposition  to  Mr.  Lampton  to  get  that  offer 
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from  Mr.  Lynn,  Mr.  Lampton  said  to  get  a  deposit  on  it  and  he 
would  see  what  he  could  do.  And  I  got  a  deposit  from  Mr.  Lynn, 
and,  as  T  recollect  it,  was  supposed  to  he  a  cash  transaction,  that 
is  over  the  trust.  I  think  Mr.  Lynn  gave  me  $250.  or  something 
like  that,  don’t  you  know,  when  I  first  made  the  transaction,  but 
finally  when  Mr.  Lampton  said  he  could  dispose  of  the  property 
at  $16,000,  why  I  got  the  $500  deposit  from  Mr.  Lynn  and  turned 
it  over.  I  didn’t  know  what  they  were  going  to  do.  I  know  I  got 
a  receipt  for  the  $500  which  was  signed  hv,  as  T  thought,  Mr.  Lamp- 
ton. 

Q.  That  is  the  one  you  produced  here,  is  it?  A.  Yes,  agent  for 
Miss  Sand«.  and  which  I  turned  over  to  Mr.  Lvnn,  a  copy  of  it. 

Cheslev  and  Chesley  aot  half  of  the  commission  from  the  sale 
of  1620  18th  street.  Didn’t  know  that  the  Winchester  was  con¬ 
cerned  in  the  matter  at  all. 

Redirect: 

“Q.  Is  it  not  a  fact  that  you  knew  nothing  personally  about  the 
final  terms  upon  which  the  Mintwood  home  property  was  sold  or 
exchanged?  A.  No.  sir  ;  T  didn’t  know  anything  about  it.” 

411  William  .1.  Keiioe  further  testified  April  12,  1912: 

“Q.  You  were  also  requested  to  produce  the  $3,500  note  given  by 
you  to  Ben  B.  Bradford  of  October,  1904.  Have  you  produced  that 
note?  A.  No.  I  find  that  that  note  was  given  by  Bradford  and 
endorsed  by  me.  I  can't  produce  that,  but  that  is  my  recollection, 
and  I  have  no  such  note.  I  remember  that  at  that  time  Bradford 
needed  $3,500. 

Q.  For  what  purpose?  A.  Well,  to  close  this  transaction.  He 
made  a  note  in  the  bank  and  1  endorsed  it,  in  the  American  National 
Bank,  for  $3,500.  That  note  was  paid  bv  me  at  different  times  and 
I  have  all  the  checks  here  except  one. 

Q.  Kindly  produce  those  checks,  Mr.  Keiioe.  A.  I  have  all  of 
them  except  one,  for  $1,044;  that  is,  $1,000  and  interest,  that  I  am 
unable  to  find. 

Q.  Was  there  such  a  check?  A.  Oh,  yes.  I  have  some  memo¬ 
randum  giving  the  date  of  it.  That  check  was  for  $1,044.92,  given 
January  3,  1905. 

Q.  Drawn  to  whose  order  and  on  what  bank?  A.  Well,  that 
was  paid  to  the  bank. 

Q.  What  bank?  A.  The  American  National  Bank. 

Q.  What  are  the  other  payments  there,  and  on  what  bank  did 
you  draw  the  check?  A.  All  of  these  checks  were  drawn  on  the 
American  National — no,  they  were  paid  to  the  American  National. 
These  checks  are  paid  by  Riggs;  paid  by  checks  on  Riggs.  Now, 
the  check  which  I  haven’t  got,  1  don’t  know  just  exactly  what  bank 
it  is  on,  but  let  me  see.  I  think  that  is  on  Riggs.  I  found  them  all 
in  the  same  book.  Anyhow,  it  is  a  check  of  that  date  and  I  think 
it  is  on  Riggs’  Bank.  If  you  want  me  to  bring  the  stub  I  can  prob¬ 
ably  find  it. 
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\  I  ,roba,bly.find  that  stuh?  A.  I  can  probably  find  that 
-  .  l,ookf<!  UP  t0  the  very  moment — I  tried  to  find  the  check, 
and  1  looked  up  to  the  moment  of  my  starling  here;  but  the  other 
checks  j  ou  will  find  there,  all,  making  up  the  $3,500,  all  except  that 

"llU* 


(Plaintiff’s  counsel  thereupon  offered  in  evidence  the  three  can¬ 
celled  checks  of  W.  J.  kehoe,  just  produced  by  the  witness,  con- 
sisting  of  ’ 

Roll)  tC1irk  Ja,nry  ;i,i  lb0lb  No-  1645>  on  the  Riggs  National 

Bank,  to  the  order  of  Ben  B.  Bradford,  for  $530 ; 

(2)  Check  of  March  5,  1906,  No.  1678,  on  the  Riggs  National 
Bank,  to  the  order  of  American  National  Bank,  for  $1,515* 

X7  (?)  9h,f k, of  0ctober  3,  1905,  No.  1560,  on  the  Riggs 
41-  Rational  Bank,  to  the  order  of  the  American  National  Bank 
for  $436.)  ’ 

Witness  also  produced  his  check  stub  showing  the  $6  000  nav- 
ment  to  Ben  B.  Bradford  of  October  21,  1904,  from  which  it  appears 
that  the  check  was  numbered  1316,  dated  October  21,  1904  drawn 
on  the  Central  National  Bank  to  Ben  B.  Bradford  “for  payment 
Mintwood.  On  the  back  of  the  stub  appears  witness’  pencil  memo¬ 
randum  of  the  Mintwood  home  settlement,  showing  that  in  addi¬ 
tion  to  said  check  to  Bradford  for  $8,000  on  the  Central’  National 
Bank,  witness  gave  a  further  check  for  $809.02  on  the  Riggs  National 
Bank,  and  the  balance  was  covered  by  four  notes  as  follows: 

(1)  Bradford  to  the  American  National  Bank  for  $3,500,  en¬ 
dorsed  by  witness,  and  already  referred  to,  due  January  1  1905 

(2)  Witness’  note  for  $2,000  due  April  1,  1905. 

(3)  Witness’  note  for  $1,500,  due  July  1,  1905. 

(4)  Witness’  note  for  $5,000,  due  January  1,  1906. 

Early’s  counsel  objected  to  the  above  checks  and  check  stub 
claiming  that  they  related  to  a  transaction  between  Bradford  and 
Kehoe  exclusively,  and  that  no  pertinency  was  shown  to  any  issue 
or  to  any  of  the  parties  in  this  case. 

A\  itness  was  further  questioned  regarding  the  memoranda  on 
the  aforesaid  check  stub  for  $3,000. 

“Q.  Is  the  handwriting  on  the  back  of  this  stub  your  own  hand¬ 
writing?  A.  Yes,  sir;  that  is  a  transcript  of  the  other  side.  This 
being  in  shoithand,  I  thought  it  well  to  write  it  out,  and  it  is  the 
same  thing. 


Mr.  Sullivan  (to  the  Examiner) :  The  witness  referring  to  notes 
on  the  face  of  the  stub  to  left  of  main  subject  matter  of  stub. 

Q.  Were  these  pencil  notes  on  the  back  of  that  stub  made 
413  by  you  at  the  time  of  the  transaction?  A.  They  were  made 
by  me  a  short  time  ago  when  you  requested  this  stub.  I  then 
copied  it ;  a  couple  of  weeks  ago,  otherwise  you  could  not  have  told 
what  it  was  for.  This  was  made  here  originally.  This  is  simply  a 

transcript  made  a  few  weeks  ago.  (Referring  to  stenographic  notes 
on  the  face  of  the  paper.) 

Q.  In  other  words,  the  notes  on  the  back  of  this  stub  are  merely 
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a  transcript  of  the  shorthand  notes  on  the  face  of  the  stub  to  the  left 
of  the  main  subject-matter  of  the  stub?  A.  Yes,  that  is  right. 

Q.  Well,  is  there  anything  on  this  stub,  either  in  shorthand  notes 
or  otherwise,  to  refresh  your  recollection  as  to  when  that  $3,500 
note  referred  to  thereon  was  due? 

Mr.  Darlington  :  It  is  understood  that  all  this  goes  in  under  my 
objection,  Mr.  Sullivan. 

Mr.  Sullivan:  Yes,  sir. 

A.  There  is  nothing  on  here  to  indicate  it,  but  I  can  tell  you 
that  it  was  a  three  months'  note,  which  would  make  it  due  in  Janu¬ 
ary  following.  This  says  ‘note  Jan.  1.’  That  was  given  in  October; 
that  would  be  due  in  three  months. 

Q.  And  is  there  anything  on  the  stub  to  indicate  to  you  whether 
that  note  was  different  from  the  other  notes  referred  to  on  the  stub, 
as  to  the  maker  of  said  note?  A.  Only  this,  that  this  $3,500  note 
indicates  on  the  face  of  it  here  that  it  was  payable  in  the  American 
National  Bank,  and  I  remember  that  Mr.  Bradford  made  a  note  and 
he  procured  that  much  money  on  it,  in  order  to  make  this  settle¬ 
ment. 

Q.  Procured  it  where?  A.  Procured  it  at  the  American  National 
Bank,  he  making  the  note  and  I  making  the  endorsement,  as  I  re¬ 
member. 

Q.  The  shorthand  notes  to  the  right  of  the  figures  3500  on  the 
face  of  this  stub  represent  the  words  ‘American  Bank/  do  they  not? 
A.  Yes,  ‘American  Bank/ 

Q.  And  that  refreshes  your  recollection  that  that  note  was  dis¬ 
counted  at  the  American  National  Bank?  A.  Yes. 

Q.  My  question  now  is  whether  that  refreshes  your  recollection 
as  to  whether  you  were  the  maker  of  the  note,  or  whether  Bradford 
was  the  maker  of  the  note?  A.  I  could  not  say.  The  best  of  my 
recollection  is  that  Mr.  Bradford  told  me  he  had  recently  transferred 
his  account  to  that  bank,  and  if  I  would  endorse  his  note  he  could 
raise  that  much  cash,  which  we  needed. 

Q.  And  did  you  go  to  the  bank  at  the  time  of  the  discounting  of 
said  note?  A.  Yes,  eve  went  to  the  bank  and  to  Mr.  Harper,  and 
Mr.  Lynn,  I  think,  made  it  out  for  us. 

Q.  Mr.  Harper  was  the  President  of  the  American  National  Bank? 
A.  Yes,  sir. 

Q.  And  Mr.  Lynn  was  cashier?  A.  Yes,  sir. 

Q.  Was  anybody  else  along  besides  you  and  Mr.  Bradford?  A. 
That  is  all. 

414  Q.  Are  you  very  positive  about  that?  A.  Well,  I  just 
have  a  recollection  about  it.  I  know  that  he  stated  that  he 
had  an  account  there,  and  I  know  that  I  did  not,  and  he  said  that 
he  could  get  that  much  credit  on  my  endorsement.  That  is  the  best 
recollection  I  have  of  it. 

Q.  Do  you  know  whether  Mr.  Lampton  was  present  then?  A. 
No,  sir,  he  was  not” 
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Cross. 

By  Mr.  Darlington: 

Q.  Now,  with  respect  to  this  $3,500  note  discounted  at  the 
American  National  Bank,  what  did  Miss  Sands  or  Mr.  Early  or 
Mr.  Lampton  have  to  do  with  that  transaction,  as  far  as  you  know? 
A.  Nothing  except  that  I  paid  it  in  settlement. 

Q,.  \ ou  paid  the  money  to  them?  A.  Yes,  I  settled  with  Mr. 
Bradford  when  I  made  the  original  payment. 

Q.  Settled  with  Mr.  Bradford?  A.  Yes. 

Q.  Settled  what  with  him?  A.  The  first  payment  on  the  prop¬ 
erty. 

Q.  Do  you  mean  you  gave  him  the  money  with  which  to  make  the 
first  payment?  A.  Yes,  the  $6,000  check  and  $800  check  and 
$8,500  in  notes,  and  this  $3,500. 

Q.  And  the  cash  used  in  that  transaction  was  produced  by  you 
in  part  from  an  accommodation  note  of  Bradford’s  discounted  for 
your  benefit  at  the  American  National  Bank?  A.  Yes,  sir,  $3,500. 
Q.  That  was  for  your  accommodation?  A.  Yes,  sir. 

Q,  And  that  you  subsequently  paid  in  a  series  of  checks?  A. 
Yes. 

Q.  Now,  the  transaction  of  the  stenographic  notes  on  the  back  of 
stub  13G0,  the  first  item  is  ‘April  2,000.’  What  does  that  mean? 
A.  These  notes  given  to  Miss  Sands  were  for  different  amounts. 
There  was  one  for  $5,000,  one  for  $1,500,  and  one  for  $2,000. 

Q,  And  you  made  a  memorandum  of  those  on  the  face  of  the 
stub  in  shorthand?  A.  Yes,  making  the  eighty-five. 

Q.  Then  T  note  this  item  ‘check  Riggs,  $809,32.’  What  was  that? 
A.  That  was  cash  payment.  I  gave  two  checks. 

Q.  Of  the  three  checks  you  have  produced  this  morning  two 
appear  to  be  payable  to  the  order  of  the  American  National  Bank, 
and  one  dated  January  3,  1906,  to  the  order  of  Ben  B.  Bradford. 
Was  each  of  these  checks  applied  to  the  settlement  of  that  $3,500 
note?  A.  To  the  best  of  my  recollection,  yes,  sir. 

Q.  And  do  you  recall  why  the  latest  in  date  was  payable  to  Mr. 
Bradford  instead  of  to  the  Bank?  A.  No,  I  could  not.  I  had  no 
business  at  the  bank  and  he  had,  and  all  of  that  matter  was  settled 
in  that  way,  as  I  remember. 

415  Q,  You  probably  gave  a  check  to  his  order  with  which  to  go 
to  the  bank  and  make  the  final  payment  and  take  the  note 
up?  A.  I  probably  did,  yes,  sir. 

Q.  Do  you  remember  how  the  proceeds  of  that  $3,500  discount 
came  to  your  hands,  was  it  a  check  or  money  paid  you?  A.  I  don’t 
know,  but  I  presume  they  gave  me  a  check  for  the  amount  and 
I  placed  it  to  my  credit  and  made  him  a  check. 

Q.  Made  Bradford  a  check?  A.  Yes,  sir. 

Q.  You  have  no  memoranda  to  enlighten  that  transaction?  A. 
No,  I  could  not  recall  how  that  happened. 

Q.  The  proceeds  of  the  note  may  have  been  paid  you  in  cash? 
A.  Well,  no,  it  was — I  could  not  state  whether  it  was  in  cash  or 
what  it  was.  Anyhow,  it  went  to  my  credit,  somehow.” 

37 — 2783a 
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By  Mr.  Poe: 

On  December  10,  1904,  witness  took  up  his  $8,500  deferred  pur¬ 
chase  money  notes  on  the  Mintwood  home  property,  paying  $5,000 
in  cash  and  giving  a  new  note  for  $3,500,  secured  by  second  trust 
on  the  Mintwood  home  property.  This  last  note  was  the  one  which 
witness  afterwards  took  up  by  giving  Lampton  a  check  for  $3,200 
in  payment. 

“Q.  Now,  lets  get  that  right.  Let’s  see.  You  say  that  is  a  note 
which  was  taken  up  and  for  which  you  gave  Mr.  Lampton  a  check 
for  $3,200.  Have  you  that  check?  A.  That  check  has  been  turned 
in  here. 

Q.  \Y  as  it  a  check  to  the  order  of  Mr.  Lampton  that  you  gave? 
A.  That  was  a  check  to  the  order  of  Miss  Sands. 

Q.  You  say  you  gave  that,  to  Mr.  Lampton,  or  you  gave  it  to  Miss 
Sands?  A.  No,  I  gave  it  to  Mr.  Lampton. 

Q.  But  it  was  drawn  to  the  order  of  Miss  Sands,  was  it  not?  A. 
Yes. 

Q.  ^  ou  discounted  your  note  for  $3,500,  then,  by  giving  a  check 
payable  to  the  order  of  the  payee  named  in  the  note.  Miss  Sands 
was  the  payee  named  in  the  note,  wasn’t  she?  A.  Yes,  but  this 
transaction  occurred  afterwards. 

Q.  I  understand  that,  but.  whenever  it  was,  you  discounted  your 
own  paper  by  drawing  a  check  to  the  order  of  the  person  named  in 
your  note  for  a  less  amount  than  the  face  of  the  note?  A.  Yes. 

Q.  But  you  handed  that  piece  of  paper — your  check — to  Mr. 

Lampton  and  not  to  Miss  Sands,  is  that  vour  recollection?  A. 
416  That  is  right. 

Q.  Was  Miss  Sands  present  when  that  was  done?  A.  No, 
she  was  not. 

Q.  How  long  before  that  note  would  have  matured  was  it  that 
you  made  this  payment  of  $3,200?  A.  Well,  I  made  the  payment 
in  the  latter  part  of  March.  I  think  it  was  the  31st  of  March,"  1905, 
and  I  think  the  note  was  due  about  a  year  afterwards,  or  possibly  it 
was  due  the  following  January;  I  don’t  remember  about  that. 

Q.  And  do  you  remember.  Mr.  Kehoe,  how  many  times  you  cur¬ 
tailed  this  note  that  you  gave  to  Ben  Bradford?  A.  Why,  these 
checks,  they  show  that  I  paid  it  in  four  payments,  three  of  the  checks 
I  have,  and  another  for  one  thousand. 

Q.  It  took  you  from  October,  1904,  to  January,  1903,  to  pay  it? 
A.  Yes,  whatever  the  dates  are  there.” 

Redirect. 

By  Mr.  Sullivan  : 

“Q.  Mr.  Kehoe,  I  will  ask  you  to  try  and  remember  exactly  what 
occurred  on  the  occasion  when  you  and  Mr.  Bradford  went  to  the 
American  National  Bank  to  get  the  $3,500  note  discounted  in 
October,  1904,  and  state,  as  best  you  can,  what  occurred?  A.  Mr. 
Bradford  and  I  went  to  the  American  National  Bank  alone.  He  saw 
the  president,  I  think,  Mr.  Harper,  and  made  negotiations  for  this 
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loan,  and  then  he,  Mr.  Harper  referred  us  to  Mr.  Lynn.  There  was 
no  one  else  present,  and  it  was  arranged  in  that  way. 

Q.  Then  the  note  was  discounted  at  that  time?  A.  For  Brad¬ 
ford. 

Q.  For  Bradford?  A.  Yes. 

Q.  M  hat  do  you  mean  by  ‘for  Bradford?’  Did  you  get  the  money 
or  did  he?  A.  Well,  it  was  placed  to — I  got  the  benefit  of  the 
proceeds  of  the  note  and  gave  him  a  check  for  it. 

Q.  In  what  way— you  gave  him  a  check  for  $3,500?  A.  Yes, 
he  got  the  money  and  I  got  the  benefit  of  the  note  and  paid  for 
it  by  those  checks  here.  I  didn’t  get  it  twice.  I  hope  not. 

Q.  ^  ou  got  the  benefit  of  the  discount  and  paid  for  it  by  these 
subsequent  checks  which  you  have  produced?  A.  Yes.  He  needed 
that  much  to  make  this  transaction,  to  raise  this  cash  money  which 
he  had  to  pay. 

Q.  Now,  my  question  is  did  he  get  the  money  from  the  bank 
directly  at  the  time  of  that  discount,  or  did  the  bank  pay  you,  and 
you  turn  it  over  to  Bradford  by  way  of  check  or  otherwise?  A. 
I  could  not  remember  that.  I  know  that  it  was  a  matter  of  his  in 
getting  credit  at  the  bank.  I  do  not  recollect  anything  about  it, 
except  I  agreed  with  him  that  I  would  pay  it  in  a  short  time! 
417  Q.  Don’t  you  recollect  stating,  in  answer  to  one  of  Mr. 

Darlington’s  questions,  that  you  probably  gave  a  check  to 
Bradford  for  that  amount?  A.  Well,  I  said  probably.  I  could  not 
state  that  far  back  whether  I  probably  did  or  I  probably  didn’t; 

I  can  say  say  probably  not,  if  you  want  me  to. 

Q.  Then  you  have  no  recollection  on  the  subject  at  all?  A.  No, 

I  could  not  state,  only  I  know  that  it  was  done  in  that  way. 

Q.  If  you  had  given  a  check  to  Bradford  yourself  for  it  would  you 
not  have  your  check  stub  showing  it?  A.  Yes.  I  didn’t  give  a 
check,  because  he  needed  that  much  money  and  he  drew  it  himself. 

Q.  Have  you  examined  your  check  stubs?  A.  Yes,  I  didn’t 
find  anything  that  states  it  clearly  how  the  transaction  occurred. 

By  Mr.  Poe: 

Q.  Mr.  Bradford,  I  believe,  was  a  customer  of  the  American  Na¬ 
tional  Bank  and  kept  an  account  there,  and  you  didn’t?  A.  Yes 
sir. 

Q.  And,  being  a  customer,  the  bank  would  be  more  likely  to  give 
him  an  accommodation  on  your  note  than  it  would  to  give  it  to 
you  if  it  had  been  your  note  endorsed  by  Bradford,  is  that  the  idea? 
A.  No,  I  don  t  think  that  question  arose  at  all.  I  don’t  know 
whether  the  bank  thought  he  was  good  for  the  note,  or  whether 
I  was  good  for  it;  probably  both  were. 

Q.  W  ell,  but  it  is  usual  for  a  bank  to  accommodate  its  customers 
rather  than  a  stranger?  A.  Yes.” 

(Thereupon  a  discussion  took  place  between  plaintiff’s  counsel 
and  Early’s  counsel  as  to  whether  the  latter  claimed  the  plaintiff 
to  have  been  guilty  of  delay  in  the  taking  of  her  testimony,  result¬ 
ing  in  the  following  statement  by  Early’s  counsel  on  the  record: 
“No  intimation  or  charge  of  delay  against  anybody  is  made  by  us.”) 
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William  J.  Kehoe  further  testified  April  20,  1912: 
lias  made  careful  search  for  the  cancelled  check  and  check  stubs 
showing  $1044.92  payment  of  January  3,  1905,  on  account  of  the 
$3500  note  given  by  him  in  October,  1904.  lias  not  found  the 
cancelled  check,  but  has  found  the  check  stub,  which  he  produced 
showing  the  check  to  have  l>een  numbered  1398,  of  January  3, 
1905,  on  the  Riggs  National  Bank,  to  the  order  of  the  Ameri- 

418  can  National  Bank,  for  $1044.92,  in  payment  of  note  for 
$1000  and  interest  $44.92.  The  stub  was  thereupon  olfered 

in  evidence  by  plaintiff’s  counsel,  subject  to  defendant’s  objection. 

John  Poole  testified  April  20,  1912: 

Cashier  of  the  Commercial  National  Bank,  which  was  consoli¬ 
dated  April  29,  1911,  with  the  National  City  Bank.  National  City 
Bank  was  not  organized  until  the  latter  part  of  1905.  The  ac¬ 
count  of  James  J.  Lampton,  agent  for  Anne  L.  Lampton,  in  the 
National  City  Bank,  was  opened  August  10,  1906.  Witness  pro¬ 
duces  the  original  sheets  of  said  account  from  August  10,  1906, 
to  January  1,  1908,  and  a  true  copy  is  filed  in  the  record  as  plain¬ 
tiff's  exhibit  26,  showing  that,  excepting  the  following,  no  check 
for  more  than  $100  is  charged  against  the  account: 

August  11,  1906,  certified  check,  $170.27; 

August  13,  1906,  check,  $804.25; 

August  22,  1906,  check,  $200; 

August  24,  1906,  check,  $200; 

August  27,  1906,  check,  $150; 

December  27,  1906,  check,  $108; 

January  18,  1907,  check,  $165; 

March  26,  1907,  check,  $157.92. 

Cross: 

Witness  has  personal  knowledge  that  the  sheets  of  account  pro¬ 
duced  are  the  original  ledger  sheets  of  the  National  City  Bank. 
He  was  assistant  cashier  there.  Does  not  know  when  this  account 
was  opened,  except  as  derived  from  an  inspection  of  these  sheets. 
The  opening  deposit  in  the  account  was  $1176.28  of  August  10, 
1906.  Has  not  looked  up  the  account  beyond  January  1,  1908,  to 
ascertain  when,  if  at  all,  it  was  closed. 

419  Raymond  G.  Eberly  testified  April  20,  1912: 

Witness  is  a  bookkeeper  in  the  American  National  Bank.  Pur¬ 
suant  to  subpoena,  he  produces  the  account  of  the  American  Na¬ 
tional  Bank  with  Ben  B.  Bradford  covering  the  month  of  October, 
1904.  Is  unable  to  find  that  the  Bank  had  an  account  with  Mr. 
Bradford  prior  to  October  21,  1904.  A  true  extract  from  said  ac¬ 
count  is  filed  as  plaintiff’s  exhibit  No.  28,  showing  that  the  account 
was  opened  by  crediting  Bradford  with  $3500.  On  October  21, 
1904,  the  first  item  of  the  account  reading: 

“1904  October  21  dis.  $3500.” 
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(Defendants’  counsel  objected  upon  the  grounds  heretofore  noted.) 
Witness  further  testified  that  the  records  of  the  note  teller’s  depart¬ 
ment  show  that  said  credit  of  $3500  consisted  of  a  $3500  note  of 
W.  J.  Kehoe  discounted  by  Bradford. 

Clarence  F.  Norment  further  testified  April  20,  1912: 

The  statement  that  Lampton  gave  witness  respecting  the  sale  of 
the  Margaret  in  October,  1904,  has  been  turned  over  by  witness  to 
plaintiff’s  counsel.  On  May  21,  1903,  witness  evidently  valued  the 
Margaret  at  $14000,  because  be  carried  it  on  his  books  at  that  figure 
then,  and  carried  the  item  forwarded  to  his  new  account.  He  got 
about  $15000  for  the  Margaret  in  October,  1904,  and  whatever  he 
got  over  and  above  $14000  went  on  profit  and  loss — one  thousand 
or  eleven  hundred,  whatever  it  was. 

420  Joseph  W.  Harper  testified  April  27,  1912: 

Forty-five  years  of  age.  Lived  in  Washington  from  1889  up 
until  about  1907,  he  reckons.  Now  a  farmer  at  Kearneysville,  West 
Virginia,  where  he  has  lived  about  four  years.  The  name  of  the 
post-oflice  was  formerly  Summit  Point.  Witness  purchased  the 
ground  and  built  the  Winchester  Apartment  House  on  lot  216 
in  square  151,  Washington,  D.  C. 

In  March,  1905,  witness  disposed  of  that  property.  The  amount 
received  by  him  is  shown  by  title  company’s  cancelled  check  for 
$6465.58,  dated  March  20,  1905,  which  is  shown  him,  identified 
by  him,  and  filed  as  plaintiff’s  exhibit  30. 

Identifies  his  letter  of  March  16,  1905,  to  the  Title  Companies, 
reciting  the  terms  of  the  sale.  (Which  letter  is  already  copied  in 
this  statement  of  the  evidence  at  pages  158-9.)  Remember  about 
the  item  of  $108  for  fire  insurance  premium.  Witness  was  com¬ 
pelled  to  take  up  the  insurance  that  he  had  on  the  building  at  that 
time  and  replace  it  with  companies  that  were  satisfactory  to  the 
Riggs  National  Bank,  who  made  the  loan  of  $15000,  and  who  were 
not  satisfied  with  the  insurance  in  the  companies  that  witness  had 
it  in. 

“Q.  Who  were  acting  as  your  agents  in  the  sale  of  the  Win¬ 
chester  Apartment  in  March,  1905?  A.  Stone  and  Fairfax. 

Q.  Did  you  see  Early  and  Lampton  during  the  transaction?  A. 
I  didn’t  see  them  until  the  day  that  I  settled — closed  up  the  deal. 
I  saw  Mr.  Lampton  on  that  day. 

Q.  Where  was  it  that  you  saw  him?  A.  In  Stone  and  Fairfax’s 
office;  the  private  office. 

Q.  You  had  a  previous  trust  of  how  much?  A.  $12500. 

Q.  And  you  increased  the  trust  to  $15000?  A.  Increased  it  to 
$15000. 

Q.  Then  the  money  you  got  out  of  this  sale  in  March,  1905,  was 
the  excess  over  the  $12500,  and  also  the  difference  between  the 
$15000  and  $24,100,  is  that  correct?  A.  Well,  I  don’t  receive  all 
that  money.  I  received  in  there,  you  know,  a  trust  of  $5000  and 
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42i  wh,t  yo”  l“’*  "»* 

\\  itness  thereupon  inspects  the  title  companies  statement 

tlmPhpd|  atf  P,?ges  1oiV8  °f  thls  .stat€nient  of  the  evidence)  and,  to 
the  best  of  his  recollection,  it  is  a  correct  statement  of  the  trans- 
action. 

,  .P1^  /ou  ever  know  Miss  Margaret  C.  Sands?  A.  I  don’t 

know  that  I  ever  saw  her  in  my  life  before. 

•  'ou  ever  ^now  Jaines  Avails?  A.  I  saw  Mr  Evans 

in  the  Utle  company  s  office  when  the  settlement  was  made  and  I 
think  that  that  is  the  only  time  that  I  ever  saw  him. 

Qa  1  ♦ y  a V  u“derstand  tliat  you  were  selling  the  property  to  Miss 
bands  or  to  Mr.  Evans*.  A.  I  was  selling  the  property  to  Mr.  Evans 

deal  was  Closed.1  kn°"  Wh°  "  “  purchasin8  th«  Property  when  the 

Q.  Have  you  ever  seen  Mr.  Evans  since?  A.  No,  sir 
Q.  Had  you  ever  seen  him  before?  A.  No,  sir,  not  to  my  knowl- 
edge.  I  might  have  seen  him,  but  not  knowing  him 

that  time?  "a  °  wf  "aT  TT"  in  t,he  title  company's  office  at 
.  t  time.  A.  \\  liy ,  Mr.  Early  was  there  to  make  the  settlement 
and  I  can  t  recall  now  who  else  was  in  there. 

there.  Mr*  Lanlpton  there-  A-  No,  sir,'  Mr.  Lampton  was  not 

O  Wi y,°tU„ T'f  *\ ‘hat,TM r-  Early  was  there?  A.  Yes,  sir. 

J.  En  t  it  a  fact,  Mr.  Harper,  that  vou  did  not  sell  the  Win- 

fiflSP-  ?tart,n,en',  i>i°USe  in,  *Iarch-  19(>5,  but  that  you  traded  it 
.,  r  ,v."  Hmtwood  1  lace  and  1620  18th  street?  A.  No,  sir,  I  sold 

the  M  inchester  Apartment  House  straight  out  for  money.  I  never 
knew  of  the  other  houses  that  you  speak  of. 

Q.  I  read  you  from  one  of  the  pleadings  in  this  case,  Mr  liar- 
per^and  will  ask  you  to  state  whether  or  not  the  statement  is  true 

Mr.  Darlington  :  State  the  pleadings  and  the  paragraph 
Mr.  Sullivan:  I  will  show  it  to  counsel;  I  don’t  care  to  state  on 
the  record  (Showing  same  to  counsel.)  ‘  Practically  cotemporane- 
ously  with  the  exchange  of  the  Winchester  Apartment  House 
Joseph  \\.  Harper  sold  to  William  E.  Lynn  premises  No  1  ft >6 

Tim  tSlreet’  “ortlnvest>  Slven  hy  complainant  in  the  said  exchange 
Ihe  transaction  was  closed  by  the  office  of  Chester  <t  Cliedev  real 
estate  broken  who  represented  Mr.  Lynn  in  his  purchase  *** 
Joseph  \\  Harper,  who  took  the  title  to  property  1867  Mintwood 
Fdace  m  the  name  of  James  E.  Evans,  sold  that  property  to  Eliza 
beth  S.  Danenhower,  to  whom  the  said  Evans  conveved  it  by  direc- 

4<)9  •lon  of  ‘'’e  S&K}  Harper.  Please  state  what  is  or  is  not  true 
4-2  re?i,rd  to  the  phrases , and  sentences  quoted  to  vou?  A 

fT’  I,dldn  ‘  know  a»ything  at  all  about  the  other  prom 

J‘t  I  ilad  .nothlnK  ‘o  do  with  it.  ft  didn’t  pass  into  my  hands 
nnd  I  did  not  trunsfcr  it  to  anvonc 

D.?.Sr°?  ,o  ™v,y  1867  pi*“  "> 


Margaret  c.  sands. 


Q.  Did  you  hear  anything  about  1867  Mintwood  Place  at  the 
time .  A.  No,  sir,  1  didn’t  know  nothing  of  it. 

Q.  When  did  you  first  hear  anything  of  it,  if  at  all?  A.  I  don’t 
know  that  I  did  hear  anything  of  it. 

Q.  \\  hen,  if  at  all,  did  you  ever  hear  anything  about  1620  18th 
street,  northwest?  A.  \\  hy,  I  don’t  think  that  1  ever  knewT  any- 
thing  ol  that,  not  knowing  it  as  1620  18th  street. 

Q.  Was  any  mention  made  of  it  in  this  deal  of  March,  1905’ 
A.  No,  sir. 

Q.  Did  you  hear  anything  about  William  F.  Lynn  in  the  mat- 
ter.  A.  No,  sir,  I  don’t  know  the  gentleman. 

Q.  Chesley  &  Chesley?  A.  No,  sir. 


Mr.  Sullivan:  Counsel  for  the  defendants  are  called  upon  to 
produce  the  alleged  written  contract  referred  to  in  paragraph  8  of 
the  answer  of  the  defendant  James  J:  Lampton. 

t  ^  yee  a^)OUt  if?  sir*  I  don’t  think  it  is  here  now. 

1  will  endeavor  to  get  it.  It  is  not  among  the  papers  called  for 
heretofore,  and  I  will  confer  with  Mr.  Lampton  and  if  he  has  it  I 
will  produce  it,  with  pleasure. 

Mr.  Sullivan:  Right  now,  on  the  record,  I  will  ask  Mr.  Lamp- 

ton,  who  is  present  in  the  room,  whether  he  has  that  written  con¬ 
tract? 

The  Defendant  Lampton:  I  don’t  know.” 


.  Q*  ^r-  Harper,  it  is  lurther  stated  in  one  of  the  pleadings  in 
this  case  that  an  exchange  of  the  Winchester  Apartment  House 
in  March,  1905,  was  ‘consummated  in  accordance  with  the  terms 
of  the  written  contract  made  between  the  plaintiff  (Margaret  C. 
Sands)  and  the  owner  of  said  apartment  house  (yourself.’)  Please 
state  what,  if  anything,  is  true  in  that  statement?  A.  I  had  noth¬ 
ing  to  do  with  any  property  at  all  taken  in  exchange  for  the  Win¬ 
chester.  I  sold  the  A\  inchester  Apartment  House  for  cash  and  a 
deed  of  trust  for  the  difference  between  my  equity  that  I  had  in  it. 

Q.  Did  you  authorize  any  one  to  make  an  exchange  for  you9 
A.  No,  sir.  J 

Q.  Did_  you  hear  of  any  exchange?  A.  No,  sir.” 

423  The  $5000  second  trust  notes  which  witness  received  as 
part  of  the  purchase  consideration  consisted,  he  thinks,  of 
three  notes,  payable  in  three,  four  and  five  years,  respectively,  and 
in  amounts,  respectively,  of  $1500,  $1500  and  $2000.  Remembers 
that  one  of  the  notes  was  due  March  17,  1907,  so  that  it  must  have 
been  for  two  years  and  not  three  years.  The  Winchester  was 
sold  out  at  foreclosure  sale  in  October,  1907,  because  of  default 
in  the  payment  of  the  $1500  note  due  March  17,  1907,  and  also  be¬ 
cause  of  default  in  the  payment  of  taxes  and  interest.  The  prop¬ 
erty  had  been  sold  in  the  tax  sale  of  1906  for  taxes,  and  prior  to 
March  4,  1907,  witness  was  endeavoring  to  have  Early  and  Lamp- 
ton  pay  the  taxes,  as  is  shown  by  letter  of  Lampton  on  the  Early 
and  Lampton  letterheading  produced  by  witness  and  filed  as  nlain- 
tiff’s  exhibit  31,  as  follows:  P 
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“Washington,  D.  C.,  M’ch  4th,  1907. 

Dear  Harper:  Your  letter  to  hand  &  in  reply  beg  to  say  we  will 
attend  to  the  taxes  on  the  Winchester  out  of  this  month’s  rent;  how 
are  you.  Things  are  looking  up  here  now  &  we  look  for  a  good  sea¬ 
son. 

Yours, 

LAMPTON.” 


On  May  5,  1907,  witness  wrote  J.  J.  Lampton  and  C.  W.  Fairfax, 
directing  one  letter  to  Mr.  Lampton  and  one  to  Mr.  Fairfax.  (Wit¬ 
ness  produced  his  retained  copy,  filed  as  plaintiff  s  exhibit  32)  as 
follows: 


“Summit  Point,  W.  Va.,  May  5,  1907. 

Dear  Sir:  You  being  one  qf  the  trustees  to  a  deed  of  trust  dated 
March  17,  1905,  made  by  J.  E.  Evans  to  me  for  Five  thousand 
(5000)  Dollars  Fifteen  hundred  ($1500)  of  which  was  due  on 
March  17,  1907,  and  has  not  been  paid  —  also  taxes  for  the  year 
1905-1906  has  not  been  paid,  nor  the  interest.  You  will  please  pro¬ 
ceed  to  foreclose  and  sell  same  after  (10)  ten  days  advertisement  in 
the  Washington  Star  and  other  papers,  on  the  following  terms  all  of 
my  trust  to  be  cash,  please  send  me  copy  of  paper  advertised 
424  in  date  of  sale  and  etc.  and  oblige 
Yours  Respt. 


J.  W.  HARPER. 


Copy  to  J.  J.  Lampton,  C.  W.  Fairfax.” 


(Witness  received  reply  from  Fairfax.  Witness  producing  let¬ 
ter  filed  as  plaintiff’s  exhibit  33,)  as  follows: 

“Offices  of  Stone  &  Fairfax,  Incorporated.  Real  Estate,  Loans  and 

Insurance,  Rents  Collected. 

1342  New  York  Avenue,  Northwest,  Adjoining  the  Corner  of 

14th  street. 


Washington,  D.  C.,  May  8,  1907. 

J.  W.  Harper,  Esq.,  Summit  Point,  W.  Va. 

Dear  Sir:  Your  letter  of  the  5th  inst.  addressed  to  the  under¬ 
signed  has  been  duly  received  and  contents  noted. 

Mr.  Lampton  informs  me  that  the  present  owner  of  the  property 
expects  some  funds  in  a  few  days  with  which  to  pay  off  the  $1,500 
indebtedness. 

Respectfully  yours, 

CHAS.  W.  FAIRFAX, 

Vice-President.” 

On  June  3,  1907,  witness  again  wrote  Lampton  and  Fairfax, 
directing  one  letter  to  Mr.  Lampton  and  one  to  Mr.  Fairfax.  (Wit¬ 
ness  produced  his  retained  copy,  filed  as  plaintiff’s  exhibit  34)  as 
follows: 
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Summit  Point,  W.  Va.,  June  3,  1907. 

Dear  Sir:  I  wrote  you  on  May  5  that  I  wanted  you  to  advertise 
and  sell  the  Winchester  apt.  house,  lot  218  Sq.  151  as  l  am  com¬ 
pelled  to  have  my  money  and  cannot  be  put  off  always  for  my 
mone^  this  money  has  been  due  since  March  17  and  further  they 
have  not  paid  the  last  year  taxes  and  the  property  was  sold  at  tax 
sale.  So  please  proceed  and  have  the  property  advertised  accord- 
ing  to  instructions  Wrote  you  then,  without  further  delay 
425  or  I  shall  be  compelled  to  go  to  court  to  have  other  trustees 
appointed  that  will  carry  out  the  deed  of  trust  contract. 

Hoping  that  you  will  proceed  without  any  delay 
I  remain  yours  Resp. 

J.  W.  H. 

Copy  to  C.  W.  Fairfax  and  J.  J.  Lampton  Trustees.” 

Witness  received  a  reply  from  Fairfax.  (Witness  producing 
letter  filed  as  plaintiff’s  exhibit  35,)  dated  June  4,  1907,  saying 
that  Lampton  had  told  the  writer  that  he  had  already  written  in 
reference  to  the  matter,  that  the  writer  would  therefore  like  to  have 
further  instructions  after  the  receipt  by  witness  of  Lampton ’s  letter, 
and  also  that  it  would  be  necessary  for  witness  to  send  the  deed  of 
trust  and  overdue  notes  to  the  trustees,  or  to  some  bank  in  the  city, 
with  instructions.  , 

On  June  10,  1907,  witness  wrote  Fairfax,  (producing  his  re¬ 
tained  copy,  filed  as  plaintiff’s  exhibit  36,)  as  follows: 

“Summit  Point,  W.  Va.,  June  10,  1907. 

Mr.  Chas.  W.  Fairfax. 

Dear  Sir:  I  am  sending  you  deed  of  trust  to  day  &  and  will  send 
notes  to  my  brother  M.  S.  Harper  737-11  st  N.  \V.  who  will  notify 
you  which  bank  he  deposits  them  in  I  am  sending  you  the  letters 
which  I  received  from  Mr.  Lampton  on  Saturday  &  you  can  see 
that  1  am  getting  very  poor  satisiaction  about  the  money,  please 
return  me  the  same  he  has  given  me  so  many  promises  that  amounts 
to  nothing  that  1  do  not  leel  that  1  should  delay  this  any  longer. 

I  expect  that  some  arrangements  should  be  made  about  the  taxes 
as  the  Riggs  people  also  have  threatened  to  foreclosure  account  of 
taxes  &  we  cannot  afford  to  have  them  do  that  as  it  would  be  im¬ 
possible  to  replace  that  trust  as  tight  as  money  is  at  present  would 
it  be  advisable  for  me  to  send  you  the  money  &  have  you  pay  the 
same  and  hold  it  ^against  the  place  when  it  is  sold  it  will  take  about 
seven  thousand  (7000)  dollars  to  pay  my  trust  &  the  expenses  such 
as  com  int.  taxes  &  trusts  pleas  advise  me  what  I  shall  do  in  re¬ 
gards  to  the  taxes  also  send  me  full  particulars  in  regards  to 
426  sale  &  etc.  as  I  want  to  be  there  when  it  is  sold  so  I  can 
protect  my  interest  in  same.  Thanking  you 

I  remain  yours  Resp. 

J.  W.  HARPER.” 
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On  June  16,  1907,  witness  wrote  Lampton  (witness  produc¬ 
ing  his  retained  copy,  filed  as  plaintiff’s  exhibit  3)  as  follows: 

Summit  Point,  W.  V.,  June  16,  1907. 

Mr.  J.  J.  Lampton. 

Dear  Sir:  Your  letter  of  the  7th  received  contents  noted  but  1 
find  very  little  encouragement  from  it  and  I  think  that  you  had 
better  procec/e  and  sell  the  property  as  I  am  compelled  to  have  my 
money  and  they  have  had  the  year  s  time  to  arrange  and  get  the 
money  It  will  take  about  Seven  Thousand  ($7000.00)  Dollars 
to  pay  my  trust,  taxes  interest  and  com.  I  have  also  written  Mr. 
Fairfax  and  sent  him  deed  of  trust  and  arranged  to  have  the  notes 
deposited  in  bank  with  instructions  to  them  not  to  use  any  money 
on  principal  or  interest  without  first  notifying  you  and  Mr.  Fairfax 
so  as  to  protect  you.  In  the  matter  of  advertising  please  send  me 
full  particulars  in  regards  to  time  and  terms  of  sale  and  oblige 
Yours  Respt. 

J.  W.  HARPER.” 

On  July  8th,  1907,  witness  wrote  Fairfax.  (Witness  producing 
his  retained  copy,  filed  as  plaintiff’s  exhibit  38,)  as  follows: 

“Summit  Point,  W.  Va.,  July  8,  1907. 

Mr.  C.  H.  Fairfax. 

Dear  Sir:  Your  letter  received  contents  noted  and  will  say  that 
I  have  had  promises  of  that  kind  from  Mr.  Lampton  since  the  first 
of  March  and  they  have  amt.  to  nothing  so  far  and  the  longer  it  is 
put  off  the  more  debt  accumulates  against  the  bid.  as  now  their  is 
two  (2)  years  taxes  due  about  $011.00  and  on  Sept.  17  their  will 
be  due  about  $011.00  interest  so  you  had  better  proce</e  and  sell  the 
place  unless  you  have  positive///  knowledge  that  he  has  money  at 
hand  to  pay  these  debt  however  taxes  must  be  paid  and  receipt  pre¬ 
sented  at  once  otherwise  proceed  and  sell  the  Bid.  as  1  need  the 
money  I  have  written  Mr.  Lampton  that  he  must  act  as  trustee  and 
sell  or  I  would  ask  the  court  to  apt.  another  that  will  car-y  out  the 
trust  contract  pleas  -  let  me  hear  Irom  you  at  once  and  oblige 
Yours  Respt. 

J.  W.  HARPER.” 

427  On  July  8th,  1907,  witness  wrote  Lampton.  (Witness  pro¬ 
ducing  his  retained  copy,  plaintiff’s  exhibit  39)  as  follows: 

“Summit  Point,  W.  Va.,  July  8,  1907. 

Mr.  J.  J.  Lampton. 

Dear  Sir:  On  June  11,  1907,  I  wrote  you  to  foreclose  and  sell 
the  Winchester  Apt.  House  if  the  money  was  not  paid  at  once  and 
up  to  the  present  time  I  have  heard  nothing  from  you.  Now  if  you 
cannot  fulfill  and  act  as  trustee  and  sell  the  property  according  to 
the  trust  1  will  ask  the  court  at  once  to  apt.  another  in  your  place. 
As  this  matter  must  be  settled  up  at  once,  as  the  longer  it  stands 
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the  more  debt  gather-  against  it.  The  taxes  are  now  due  for  two 
years  and  six  hundred  dollars  interest  will  be  due  Sept.  17.  I  have 
written  Mr.  Fairfax  also.  Let  me  hear  from  you  at  once  so  I  will 
know  what  to  do  and  oblige 
Your  Respt. 

J.  W.  HARPERS 

i  ^?i6Sj  rece\v®d  a  reply  from  Lampton.  (Witness  producing  the 
letter  hied  as  plaintiff’s  exhibit  40,)  as  follows! 

Early  &  Lampton,  Real  Estate  Brokers.  Loans  and  Insurance 

Nos.  615  and  617  14th  Street  N.  W. 

Washington,  D.  C.,  July  10,  1907. 

Dear  Harper:  Yours  at  hand  &  in  reply  beg  to  say  if  you  wish 
the  property  advertised  I  will  do  so  but  have  sold  1863  Mintwood 
Place  for  enough  to  pay  $1500  note  &  we  have  on  hand  on  Tues¬ 
day,™*3  next  week  money  to  pay  taxes.  Notify  me  by  return 
mail  what  to  do.  How  are  things. 

Yours 

LAMPTON.” 

On  July  12th,  1907,  witness  again  wrote  Lampton.  (Witness 
producing  Ins  retained  copy,  filed  as  plaintiff’s  exhibit  41,)  as  fol- 
lows:  ' 

Summit  Point,  W.  Va.,  July  12,  1907. 

Mr.  J.  J.  Lampton. 

Dear  Sir:  Your  letter  received  yesterday  and  will  say  that  I  am 
compelled  to  have  my  money  and  that  you  advertise  the  place  at 
once  and  sell  it  you  have  had  the  house  sold  since  March  and  have 
promised  to  pay  the  taxes  on  the  first  and  15th  of  each  month  since 
March  and  you  have  not  paid  it  yet  and  the  longer  it  stands  the 
more  debts  gather  against  the  property  so  sell  it  at  once  and  let  me 
have  my  money  and  oblige 
Yours  Resp’t. 

J.  W.  HARPER.” 

Witness  next  received  a  letter  from  Fairfax.  (Witness  produc¬ 
ing  the  letter  filed  as  plaintiff’s  exhibit  42,)  as  follows: 

“Office  of  Stone  &  Fairfax,  Incorporated.  Real  Estate,  Loans  and 

Insurance.  Rents  Collected. 

1342  New  York  Avenue  Northwest. 

Washington,  D.  C.,  July  13,  1907. 

J.  W.  Harper,  Esq.,  Summit  Point,  W.  Va. 

Dear  Sir  .  \  our  letter  of  the  8th  inst.  duly  received  and  con¬ 
tents  noted. 

Your  brother  called  at  the  office  a  day  or  two  ago  and  I  told  him 
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to  see  Mr.  Lampton  and  learn  direct  from  him  what  he  stated  to  me 
in  reference  to  settling  the  trust  note  you  hold  as  well  as  the  taxes 
on  the  Winchester  apartment  house. 

I  understand  from  Mr.  Lampton  that  he  is  positively  making  a 
sale  whereby  he  will  have  sufficient  money  in  hand  within  a  week 
or  ten  days  to  pay  two  years  taxes  as  well  as  the  $1,500  note  which 
was  due  in  March  and  I  think  it  wise  to  wait  on  him  for  a  while  and 
avoid  foreclosure  proceedings.  Of  course,  if  you  positively  require 
the  property  to  be  sold  and  are  unwilling  to  wait  any  longer,  I 
stand  ready  as  trustee  at  any  time  to  sign  an  advertisement  and 
have  it  inserted  in  the  newspaper  and  I  understand  Mr.  Lampton 
on  ^  u  to  the  same  effect.  I  do  hope  that  Mr.  Lampton 
can  arrange  to  pay  the  notes  and  avoid  foreclosure  as  I  always  re¬ 
gret  a  default  in  the  payment  of  a  deed  of  trust,  especially  where  I 
am  a  trustee. 

I  trust  that  you  are  quite  well  and  with  kindest  regards,  I  remain, 
Respectfully  yours, 


CHAS.  W.  FAIRFAX.’’ 


429  On  September  2,  1907,  witness  wrote  Lampton  and  Fair¬ 
fax,  directing  one  letter  to  Mr.  Lampton  and  one  to  Mr. 
Fairfax.  (Witness  producing  his  retained  copy,  filed  as  plaintiff’s 
exhibit  43,)  as  follows: 

“Kearneysville,  W.  Va.,  Sep.  2,  1907. 

Dear  Sir:  If  the  money  is  not  paid  on  Tuesday,  Sept.  3  before 
12  o’clock  you  must  advertise  the  Winchester  apt.  and  sell  it  after 
10  days  advertisement  all  of  my  trust  to  be  cash  and  all  expenses 
which  will  be  over  $7000.00.  I  have  been  put  off  from  day  to  day 
since  the  first  of  April  and  do  not  intend  to  be  put  off  any  longer 
I  will  not.  delay  it  any  longer  so  it  will  be  useless  to  make  any 
further  promises,  I  shall  expect  to  have  the  money  or  notice  of 
the  advertisement  by  Wednesdays  mail  Sept.  4th  so  attend  to  on 
Tuesday  promptly  and  without  any  further  delay  and  oblige 
Yours  resp’t., 

J.  W.  HARPER, 

Kearneysville,  W.  Va. 

Copy  to  J.  J.  Lampton,  C.  W.  Fairfax,  M.  L.  Harper.” 


On  September  5,  1907,  witness  again  wrote  Lampton  and  Fair¬ 
fax,  directing  one  letter  to  Mr.  Lampton  and  one  to  Mr.  Fairfax. 
(Witness  produces  his  retained  copy,  filed  as  plaintiff’s  exhibit  44,) 
as  follows: 

“Kearneysville,  W.  Va.,  Sept.  5,  1907. 

Dear  Sir:  I  wrote  you  on  Sept.  2  that  if  the  money  was  not  paid 
on  Tuesday  Sept.  3  that  you  were  to  advertise  and  sell  the  Winches¬ 
ter  apt.  house  at  once.  Why  have  you  not  attended  to  it  this  must 
be  attended  to  at  once  and  without  further  delay  or  I  shall  put  it 
in  my  attorneys  hands. 

Yours  Resp’t. 


J.  W.  HARPER.” 


- 
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430  (Plaintiff’s  counsel  thereupon  called  upon  the  defendants 
to  produce  the  originals  of  the  foregoing  copies  of  letters.) 

itness  testified  that  he  was  not  in  the  habit  of  keeping  copies 
of  all  letters  that  he  wrote,  and  it  was  by  chance  that  he  happened 
to  have  these  that  he  has  produced. 

“By  Mr.  Sullivan: 

Q.  Do  you  remember  whether  you  wrote  any  letter  or  letters 
to  any  other  party  in  regard  to  the  overdue  taxes  and  unpaid  prin¬ 
cipal  and  interest  of  the  note?  A.  I  wrote  a  letter  and  addressed  it 
to  Mrs.  Sands  care  of  Early  and  Lampton.  I  can’t  state  the  date  or 
the  contents  of  that  letter,  but  it  was  reference  to  the  overdue  taxes 
and  principal. 

Q,  Do  you  recall  whether  you  gave  the  full  name  of  Mrs.  Sands? 
A.  No,  sir,  I  did  not. 

Q.  Did  you  give  any  street  address  along  with  the  address  care  of 
Early  and  Lampton?  A.  No,  sir,  I  did  not,  because  I  didn’t  know 
her  address  at  all. 

Q.  \Y  here  did  you  get  the  name  of  Mrs.  Sands  or  Miss  Sands? 
A.  Why,  that  was  referred  to  several  times  by  Mr.  Lampton  during 
my  talk  over  the  matter. 

^  Q.  Did  that  letter  so  addressed  to  Mrs.  Sands  in  the  care  of 
Early  and  Lampton  ever  come  back  to  you  by  the  postoffice  authori¬ 
ties?  A.  No,  sir. 

Q,.  Do  you  recall  definitely  whether  it  was  addressed  to  Mrs. 
Sands  or  Miss  Sands?  A.  No,  I  do  not;  I  cannot. 

Q.  Are  you  positive  that  such  a  letter  was  written  and  mailed? 
A.  Yes,  sir. 

Q.  Have  you  a  copy  of  that  letter?  A.  No,  sir;  I  have  not.” 

(Plaintiff’s  counsel  thereupon  called  upon  the  defendants  to  pro¬ 
duce  the  original  of  the  letter  last  referred  to.) 

Witness  was  present  when  the  Winchester  was  sold  by  the  trustees 
in  October,  1907.  He  was  the  highest  and  successful  bidder,  and  a 
man  named,  he  thinks,  Baker  was  a  bidder  against  him.  Witness’ 
bid  was  $6500,  subject  to  the  first  trust,  $15000. 

431  Witness  himself  paid  the  overdue  taxes  on  the  property. 

On  October  4th,  1907,  he  paid  the  $314.78  to  the  Collector 

of  Taxes,  D.  C.,  to  redeem  from  sale  made  March  18,  1907,  to  Charles 
H.  Wiltsie  from  tax  of  1906 — July  1,  1905  to  June  30,  1906,  wit¬ 
ness  producing  cancelled  check  and  tax  receipt  therefor,  filed  as 
plaintiff’s  exhibits  Nos.  45  and  46.  On  December  30,  1907,  he  also 
paid  $286.85  additional  to  the  Collector  of  Taxes,  D.  C.,  for  taxes 
due  on  the  property  for  the  year  1907 — July  1,  1906,  to  June  30, 
1907,  $268.08  plus  penalty  of  $18.77,  witness  producing  cancelled 
check  and  tax  receipt  therefor,  filed  as  plaintiff’s  exhibits  Nos.  47 
and  48. 

“By  Mr.  Sullivan: 

Q.  Did  you  have  any  conversation  with  Early  and  Lampton,  or 
either  member  of  the  firm,  at  the  time  you  bid  in  this  Winchester 
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Apartment  House  in  October,  1907?  A.  Yes,  sir,  with  Mr.  Lamp- 
ton. 

Q.  Now’,  please  state  briefly,  in  your  own  way,  just  what  you  did 
and  with  whom  you  talked?  A.  I  talked  to  Mr.  Lampton  and  he 
requested  me — he  requested  the  auctioneer  not  to  have  it  published 
in  the  paper,  that  he  had  a  deal  on  hand  where  he  expected  to  ex¬ 
change  the  Winchester  in  a  few*  days,  and  I  stated  that  if  he  could 
raise  the  money  that  he  could  have  the  Winchester  again ;  that  all 
I  wanted  was  my  money  out  of  the  property. 

Q.  Was  that  conversation  in  advance  of  the  sale?  A.  No,  sir 
that  was  after  the  sale. 

Q.  Then  by  having  it  advertised  you  mean  having  any  notice  in 
the  paper  of  the  result  of  the  sale?  A.  Result  of  the  sale,  as  he 
said  he  would  not  be  able  to  make  a  deal  with  the  party. 

Q.  Do  you  know’  whether  the  auctioneer  complied  with  the  re¬ 
quest  of  Air.  Lampton?  A.  No,  sir,  I  do  not. 

Q.  Did  you  see  any  notice  in  the  paper?  A.  I  was  not  taking 
the  Washington  papers  at  that  time  and  didn't  notice  any. 

Q.  What  did  the  auctioneer  say  when  he  made  that  request?  A. 
He  told  him  all  right,  he  would  not  do  it. 

Q.  Who  was  the  auctioneer?  A.  I  don't  know’  the  gentleman’s 
name,  but  he  represented  Thomas  .1.  Owren  &  Son;  I  don't  know’ 
what  the  auctioneer's  name  w?as. 

Q.  Now,  where  was  it  that  this  conversation  took  place?  A.  It 
taken  place  in  front  of  the  Winchester  Apartment  House, 
432  or  a  little  bit  above;  I  think  it  was  in  front  of  Pearson’s 
drug-store  at  18th  and  U,  or  Florida  Avenue  and  U. 

Q.  W  as  Air.  Early  present?  A.  No,  sir. 

Q.  AVhen  did  you  first  make  any  effort  thereafter  to  resell  the 
property,  to  get  your  money?  A.  On  the  next  day. 

Q.  To  whom  did  you  go?  A.  Put  it  in  Stone  and  Fairfax’s  and 
Air.  Lamp  ton's  hands. 

Q.  By  ‘Air.  Lampton,'  do  you  mean  Air.  Lampton  individually? 
A.  Air.  Lampton  individually,  but  the  contract  which  I  signed  on 
that  day  reads  ‘Early  &  Lampton.' 

Air.  Darlington  :  I  object  to  any  testimony  about  the  contract 
unless  it  is  produced." 

Thereupon  the  witness  produced  an  original  contract  which  he 
stated  was  signed  by  him  in  triplicate,  in  order  that  Stone  and 
Fairfax,  Air.  Lampton  and  witness  could  each  have  a  copy,  said 
contract  being  filed  as  plaintiff’s  exhibit  49,  as  follows: 

“Washington,  D.  C.,  Oct.  3,  1907. 

I  do  hereby  constitute  and  appoint  Stone  &  Fairfax  (Corporation) 
my  lawful  attorney  and  agent,  to  negotiate  the  sale  of  the  follow¬ 
ing  described  property,  and  I  agree  to  pay  said  Stone  &  Fairfax 
(Corporation)  three  (3)  per  cent,  commission  for  procuring  a  pur¬ 
chaser;  if  said  property  is  sold  to  any  person  or  persons,  at  any 
price  and  upon  any  terms  accepted  by  me,  who  received  information 
of  the  property  being  for  sale  by  said  Stone  &  Fairfax  (Corpora- 
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tion),  its  office  or  advertisement,  directly  or  indirectly,  I  agree  to 

pa\  said  Corporation  the  said  three  (3)  per  cent,  commission  upon 
the  selling  price.  r 

Lot  218.  Square  151. 

Improved  by  house  No.  1933  18th  st.,  N.  W.,  ‘The  Winches- 
1  ™*e  Jwenty-one  thousand  seven  hundred  and  twenty-five 

Shirch  i62l9io0)  TermS  $8725  Cash  *  balance  $15,000  due 

Description  Kents,  insurance,  interest  and  taxes,  adjusted  to  date 
of  transfer. 

Larly  &  Lampton  to  have  sale  in  conjunction  with  said  Stone 
and  Fairfax  and  the  commission  over  $21,725  to  be  divided  with 
them  equally. 

In  appointing  said  Stone  <fc  Fairfax  (Corporation)  as  my  agent 
it  is  understood  that  it  has  the  exclusive  sale  of  said  property  and 

|S  ent^e^  1°  three  per  cent,  commission  if  it  is  sold 

433  by  it,  or  by  myself,  or  any  one  during  its  agency. 

Should  the  said  property  be  sold  after  the  expiration  of 
this  agency  to  any  one  who  has  learned  of  it  being  for  sale  from 
^tone  cv  P  air  fax  (Corporation),  its  office  or  advertisement  during 
its  agency,  it  is  entitled  to  three  per  cent,  commission. 

Phi,"  contract  can  only  be  terminated  by  the  undersigned  after 
three  months  from  the  date  hereof,  by  giving  Stone  &  Fairfax 
(Corporation)  Early  and  Lampton  notice  in  writing,  withdraw¬ 
ing  the  sale  of  said  property. 

I  have  carefully  read  this  contract  and  thoroughly  understand 
the  contents. 

Leceixed  of  Stone  &  Pairfaxi  &  Early  &  Lampton,  seventy-five 
dollars,  on  account  of  this  sale  contract. 

J.  W.  HARPER,  Owner.” 

“Q.  Did  you  have  any  talk  with  Mr.  Early  about  wanting  to  sell 
this  property  to  get  your  money  out  of  it?  A.  Yes,  sir. 

Q.  Where  and  when?  A.  Talked  to  him  in  his  office,  in  Jan¬ 
uary. 

(£.  What  year?  A.  1908. 

Q.  Did  you  talk  to  him  at  all  in  December,  1907?  A.  Yes,  sir. 

1  don't  remember  the  dates,  but  1  think  it  was  about  the  holidays. 

I  spent  my  holidays  here  in  Washington. 

Q.  'Did  you  have  more  than  one  conversation  with  him?  A.  Yes, 
sir,  I  had  several,  but  I  was  a  very  frequent  caller  at  their  office  at 
this  time. 

Q.  Was  any  one  else  present  at  these  conversations?  A.  Why, 
there  was  a  gentleman  there  at  that  time.  1  overheard  him  going  in 
and  asking  Mr.  Early  something  about  Mrs.  Sands’  business,  and  I 
stated  to  him  at  that  time  that  all  I  wanted  was  my  money  out  of 
the  property. 

Q.  Do  you  know  who  the  gentleman  was?  A.  No,  sir,  I  did  not 
at  that  time  know  who  the  gentleman  was,  but  I  understood _ 

Q.  Is  he  sitting  in  this  room  now?  A.  Well,  it  has  been  several 
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years  ago,  but  I  understood  that  he  was  an  attorney  representing 
Mrs.  Sands. 

Q.  Was  it  myself?  A.  No,  sir.  I  think  it  was  Mr.  Warner;  I 
am  not  certain. 

Q.  Do  you  recall  anything  that  Mr.  Early  said  at  that  time? 
A.  I  remember  Mr.  Early  asking  Mr.  Dunnington  if  it  would  be 
convenient  for  him  to  come  to  the  office  on  Sunday  to  allow  this 
gentleman  to  go  over  the  books  with  him.” 

434  Witness  finally  resold  the  Winchester  to  Mr.  Early  and 
Dr.  Dyar — at  least  he  exchanged  it  with  him.  Did  not  see 

Dr.  Dyar  in  the  transaction,  but  Mr.  Early  told  witness  that  he  was 
purchasing  it  for  Dr.  Dyar..  Witness  got  $2992.79  net  cash  out  of 
the  sale,  and,  in  addition,  1924  N  street,  subject  to  $2850.  incum¬ 
brance,  which  latter  property  witness  still  owns  and  rents  for  $35.50 
a  month.  Has  been  trying  to  sell  1924  N  street  ever  since  he  got  it. 

“Q.  Well,  how  soon  after  you  got  it  did  you  first  try  to  sell  it? 
A.  On  the  same  evening  that  I  signed  the  contract  making  the  ex¬ 
change  I  offered  it  to  a  party  to  sell. 

Q.  Who  was  the  party?  A.  I  don’t  believe  I  can  recall  who  it 
was.  It  was  on  that  evening.  But  in  a  few  days  after  that  I 
wrote  to  Stone  and  Fairfax,  Moore  and  Hill,  and  Mr.  Early,  to  sell 
the  property  for  me. 

Q.  Did  you  have  any  talk  with  any  of  them  about  selling  it  for 
you.  A.  Yes,  sir,  I  have  had  taiks  with  Stone  and  Fairfax  ceveral 
times  about  it  since  then,  but  the  other  parties  I  have  never  talked 
to;  I  have  written  to  them. 

Q.  Are  you  positive  that  you  put  it  in  the  hands  of  Mr.  Early 
or  Early  and  Lampton  for  sale?  A.  Yes,  sir.” 

He  put  the  property  in  for  sale  at  $5,150,  $5,000  net  to  him,  out 
of  which  latter  amount  the  trust  on  the  property  would  be  paid  off, 
leaving  him  an  equity  of  $2150.  “We  generally  price  the  property 
at  the  full  value,  because  we  have  to  pay  a  commission  on  that 
amount.” 

Witness  cannot  find  in  his  papers  a  copy  of  his  letter  to  Mr. 
Early  or  Early  and  Lampton,  so  authorizing  them  to  make  sale  of 
1924  N  street.  (Plaintiff’s  counsel  thereupon  called  upon  the  de¬ 
fendants  to  produce  the  original  of  this  letter  addressed,  as  the  case 
might  be,  either  to  Mr.  Early  or  to  Early  and  Lampton. 

435  “Q.  Are  you  positive  that  you  wrote  such  a  letter,  Mr. 
Harper?  A.  I  am  positive  that  I  have  written  Early  and 

Lampton  or  Mr.  Charles  Early  Company  several  times  about  the  sale 
of  the  house,  and  I  am  certain  that  1  have  one  letter  at  home  in 
reference  to  it  from  him. 

Q.  Are  you  positive  that  you  ever  wrote  Mr.  Early  at  any  time 
giving  the  price  of  $5000  for  the  property?  A.  Yes,  sir.  I  had  an 
offer  from  him  of  forty-eight  hundred  and  something  for  the  prop¬ 
erty.” 

Witness  is  asking  $5000  now  for  1924  N  street,  and  will  take 
$4850  for  it,  out  of  which  he  would  pay  the  trust,  and  would  also 
pay  a  commission.  (Objected  to  by  Early’s  counsel,  as  not  material 
to  any  issue  in  the  case.) 
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Prior  to  his  acquisition  of  1924  N  street  the  witness  had  bought 
and  sola  real  estate  in  this  District,  and  familiarized  himself  with 
values  here,  and  he  then  valued  that  house  at  $5500  gross,  inelud- 
lnS  trust.  (Same  objection  by  Early’s  counsel.) 

\\  itness  produced  a  statement  from  Early  and  Lampton  to  him 
as  to  witness  final  sale  of  the  Winchester,  which  statement  is  filed 
as  plaintiff  s  exhibit  50,  as  follows: 

“Washington,  D.  C. 

Mr.  Joseph  W.  Harper  in  Account  with  Early  &  Lampton,  January 

15th,  1908.  .  * 


By  sale  sub-lot  218,  Square  151  known  as  “The  Win¬ 
chester”  . 

$3000  insurance,  expiring  Mar.  18th  i9io.  Prem. 

^  $27.  5  Yrs.  Commercial . 

$6000  Insurance,  expiring  Mar.  18th  1910.  Prem. 

$27.  5  yrs.  Columbia . 

$3000  Insurance,  expiring  Mar.  18th  1910.  Prem. 

$27.  5  yrs.  Potomac . 

“  Interest  on  $2850,  at  44/10%  on  1924  N  St.*  from 
Sept.  25,  1907  to  January  15th,  1908 . . . 

“  Taxes,  1924  N  St.,  from  June  30th,  1907  to 
Jan.  15,  1908,  at  $51.50  yr . 


Kent  1924  N  St.,  from  Jan.  15,  1908  to  January 

91  1HAO  (tor  rn  J  * 


To  trust  on  Winchester  at  5%,  due  Mar. 

16th,  1910 . $15,000.00 

interest  on  $15,000  from  Sept.  16th 

1907,  Jan.  15th,  1908 .  250.00 

Taxes  on  Winchester  from  June  30th 

1907  to  Jan.  15, 1908  at  $268.08  yr.  145.00 
“  Rents  of  Winchester  from  Jan.  15th 

to  Jan.  31,  1908  at  $212.50  mo _  106.25 

“  water  rent  on  Winchester  from  Sept 

20,  1907,  to  January  15,  1908 _  4.00 

“  equity  in  1924  N  St.,  subject  to 

$2850.00  at  4-4/10% .  4  200.00 

“  $3000  insurance  1924  N  St.  from  Jan. 

15th,  1908  to  Mar.  22,  1912,  Prem. 

$9.00 .  7.54 

437  To  commission  to  Early ,  & 

Lampton . 250.00 

commission  to  Stone  &  Fairfax .  250.00 

“  Title  Co/s  bill  and  tax  certificate. ...  25.50 

“  Amount  allowed  for  fire  escape .  300.00 

Early  &  Lampton ’s  check  to  balance  2,992.79 


$23,400.50 

11.75 

23.50 

11.75 
38.66 
27.89 

17.75 


$23,531.30  $23,531.30 


Correct:  J.  W.  Harper.” 

39— 2783a 
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Witness  also  produced  a  pencil  memoranda  received  bv  him 
respecting  the  statement  filed  as  plaintiff’s  exhibit  51,  as  follows: 


“(Pencil  memo:) 

433130  $4200 

133851  11.75 

-  23.50 

$299279  11.75 

$250  38 . 66 

145 . 22 

106.25  27.89 

4.00  _ 

7.54  4313.55 

825.50  17.75 

// 


“$1,338.51”  $4331.30 


“Q.  What  is  this  pencil  memoranda  that  you  have  produced? 
A.  That  was  made  by  Mr.  Lampton  in  trying  to  explain  to  me  how 
the  price  of  the  inchester  had  been  raised  from  the  price  agreed 
upon  to  $23,400.  I  made  the  exchange  for  so  much  money  net, 
and  I  could  not  understand  how  he  raised  both  properties  on  the 
statement  that  he  had  made  me,  to  make  it  figure  out,  and  Mr. 
Lampton  figured  it  out  for  me  on  this  piece  of  paper. 

Q.  Well,  did  his  explanation  assure  you  that  the  enlargement  on 
one  side  was  offset  by  an  equal  enlargement  on  the  other?  A.  Yes, 
sir. 

Q.  Did  he  tell  you  that?  A.  lie  told  me  that,  yes  sir.” 

(Early’s  counsel  objected  to  this  testimony  as  immaterial  to  any 
issue  in  the  case.) 

438  “Q.  Did  you  have  any  talk  with  him  about  the  value  of 

1924  N  Street  at  that  time?  A.  No,  sir,  I  don’t  believe  I 

did.” 

The  endorsement  “correct,  J.  W.  Harper,”  at  the  foot  of  the 
statement  is  in  witness’  handwriting.  He  made  the  endorsement 
after  it  was  figured  out  for  him,  and  he  received  the  money. 

Asked  to  say  whether  or  not  lie  received  more  or  less  than  the 
$21,725  named  in  the  contract  with  Early  and  Lampton  and  Stone 
and  Fairfax  of  October  3,  1907,  replied: 

“A.  I  figured  that  the  first  trust  on  the  property  was  $15000,  the 
equity  in  the  N  street  house  $2,650,  the  cash  allowance  $4,200, 
which  made  $21,850,  less  commission  of  $500  and  expenses  of  the 
fire  escape,  which  I  agreed  to  erect  at  $300,  making  $800,  leaving 
the  net  proceeds  of  the  Winchester  $21,050.” 

1924  N  street  was  tenanted  when  witness  acquired  it,  and  rent¬ 
ing  at  $35.50  a  month,  and  there  has  been  no  change  in  tenant  or 
in  the  amount  of  rent  since.  Witness  understands  that  the  same 
tenant,  Miss  Mary  Cryder,  has  occupied  the  house  for  about  nine 
years.  (Early’s  counsel  objected  to  this  testimony,  and  all  the  tes¬ 
timony  relating  to  the  value  of  1924  N  street,  as  being  immaterial 
to  any  issue  in  the  case.) 
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Upon  call  by  plaintiff’s  counsel,  Early’s  counsel  produced  and 
hied  as  plaintiff’s  exhibit  52,  written  agreement  dated  December 
Zb,  190/,  under  the  signatures  and  seals  of  Joseph  W.  Harper  and 
Harrison  G.  Dyar,  attest ed  by  Charles  Early  under  which  Harper 
agreed  to  sell  the  Winchester,  subject  to  the  $15000  incumbrance,  to 
Dyar  in  exchange  for  the  transfer  by  Dyar  to  witness  of  1924  N 
sub',eot  to  $2,850  incumbrance,  Dyar  also  to  pay  Harper 
$4-00  net  cash,  less  a  deduction  of  $300  allowed  off  for  installing 
hre  escape  on  the  property,  the  agreement  to  be  fulfilled  on  or 
about  January  15,  1908. 

^  j  October  5,  1907,  witness  paid  the  overdue  interest  of  $375 
due  September  10,  1907,  on  the  $15000  first  trust  on  the  Win¬ 
chester.  He  produced  his  cancelled  check  to  the  Riggs  National 

Rank  and  also  receipt  from  Riggs  National  Bank,  filed  as  plaintiff’s 
exhibits  53  and  54. 


Cross. 

By  Mr.  Darlington: 

Lives  about  eighty  miles  from  Washington  and  has  three  farms 
on  his  hands  to  look  after;  has  a  good  deal  of  live  stock  and  no  cony 
petent  hand  to  leave  with  them.  Mr.  Sullivan  requested  witness  to 
come  here  to  testify.  Witness  did  not  come  to  oblige  Mr.  Sullivan 
particularly,  but  came  to  give  evidence  in  the  case,  whether  for 
‘  an(^s  °r  Mr*  Early  or  Mr.  I.ampton.  Had  other  business  in 
W  ashington  to  day,  and  made  his  arrangements  with  Mr.  Sullivan 
to  suit  that.  His  other  business  was  very  protracted,  and  he  com¬ 
menced  attending  to  it  about  6  a.  m.  or  a  little  after,  with  witness’ 
brother. 

Q*  ^°ur  Pur<?base  of  the  Winchester  at  foreclosure  sale  oc¬ 
curred  between  four  and  five  years  ago,  didn’t  it?  A.  Five  years 
ago  this  October,  I  think. 

Q.  This  coming  October?  A.  Yes,  sir. 

Q.  A  man  can  forget  a  good  many  things  in  five  years,  can’t  he? 
A.  Yes,  and  he  can  remember  a  good  deal,  too,  if  he  has  got  a  good 
head  on  him. 

Q.  You  have  a  good  head  and  a  good  memory?  A.  Fairly 
good. 

Q.  You  don’t  forget  things?  A.  Sometimes  I  do:  not  often. 

Q.  Have  you  forgotten  who  collected  the  rents  of  the  Winchester 
after  you  got  it?  A.  No,  sir. 

Q,  Who  did?  A.  Mr.  Early  and  Lampton  with  Mr.  Stone  and 
Fairfax  jointly. 

Q.  You  didn’t  remember  that  a  while  ago?  A.  You  didn’t  ask 
me. 

Q.  Mr.  Sullivan  asked  you.  A.  No,  sir. 

440  Q.  Well,  the  record  will  show.  A.  No,  sir,  I  think  the 
Judge  here  will  say  that  that  question  was  not  asked  me 

at  all. 

Q.  You  need  not  argue  the  matter.  The  record  will  show 
whether  the  stenographer  has  it.  A.  Yes  sir.” 
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(The  record  shows  that  no  such  question  as  Early’s  counsel  al¬ 
ludes  to  had  been  asked  the  witness.) 

During  sixteen  years  of  the  time  witness  lived  in  Washington  he 
worked  for  the  Adams  Express  Company.  He  was  also  engaged  in 
the  real  estate  business,  buying  and  "selling  and  building.  He 
bought  and  sold  717  22nd  street,  1718  U  Street,  1929  18th  street; 
1933  18th  street  (the  Winchester;)  737  11th  street,  jointly  and 
1002  11th  street,  and  he  thinks  a  couple  of  other  little  properties. 
He  built  1929  18th  street  and  also  1933  18th  street  (the  Winches¬ 
ter.)  Witness’  real  estate  experience  covered  from  about  1900  to 
about  1907.  He  had  no  particular  real  estate  agent  during  that 
period.  Stone  and  Fairfax  sold  most  of  his  property  for  him. 
Knew  Early  and  Lampton  in  two  transactions — three  transactions, 
if  the  sale  of  the  Winchester  in  March.  1905,  would  he  included  in 
the  transaction.  Witness  didn’t  see  Earlv  and  Lampton  until  he 
signed  the  contract  for  the  sale,  which  he  did  in  Stone  and  Fair¬ 
fax’s  office. 

“Q.  Was  there  a  contract?  A.  Yes,  sir. 

Q.  AY  here  is  that?  A.  Why,  Mr.  £*tone  and  Fairfax  has  that. 

Q.  Did  you  sign  it?  A.  Yes,  sir. 

Q.  T  thought  I  hadn’t  seen  the  contract  of  that  transaction. 

Mr.  Sullivan  :  Defendants  are  called  upon  to  produce  that  origi¬ 
nal  contract,  if  they  have  it. 

Mr.  Darlington  :  How  can  we  produce  a  paper  in  the  hands  of 
Slone  and  Fairfax. 

Mr.  Sullivan:  I  will  not  ask  counsel  any  questions.  I  ask 
them  if  they  have  it,  to  produce  it. 

441  Mr.  Darlington:  T  think  counsel  will  not  have  much 
more  difficulty  in  getting  that  contract  from  Stone  and  Fair¬ 
fax,  Mr.  Harper's  agent,  than  they  have  had  in  getting  Mr.  Har¬ 
per’s  presence  here  today,  if  they  want  it,  though  I  have  no  objec¬ 
tion  to  producing  it  if  we  have  it;  I  am  quite  sure  we  haven’t. 

By  Mr.  Darlington: 

Q.  How  long  had  the  Winchester  been  in  the  hands  of  Stone 
and  Fairfax  before  the  sale  to  Evans  was  made?  A.  I  think  from 
October  to  March ;  I  am  not  real  certain  about  it. 

Q.  In  that  period  how  many  propositions  had  they  brought  to 
you  for  exchange?  A.  I  don’t  remember  of  them  bringing  any  to 
me.  I  was  not  in  the  market  for  an  exchange. 

Q.  Will  you  state  that  they  did  not  bring  to  your  attention 
propositions  for  exchange,  including  a  proposition  to  exchange  the 
Winchester  for  1620  18th  street  and  1867  Mintwood  Place?  A.  I 
will  state  that  there  was  never  a  proposition  made  on  those  two 
properties  to  me  in  exchange. 

Q.  AVhat  enables  you  to  speak  definitely  as  to  those  properties 
any  more  than  any  other  properties?  A.  Because  I  remember  dis¬ 
tinctly  that  they  were  never  offered  to  me. 

Q  How  is  it  you  can’t  remember  equally  definitely  that  others 
were  not  offered  to  you?  A.  There  may  have  been  some  vacant 
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^erenJa0sffnnevoH,me!  °r  som®thin«  of  that  kind,  but  I  don’t  think 
0  Well  er  1'1,1',rovcd  ProPerty  offered  to  me  in  exchange 

.  q:  C;‘ bie p“i,iI,ly?  A  Y“-  “ 

Q.  Absolutely?  A.  Yes,  sir. 

i  y“?  A-  Y»- ». 

A.Wr,rdi3r„.^st,r."“" th*  '» “■» 

»£v  *»  **>'*««*. 

“  *  =*  £  = 
Q.  Did  you  tell  them  that?  A.  1  think  so,  yes,  sir. 
flee?  A.”  Yes  sir*  ^  S8W  ^vans  at  the  title  company’s  of- 

tlemen t  for 'the  property.16  ^  C°mpany’S  °ffice?  A‘  To  make  «*- 

449  *  a°t  understand  you  a  moment  ago  to  say  that  the 

ma  r  was  closed  at  the  office  of  Stone  and  Fairfax?  A  The 
.  .  ('°ntract  was  signed  at  the  office  of  Stone  and  Fairfax  for  the 

ale,  but  the  deal  was  closed  at  the  title  company’s  office. 

4i  i "g  Mr-  *»’t  *»*  A.  I  sup. 

“*• *■»  ™- 1 

Q.  What  did  you  see  him  do  there?  A.  I  didn’t  see  him  do  mi 
thing  1  saw  him  sitting  in  the  office.  °  8Dy' 

the  Second  tnW-'  7  No!  A™*"8  ^  “d  ^  °f  trUSt“ 

t  1? J  Xou. 1  know  was  there  for  that  purpose?  A.  No  sir 
e  comPany  t^lerG  to  do  that  work  for  me  ’ 

Q.  \  ou  were  aware,  were  you  not,  that  middle  men  or  nominal 
men  are  used  m  these  real  estate  transactions  to  a  lame  extent  to 
makepapers  ivere  vcu  not?  A.  I  didn’t  know  it  at  thft  time. 

4-  Q*  t  uJddn  1  know  lt  at  ^at  time?  ^To;  that  was  the  first 
time  I  had  come  across  anything  of  that  kind.^ 

The  notes  which  witness  executed  for  the  $15000  trust  were  Dav- 

able  either  to  Kiggs  Bank  or  to  some  person  whom  witness  thoudit 

was  an  officer  of  the  Bank.  Witness  thought  it  was  customary  for 

banks  to  have  notes  made  payable  to  some  officer,  but-  he  didn’t 

know  that  third  men  or  nominal  men  were  used  in  these  transao 

*,ons  The  $1500  came  from  Riggs’  Bank,  witne."  not  knowfng 

who  the  bank  got  the  money  from,  but  transacting  the  busine® 
through  Heiskell  and  McLeran.  business 

“Q.  Was  it  not  a  practice  of  yours,  Mr.  Harper,  in  your  refil 
efat®  transactions,  when  property  was  offered  to  you  in  exchange 
which  you  didn’t  want,  you  agreed  to  take  it,  if'  it  could  te  ch? 
posed  of,  so  you  would  not  have  to  hold  it?  A.  I  don’t  know;  it 
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might  have  been — yes,  sir,  I  suppose  I  did,  if  it  could  be  turned  into 
cash,  but  I  would  not  have  anything  at  all  to  do  with  it. 

Q.  You  leave  that  entirely  in  the  hands  of  your  agents,  do  you? 
A.  Yes,  sir. 

Q.  And  you  say  you  didn’t  authorize  anyone  to  make  an  ex¬ 
change  for  the  Winchester,  and  you  never  heard  of  an  exchange  for 
the  Winchester,  is  that  correct?  A.  IIow  is  that  now? 

443  Q.  According  to  my  notes,  you  have  testified  that  you  au¬ 
thorized  no  one  to  make  an  exchange  for  the  Winchester, 
and  you  had  never  heard  of  an  exchange  for  the  Winchester?  A. 
No,  I  think  you  got  that  wrong.  I  think  I  stated  that  I  never  au¬ 
thorized  anybody  to  make  an  exchange  for  the  18th  street  prop¬ 
erty  and  some  other  property  which  was  called  in  the  statement  : 
I  think  that  is  my  statement. 

Q.  Well,  if  the  record  shows  that  you  did  say  you  never  au¬ 
thorized  any  exchange  for  the  Winchester,  and  never  heard  of  any. 
that  is  an  error  or  mistake,  is  it?  A.  I  didn’t  state  that  just  now - 

Q.  Please  read  the  question  to  the  witness. 

(The  pending  question  wTas  read  aloud  by  the  Examiner.) 

A.  I  didn’t  say  that  I  never  authorized  them  to  offer  it  for  ex¬ 
change,  but  1  say  that  I  never  offered  it  for  exchange  for  any  prop¬ 
erty  which  has  been  mentioned  in  the  case  today;  that  is,  the  18th 
street  property  and  something  else  you  are  speaking  of. 

Q.  Once  more  I  will  ask  you  why  you  are  able  to  particularize 
that  property  if  you  can't  particularize  other  property?  A.  That 
has  been  on  my  mind  ever  since  the  deal  was  made,  on  account  of 
having  so  much  trouble  with  the  property. 

Q.  What  has  been  on  your  mind?  A.  The  trouble  1  had  in 
collecting — seeing  about  the  taxes  and  everything;  it  has  been  right 
before  me  up  until  the  last  three  or  four  years. 

Q,.  Well,  what  did  seeing  to  the  taxes  have  to  do  with  1867  Mint- 
wood  Place  or  1620  18th  street?  A.  Nothing  at  all,  except  that  it 
was  Mrs.  Sands’  property  I  understood. 

Q.  When  did  you  understand  that?  A.  That  was  some  little 
time  after  the  deal  was  closed,  I  understood  she  owned  that  prop¬ 
erty. 

Q.  Which  property?  A.  The  Margaret  was  one  I  knew’  of  that 
she  owned,  and  some  other  piece  of  property  on  18th  street. 

Q.  I  am  talking  about  1620  18th  street  and  1867  Mintwood 
Place.  When  did  you  first  hear,  if  you  ever  heard,  of  those  prop¬ 
erties?  A.  1  never  heard  anything  about  Mintw’ood  Place  at  all, 
but  I  knew’  that  Mrs.  Sands  owned  a  piece  of  property  on  20th 
street,  sixteen  hundred  and  something  20th  street,  I  think  is  the 
number.  1  forget  the  name  of  the  apartment  it  was. 

Q.  It  was  an  apartment  house,  w’as  it?  A.  I  think  so,  yes,  sir. 

Q.  Is  it  your  impression  that  1620  18th  street  is  the  property 
which  Miss  Sands  deeded  away  at  the  time  she  got  the  Winchester? 
A.  I  didn’t  know  what  she  deeded  away  at  that  time;  I  wras  under 
the  impression  she  still  owmed  that  property. 
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Q.  I  am  trying  to  get  at  something  that  will  enable  us  to 

444  lCnand0'®  18th  TtSt 

cause  I  never  heard  tell  of  those  pieces  of  property  ‘  B 

A  QYes,  sit^  remember-  811  the  Pieces  had  heard  of  did  you? 

cheQsteJ?°'VA  V  Nonfaralf  Ci^Tl  fad"  notU^T  Jith  the  Win‘ 

wanted  the  money  for  tha  win  k  4™  u°  lln^  to  do  with  it.  I 
next  day,  which  I  did  Wlnchester-  >**ause  I  closed  the  deal 

exchange  tfie^Wi nchestef  anflTt  S*  ^  Were  some  «®w  *o 

affbr  ,0“  revas*,*? 

A.  I  think  so. 

in  that" connection?^ A^I  don^^know^T1168  tllyt 'vere  Mentioned 
of  any.  A‘  1  don  t  know  of  any;  I  don't  remember 

W  —Id  ".t 

A.  They  may  have  mentioned  it  m  6  Pri,P®rty  was  mentioned? 

Q.  And  if  they'  did*  mention  t  to  Z  1  no‘  F“ber  “‘at. 
properties  they  mentioned  to  you?1  A  No^h-01*  &b  e  ^  State  what 
Q.  It  might  have  been  1867  Mintwood  Place?  A  It  m 

0  And  ,teen’  bKl  1  TVer  en(ertained  it  at  all  gh‘  ^ 

y.  And  it  may  have  been  1620  18th  street?  4  v  •  ,  T 
don’t  remember  that  they  were.  1 '  A'  Yes>  Slr.  but  I 

cause  iTdn’ttnwTnytWngTboS  Lan  th,inkin«  was?  A.  Be- 
1  0aSBduta'ing  with,ft0?e  and  F?Wax  for  money  “  th®  deal; 
Place  suggest  Lampton  to  yoTmin^^A^Sir?86  1867  Mintwood 

property  forT867  Min twood^Place  huffiest0  Lamnto  ^  f°  ‘rade  ''°ur 
A.  As  I  said,  I  don’t  think  there  wZan  amPt°n  to  your  mind? 
me  with  those  two  parhas  or  anv  othe^  proPos'tlon  ever  made  to 
Winchester.  ’  ’  ®ny  other  lmProved  property  on  the 

Q.  Coming  back  to  that  again  are  vm,  n^9  *  v 

Q.  You  have  told  us,  if  I  undemtand  von  M  J6®’  S,r 

are  extending  this  thing  out  unnec^arily-yof  hf1®"?^’  an,d  ,ve 

that  there  may  have  been  propositions  to  exchange  IZ  Z!  ,ls 

was,  and  you  told  your  agents  you  would  not  exchaneeUfof!nk 
property,  have  you?  A.  Yes,  sir.  excnange  tor  improved 

Q*  Isn  t  that  true?  A.  Vpc  git*  i%11*  t  j *  j  u 
445  that  sixteen  hundred  and  somethin^  201^^"  Vay  >n  tha‘ 
wood  Place  was  in  that  g  20th  street  and  Mint, 
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Q.  No,  you  didn’t,  and  you  said  you  could  not  tell  whether  they 
were  those  properties  or  not,  didn’t  you?  A.  Yes,  sir.” 

Witness  purchased  the  Winchester  at  the  foreclosure  sale  in  Oc¬ 
tober,  1907,  for  himself.  Neither  Early  or  Lampton,  or  any  one 
else  other  than  witness,  had  any  interest  in  the  purchase  when  he 
made  it,  and  it  was  not  bought  for  the  secret  benefit  of  witness  and 
Early  and  Lampton.  Had  no  understanding  when  he  bought  it  that 
he  would  sell  it  to  them,  or  hold  it  for  their  personal  benefit — 
never  suggested  that  idea  or  heard  it  suggested.  Doesn’t  know 
that  Early  and  Lampton  had  anything  to  do  with  the  foreclosure 
sale  taking  place.  They  neither  asked  witness  to  have  the  prop¬ 
erty  sold  nor  helped  him  to  get  an  early  sale.  Witness  was  writ¬ 
ing  them  from  March  to  October  before  he  got  a  sale.  He  could 
not  get  the  trustees  to  act.  Stone  and  Fairfax  kept  writing  to  wit¬ 
ness  that  Lampton  had  money  in  his  hands  and  had  so  stated  to 
them,  and  Lampton  also  wrote  witness  to  the  same  effect,  but  wit¬ 
ness  never  saw  any  coming  forward.  Instead  of  helping  witness 
to  get  a  quick  sale,  the  trustees  put  it  off  as  long  as  they  could,  and 
witness  threatened  to  have  a  court  proceeding  and  have  them  turned 
out.  Thinks  the  date  of  the  foreclosure  sale  was  October  1,  1907. 

“Q.  How  does  it  happen  that,  having  kept  those  letters  which 
you  wrote  to  your  own  agents  and  Mr.  Lampton,  you  didn’t  keep 
the  ones  you  wrote  to  Mrs.  Sands?  A.  When  I  wrote  to  Mrs.  Sands 
I  hadn’t  started  to  write  to  these  others  as  strong  as  I  had,  and 
there  was  a  prospect  of  having  new  trustees  to  carry  it  out. 

Q.  Do  you  mean  there  was  a  prospect  of  having  new  trustees  ap¬ 
pointed  when  you  wrote  to  Mrs.  Sands?  A.  No,  not  at  that  time. 

Q.  How  were  you  enabled  to  remember  at  this  distance  of  time 
how  you  addressed  that  letter?  A.  Well,  that  is  the  only 
446  address  I  ever  had  or  ever  heard  at  all  of  Mrs.  Sands,  was 
care  of  Early  and  Lampton. 

Q.  Did  you  address  all  your  correspondence  on  the  subject  to 
Early  and  Lampton?  A.  In  reference  to  the  Winchester? 

Q.  Yes.  A.  Yes,  sir. 

Q,.  Isn’t  it  a  fact  that  you  addressed  all  of  it  to  Mr.  Lampton 
individually?  A.  Well,  when  I  saw  Mr.  Lampton  or  Mr.  Early, 
or  Mr.  Early  and  Lampton,  they  were  all  one  in  the  firm,  and  when 
1  addressed  a  letter  to  Mr.  Stone  and  Fairfax  I  generally  addressed 
it  to  Mr.  Stone  or  Mr.  Fairfax,  and  when  I  received  one  you  will 
find  it  signed  by  either  one  or  the  other. 

Q.  And  when  you  say  you  wrote  Early  and  Lampton  you  mean 
you  wrote  to  Early  or  Lampton,  do  you?  A.  I  wrote  to  the  firm, 
addressed  to  one  or  the  other  of  the  firm ;  to  Mr.  Lampton  I  think 
I  done  most  of  the  writing. 

Q.  Now,  let  me  show  you  this  batch  of  letters  you  introduced, 
which  I  think  is  all  you  have  on  the  subject,  and  how  many  of 
them  are  addressed  to  the  firm?  A.  There  is  none  of  them  ad¬ 
dressed  to  the  firm;  they  are  addressed  to  Mr.  Lampton  as  one  of 
the  firm. 

Q.  Now,  take  this  batch  of  letters  and  show  us  which  one  of 
them  you  addressed  to  Lampton,  or  Early  as  a  member  of  the  firm? 
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A.  I  addressed  them  to  them  as  trustees,  Lampton  and  Fairfax 
as  trustees. 

Q*  I. am.  talking  about  letters  to  either  Early  or  Lampton.  A. 
there  is  none  ol  them  addressed  to  Early  and  Lampton,  not  in 
that  case,  in  the  foreclosure  proceedings. 

Q.  Please  take  this  batch  of  letters  and  find  me  one  letter  ad¬ 
dressed  to  either  Early  or  Lampton,  as  a  member  of  the  firm?  A. 

leie  is  none  in  there,  as  a  member  of  the  firm  5  there  are  in  there 
addressed  to  Mr.  Lampton  and  Mr.  Fairfax,  as  trustees,  for  the 
sale  of  the  property.” 

After  the  foreclosure  sale  witness  immediately  settled  it  and  re¬ 
corded  the  papers.  Witness  did  nothing  to  keep  the  fact  of  the  sale 
secret.  Lampton  was  the  one  who  made  the  request  of  the  auc- 
tioneer.  Witness  was  protecting  his  own  interest  and  didn’t  care  if 
it  was  published  all  over  the  country,  or  kept  secret.  The  $75  re- 
f erred  to  at  the  close  of  the  contract  of  October  3,  1907,  (plaintiff’s 
exhibit  49)  was  not  paid  to  witness  by  Stone  and  Fairfax  and  Early 
a * t(  Lampion,  otherwise  than  by  the  trustees  allowing  witness  $75 
off  of  their  commission  in  the  foreclosure  sale.  Witness  never  in¬ 
creased  the  selling  price  referred  to  in  that  paper 

44  ‘  "Q.  Are  you  quite  sure?  A.  Yes,  sir.  I  didn’t  increase 

the  selling  price. 

Q.  Absolutely  sure  of  that?  A.  Yes,  sir. 

Q.  What  conversation,  if  any,  did  you  ever  have  with  Mr  Early 
about  this  price  of  $21,725?  A.  I  went  in  his  office  one  evening 
and  he  called  me  and  wanted  to  know  if  I  would  sell  it,  and  wanted 
to  know  what  I  wanted  for  it,  and  1  told  him  what  I  wanted  for  it. 

i  ''  ™  -was  tllat?  A*  1  can,t  reca11  the  date,  but  it  seems  to 
me  that  Christmas  came  on  Saturday  that  year,  or  Sunday  I  don’t 

know  which,  but  I  was  here  for  dinner,  and  I  think  it  was  the  Mon¬ 
day  after  that. 

Q.  Were  you  in  Washington  on  Christmas  day?  A.  Yes  sir. 

Q.  You  are  quite  sure  of  that?  A.  Yes,  sir.  * 

Q.  How  long  did  you  stay  here?  A.  I  came  down  on  Friday 
night  and  went  back  on  Monday  evening;  I  will  never  forget  it 
either,  because  it  snowed  all  day  on  Sunday  when  I  was  here  and 
when  1  got  home  I  could  not  get  home;  I  tried  to  get  home.  * 

Q.  It  is  also  true,  is  it,  that  you  never  valued  this  N  street  prop¬ 
erty  in  this  transaction  for  anything  more  than  $5500?  A  That 
is  all. 

Q,  You  never  asked  anything  more  for  it?  A.  No,  sir. 

Q.  Never  suggested  that  you  ought  to  have  more  for  it  than  that? 
A.  Oh,  I  don  t  know;  I  may  have  suggested  I  should  have  more* 
it  might  haA  e  been  some  property  offered  me  in  trade  when  I  in¬ 
creased  the  value  of  it. 

Q.  Well,  was  there?  A.  I  am  not  certain  about  that. 

Q.  Well,  you  are  a  man  of  good  memory,  you  tell  us.  A.  Well 
my  brother  had  charge  of  that  most  of  the  time. 

Q.  I  want  to  know  whether  you  are  correct  in  your  statement 
as  to  whether  $21725  was  the  only  price,  or  the  highest  price  you 
ever  asked  for  the  property  between  the  time  you  bought  it  at  the 
40 — 2783a 
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foreclosure  sale  and  the  time  you  sold  it  to  Dyar?  A.  Yes,  sir.  Now, 
I  will  tell  you  wliat  you  may  call  a  higher  price,  the  commis¬ 
sion  was  added  to  it. 

Q.  But  only  that?  A.  The  commission  and  $300  which  I  agreed 
to  give  them  for  a  lire  escape. 

Q.  Well,  were  you  to  get  $21725  plus  the  commission  and  plus 
the  $300?  A.  Yes,  sir.” 

In  January,  1908,  witness  traded  the  Winchester  for  1924  N 
street  and  so  much  money.  Witness  understood  that  Early 

448  would  have  to  add  commission  and  also  amount  for  the  fire 
escape  on  to  the  price  in  order  to  make  his  deal  with  Dr. 

Dyar. 

“Q.  How  soon  after  the  transaction  did  you  tell  Mr.  Early  that 
you  would  sell  the  N  street  house  for  $5500?  A.  I  don’t  remember 
that,  but  I  think  it  was  sometime  in  January. 

Q.  Was  it  the  first  time  you  spoke  to  him  about  selling  it  for 
you?  A.  I  think  so. 

Q.  You  never  gave  him  any  other  price,  or  any  higher  price? 
A.  No,  sir,  I  don’t  think  so. 

Q.  Let  me  show  you  a  letter  dated  December  28,  1907,  addressed 
to  C.  E.  Early,  purporting  to  be  signed  by  you,  and  ask  you  if  you 

wrote  that  letter?  A.  I  didn’t  state  in  that - 

Q.  One  moment.  The  question  is  did  you  write  that  letter?  A. 
Yes,  sir.  I  say  1  should  have  sixty-five  for  it,  didn’t  I? 

Q.  You  needn’t  argue  the  question.  A.  Well,  that  is  wThat  the 
letter  states,  I  should  have  $6500  for  it.” 

The  letter  referred  to  is  filed  in  evidence  as  defendants’  exhibit 
17,  as  follows: 

“Kearneysville,  W.  Va.,  Dec.  28,  1907. 

Mr.  C.  E.  Earley: 

Dear  Sir:  The  signed  contract  received  all  o.  k.  and  will  ask  you 
to  make  a  special  effort  to  try  and  sell  the  house  1924  N  st.  for  me. 
I  should  have  $6500.00  for  it,  but  get  me  an  offer  quick  for  it.  And 
oblige, 

Yours  Respt., 

J.  W.  HARPER.” 

Asked  why  he  should  have  $6500  for  the  property,  replied : 

“A.  Well,  I  thought  that  he  might  maybe  get  that.  We  generally 
always  ask  enough. 

Q.  But  you  say  you  should  have  that.  What  did  you  mean  by 
that?  A.  I  should  have  all  I  could  get  for  it. 

Q.  How  do  you  reconcile  this  letter  with  your  repeated  statement 
in  your  testimony  that  you  never  asked  or  suggested  more  than 
$5500  for  this  property?  A.  I  don’t  think  I  said  that. 

Q.  Haven’t  you  said  the  very  first  time  you  put  it  in  Early’s 
hands  you  put  it  in  at  $5500?  A.  Yes,  sir. 

449  Q.  H  ow  do  you  reconcile  that  with  this  letter?  A.  I  say 
I  should  have  $6500 ;  I  never  put  that  price  on. 
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Q.  You  understand  you  are  under  oath,  Mr.  Harper?  A.  Yes. 
sir.”  7 

Doesn  t(  think  that  he  valued  1924  N  street  at  more  than  $5500. 
Doesn  t  see  anything  wrong  with  his  statemnet  in  the  letter  that  he 
should  have  $6500 — he  should  have  all  he  could  get. 

Witness  is  then  shown  the  pencil  memoranda  (plaintiff’s  exhibit 
ol)  and  asked  to  explain  how  it  shows  the  prices  of  the  Winchester 
and  1924  N  street  to  be,  respectively,  increased  and  equalized,  to 

i!  1^n,e?S  rephed  that  Lampton  told  witness  at  the  time  that  he 

had  added  it  on  there.  Lampton’s  figures  are  not  there  to  carry  it  out, 
•  but  Lampton  said  he  had  added  it  on,  just  the  same.  "I  can  swear 
that  he  made  these  figures  for  me,  and  explained  it  to  me,  but  exactly 
how  it  was  I  could  not  say  right  now.” 

Q.  Where  has  he  added  a  dollar  to  the  price  of  the  property  in 
this  pencil  memorandum?  A.  He  hasn’t  added  it  in  the  pencil 

■j  •  ^  it  in  his  head  for  me,  and  told  me,  and 

explained  it  to  me  at  the  time. 

Q*  That  is  the  explanation  he  gave  you?  A.  Yes,  sir. 

Q.  W  hich  explanation  is  absolutely  summarizing  the  different 
items  which  he  had  shown  in  this  statement  of  sale,  which  you 
have  produced— that  is  right,  isn’t  it?  A.  Yes,  sir. 

a  ^  s  9  little  further  with  this  pencil  memoranda.  You 

find  at  the  extreme  left  hand  corner  of  the  paper  the  item  of  $4  200- 
A.  Yes,  sir. 

.  Q-  And  you  find  that  item  is  taken  from  the  statement?  A.  Yes 
sir. 

Q.  The  price  of  the  N  street  house?  A.  Yes,  sir. 

Q.  Now,  is  there  a  single  item  on  that  pencil  memoranda  which 
is  not  simply  taken  from  the  typewritten  statement  and  summarized 
to  show  that  it  turns  out  right?  A.  No,  sir.  I - 

Q.  And  you  don’t  find  anything  there  to  show - ? 

Mr.  Sullivan:  You  cut  him  right  off. 

Mr.  Darlington:  I  didn’t  cut  him  off;  it  isn’t  true,  sir. 

Q.  (Continuing.)  Do  you  want  to  say  anything  else?  A. 
450  Now,  then,  I  will  state  that  Mr.  Lampton  said  that  he  added 
it  to  this  amount  here,  the  difference  between  the  $21,725 
and  the  $500  which  was  commission,  was  added’  and  the  $300, 
enough  to  make  this  $23,400,  and  had  also  added  on  the  equity  in 
the  N  street  property. 

Q.  Now,  I  will  ask  you  once  more  to  point  out  on  the  pencil 
memorandum  the  figures  he  said  he  added?  A.  I  say  that  he  didn’t 
put  them  on  there.  In  other  words,  I  traded  with  Mr.  Early  for 
so  much  money  for  the  house ;  I  didn’t  put  no  value  on  neither  one 
of  them;  the  contract  shows  that. 

Q.  You  put  no  value  on  either  one  of  what?  A.  The  1924  N 
street  or  the  W  inchester  Apartment  House ;  I  traded  with  him  for 
so  much  money. 

Q.  You  put  no  value  on  either  property?  A.  No. 

Q.  And  if  you  have  said  today  you  put  a  value  of  $5500  on  it,  it 
is  not  true?  A.  Well,  myself,  but  I  didn’t  put  none  to  Mr.  Early.” 
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The  typewritten  statement  was  given  to  witness  by  Early,  and 
witness  went  to  I.ampton  to  have  him  figure  it  up  and  see  how  it 
was — to  figure  out  witness’  $1200. 

“Q.  To  figure  out  your  $4200?  A.  Where  my  $4200  came  in, 
that  he  was  to  give  me  according  to  the  contract. 

Q.  I  thought  he  was  to  give  you  $21,725?  A.  No,  sir,  I  didn’t 
say  that. 

Q.  That  wasn’t  true?  A.  I  didn’t  state  that. 

Q.  He  was  not  to  give  you  $21,725?  A.  Understand  that  I  stated 
I  traded  the  Winchester  Apartment  House  for  1924  N  street  and 
$4200,  which  my  contract  states:  there  was  no  value  put  on  the  . 
Winchester  Apartment  House,  and  none  put  on  N  street  by  Mr. 
Earlv  or  mvself. 

i/ 

Q.  Is  the  paper  I  now  hand  vou  the  paper  you  refer  to  as  the 
contract?  (Referring  to  plaintiff’s  exhibit  No.  52.)  A.  I  think  so. 

Q.  Now.  point  out  the  part  in  it  which  says  that  you  are  to  get 
$1200?  A.  (Reading:)  ‘And  as  a  further  consideration  the  party 
of  the  second  part  agrees  to  pay  to  the  partv  of  the  first  part  the 
sum  of  $1,200  in  cash  at  the  time  of  clocin~  this  transaction.’ 

Q.  That  is  besides  the  equity?  A.  Yes,  sir. 

Q.  $4200  was  not  the  total  price  then  you  were  to  received,  but 
the  equity  and  the  $4200?  A.  Yes.  sir. 

Q.  Well,  didn’t  you  get  that?  A.  Yes,  sir. 

Q.  Was  anything  added  to  anything  to  make  that  $4200? 
451  A.  Nothing  but  the  expenses. 

Q.  T  don’t  understand,  Mr.  Hamer,  about  saying  some¬ 
thing  was  added.  You  wanted  to  get  $4200  and  you  got  $4200. 
Now  what  was  added?  A.  1  sav  he  added  on  to  those  figures  there 
to  make  it.  I  couldn’t  understand  how  he  had  $23000  there  and 
$1200  for  the  house.” 

Witness  had  never  thought  1924  N  street  had  an  equity  of  $4200. 

Thereupon  Early’s  counsel  showed  to  witness  another  pencil  mem¬ 
oranda  or  paper,  and  asked  him  to  say,  without  stopping  to  read  it 
through,  in  whose  handwriting  it  was,  to  which  witness  responded 
that  it  was  in  witness’  handwriting.  Does  not  know  to  whom  he 
gave  the  memoranda,  and  cannot  sav  whether  or  not  he  handed  it 
to  Mr.  Early.  There  is  nothing  in  the  paper  to  refresh  his  recollec¬ 
tion  on  the  subiect.  The  paper  is  filed  in  evidence  as  defendants’ 
Exhibit  18,  reading  as  follows: 

“Rents  to  be  remit-ed  to  M.  L.  Harper  737-11  St.  N.W.  who  will 
pay  all  expenses  order  coal  repairs  &  etc. 


Early  &  I.ampton  to  rent  &  collect  rents  from 

Apt  No.  3  .  35.00) 

_  No.  5  .  35.00)  Rented 

2  apts  to  be  rented  the  one  that  rents  same  to  have  the  collecting 
of  rents  while  I  own  the  property. 

No.  2 — 5  rooms  &  Bath .  32.50 

No.  4 — 5  rooms  &  Bath .  35.00 

Price  of  apt  23,000.00 
Trust  15,000  5%” 
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(The  figures  “23, 000.00”  appearing  in  the  next  to  the  last  line  of 
said  paper,  plainly  show  that  they  have  been  tampered  with  by  some 
one,  so  as  to  make  the  figures  read  “23,880.00.,,) 

“Q.  Perhaps  you  can  explain  to  us  the  last  entry  on  this  paper 
‘Price  of  apt  23,880.00. 

Trust  15,000  5%.’  To  what  does  that  refer?  A.  Those 

figures  have  been  tampered  with.  Those  are  not  eights  there  at  all; 
they  are  naughts. 

452  Q.  Well,  call  them  naughts;  perhaps  I  misread  them.  A. 
I  think  so. 

Q.  You  think  so?  A.  I  am  certain  of  it. 

Q.  Well,  we  will  have  the  means  to  determine  that,  whether  some¬ 
body  has  tampered  with  them,  or  whether  you  are  charging  people 
with  tampering  without  any  foundation  for  it.  What  does  this 
mean  ‘Price  of  apt?’ 

Mr.  Sullivan:  Now,  1  object  to  that  last  statement  of  counsel  as 
another  unjustified  embarrassment,  in  the  nature  of  a  threat  to  the 
witness. 

Mr.  Darlington  :  I  am  sorry  counsel  is  so  easily  embarrassed 
and  disturbed  by  my  questions  and  statements. 

Q.  (Continuing.)  What  does  this  mean,  ‘Price  of  apt  23,000.00 
Trust  15.000  5%?’  A.  Well,  that  is  the  price;  I  might  have  asked 
that  much  for  it. 

Q.  For  what?  A.  For  the  apartment. 

Q.  Asked  that  much  of  whom?  A.  Of  Mr.  Early. 

Q.  I  thought  you  asked  only  $21,725?  A.  T  didn’t  say  that  to 
him. 

Q.  Didn’t  you?  A.  I  said  I  was  willing  to  take  that  for  it. 

Q.  I  thought  you  said  the  day  after  the  sale  you  had  fixed  $21,725 
as  the  price,  and  you  never  had  asked  any  more?  A.  No,  sir,  I  said 
I  gave  Mr.  Early  and  Lampton  an  option  on  it  for  that,  which 
they  had  given  me  $75  for.  I  think  the  statement  will  bear  me  out 
on  that.” 

Witness  does  not  know  when  it  was  that  he  prepared  this  pencil 
memoranda.  (Defendant’s  Exhibit  18.)  Thinks  it  was  some  time 
after  his  purchase  of  the  Winchester  at  foreclosure  sale  and  before 
the  sale  to  Dr.  Dyar. 

Witness  never  mentioned  to  Earlv  the  contract  of  October  3,  1907. 

|S 

(Plaintiff’s  Exhibit  49).  The  witness  does  not  know  that  Early  ever 
saw  it. 

“Q.  Now,  Mr.  Harper,  what  explanation  can  you  give  of  the  fact 
that  you  gave  Stone  and  Fairfax  and  Early  and  Lampton  an  option 
at  $21,725,  and  you  gave  Mr.  Early  the  price  of  $23,000?  A.  Well, 
that  can  be  very  well  accounted  for.  A  man  don’t  give  everybody  his 
property  at  the  same  price,  and  if  the  $23,000 — the  time  you  pay  a 
commission  and  other  expenses,  it  would  near  about  come  to  $21,725; 
there  would  not  be  very  much  difference,  which  the  contract  there 
called  for  with  Stone  and  Fairfax  and  Early  and  Lampton.” 

453  Witness  never  saw  Earlv  in  connection  with  that  contract, 
and  Early  never  saw  it  as  far  as  witness  knows.  Witness  never 

mentioned  it  to  him. 
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“Q-  Having  sold  the  property  to  Mr.  Evans  for  twenty-four  thou¬ 
sand  and  some  odd  dollars,  why  did  you  regard  it  worth  only  $21,725 
three  years  later?  A.  As  I  stated,  I  wanted  to  get  mv  money  out  of 
it;  I  had  more  property  than  T  could  carry  at  that  time. 

Q.  Isn’t  it  a  fact  that  apartment  house  property  had  deteriorated 
in  \\  ashington  in  those  three  years?  A.  Well  some  of  them  had 
and  some  of  them  hadn’t. 

Q.  But  as  a  class  had  not  they  deteriorated?  A.  I  think  so. 

Q.  W  as  not  apartment  house  property  less  valuable  and  less  easily 
handled  in  1008  than  it  had  been  in' 1905?  A.  Yes,  I  think  so; 
property  all  depreciates,  you  know,  the  older  it  gets. 

Q  on  say  at  an  interview  in  December,  1007,  you  told  Mr.  Early, 
in  the  presence  of  some  attorney  for  Miss  Sands,  that  what  you 
wanted  was  your  money  back?  A.  Yes,  sir. 

Q.  M  hat  money  did  you  mean?  A.  The  money  that  1  had  in¬ 
vested  in  the  Winchester  Apartment  House. 

Q.  And  was  that ,$21, 025?  A.  No,  sir,  not  $21,025,  but  $21,725. 

Q.  Is  that  the  money  you  had  invested  in  it?  A.  Yes,  sir,  I  had 
a  little  bit  more  than  that  in  it.” 

A  man  ought  to  be  satisfied  to  get  a  net  rental  of  from  five  to  six 
per  cent  interest  on  dwelling  houses — sometimes  runs  a  bit  more  than 
that — generally  averages  about  that.  Asked  if  his  experience  is  that 
residence  property  will  yield  five  per  cent  net,  replied  “Yes.”  Asked 
it  that  is  a  fair  price,  replied :  “That  is  about  a  fair  price,  yes,  sir.” 

The  taxes  on  1024  N  street  were  $51  and  something — -doesn’t 
know  exactly.  The  repair  bills  amount  to  right  smart;  thinks  he  put 
in  the  neighborhood  of  $50  into  repairs  on  it  last  year,  but  that 
amount  was  more  than  usual. 

“You  are  aware,  are  you  not,  that  $420  rental  is  five  per  cent 
on  over  $8000?  A.  Yes,  sir.  Sometimes,  you  know,  it  rents  a 
little  bit  better.  I  said  the  average  of  5  per  cent.  Often  times  you 
have  a  piece  of  property  that  stays  idle  on  you.” 

Thinks  the  insurance  is  three  or  four  dollars  a  year.  One 
454  of  the  trusts  on  the  property  is  5.4  per  cent,  which  helps  to 
eat  down  the  rents  right  smart. 

Asked  how  much  he  thought  the  Winchester  was  worth  when  he 
resold  it  to  Dr.  Dyar,  witness  replied: 

“A.  To  value  it  according  to  the  way  you  did  the  N  street  house, 
it  is  worth  about  $30,000. 

Mr.  Darlington  :  I  move  to  strike  that  answer  out  as  impertinent 
and  the  question  is  repeated. 

(The  pending  question  was  read  aloud  by  the  Examiner.) 

A.  Well,  it  is  worth  about  $22,000  or  $23,000  at  that  time,  I  sup¬ 
pose.  It  depreciated  some  little  since  the  first  time  I  sold  it. 

Q.  Do  you  mean  it  had  depreciated  in  physical  condition  or  there 
had  been  a  general  depreciation  in  that  class*  of  property?  A.  Well, 
both ;  it  was  right  smartly  out  of  repair,  papering,  etc. ;  it  had  not 
been  kept  up  as  it  should  be. 

Q.  Why  was  the  renting  of  the  property  entrusted  partly  to  Early 
and  Lampton  and  partly  to  Stone  and  Fairfax  after  you  bought  it 
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at  foreclosure  sale?  A.  W ell,  I  thought  each  of  them  was  jointly  in 
the  sale  of  it,  and  I  thought  each  one  of  them  should  have  it  jointly 
m  collecting  the  rent  and  running  of  it.  ^ 

Q.  Jointly  in  what  sale?  A.  In  the  contract  for  the  sale  of  it 

r  contract  were  Pu  referring  to?  A.  The  contract  where 

I  had  the  price  given  to  them  of  $21,725;  that  was  jointly  between 
Early  and  Lampton  and  Stone  and  Fairfax. 

Q.  Refreshing  your  recollection,  was  not  this  the  wav  of  it-  Early 
and  Lampton  claimed  they  had  gotten  the  tenants  in  the  property 
and  they  ought  to  he  allowed  to  collect  the  rents,  and  you  agreed 

lat  the}  should  divide  it  ?  A.  Oh,  no,  those  tenants  were  in  there 
when  1  purchased  it,. and  when  I  purchased  it  Early  and  Lampton 
had  no  claim  at  all  on  it,  I  don’t  think,  according  to  real  estate  men  ” 

I  here  were  six  apartments  altogether  in  the  Winchester. 

^  ■  d  \  on ,  you  were  not  interested  in  the  commis¬ 

sion  that  the  brokers  were  to  get  on  the  sale  to  Dvar?  A.  No,  sir. 

Q.  You  had  your  net  price  and  it  didn’t  make'any  difference  what 
they  got?  A.  No,  sir. 

Q.  Is  your  recollection  quite  clear  about  that,  Mr.  Harper?  A. 
Yes,  sir,  I  think  so.  I  traded  for  the  property  for  so  much  money 
net  to  me.  J 

Q.  Isn  t  it  a  fact  that  before  that  sale  was  made  this  alleged  con¬ 
tract  of  October  3rd  had  been  abandoned,  and  you  were  liable  for 
the  commission,  and  asked  them  to  make  it  as  small  as  they  could? 

A.  No,  sir.  I  asked  him  to  make  it  as  small  as  they  could-  the 
contract  had  not  been  abandoned. 

Q.  A\  hy  did  you  ask  him  that  if  you  only  wanted  your  money  out 
of  it?  A.  It  would  save  me  that  much  loss  in  the  property. 
455  Q.  Let  me  show  you  what  purports  to  be  your  letter  of 
December  30,  1907,  addressed  to  ‘Friend  Lampton/  and  ask 
you  if  you  wrote  that  letter?  A.  Yes,  sir.” 

The  letter  referred  to  is  filed  as  defendants’  exhibit  19,  as  follows: 


Friend  Lampton: 


“Kearneysville,  W.  Va.,  Dec.  30,  1907. 


Dear  Sir:  I  wish  you  would  see  Stone  &  Fairfax  and  see  if  you 
cannot  help  me  out  on  the  com.  on  the  sale  of  the  Winchester  apt. 
as  you  all  know  that  I  have  lost  money  on  that  Bid  by  selling  it  to 
Mrs.  Sands,  you  both  had  a  com  then  and  a  good  one  at  trustees 
sale  and  I  think  that  you  should  all  let  me  off  on  a  small  com  try  and 
see  what  you  can  do  for  me  and  oblige 
Yours  Rspt. 


do  something  with  1924  N  for  me.” 


J.  W.  HARPER. 


“Q.  Still  you  had  no  interest  in  the  commission?  A.  I  had  no 
interest  otherwise  than  that  they  would  reduce  the  commission  and 
would  give  me  that  much  more  money  to  help  me  out. 

Q.  What  right  had  you  to  expect  them  to  help  you  out  when  you 
agreed  to  sell  your  property  at  a  net  sum  and  they  were  to  get  their 
commissions  above  that?  A.  The  contract,  Mr.  Darlington,  I  think, 
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says  $4200 ;  it  does  not  say  net  to  me,  and  out  of  that  I  was  to  pay 
the  commission  and  $300  for  a  fire  escape.” 

The  resale  of  the  Winchester  from  Harper  to  Dyar  was  not  under 
the  contract  of  October  3,  1907,  (Plaintiff’s  Exhibit  49.)  And  the 
$4200  cash  provided  for  in  the  contract  of  December  26,  1907, 
(plaintiff’s  exhibit  52)  was  not  net  to  witness,  but  out  of  the  same  he 
had  to  pay  the  commission  and  $300  for  a  fire  escape. 

Witness  identifies  a  letter  written  by  him  to  Early,  filed  as  defend- 
ant’s  exhibit  20,  as  follows: 

“Kearneysville,  W.  Va.,  Dec.  30,  1907. 
Mr.  C.  E.  Early,  Washington,  D.  C. 

Dear  Sir :  Y ou  had  better  order  me  a  title  certificate  for  the  house 
1924  N  St.  N.  W.  do  not  have  their  insurance  or  guaiaiuee  to  ex- 
c ede  one  thousand  dollars  as  1  do  not  care  to  spend  but  $25.00  for 
the  title  1  will  try  and  make  arrangements  to  be  in  Washington 
on  Jan  6  Could  not  get  to  Washington,  D.  C.  before  then  and  1 
would  like  to  be  their  when  the  settlement  is  made,  better  make  an 
elfort  and  sell  the  N  St.  house  for  me  will  sell  on  any  terms 
Y'ours  Kespt., 

(Over.)  J.  W.  HARPER. 

456  Mr.  Early:  Get  Mr.  Lampton  to  see  Stone  &  Fairfax  and 
get  them  to  reduce  their  com.  to  the  lowest  point  they  can 
and  oblige 

Y'ours  Respt. 

J.  W.  HARPER.” 

“Q.  It  is  mighty  easy  to  forget  tilings  after  four  or  five  years,  isn’t 
it,  Mr.  llarper?  A.  Oh,  sometimes  it  is. 

Q.  It  is  not  a  matter  of  very  much  importance  except  as  testing 
your  memory;  I  don't  doubt  but  that  you  are  thoroughly  honest 
about  it,  but  I  show  you  a  letter  of  October  third,  1907,  which  is 
two  days  after  you  had  bought  at  foreclosure  sale,  and  will  ask  you 
to  refresh  your  recollection  by  that,  and  tell  us  whether  Stone  and 
Fairfax  were  first  collecting  all  the  rents,  and  then  you  took  half  of  it 
away  and  gave  it  to  Early  and  Lampton?  A.  This  says  to  transfer 
two  of  the  apartments. 

Q.  There  were  four  rented?  A.  I  think  there  were  four. 

Q.  And  you  asked  Early  and  Lampton  who  had  these  leases  to 
assign  two  of  them  to  Stone  and  Fairfax?  A.  Yes,  sir. 

Q.  And  keep  the  other  two?  A.  I  don’t  know  whether  I  told 
him  to  keep  the  other  two  or  not.  I  was  going  to  ask  him  to  trans¬ 
fer  it  to  them. 

Q.  Well,  refreshing  your  recollection  from  that  paper,  don’t  you 
think  that  from  the  very  beginning  of  your  ownership  after  the 
foreclosure  that  Stone  and  Fairfax  were  to  have  two  and  Early  and 
Lampton  to  have  two?  A.  Yes.” 

The  paper  last  referred  to  is  filed  as  defendants’  exhibit  21,  as  fol¬ 
lows: 
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“Office  of  Stone  &  Fairfax,  Incorporated.  Real  Estate,  Loans  and 

Insurance.  Rents  Collected. 

1342  New  York  Avenue  Northwest. 

Washington,  D.  C.,  Oct.  3,  1907. 
Early  &  Lampton  :  Please  assign  and  deliver  to  Stone  and  Fair- 
„aX,  re,nt  agreements  with  tenants  in  apartments  one  (1) 

and  (b),  Winchester  apt.  House  as  they  will  collect  rent  of  those 
apartments  as  per  agreement. 

J.  W.  HARPER.” 

•  ?to!le  a,n.<!  Fairfax  and  Early  and  Lampton  took  $500  commission 
instead  of  three  per  cent  commission. 

457  Redirect: 

The  final  terms  of  the  resale  of  the  Winchester  from  Harper  to 
Dvar  are  shown  by  contract  of  December  26,  1907  (plaintiff’s  ex¬ 
hibit  02).  There  was  no  agreement  between  Early  or  Earlv  and 
Lampton  and  witness  for  a  valuation  of  $23,400,  or  any  other  sum 

o!in eF’  °n  *  "  lnchester  *n  this  resale ;  nor  was  anv  value  of 

$4,200  or  any  other  sum  stated  as  the  value  of  1924  N' street  It 
was  for  this  reason  that  when  the  Earlv  and  Lampton  statement 
of  January  15  1908  (plaintiff’s  exhibit  50),  was  show"  to  witaess 
he  did  not.  understand  the  item  of  $23,400  on  one  side  of  the  ac- 
count.,  and  the >  item  of  $4,200  as  equity  in  1924  N  street  on  the 
other  side;  and  therefore  it  was  that  witness  had  his  talk  with 

ab0Ut  -th?  fi^res;  The  statement  as  rendered  witness 
shouid  have  recited  only  the  actual  situation  as  agreed  to,  and 
while  the  statement  properly  dealt  with  the  $4,200  cash  agreed  to’ 

*  »hould  not.  have  recited  $4,200  as  the  equity  for  1924  N  street! 
(Thereupon  defendants’  counsel  conceded  on  the  record  that  the 
cross-examination  of  the  witness  had  proceeded  upon  an  erroneous 
theory,  namely,  that  as  a  matter  of  fact,  the  $4,200  referred  to  in 
the  pencil  memoranda,  plaintiff’s  exhibit  51,  really  refers  to  the 
cash  and  not  to  any  equity  in  1924  N  street.) 

“Q  And  this  memorandum  of  Mr.  Lampton’s  is  simply  an  ac¬ 
count  dealing  with  the  cash  part  of  the  transaction?  A.  Yes  sir 

as  1  said,  he  tried  to  explain  it  to  me  and  show  me  how  it  was  fig¬ 
ured  out.  6 

Q.  Showing  that  you  had  nothing  to  do  either  with  the  amount 

nf  thisP«4<9nne  ?r;CA  as  State'J  '*?  thl,s  extract,  nor  in  the  amount 
of  this  $4,200  stated  as  equity  in  the  N  street  House?  A.  Yes 
sir.  *  ’ 

458  Thereupon  upon  call  of  plaintiff’s  counsel,  Early’s  counsel 
i  «  Pr.odu?ed  and .  filed  as  plaintiff’s  exhibit  55,  the  following 
letter  which  it  was  stipulated  was  written  and  sent  by  Mr  Harner 
at  the  time:  ^ 

Mr.  J.  J.  Lampton.  “Ki“8™e'  W-  Va,  Dec.  15,  1907. 

Dear  Sir  :  I  am  sending  you  letter  I  received  from  Stone  &  Fair- 

41— 2783a 
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fax  in  reference  to  the  Irving  St,  ground,  perhaps  you  can  make  a 
dea)  you  know  that  I  must  have  six  thousand  seven  hundred  and 
twenty-five  ($6725.00)  Dollars  net  to  let  me  out.  I  do  not  know 
what  com.  you  all  would  want  for  this  deal  that  would  have  to  be 
ad-ed  to  the  price  of  the  lots.  I  should  think  these  lots  could  be 
re-dilcy  sold  for  this  amt.  Rush  something  through  as  I  need  the 
money. 

Yours  Respt., 

J.  W.  HARPER.” 

Recross : 

By  Mr.  Darlington: 

Witness  identifies  letter  by  him,  filed  as  defendants’  exhibit  22, 
as  follows: 

“Kearneysville,  W.  Va.,  Nov.  29,  1907. 

Freznd  J.  J.  Lampton. 

Dear  Sir:  I  will  say  that  I  think  the  exchange  for  the  East  Lake 
Lumber  Co.  stock  would  be  an  ex-el-ant  exchange  for  me.  If  I  was 
in  a  position  to  car-v  such  stock,  but  at  present  I  could  not  handle 
any  of  it.  I  should  think  that  you  could  sell  this  stock  at  a  very 
much  reduced  price  and  still  have  a  good  margin  for  your  selves. 
If  you  would  make  the  exchange  and  sell  the  stock,  although  I  do 
not  care  to  take  a  second  trust  back  on  the  Winchester.  If  I  can 
avoid  it,  but  you  know  I  am  always  willing  to  help  you  out  if  I 
can  if  you  can  make  an  exchange  and  pay  me  $3725.00  in  cash 
and  the  balance  in  monthly  notes  all  to  be  paid  before  Jan.  1  1910. 
I  believe  I  would  be  willing  to  take  the  second  trust  notes  and  make 
such  a  de-1,  this  to  be  net  to  me  as  per  our  contract.  I  do  not  care 
to  get  any  vacant  ground  as  the  Winchester  is  now  all  rented  I 
think  and  brings  me  in  $207.00  per  month.  If  I  did  not  need 
some  money  I  would  not  sell  it.  Hopping  you  can  make  a  deal  I 
remain  yours, 

Respt., 

J.  W.  HARPER. 


Could  you  handle  95  feet  of  ground  on  north  side  of  Irving  St. 
between  11  &  13  St,  at  about  75^  quick.  I  told  my  brother  to 
send  you  some  cider  I  ship-ed  him  a  keg  on  Nov.  14  but 
459  he  wrote  me  he  had  not  rece-ved  it  up  to  the  27th  do  not 
expect  it  will  be  fit  to  use  now. 

Yours, 

J.  W.  H.” 


Witness  also  identifies  letter  by  him,  filed  as  defendants’  exhibit 
23,  as  follows: 

“Kearneysville,  W.  Va.,  Dec.  7,  1907. 

Fr eidn  Lampton. 

Dear  Sir:  I  have  heard  nothing  from  you  in  ref/erence  to  the 
deal  you  had  on  the  Winchester.  I  surely  thought  you  could  make 
a  deal  on  the  propcrsition  I  made  you.  Could  you  handle  the  95 
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feet  of  ground  on  Irving  St.  I  wrote  you  about.  If  so  I  think  we 
could  make  a  deal  their.  try  and  do  something  with  the  Winches¬ 
ter  as  I  need  the  money,  let  me  hear  from  you  my  Brother  just 
received  the  cider  and  it  is  almost  ready  for  Vinegar.  1  have  made 
him  three  different  shipments  of  cider  and  he  has  not  got  any  fit 
to  use  yet  hopeing  you  may  make  a  deal  I  remain  vour 
Respt., 

J.  W.  HARPER.” 

unable  to  identify  letter  filed  as  defendants’  exhibit 
24,  as  follows: 

“Office  of  Stone  &  Fairfax,  Incorporated.  Real  Estate,  Loans  and 

Insurance.  Rents  Collected. 

1342  New  York  Avenue  Northwest. 

Washington,  D.  C.,  Nov.  26,  1907. 
Mr.  J.  W.  Harper,  Kearneysville,  W.  Va. 

Dear  Sir:  W  hat  have  you  to  say  about  making  the  exchange  of 

*  *icUaa£  the1  18th  street  apartment  house,  subject  to  a  trust 
ot  £15,000  for  the  ground  on  Irving  street  North  Side  between 
llth  and  13th  streets,  free  and  clear?  There  is  a  frontage  of  about 
94  feet.  I  mentioned  this  to  your  brother  to  day.  He  thought 
you  would  be  willing  to  make  such  an  exchange. 

Respectfully  yours, 

CHAS.  P.  STONE,  President!’ 

460  Witness  expects  it  is  a  letter  he  received  from  Stone  and 
r  airfax,  but  could  not  say. 

461  Martin  L.  Harper,  testified  April  27,  1912  : 

Lives  in  Takoma  Park,  and  is  a  brother  of  Joseph  W 
Harper.  Has  been  attending  to  repairs  on  1924  N  Street  for  his 
brother  for  sometime. 

Over  defendants’  obieetion  that  it  is  not  relevant  to  any  issue  in 
the  case,  witness  testified: 

That  about,  six  months,  or  something  like  that,  after  his  brother 
acquired  1924  N  street,  he  (witness)  had  a  talk  with  Early  about 
selling  the  house. 

“Q;  Please  state  how  you  eame  to  talk  with  him,  and  what  you 
said,  in  substance.  A.  I  don  t  know  if  T  got  a  letter  from  Mr.  Early 
to  come  to  see  him  about  the  N  Street  house,  or  I  happened  to  drop 
in  there  on  some  other  matter,  and  I  don’t  know  if  he  asked  me 
but  I  asked  him  about  this  house,  about  selling  it,  and  he  asked  me 
what  the  very  lowest  would  buy  it.  I  told  him  that  I  thought 
$5,150  would  buy  it  net  from  my  brother. 

^0D\y<n'  "if8"  wo,,ld  buy  the  house  or  buy  the  equity 

'!•,  A-  ''ell>  that  would  not  buy  the  equity  in  it:  that 
$2,o50  to  come  off  that. 

Q.  Now,  when  did  you  have  that  conversation,  as  near  as  you 
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can  recollect?  A.  I  think  maybe  six  months  or  something  like 
that,  after  my  brother  got  the  property  in  his  name.” 

Thinks — is  pretty  certain — that  his  brother  was  living  in  Kear- 
neysville  at  the  time  that  his  brother  acquired  1924  N  Street,  and 
came  down  to  Washington  from  there  to  make  the  trade.  Witness 
thinks  he  had  more  than  one  conversation — thinks  he  had  a  couple 
of  conversations  with  Early — about  selling  1924  N  Street.  Early 
offered  to  trade  some  lots  in  Georgetown,  but  never  offered  any  cash 
for  it.  His  brother  had  stated  the  selling  price  to  witness  as  $5,150. 

Cross. 

By  Mr.  Darlington: 

Could  not  give  the  date  when  his  brother  acquired  1924  N 

462  Street,  hut  is  sure  his  brother  was  in  to  see  witness  the  day 
he  acquired  it. 

“Q.  What  time  in  the  year  was  it?  A.  It  wTas  in  the  summer¬ 
time,  I  am  pretty  certain,  hut  I  could  not  say  what  time. 

Q.  Was  it  the  early  summer  or  late  summer?  A.  I  could  not 

say.” 

Cannot  sav  the  time  when  witness  talked  with  Earlv  about  sell- 
*'  •/ 

ing  1924  N  Street,  excepting  he  knows  it  was  some  time  after  wit¬ 
ness’  brother  acquired  that  property.  Witness  has  been  living  at 
Takoma  Park  for  two  and  a  half  or  three  years,  and  he  thinks  it  was 
before  witness  moved  out  there.  Thinks  he  had  two  or  three  talks 
with  Early,  and  they  all  took  place  in  Early’s  office.  Does  not 

think  he  had  seen  Earlv  for  four  or  five  vears  before  this.  Cannot 

%/ 

say  whether  or  not  it  was  1908  that  his  brother  bought  1924  N 
Street.  Witness  thought  it  was  earlier  than  that,  but  might  be 
wrong  in  the  date,  because  he  didn't  pay  any  attention  to  the  time. 
Witness  has  bought  two  or  three  houses  and  sold  them  and  used  to 
go  into  Early’s  office  to  try  and  sell  him  different  real  estate,  but 
he  never  did  any  business  with  Early.  Was  in  the  mineral  water 
business  at  one  time — guesses  it  was  about  ten  years  ago.  Witness 
has  been  out  of  business  altogether  for  about  two  and  a  half  or  three 
years. 

Emanuel  Speicht,  testified  April  27,  1912: 

Real  estate  agent.  Has  known  Early  &  Lampton  for  seven  or 
eight  years. 

“Q.  I  hand  you  an  original  check  drawn  on  the  Riggs  National 
Bank  hv  the  Real  Estate  &  Columbia  Title  Insurance  Companies, 
dated  September  9th.  1907,  for  $400,  drawn  to  your  order,  and 
will  ask  you  to  state  whether  you  received  that  check  and  the  money 
on  it,  and  what  for,  if  you  did?  A.  I  think  about  the  fore  part  of 
1907  the  note  signed  by  a  lady  named  Margaret  Sands  was 

463  handed  me  by  Mr.  Lampton,  which  I  purchased.  I  am  en¬ 
tirely  unable,  by  reason  of  the  lapse  of  time,  to  recall  the 

exact  amount  of  that  note.  The  note  was  purchased.  I  was  told 
that  this - 
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By  Mr.  Darlington  :  One  moment. 

Q.  D°  you  remember  any  of  the  circumstances  attending  the 
Sothatand  lf  S°'  Pease  state  them-  A-  The  representation  was 

them  r)ARLI1CGT0N :  0ne  moment,  unless  we  are  told  who  made 


Q.  Mho  made  the  representation?  A.  Mr.  Lampton. 
vi-  James  J.  Lampton?  A.  Yes,  sir.  He  said  that  Miss  Margaret 
bands  was  at  that  time  traveling  in  Europe;  that  he  was  handling 
her  property  interests  during  her  absence  and  collected  the  rents 
from  various  properties.  Out  of  those  rents  I  was  to  be  repaid  the 
amount  of  the  note.  As  I  stated  before,  I  can’t  recollect  the  amount 
of  the  note.  Several  months  went  by  without  receiving  anv  pay¬ 
ment  out  of  rents  or  otherwise,  the  note  in  the  meantime  became 
very  much  overdue,  and  I  was  told  by  Mr.  Lampton  again  that 
theie  w  as  a  deal  pending  in  the  way  of  sale  for  a  piece  of  property, 
that  sale  to  be  adjusted  by  the  Columbia  Title  Insurance  Company, 
and  an  would  be  given  me  for  what  was  at  that  time  due  me; 
whether  $400  was  the  full  amount  of  the  note  or  not  I  don’t  recall 

due  me  payment  liTlidated  in  f"u  "  hat  was  at  that  time  remaining 


Q.  And  what  became  of  the  note  that  had  been  given  you  bv  Mr. 
Lampton?  A.  The  note  was  returned  to  Mr.  Lampton.'  Mvdeal- 

'"S!  t  matter  were  had  not  with  Mr.  Early  at  any  time,  but 
with  Mr.  Lampton  solely.” 


(Thereupon  plaintiff’s  counsel  called  upon  the  defendants  to  pro¬ 
duce  the  original  note  just  referred  to.)  The  check  identified  bv 
witness  filed  in  evidence  as  plaintiff’s  exhibit  56,  being  a  cancelled 
check,  stamped -‘Paid, ’’drawnontheRiggs  National  Bank  bv  the  Real 
or'k'c’  a-L  <>urJd|ia  Title  Insurance  Companies,  to  the  order  of 

for  four  hundred  dollars,  dated  September  9. 
iyu7,  and  bearing  notation  in  lower  left  hand  corner* 

“In  re : 

Name:  Baker. 

Property:  Mintwood.” 


464  Cross : 

Witness  was  told  that  an  order,  whether  verbal  or  in  writing 
witness  does  not  recall,  had  been  issued  or  would  be  issued  to  the 
title  company  to  make  the  payment  to  him,  and  when  witness  pre¬ 
sented  himself  at  the  title  company,  the  check  had  already  been 
prepared,  as  near  as  he  can  recall,  subject  to  his  calling  for  it.  Wit¬ 
ness  did  not  bring  suit  on  the  note. 


Harrison  G.  Dyar,  testified  April  27,  1912: 

Knows  the  defendants  Early  <fc  Lampton. 

Q.  Did  Early  &  Lampton  ever  represent  you  in  any  business 
matters  of  yours?  A.  Yes.  I  never  had  any  dealings  with  Mr 
Lampton  directly;  I  dealt  with  Mr.  Early. 
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Q.  Do  you  remember  the  occasion  of  the  purchase  by  you  of  the 
Winchester  Apartment  House?  A.  Yes,  T  remember  the  occasion  of 
the  purchase  by  Mr.  Early  and  myself  of  the  Winchester  Apartment 
House.  I  didn’t  purchase  it  by  myself.” 

Asked  to  state  how  he  came  to  make  the  purchase,  (Question 
objected  to  by  Earlv’s  counsel  as  irrelevant  to  any  issue  and  that  it 
was  subsequent  to  the  foreclosure  sale,  and  by  Lampton’s  counsel  as 
not  relating  to  a  firm  transaction;  plaintiff’s  counsel  agreeing  that 
the  objections  should  be  considered  as  applying  to  each  question 
and  answer  without  reiteration.)  witness  replied  to  the  question: 

“A.  Mr.  Early  said  to  me  that  he  had  a  very  cheap  piece  of 
property  and  wanted  me  to  buy  it.  T  declined  to  purchase  it.  I 
didn't  want  anything  to  do  with  it,  having  no  money  for  invest¬ 
ment  at  that  time.  Mr.  Early  said  that  he  thought  so  well  of  the 
property  that  if  I  would  buy  a  half  interest  he  would  take  the  other 
half  interest.  This  I  agreed  to  do.  We  purchased  the  property, 
which  was  the  Winchester  .Apartment  House,  for  $23,400,  with  a 
trust  of  $15,000  on  it,  leaving  an  equity  of  $8,400.  For  this  I  put 
in  $4,200  cash,  and  Mr.  Early  put  in  a  house  on  N  Street,  1924  N 
street. 

Q.  Was  anything  said  by  either  of  you  as  to  the  value  of  that  N 
Street  house?  A.  Mr.  Early  claimed  that  it  had  an  equity 
465  of  $4,200.  equal  to  the  amount  of  cash  I  put  in. 

Q.  Where  did  that  conversation  take  place?  A.  It  was 
either  at  his  office  or  my  house.  He  came  around  to  my  house  two 
or  three  times. 

Q.  Did  you  examine  the  N  Street  property?  A.  No,  I  never 
saw  it. 

Q.  Had  you  ever  seen  it  before  or  since?  A.  I  think  not. 

Q.  Do  you  know  personally  anything  about  its  value?  A.  Noth¬ 
ing  whatever.” 

Witness  thereupon  produced  an  original  letter  from  himself  to 
Early,  dated  December  27,  1907,  copied  into  the  record  at  the  re¬ 
quest  of  plaintiff’s  counsel  as  follows: 

# 

“Smithsonian  Institution,  United  States  National  Museum. 

Washington,  D.  C.,  December  27,  1907. 

“Mr.  Charles  Early. 

Dear  Mr.  Early:  I  am  sending  you  this  letter  so  if  anything 
happens  before  our  negotiations  are  completed  you  will  have  the 
matter  in  writing.  We  agreed  yesterday  to  purchase  jointly  the 
Winchester  apartment  house.  You  hold  my  agreement  with  Mr. 
Harper  to  exchange  the  equity  therein  for  the  house  1924  N  St. 
and  $4200.  I  hold  your  agreement  to  deed  the  N  St.  house  to  me 
in  order  that  I  may  keep  this  agreement.  To  complete  the  transac¬ 
tion,  I  shall  deed  to  you  an  undivided  half  interest  in  said  apart¬ 
ment  house,  as  soon  as  my  title  is  good  to  the  same. 

Very  truly  yours, 


HARRISON  G.  DYAR.” 


MARGARET  0.  SANDS. 


327 


“Get  my  letter  to  Mr.  Dyar  &  return  this  letter  to  Asked 

to  state  whether  the  signature  on  the  letter  is  his,  and  what  he  did 
with  the  letter,  witness  replied: 

“A.  That  is  my  signature.  I  gave  that  letter  to  Mr.  Early,  and 
he  gave  me  one  of  similar  tenor,  each  agreeing  to  take  half  of  the 
ownership  of  the  Winchester  Apartment  house. 

Q.  I  call  your  attention  to  the  words  “Get  my  letter  to  Mr.  Dyar 
and  return  this  letter  to  him,”  and  ask  you  in  whose  handwriting 
that  is,  and  what  that  means?  A.  Mr.  Early’s  handwriting.  It 
means  that  he  was  to  return  me  this  letter  and  I  was  to  send  back  by 
his  messenger  a  letter  that  he  had  given  me. 

Q.  Well,  did  you  send  back  to  him  the  letter  which  he  had  given 
you?  A.  I  did.”  8 

Thereupon  plaintiff’s  counsel  called  upon  the  defendants 
466  to  produce  the  original  of  the  other  letter  referred  to.) 

Witness  further  produced  original  letter  from  Early  to  wit¬ 
ness,  dated  December  30,  1907,  copied  into  the  record  at  the  request 
of  plaintiff’s  counsel,  as  follows: 

“Early  &  Lam pton,  Real  Estate,  Loans  and  Insurance,  615-617 

14th  Street  N.  W.,  Washington,  D.  C. 

December  30th,  1907. 

Dear  Dr.  Dyar:  I  enclose  Recorder’s  receipt  for  deed  of  1924  N 
Street,  Northwest,  placing  the  title  in  you.  I  also  enclose  deed  for 
same  properly  from  you  and  Mrs.  Dyar  to  Joseph  W.  Harper.  You 
will  please  execute  same  before  a  notary  public,  and  let  me  have  it. 

I  have  prepared  a  deed  from  Joseph  W.  Harper  to  you  for  the 
apartment  house,  and  the  Title  Company  has  the  order  to  prepare 
the  deed  from  you  and  Mrs.  Dyar  to  me  for  one-half  undivided 
interest  in  the  apartment  house. 

When  all  is  done  the  Title  Company  will  report  the  title  to  the 
apartment  house  good  in  you  and  myself. 

If  you  like  I  can  and  will  send  a  notary  to  your  house  at  six 
o’clock  p.  m.  this  evening. 

Hastily  and  sincerely, 

CHARLES  EARLY.” 

Witness  received  this  letter  from  Early,  (defendants’  objections 
renewed  to  letters,  as  well  as  to  testimony,  plaintiff’s  counsel  agree¬ 
ing  that  they  may  be  considered  as  applying  without  reiteration.) 

Witness  also  produced  letter  from  Early  to  himself,  dated  Janu¬ 
ary  15,  1908,  copied  into  the  record  at  the  request  of  plaintiff’s 
counsel,  as  follows: 

“Early  &  Lampton,  Real  Estate,  Loans  and  Insurance,  615-617 

14th  Street  N.  W.,  Washington,  D.  C. 

#  January  15th,  1908. 

“Dr.  Harrison  G.  Dyar,  National  Museum,  City. 

My  Dear  Doctor:  Enclose  please  find  Recorder’s  receipt  for 
deed  from  Harper  to  yourself,  and  also  certificate  of  title  for  sublot 
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218,  Square  151,  being  the  Winchester  Apartment  House 
467  No.  1933  18th  Street,  Northwest,  showing  the  title  good  in 
you  and  myself,  each  as  to  a  one-half  undivided  interest. 
Yours  very  truly, 

CHARLES  EARLY.” 

Witness  received  the  letter  from  Early  at  the  time  shown  by  its 
date. 

Witness  further  produced  an  original  statement  received  by  him 
from  Early  <fc  Lampton  relating  to  the  matter,  copied  into  the 
record  at  the  request  of  plaintiffs  counsel,  as  follows : 

Washington,  D.  C. 

Dr.  Harrison  G.  Dyar,  in  Account  with  Early  &  Lampton,  January 

15th,  1908. 


To  purchase  sub-lot  218,  Square  151 

known  as  “The  Winchester” .  $23,400.00 

“  $3000  insurance,  expiring  Mar.  18th, 

1910.  Frem.  $27.  5  yrs.  Commer¬ 
cial .  11.75 

“  $6000  insurance,  expiring  Mar.  18th, 

1910.  Prem.  $27.  5  yrs.  Columbia.  23.50 

“  $3000  insurance,  expiring  Mar.  18th, 

1910.  Prem.  $27.  5  yrs.  Potomac..  11.75 

“  interest  on  $2850,  at  4-4/10%  on  1924 
N  St.  from  Sept.  25,  1907,  to  January 

15th,  1908  .  38.66 

“  taxes,  1924  N  St.  from  June  30th, 

1907  to  Jan.  15th,  1908,  at  $5150  yr.  27.89 
“  rent  1924  N  St.  from  Jan.  15,  1908  to 

Jan.  31,  1908  at  $35.50  month....  17.75 

By  trust  on  Winchester  at  5%  due  Mar. 

16th,  1910 .  $15,000.00 

“  interest  on  $15,000  from  Sept.  166th, 

1907  to  Jan.  15th,  1908 .  250.00 

“  taxes  on  Winchester  from  June  30th, 

1907  to  Jan.  15,  1908,  at  $268.08  yr.  145.22 

“  rents  of  Winchester  from  Jan.  15th, 

to  Jan.  31,  1908  at  $212.50  mo .  108.25 

“  water  rent  on  Winchester  from  Sept. 

20,  1907,  to  Jan.  15,  1908 .  4.00 

u  equity  in  1924  N  St.,  subject  to 

$2850.00  at  4-4/10% .  4,200 . 00 

“  $3000  insurance,  1924  N  St.  from  Jan. 

15,  1908  to  Mar.  22,  1912.  Prem. 

$9.00 .  7.54 

“  check  to  Early  &  Lampton  to  balance . .  3,818 . 29 


$23,531.30  $23,531.30 
EARLY  &  LAMPTON. 
$300  returned  by  Harper  on  acct.  fire  escape.” 
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468  Witness  paid  the  balance  of  $3,818.29  shown  by  that 
statement,  making  the  payment  by  two  checks  (Cancelled 
checks  being  produced)  one  dated  January  8th,  1908,  for  $3,808  54 
and  the  other  dated  January  11th,  1908,  for  $11.75,  both  drawn 
to  the  order  of  Charles  Early,  both  bearing  his  endorsement.  Asked 
to  explain  the  notation  about  $300  for  fire  escape  appearing  at  the 
foot  of  the  statement,  replied : 

“A.  That  is  in  my  handwriting.  It  was  agreed  that  Mr.  Harper 
was  to  give  us  $300  on  account  of  building  a  fire  escape,  which  was 
subsequent!)  done,  3  hat  was  not  included  in  that  statement  and 
that  is  the  reason  it  was  noted  at  the  bottom.” 

Witness  identified  his  own  signature  and  Early’s  signature  to 
the  contract  of  December  28,  1907,  (plaintiff’s  exhibit  52)  saying 
that  as  to  Mr.  Harper  s  signature  he  does  not  know.  Has  no  doubt 
he  read  the  contract  before  signing  it,  but  attached  no  particular 
imports  nee  to  the  reading  of  it,  and  does  not  remember. 

1  Q*  pid  you  own  1924  N  Street,  Northwest,  at  any  time?  A.  I 

owned  it  for  a  very  short  time;  1  don’t  know  how  few  months,  hours 
or  what. 

Q.  You  mean  it  was  deeded  to  you  to  be  deeded  by  you  to  Mr 
Harper?  A.  Exactly. 

Q.  And  did  you  do  that?  A.  I  did  so. 

Q.  And  by  whom  was  it  deeded  to  you?  A.  Mr.  Early  and  his 
wife.  J 

Q.  Isn’t  it  a  fact  that  Mr.  Early  did  not  so  deed  that  house  to 
you  to  go  as  part  of  the  consideration  for  the  purchase  of  the  Win¬ 
chester  jointly  by  you  and  him,  but  that  you  were  to  settle  with 
him  for  1924  N  Street  outside?  A.  No,  sir,  it  is  not  a  fact. 

Q.  Isn’t  it  a  fact  that  Early  did  not  contribute  this  1924  N  Street 
as  being  equal  to  your  cash  contribution  of  $4200  for  the  purchase 
of  the  Winchester?  A.  No,  sir,  the  contrary  is  the  fact. 

Q.  Hid  you,  as  a  matter  ot  tact,  deed  to  Mr.  Early  a  half  interest 
in  the  Winchester  Apartment  House?  A.  Yes,  sir. 

Q.  And  did  you  afterwards  purchase  from  him  his  interest  in 
the  property?  A.  Some  time  after  that. 

469  Q.  About  when  did  you  purchase  it  from  him?  A. 
About  September  loth,  1908. 

Q.  And  when  did  you  deed  it  to  him?  A.  Immediately,  at  the 
time  of  the  purchase ;  I  forget  what  that  date  was. 

Q.  And  what  was  the  purchase  price  at  which  you  bought  in 
September,  1908,  his  half  interest  in  the  Winchester  Apartment? 
A.  $4,000. 

Q.  How  did  you  happen  to  buy  this  half  interest  from  Mr.  Early 
in  September,  1908?  A.  Mr.  Early  asked  me  to  do  so,  as  a  per¬ 
sonal  favor,  which  I  did.  ’  F 

Q,  Didn’t  you  know  at  that  time  that  this  suit  was  pending? 
A.  No,  sir,  I  didn’t  know  anything  about  it. 

Q.  Did  not  Mr.  Early  tell  you  about  it?  A.  He  did  not. 

Q.  How  did  you  figure  the  purchase  price  of  $4,000?  A.  It  was 
supposed  to  be  approximately  the  equity  in  the  N  Street  house  that 
he  originally  contributed.” 

42— 2783a 
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Cross. 

By  Mr.  Poe: 

Had  no  negotiations  with  Lampton  about  the  Winchester  transac¬ 
tion,  or  about  1924  X  Street.  This  whole  transaction  was  sup¬ 
posed  to  be  handled  by  the  firm  of  Early  &  Lampton.  Their  sig¬ 
nature  was  signed  to  the  statement  in  Early’s  handwriting.  Didn’t 
mean  to  say  that  the  original  transaction  was  made  as  a  special 
favor  to  Early,  but  that  witness’  repurchase  of  Early’s  one-half  in¬ 
terest  was.  Witness  has  no  paper  signed  either  by  Lampton  or  in 
Lampton ’s  handwriting.  The  contracts  and  letters  in  reference  to 
the  transaction  were  signed  by  Early. 

Bv  Mr.  Darlington. 

**  m 

Expert  on  insects  at  the  Department  of  Agriculture. 

“Q.  What  are  the  nature  of  the  transactions  which  you  say  the 
firm  of  Early  &  Lampton  have  represented  you  in?  A.  The  pur¬ 
chase  of  the  Winchester  Apartment  House,  among  others. 

470  Q.  What  others?  A.  Mr.  Early  had  charge  of  all  my 
real  estate  business,  and  he  was  operating  under  the  firm 

name  of  Early  A  Lampton.  W  hatever  business  I  had  was  always 
transacted  by  that  firm.” 

The  purchase  of  1510  21st  Street,  and  1300  Harvard  Street, 
(Ashburn  Apartment  House)  are  the  only  other  matters  witness 
positively  recalls  being  handled  by  Early  &  Lampton.  Cannot  say 
whether  these  are  the  only  transactions  in  which  that  firm  repre¬ 
sented  him.  Has  owned  real  estate  in  W  ashington  approximately 
twelve  or  fifteen  years,  covering  probably  less  than  ten  pieces  of 
property,  and  possibly  more.  Early  A  Lampton  had  charge  of  all 
of  witness’  transactions  up  to  the  time  in  1908,  when  he  took  his 
matters  out  of  their  hands.  Thinks  there  were  only  three  transac¬ 
tions  during  the  time  Early  A  Lampton  had  charge. 

Witness  should  hardly  describe  his  relations  with  Early  as 
friendly;  was  under  the  impression  that  Early  was  trying  to  cheat 
him ;  it  was  nothing  very  definite.  It  is  hard  to  describe  it  at 
present — a  series  of  acts  that  led  witness  to  take  his  property  out 
of  Earlv’s  hands.  Wlien  witness  notified  Early  that  he  wanted 
to  take  his  property  out  of  his  hands,  Early  made  a  very  large 
charge  for  commission,  which  witness  did  not  think,  under  the  cir¬ 
cumstances,  he  had  any  right  to  do,  and  thought  Early  was  trying 
to  get  more  out  of  Witness  than  he  ought  to.  Witness  wanted  to 
put  his  properties  in  the  hands  of  another  agent,  who  was  a  friend 
of  witness’  paying  the  friend  the  same  rate  that  witness  had  been 
paying  Early,  which  was  five  per  cent  on  rents  collected.  Wit¬ 
ness  did  not  state  to  Early  that  he  was  getting  the  collecting  done 
for  a  less  rate,  and  for  that  reason  wanted  to  change. 

471  “Q.  This  commission  that  you  speak  of — didn’t  Mr.  Early 
state  to  you  that  your  tenants  had  been  secured  by  him,  and 

he  thought  he  was  entitled  to  the  commission  on  the  rent  the  time 
the  leases  ran?  A.  Yes,  sir,  he  made  that  statement. 

Q.  That  you  thought  he  cheated  you?  A.  Yes,  sir. 


MARGARET  C.  8ANDS. 


331 


Q.  Now  had  any  other  instance  of  this  cheating  you  come  to 
your  mind?  A.  Not  in  connection  with  this  matter. 

Q.  What?  A.  No,  I  can’t  say  that  I  have. 

Q.  lie  has  never  cheated  you  in  any  other  matter  that  you  know 
of?  A.  Not  that  I  was  aware  of  until  very  recently. 

Q.  Now  tell  us  what  instance  of  cheating  you  has  recently  come 
to  your  knowledge,  and  how  it  came  to  your  knowledge?  A.  I  have 
just  heard  that  in  the  matter  of  the  Winchester  Apartment  House 
that - 

Mr.  Darlington:  One  moment.  I  ask  Mr.  Harper  to  retire 
while  this  statement  is  made. 

(The  request  of  Mr.  Darlington  was  complied  with.) 

A.  (Continuing:)  That  Mr.  Harper  did  not  in  fact  receive  the 
amount  of  money  which  he  was  supposed  to  have  been  paid  for  the 
apartment  house.” 

Mr.  Harper  told  witness  that  this  morning  in  the  room  adjoining 
the  one  in  which  witness  is  now  testifying,  Harper  telling  wit¬ 
ness  that  he,  Harper,  had  not  received  in  value  the  $23,400  recited 
in  the  statement,  but  had  only  received  in  value  something  like 
$22,000.  Witness’  attorney,  Mr.  McLean,  had  asked  witness  to  at¬ 
tend  here  a  little  before  ten  o’clock  this  morning.  About  three  or 
four  weeks  ago — witness  does  not  recall  the  exact  date — witness  had 
a  conversation  in  the  office  of  his  attorney,  Mr.  McLean,  with  Mr. 
George  Sullivan,  in  which  conversation  the  latter  had  told  witness 
that  Early  had  cheated  witness  in  the  Winchester  transaction.  Has 
not  presented  a  claim  against  Early  in  respect  to  the  matter.  Plain¬ 
tiff’s  exhibit  49  was  thereupon  exhibited  to  witness,  and  he  recalled 
having  seen  it,  or  one  similar  to  it,  in  Mr.  Sullivan’s  hands  recently, 
and,  further,  that  about  a  week  ago  witness’  attorney,  Mr. 
472  McL  ean  had  it  in  Mr.  Darlington’s  office,  where  witness  and 

Mr.  McLean  had  called,  but  witness  does  not  know  how  Mr. 
McLean  got  it. 

The  subject  of  witness’  investing  in  the  Winchester  was  intro¬ 
duced  by  Early. 

“Q.  What  did  he  say?  A.  He  said  he  had  a  piece  of  property 
that  could  be  bought  very  cheap,  and  wanted  me  to  buy  it. 

Q.  Why  didn’t  you?  A.  I  didn’t  have  the  money  and  I  didn’t 
want  it. 

Q.  His  original  proposition  was  that  you  should  buy  it,  was  it? 
A.  That  was  his  original  proposition. 

Q.  And  then  as  an  inducement  to  have  you  take  it,  he  said  he 
would  take  a  half  interest,  did  he,  if  his  N  Street  property  went  in? 
A.  Yes,  that  was  substantially  what  he  said.  Not  as  an  induce¬ 
ment  for  me  to  take  it,  but  he  thought  so  well  of  it  he  was  willing 
to  take  a  half  of  it  himself. 

Q.  And  you  were  willing  to  take  a  half  interest?  A.  I  think  so, 
yes. 

Q.  Q.  At  the  price  of  $23,400?  Yes,  sir.” 

Witness  did  not  at  that  time  agree  to,  nor  did  Early  ask  witness 
to,  take  Early’s  one-half  interest  in  the  Winchester  off  his  hands, 
when  witness  should  be  in  a  position  to  do  so. 
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It  is  four  or  five  squares  from  witness’  home  to  1924  N  Street. 
He  knew  the  number  of  the  house  and  its  description  by  lot  and 
square.  He  had  been  the  owner  of  real  estate  for  a  number  of 
years  which  he  had  bought  prior  to  that,  but  witness  had  not  sold 
any. 

Early  told  witness  about  the  $300  to  be  abated  from  the  price  of 
the  \\  inchester  on  account  of  the  fire  escape.  Thinks  it  was  stated 
in  the  contract  with  Mr.  Harper.  Witness  thinks  he  got  his  share 
of  the  $300,  but  thinks  it  was  after  the  statement  was  made.  Early 
and  he  opened  an  account  in  the  International  Banking  Corpora¬ 
tion,  and  it  was  credited  to  that  account.  Identifies  check  which 
he  says  he  presumes  represents  the  fire  escape  matter. 

473  (Check  is  a  cancelled  one,  filed  as  defendants’  exhibit 
25,  being  for  $300,  dated  January  11,1908,  by  Charles  Early 

on  the  Riggs  National  Bank,  to  the  order  of  Charles  Early  and 
Harrison  G.  Dyar,  stamped  “paid”  and  endorsed  by  both  Early  and 
Dyar.) 

Identifies  the  contract  of  December  26,  1907,  (Plaintiff’s  ex¬ 
hibit  52)  and  has  no  doubt  but  that  he  read  it.  lie  expected  to 
comply  with  that  portion  of  the  contract  which  provided  that  for 
the  equity  in  the  Winchester  there  was  to  be  transferred  to  Harper 
the  equity  in  1924  N  Street,  and  witness  knew  that  he  was  to  acquire 
that  property  from  Early  and  redeed  it  in  the  exchange.  Nothing 
as  to  that  was  concealed  from  witness. 

When  witness  later  repurchased  Early’s  one-half  interest  in  the 
Winchester,  witness  gave  him  two  ninety-day  notes,  one  for  $2,000 
and  the  other  for  $1,970.88,  in  settlement  of  the  balance.  Witness 
had  then  owned  the  Winchester  about  eight  months,  had  had 
statements  every  month,  and  was  familiar  with  the  receipts  and 
disbursements  from  the  property,  so  that  his  repurchase  of  Early’s 
one-half  interest  for  $4,000  was  with  knowledge  of  the  income  from 
the  property.  Witness  did  not  want  to  make  the  repurchase  and 
did  so  only  at  Early’s  special  request,  and  as  a  favor  to  him. 

Witness  has  since  sold  the  Winchester  to  a  Mr.  Mangan,  at  the 
time  of  which  sale  witness  was  actual  owner  but  not  according  to 
the  record. 

“Q.  You  put  it  in  the  name  of  some  other  person,  did  you?  A. 
Yes. 

Q.  But  you  were  the  real  owner  ?  A.  Yes. 

Q.  Mas  that  person  Mrs.  Welleska  Pollock  Allen?  A.  Yes, 
sir.” 

474  “Q.  What  did  Mr.  Early  have  to  do  with  putting  the  prop¬ 
erty  in  her  name?  A.  Nothing  whatever. 

Q.  I  find  in  the  bill  in  this  case,  paragraph  20,  the  following: 
‘That  the  various  conveyances  in  which  one  Harrison  G.  Dyar  was 
named  as  a  party,  referred  to  in  paragraph  13  of  this  bill,  were  made 
as  agent  of,  and  under  instructions  from,  the  defendant  Charles 
Early.’  What  various  conveyances,  or  what  conveyances  of  any 
kind  did  you  make  under  instructions  and  from  defendant  Charles 
Early,  and  as  his  agent?  A.  I  didn’t  make  any. 

Q.  I  find  the  further  allegation  that  ‘the  said  Harrison  G.  Dyar 
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is  not  a  purchaser  of  said  property  either  for  value  or  in  good  faith.’ 
How  true  is  that?  A.  That  is  not  true. 


At.  Sullivan  :  I  must  object  to  these  questions  on  the  ground 
,ta|  counsel  ought  to  know,  hut  evidently  has  overlooked  the  fact, 
that  there  are  no  such  allegations  in  the  bill,  those  allegations  hav- 

f  ‘; X"  s*r,chen  out  by  amendment  a  long  time  since,  and  there¬ 
fore  there  are  no  such  allegations  in  the  bill. 

rofWi P* RLI fr,T0N :  Tthink  is  perfectly  competent  to  show,  as 
leflecting  on  the  good  faith  with  which  this  bill  was  filed,  the  pres- 

ZZ°r  abien?‘,f  elean  hands  in  tllat  regard,  and  what  foundation 
mere  was  for  them. 


Mr.  Sullivan  :  Now  is  it  understood  that 
right  along  to  these  questions? 

Mr.  Darlington:  Yes. 


my  objection  applies 


fplnWcn1".. hZth,?''  ?lleX?tio"  in  the  hill:  ‘And  further  that  de- 

,  ‘  ’  e  a  I  °Hoek  Allen  gave  no  value  for  the  convevance 

to  her  referred  to  in  paragraph  13  of  this  bill,  but  received  the  title 
upon  a  secret  trust  for  said  Harrison  G.  Dyar,  defendant  herein! 
iV'V?  turn  holds  said  property  upon  a  secret  trust  for  Charles 
f“  '  ‘  •  J1'1  ls  tr,le  m  part.  Mrs.  Allen  gave  no  consideration 
for  the  property,  and  she  was  holding  it  for  me,  but  I  held  no  secret 
trust  tor  Mr.  Early. 

Q;  Ho"'  l°n?had  you  lived  in  Washington  prior  to  the  18th  day 
of  November ,1910,  when  this  amended  bill  was  filed?  A.  I  came 
here  m  the  fall  of  1897. 

Q.  Thirteen  years?  A.  Yes. 

Q.  The  position  which  you  hold  in  the  service  of  the  Government 
is  one  of  responsibility  and  dignity,  is  it  not?  A.  Yes,  sir. 

H.  tv  ere  you  ever  charged  before  with  fraudulent  conduct’ 
A.  No,  sir. 

Q.  What  color  or  foundation  existed,  in  so  far  as  you  know,  for 
this  charge  that  you  held  this  property  not  as  a  purchaser  for  value 
or  in  good  faith,  and  that  you  made  conveyances  in  regard  to  it 
under  instructions  from  Early,  as  his  agent,  and  that  you  held  it  in 
secret  trust  for  him?  A.  I  know  of  no  foundation. 

Q,  You  have  been  here  right  along,  have  you,  Dr.  Dyar?  A  Yes 

I  have  been  continuously  a  resident;  I  go  away  in  the  summer  for 
short  periods. 

i  j  *  j  ,  /•  .  \  you  were  living  at  your  residence  and  at¬ 

tending  to  your  duties  in  the  Agricultural  Department?  A.  I  think 
80. 


Q.  Accessible  to  anybody  who  wanted  to  know  the  facts  about 
mis  matter?  A.  Yes,  sir. 

Q-^ere  y°V  consulted  at  all  about  this  matter  before  this  bill 
was  filed  and  charges  were  made?  A.  No,  sir. 

Q*  ^  ®re  y°u  given  no  opportunity  to  explain  your  part  about 
them  before  you  were  publicly  branded  as  a  party  to  a  fraudulent 
transaction.  A.  No,  sir.  I  knew  nothing  about  it  "at  all  ” 

The  Winchester  has  been  released  from  the  lien  of  this  suit 
but  Early  did  not  assist  witness  in  getting  it  released,  so  as  far  as 
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witness  is  aware  of,  as  witness  was  himself  obliged  to  put  up 

475  some  collateral.  Believes  Early  furnished  witness  a  bond  of 
indemnity  with  a  surety,  but  does  not  know  about  the  satis¬ 
factoriness  of  the  surety.  Thinks  the  bond  was  accepted  under  the 
advice  of  witness’  attorney.  Thinks  Early  assured  witness  that  he 
would  do  the  best  he  could  to  get  the  Winchester  released,  and  wit¬ 
ness  felt  rather  aggrieved  that  he.  witness,  had  to  put  up  security 
himself. 

Redirect : 

Witness  had  to  put  up  a  certificate  of  stock  in  the  New  York,  New 
Haven  &  Hartford  Railroad  in  order  to  get  the  Winchester  released 
from  this  suit,  and  Early  did  not  put  up  anything  that  witness 
knows  of. 

At  the  time  of  witness'  original  purchase  of  the  Winchester,  Early 
said  nothing  to  him  about  a  commission,  and  he  did  not  hear  either 
that  a  $250  commission  was  being  taken  by  Early  <fc  Lampton,  or 
that  $250  commission  was  being  taken  out  by  Stone  &  Fairfax. 

Recross : 

In  his  experience  in  real  estate  transactions  witness  is  aware  that 
the  seller  always  pays  the  commission  to  the  broker,  and  he  presumes 
he  didn't  doubt  Mr.  Harper  had  to  pay  a  commission  to  somebody. 

At  the  time  that  the  Winchester  was  released  from  this  suit,  and 
witness  put  up  security  without  Early  putting  up  any.  Early  told 
witness  that  his.  Early’s,  property  was  all  tied  up  in  this  suit,  but 
didn’t  say  in  what  manner. 

I 

476  David  W.  Limerick,  testified  May  10,  1912: 

Thirty-six  years  of  age.  Real  estate  broker,  engaged  in  business 
for  himself.  Bookkeeper  for  Early  <fc  Lampton  from  1899,  he 
thinks,  to  the  last  of  February,  1905,  not  since.  Was  not  the  first 
bookkeeper  the  firm  ever  had,  and  did  not  originate  their  bookkeep¬ 
ing  system. 

Lampton  prepared  the  statements  of  sales,  as  a  rule,  making  them 
out  on  a  piece  of  paper,  and  then  having  witness  copy  them.  Thinks 
the  firm  had  another  bookkeeper  during  part  of  the  time  that  wit¬ 
ness  was  there.  Does  not  remember  whether  they  had  another  book- 
keeper  there  between  October,  1904,  and  March,  1905.  Witness 
did  not  compose  any  of  the  statements  of  sales,  but  did  make  up  the 
statements  of  rents.  Asked  whether  it  was  the  practice  of  Early 
ever  to  make  up  any  statements  of  sales,  replied,  “Yes,  he  made  up 
some.” 

“Q.  What  was  the  practice  in  regard  to  entries  in  the  bookkeep¬ 
ing  books  when  a  sale  was  made  by  the  firm,  that  is  as  to  what  books 
the  entry  would  be  made  in.  and  what  record  would  be  made  of  the 
commission  or  profit  coming  to  the  firm?  A.  The  statement  in  the 
copy-book  would  show  the  amount  coming  to  Early  &  Lampton, 
and  that  would  be  deposited  in  one  of  the  banks,  and  an  entry  made 
on  the  stub  showing  what  it  was  for. 
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Q.  So  that  a  statement  would  be  made  up  which  would  be  press- 
copied  in  the  press-copy  book?  A.  Yes.  P 

Q.  And  then  the  amount  or  amounts  coming  to  Earlv  &  Lamn- 
ton  would  be  deposited  in  the  bank?  A.  That  is  true.  7  ^ 

A  No" °UW  theFe  ^  8ny  °ther  entry  made  of  the  transaction? 

Q.  Suppose  the  sale  was  for  a  client  of  the  office,  would  an  entry 
lie  made  somewhere  else  as  to  the  amount  of  money  to  be  passed 
to  the  credit  of  that  client,  if  that  client  was  selling' the  property? 

the  client"  ^  ^  m°ney  "aS  kept  in  the  offlee  for  future  use  of 

A77  ft  y0lI  .keeP  any  cash-book?  A.  Of  sales? 

a  2f  anything— any  cash-book.  A.  Of  the  rents,  yes. 
a  j  ,  was  llmited  exclusively  to  rents?  A.  Yes,  sir. 

0.  Did  you  keep  any  commission  book  at  all?  A.  No  sir. 

Q.  Did  you  have  anything  to  do  with  the  accounts  respecting  the 

question  °f  t>ommisslons  or  Profits?  A-  1  didn’t  quite  catch  the 

lThTe  Pe,nd>ng  question  was  read  aloud  by  the  Examiner  ) 

A.  I  did  not.  y 

Q.  IIow  was  that  division  made,  directly  between  the  parties? 
A.  i  ou  mean  Early  A  Lampton?  * 

Q.  Yes.  A.  Yes.” 

The  firm’s  stub  check-books  were  kept  in  the  safe,  and  witness 
usually  made  the  entries  on  the  stubs,  and  would  also  draw  the 

tlToh  l  ’e  -Jy  ,Ka,ly.’  maklng  the  stub  entries  and  drawing 

the  checks  at  Early  s  direction.  Thinks  he  never  did  so  without 

Ea$’>f.  (lirection.  Would  not  do  so  simply  on  Lampton’s  direction. 

mi!  i  \.E'  5unnington  succeeded  witness  as  bookkeeper. 

I  milks  Mr.  Simpson  succeeded  Mr.  Dunnington,  and  then  later 
Mr.  Dunnington  succeeded  Mr.  Simpson  again. '  1 

Q.  \  oui  relations  with  Mr.  Early  have  always  been  Quite  closp 

haO  Yon  h°at?  hV,l 1  can  harf ‘y  ,say  tha‘;  they  have  been  friendly! 
y.  You  have  had  repeated  business  transactions  with  him  in  the 

shape  ol  loans  and  notes  given,  etc.,  haven’t  you?  A.  Yes  a  few 

y.  He  has  requested  you  to  get  out  the  papers  relating  to  this  case 

in  which  you  are  testifying,  has  he  not?  A.  I  don’t  quite  see  what 
you  mean,  Mr.  Sullivan.  4  ai 

(The  pending  question  was  read  aloud  by  the  Examiner.) 

A.  You  mean  in  reference  to  the  case? 

Q.  Yes.  A.  Yes,  he  has. 

Q.  You  haven  t  gotten  them  together  as  yet,  have  you?  A  I 
never  tried  to  get  them  together.  J  }  '  *  1 

Q.  Well,  what  did  you  say  to  him  when  he  requested  you  to  get 
them  up  for  him?  A.  He  never  requested  me  to  get  them  up  for 
him,  Mr.  Sullivan.  1 

478  Q  \V  hat  request  did  he  make  of  you?  A.  He  has  asked 
me  to  look  over  them. 

Q.  Have  you  done  that?  A.  Yes. 
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Q.  So  that  he  has  the  papers,  has  he,  that  you  looked  over? 
A.  Yes,  sir. 

(Thereupon  plaintiff’s  counsel  stated  that  the  witness  was  desired 
principally  to  go  over  the  papers  and  books  of  Early  <fc  Lampton  in 
pursuance  of  the  suggestion  heretofore  made  on  the  record  by 
Early’s  counsel,  but  that  that  would  have  to  be  deferred  because  the 
papers  had  not  been  gotten  together  and  produced.) 

(Thereupon  plaintiff’s  counsel  called  upon  Lampton  to  produce 
all  of  the  original  letters  received  from  either  the  plaintiff  or  her 
mother,  from  October,  1904,  to  October,  1907.) 

On  May  15,  1912,  at  the  commencement  of  the  session,  Lampton 
produced,  as  being  all  the  letters  now  in  his  possession  received 
from  the  plaintiff  or  her  mother,  while  they  were  in  Europe,  sixteen 
papers,  which  were  filed  in  evidence  as  plaintiff’s  exhibits  over  the 
objection  of  Early’s  counsel,  that  they  are  incompetent  and  inad¬ 
missible  as  against  Early,  and  as  res  inter  alios  acta.  These  papers 
consist  of  the  following: 

(1)  Letter  filed  as  plaintiff’s  exhibit  59,  as  follows: 

“Florence,  February  22nd. 

My  Dear  Mr.  Lampton:  I  am  so  glad  to  hear  that  the  St. 
George  affair  is  all  fixed  up  now  &  hope  that  &  everything  else  will 
continue  to  run  smoothly  in  the  future.  I  never  dreamt  of  such  a 
thing  happening,  and  even  now  am  at  a  loss  to  know  why  it  did,  as 
we  only  use  our  net  income  and  have  never  once  overdrawn  our  $150 
limit  since  coming  over  here.  Haven’t  you  always  put  aside  the 
necessary  amount  each  month  to  take  (care)  of  the  proper- 
479  ties?  1  understood  that  was  what  was  being  done  all  the 
time  &  it  came  as  a  great  shock  when  we  heard  we  were 
about  to  lose  the  St.  George,  &  you  can  imagine  our  surprise  as  well. 
You  can't  say  we  have  been  at  all  extravagant  over  here.  I’m  sure 
you  can’t,  as  we  have  only  had  our  $150  per  month  &  not  even  that 
during  October  &  November.  I  don’t  know  whatever  became  of 
those  rents  ($300)  <fc  no  one  in  the  office  will  explain,  although  I’ve 
asked.  Won't  you  please  tell  me?  Then  the  rents  from  the  Smith 
house  at  1859  Mintwood  Place  were  sent  to  you  for  July,  August, 
<fc  September  making  3  x  $65=$195.  This  was  enough  to  pay  for 
the  papering  (which  I’m  mighty  sorry  you  paid  for.) 

If  father  thinks  best  I  will  of  course  sell  the  Mintwood  houses,  as 
I  realize  they  do  not  pay  enough  on  the  investment,  but  do  please 
not  bother  the  Smiths  by  sending  prospective  purchasers  through 
their  house.  They  might  leave  rather  than  be  so  annoyed.  If 
their  house  is  sold  I  must  make  some  arrangement  to  let  them  stay 
as  long  as  they  want,  because  it  wouldn’t  be  right  to  have  some 
new  person  take  their  house  &  home  right  from  them  when  they  are 
unprepared.  I  imagine,  though,  that  nothing  will  be  done  about 
this  until  we  get  home,  &  that  won’t  be  so  very  long  now — really 
only  a  matter  of  weeks  as  we  expect  to  come  in  April. 

Tell  Dorothy  I  expect  her  to  send  me  a  post  card  soon  in  answer 
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to  one  I  sent  her  from  Paris.  I  wonder  if  it  reached  her?  Tell  her 
I  want  to  know.  r 

Take  care  of  all  I  have,  please.  Love  to  your  family, 
sincerely  yours, 

MARGARET  C.  SANDS.” 
(2)  Letter  filed  as  plaintiff's  exhibit  60,  as  follows: 

“Florence,  March  20th,  1907. 

Dear  Mr.  Lampton  :  Yours  of  the  8th  to  Margaret  just  received 
She  is  not' in  at  present  but  she  will  write  you  so  that  her  letter  will 
go  in  same  mail  as  this  which  will  catch  the  French  ship  Saturday 

Y’,“dJ0Ur  iT'V'T  thls.in  ‘«n  from  that  date, or  sooner 
\  ou  made  not  the  least  mention  about  what  we  are  to  do  over  here 

without  money.  Do  you  realize  you  have  not  sent  us  one  cent  for 

ho?.,  ih  7n.thsA  1  ,Yr°te  you  in  my  last  letter  that  we  must  come 
h!",  JheAast  °/  APnl  or  the  9th  of  May.  Now  since  I  wrote  and 
,  fo1  tlle  advance  of  two  months’  rent  in  order  to  get  our  tickets 
«e  ha\e  an  additional  expense  of  two  months’  board  to  pay  and  by 
the  time  you  get  this  there  will  be  another.  You  know  we  cannot 
live  o\er  here  on  nothing  any  more  than  at  home.  You  assured 
us  it  was  all  right  to  stay  and  that  you  would  send  us  promptly 

l«nt°0  P  k  m°nv'  1  hlS  y0U  ha'e  failed  t0  do  in  Feb-  March  and  also 
September  You  never  mentioned  having  sent  the  Smith  money 

.0,,  u,n  l  tbis  ff  you  sen*  }t  then  you  must  have  sent  it  in 

place  ol  rents  due  us  from  you.  However  I  have  receipts  for 
every  cent  sent  by  you,  to  the  White  Star  Company  Of 
course  the  Smith’s  check  will  show  all  they  have  paid  for  rents 
Some  mistake,  where  I  don’t  know  just  yet.  Margaret  will  have 
to  give  you  a  note  for  not  less  than  five  hundred  dollars  to  defray 
our  expenses  home  and  here,  which  will  be  enough  if  you  send  it 

!nt binf  US  t0  sml  °n  :'pril  2™'>  otherwise  it  will  be  more,  and 
i  think  the  sooner  we  get  home  the  better.  I  do  not  want  to  eo  I 

assure  you  for  nothing  bright  awaits  me,  but  we  can’t  content  our¬ 
selves  here  doing  nothing.  Margaret  was  obliged  to  stop  her  vocal 
essons  about  a  month  ago,  so  now  there  is  nothing  of  interest  to 
keep  us.  1  ou  said  not  a  word  about  the  Kehoe  note.  Please  do  in 
your  next  and  tell  me  you  have  put  it  back  in  bank  as  you  promised 
me  you  would.  About  the  mistake  in  the  St.  George  interest  I  told 
you  just  what  Mr  Sands  wrote  me  “two  years  unpaid’’;  he  made 
the  mistake,  not  I.  I  can’t  help  feeling  that  you  will  look  after 
our  interests,  but  Mr.  Sands’  letters  nearly  drive  me  wild.  I  haven’t 
heard  from  him  since  he  wrote  about  the  storage  bill,  which  we 
both  wrote  you  to  look  after,  and  I  sincerely  trust  you  did. 

With  kind  regards, 

Mrs.  L.  SANDS.” 

(3  Letter  filed  as  plaintiff’s  exhibit  61,  as  follows: 
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“Florence,  March  21st. 

My  Dear  Mr.  Lampton  :  Mother  wrote  you  some  weeks  ago  that 
we  were  planning  to  come  home  very  soon.  Now  we  have  decided 
that  we  will  sail  from  Genoa  on  the  27th  of  April,  reaching  New 
York  on  the  11th  day  of  May.  Of  course  we  will  have  to  have 
passage  money,  besides  more  for  the  other  expenses  of  the  journey. 
As  we  have  never  received  the  rents  for  February  &  March  we  have 
$300  coming  to  us,  &  by  the  middle  of  April  another  $150.  making 
altogether  $450.  If  you  will  advance  us  $100  on  the  next  month’s 
rent  we  will  have  enough  for  our  expenses  from  now  until  the  11th 
of  May.  This  amount  ($550)  I  would  like  you  to  deposit  at  once 
with  the  White  Star  Line,  as  usual,  so  that  they  can  cable  it  to  us 
immediately,  as  heretofore,  through  their  Paris  office.  You  know 
we  never  received  any  rents  at  all  in  September,  and  so  if  you  take 
that  into  consideration  it  will  not  be  necessary  for  you  to  advance 
a  cent. 

We  have  set  our  hearts  on  coming  home  the  27th  of  April,  so 
please  don't  let  us  be  disappointed  in  this,  for  each  delay  means 
additional  expense.  Mother  hasn't  been  very  well,,  has  had  a  dread¬ 
ful  bone-felon,  so  there  will  be  a  doctor’s  bill  to  pay.  I  hope  you 
will  attend  to  all  this  promptly,  and  save  me  from  a  great  deai  of 
worry,  for  it  is  dreadful  not  to  have  the  money  come  regularly,  and 
keeps  me  on  pins  and  needles  all  the  time.  Don’t  wait  to  send  the 
money  at  the  last  minute — just  before  we  sail — for  we  need  part 
of  it  now.  You  know  I  said  that  amount  ($550)  included  our  ex¬ 
penses  from  now  (really  from  3  weeks  back)  until  we  sail. 
481  T  would  like  to  know  what  you  think  we  have  been  living  on 
lately.  If  it  hadn’t  been  for  the  rent  from  1859  Mintwood 
I  don’t  know  what  would  have  become  of  us.  You  can’t  really  blame 
us  for  staving  over  this  winter  when  you  assured  us  in  the  fall  that 
everything  was  “O.  K.”  and  there  was  no  need  of  us  returning  then. 

I  am  signing  the  blank  notes  &  returning  them  to  you  as  you  re¬ 
quested.  I  must  say  I  hate  to  sign  them  and  send  them  so  far  at 
the  mercy  of  any  dishonest  postman  who  might  intercept  them  on 
the  way,  but  I  will  have  the  letter  registered  so  as  to  lessen  the  risk. 
I  wish  you  would  tell  my  father  I  have  signed  these,  and  also 
for  what  amounts,  so  that  he  will  not  hold  this  up  to  me.  He 
writes  such  distressing  letters  always  about  business  affairs  &  worries 
us  terribly.  There  is  no  pleasure  or  peace  in  staying  over  here  under 
such  unhappy  circumstances,  so  we  don't  intend  staying  one  bit 
longer  than  April  27th. 

Father  savs  I  have  increased  the  incumbrance  on  the  Mintwood 
*/ 

Place  house  (1859).  I  fully  understood,  or  thought  I  did,  that 
the  incumbrance  was  reduced  $500,  and  that,  when  I  left  home, 
the  amount  was  almost  all  paid  off. 

I  must  close  now,  so  that  this  will  go  out  in  the  noon  mail,  & 
reach  the  ship  in  time  for  you  to  get  it  in  10  days. 

Let  me  know  as  soon  as  you  get  this,  so  I’ll  know  the  notes  are 

safe. 

We  will  sail  on  an  earlier  date  than  the  27th  if  possible,  as  mother 
is  anxious  to  get  down  in  the  country  for  the  summer  &  I  want  to 
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and  oblige0^'  S°  P'eaS€  d°  861116  a11  this  in  a  8reat  big  hurry, 
Yours  sincerely, 

MARGARET  C.  SANDS. 
Permanent  address  9  Rue  Scribe,  Paris,  France.” 

(4)  Letter  filed  as  plaintiff’s  exhibit  62,  as  follows: 


Florence,  March  22nd. 

M\  Dear  Mr.  Lampton:  I  wrote  you  yesterday  morning  that  we 
were  planning  to  come  home  on  the  27th  of  April,  and  a  few  hours 
later  found  that  the  ship  sails  on  the  25th  of  April  instead  of  the 
^ 7th,  so  am  writing  at  once  to  let  you  know. 

areu  .specially  anxious  to  go  then  as  two  friends  are  sailing 

on  that  ship  and  we  would  be  so  glad  to  have  company  on  such  a 
long  trip.  J 

Line6  ***  C°ming  °n  the  “King  Albert”  of  the  North  German  Lloyd 

Please  arrange  this  and  cable  to  me  right  away,  so  that  we  will 
have  the  money  in  hand  at  once,  or  we  won’t  be  able  to  get  passage. 
Sincerely  yours, 

MARGARET  C.  SANDS.” 
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(5)  Letter  filed  as  plaintiff’s  exhibit  63,  as  follows: 


“Florence,  March  25th. 

“My  Dear  Mr.  Lampton  :  I  am  writing  this  in  time  to  catch  an 
early  steamer  so  that  you  will  receive  it  about  a  couple  of  days  after 
my  other  two  letters  to  you? 

It  has  occurred  to  me  that  if  you  find  it  impossible  to  send  us 
the  money  to  come  home  with  immediately,  you  might  use  one 
of  the  notes  I  signed,  for  that  purpose.  We  will  need  not  less  than 
$550,  which  will  cover  our  expenses  here  and  all  those  of  the  home¬ 
ward  trip,  as  I  said  before.  The  interest  on  this  will  be  slight,  and 
we  can  much  better  afford  to  do  this  than  to  wait  over  here  until 
rates  are  higher,  and  until  it  becomes  so  warm  in  Florence  that  we 
will  be  forced  to  go  to  the  mountains. 

I  believe  I  also  told  you  that  we  have  friends  who  sail  on  the  25th 
of  April,  and  are  especially  anxious  to  be  with  them. 

Please  deposit  the  $550  with  White  Star  Line,  &  instruct  them  to 
cable  same  to  us  through  their  Paris  Branch  as  usual.  Of  course 
I  mean  for  you  to  pay  the  amount  of  cable  and  for  the  slight  tax 
on  the  Traveller’s  checks,  so  that  our  $550  will  be  clear.  The  cabling 
will  be  $1.50,  I  think,  and  the  rest  will  not  amount  to  more  than 
$2.75.  Please  do  this  today  and  I  shall  be  much  obliged  to  you. 

This  is  the  last  bothersome  old  letter  you’ll  get  from  across  the 
Atlantic  if  you  do  your  part  Please  don’t  let  me  be  disappointed ! ! ! 

Sincerely  yours, 


MARGARET  C.  SANDS.” 
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(6)  Letter  filed  as  plaintiff’s  exhibit  64,  as  follows: 

“Florence,  April  15th. 

My  Dear  Mr.  Lampton:  1  wrote  you  about  the  21st  of  March, 
enclosing  the  notes  you  had  requested  me  to  sign,  and  asked  you 
to  make  immediate  arrangements  about  sending  us  money  to  come 
home.  It  is  now  April  15th,  just  a  week  exactly  before  we  were  to 
have  left  for  Genoa  in  order  to  sail  on  April  25th,  and  as  yet  we  have 
not  received  a  cent  or  any  word  from  you,  so  I  don’t  see  how  it  is 
possible  for  us  to  leave  when  we  had  planned  to.  You  must  bear 
in  mind  the  fact  that  it  is  necessary  to  book  passage  some  weeks  in 
advance  of  sailing  date  in  order  to  get  a  stateroom.  This  we  were 
of  course  unable  to  do  as  we  did  not  have  the  money  with  which 
to  make  the  necessary  deposit.  I  wonder  if  you  realize  that  it 
has  been  since  the  4th  of  Jan.  since  you  sent  us  a  cent  of  money? 
There  is  no  possible  excuse  for  this,  at.  least  you  have  given  us  none 
at  all,  &  you  can  imagine  how  very  unpleasant  it  is  to  be  without 
money  or  the  slighest  possible  explanation  as  to  the  reason  why  none 
has  been  sent.  The  next  ship  leaves  on  May  9th  and  we  will 
483  endeavor  to  take  that  one  unless  something  unfor-seen  hap¬ 
pens.  If  the  money  has  been  sent,  and  has  not  yet  reached 
us,  we  will  immediately  procure  passage  for  May  9th,  but  what  re¬ 
mains  will  of  course  not  be  sufficient  for  the  necessary  expenses  of 
an  additional  two  weeks’  stay  over  here,  so  please  send  another  hun¬ 
dred  dollars  at  once  by  cable  through  the  White  Star  Line.  You 
remember  I  said  $550  would  be  sufficient  to  cover  our  expenses  until 
sailing  April  25th  &  naturally  the  same  sum  would  not  be  sufficient 
for  a  longer  stay. 

I  am  counting  on  your  doing  nothing  to  disappoint  us,  as  we  are 
anxious  to  get  back  &  get  settled  for  the  summer. 

Sincerely, 

MARGARET  C.  SANDS.” 

(7)  Letter  filed  as  plaintiff’s  Exhibit  65,  as  follows: 

“Florence,  April  18th,  1907. 

Dear  Mr.  Lampton  :  Again  we  have  been  disappointed  in  doing 
what  we  wanted  to  by  your  neglecting  to  send  us  the  money  you 
promised  we  should  have  in  order  to  get  our  passage  home,  and 
pay  all  of  our  indebtedness  here.  You  know  you  have  not  sent  us 
any  money  even  to  pay  our  board  with  since  the  4th  of  January. 
Margaret  sent  you  those  blank  notes  you  requested  her  to  sign  and 
she  immediately  wrote  you  if  you  could  do  no  better  to  get  us  five 
hundred  and  fifty  dollars  on  one  of  the  notes  which  if  you  had  done 
would  have  enabled  us  to  have  paid  up  everything  and  enough  for 
our  passage  money.  She  also  told  you,  and  so  did  I,  if  you  put  it 
off  that  that,  amount  would  not  do,  and  that  was  why  she  wrote  you 
a  few  days  ago  for  an  additional  hundred.  Today  I  find  that  the 
rates  have  gone  up,  or  rather  there  is  such  a  demand  for  staterooms 
that  we  are  not  sure  we  can  get  one  for  May  9th  for  what  we  could 
have  had  a  splendid  one  for  on  the  25th  that  we  both  wrote  you 
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we  wanted  to  sail  then.  Certainly  if  you  can’t  send  us  any  money 
I  will  have  to  try  someone  else,  and  if  I  do  it  will  be  a  great  reflection 
on  you,  especially  when  you  remember  that  we  have  security  enough 
tied  up  in  your  hands.  (The  Kehoe  note  I  refer  to)  to  get  us 
this  money  without  begging  you  for  it.  It  is  a  shame  the  way  you 
ha\e  treated  us.  By  “you’  I  mean  your  firm.  I  certainly  expected 
more  from  you  if  I  didn’t  your  partner,  at  least  I  think  we  are  en¬ 
titled  to  a  reply.  This  is  the  last  time  I  am  going  to  write  and  if 
you  don’t  intend  to  send  the  money  cable  right  away  that  I  may 
make  other  arrangements. 

Very  truly, 

Mrs.  L.  SANDS. 


More  than  two  weeks  ago  I  received  your  letter  saying  the  next 
week  you  would  send  us  money.  Needless  to  say  we  have  not  re¬ 
ceived  it  as  it  was  not  sent.” 

484'  (8)  Cablegram  filed  as  plaintiffs  Exhibit  66,  as  follows: 

“Postal  Telegraph  Commercial  Cables  Cablegram. 

From  cl87ny  br.  5,  via  French  1105  a.  m.  Firenze,  Ap’l  24. 

Lampton,  Washington,  D.  C.  Money  answer.  Sands.” 

(9)  Letter  filed  as  plaintiff’s  Exhibit  67,  as  follows: 

Florence,  May  7th,  1907. 

My  Dear  Mr.  Lampton  :  Here  it  is  the  7th  of  May  &  not  one  word 
from  you  yet  in  answer  to  our  numerous  letters,  sent  weeks  ago,  and 
also  a  cable  sent  two  weeks  ago  requesting  an  answer. 

Why  is  it  that  for  over  four  months  we  have  not  received  a  cent 
from  your  firm  and  moreover  no  explanation  as  to  why  nothing  has 
been  sent?  I  am  perfectly  indignant  at  this  treatment,  and  insist 
upon  some  sort  of  explanation  at  once.  I  consider  the  way  we  have 
been  ignored  most  unbusinesslike,  and  highly  discourteous  to  two 
women  who  have  depended  upon  you,  as  one  of  their  agents,  while 
so  far  away. 

We  intend  to  come  home  very  soon  &  if  you  find  it  impossible 
to  forward  the  money  I  ask  that  we  may  be  informed  of  the  fact 
at  once,  please,  so  that  we  can  make  arrangements  through  another 
source.  As  you  hold  my  note  for  $3,500,  and  collect  all  my  rents, 
it  is  only  quite  natural  that  I  expect  to  receive  regularly  from  you 
what  is  mine  &  that  I  should  send  to  you  when,  for  any  reason,  the 
money  doesn’t  come.  I  have  written  repeatedly,  requesting  and 
expecting  prompt  answers,  but  not  a  line  comes,  and  naturally  I 
am  anxious  and  worried. 

I  know  from  various  sources  that  my  father  is  not  well,  and 
wants  us  to  come  home,  and  of  course  we  mean  to  do  so,  as  soon 
as  we  have  our  passage  money  in  hand.  In  a  letter  from  you  to 
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mother,  dated  March  25th.  you  said  von  would  send  money  the  fol¬ 
lowing  week.  It  has  never  come.  You  also  said  you  would  send 
what  we  needed  as  soon  as  you  heard  how  much  we  needed.  I  had 
^  a  lit  ten  you  a  letter  telling  exaetlv  how  much  to  send, 

which  you  must  have  received  before  the  fifth  of  April,  and  also 
enclosed  thejiotes  you  asked  me  to  sign.  Tt.  was  then  our  plan  to 
sail  April  25th.  with  friends,  hut  as  nothing  came  from  you  we 
could  not.  Then  we  had  a  room  reserved  on  a  steamer  sailing  May 
9th,  two  days  from  now,  but  still  no  money,  &  that  had  to  be  given 
up.  We  have  thus  lost  the  opportunity  of  going  with  friends  on 
two  occasions.  You  may  remember  that  I  told  you  to  take  one 
of  the  notes  I  signed,  and  get  the  amount  of  money  I  asked  for 
on  that,  if  there  was  any  difficulty  in  vour  getting  it  any  other 
wav.  To  have  done  that  would  have  been  perfectly  simple. 
485  \\  e  have  had  nothing  to  live  on  but  the  rent  from  1859 

Mintwood  Place,  and  that  will  now  cease  as  the  house  has 
been  sold,  and  the  rent  will  no  longer  come  directly  to  me.  That 
of  course  is  a  mere  pittance  and  not  sufficient  to  pay  the  hoard  & 
all  incidental  expenses  of  two  people. 

f  u  think  we  can  get  what  we  need  from  the  other 
Mrs.  Sands,  my  father’s  step-mother?  T  might  as  well  tell  you 
that  she  &  her  daughter  are  as  close  as  clams  and  wouldn’t  lend  us 
a  cent  for  the  world.  I  wouldn’t  stoop  to  ask  them  for  a  loan  of 
money,  no  matter  how  small,  for  T  know  they  wouldn’t  care  to  give 
up  a  cent  even  if  it  were  repaid  with  interest.  They  leave  tomor¬ 
row  for  Venice  &  so  we  will  see  no  more  of  them. 

If  it  were  not  for  the  courtesy  of  our  landlady  we  would  feel  even 
more  dreadfully  than  we  do  now,  but  I  have  explained  to  her  that  T 
depend  upon  receiving  my  income  from  one  in  charge  of  my  affairs 
at  home,  &  each  time  you  said  you  would  send  money  I  have  told 
her  so,  but  she  must  be  (juite  discouraged  by  now.  You  can  un¬ 
derstand  perhaps  how  unpleasant  it  is  to  live  upon  another’s  bounty 
when  I  have  money,  but  just  can’t  get  it. 

Four  months’  rent  at  $150  per  month — your  lowest  computation 
after  all  expenses  were  deducted  amount  to  $000.  This  isn’t  a 
large  monthly  income  (150)  and  you  can  imagine  we  feel  the  lack 
of  even  that.  It  is  always  two  weeks  before  a  letter  can  reach  you 
from  here.  &  in  that  time  our  expenses  increase  materially.  T  hope 
though  that  you  will  respond  promptly  to  me  this  time,  for  I  can’t 
stand  this  suspense  much  longer.  I  hope  you  will  at  least  send  me 
an  early  answer  &  a  definite  one.  Before,  f  asked  you  to  send  $550, 
which  would  have  been  sufficient  to  pay  our  expenses  up  to  time  of 
sailing  April  25th.  That  included  passage  of  course.  As  we  are 
detained  fully  a  month  longer  we  will  naturally  need  more  so  that 
now  you  had  better  add  another  month’s  rent  which  would  make 
$700 — just  fifty  dollars  less  than  our  rents  would  amount  to  for  the 
same  length  of  time, — Jan.  4th  to  June  6th,  when  (we)  would 
land — five  months  at  $150— $750. 

I  ask  that  this  may  be  sent,  as  I  said  in  former  letters,  to  White 
Star  Line,  Paris,  by  cable  as  usual,  and  please  attend  to  this  at  once. 
&  write. 

Sincerely,  MARGARET  C.  SANDS.” 


MARGARET  C.  SANDS. 
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(10)  Letter  filed  as  plaintiff's  exhibit  68,  as  follows: 

“American  Line. 

Southampton — Cherbourg — New  York  Service. 

Nicholas  Martin,  Agent. 

9  Hue  Scribe,  Paris,  15th  May,  1907. 
Miss  Margaret  C.  Sands,  5  Via  Solferino,  Florence. 

Dear  Madame:  As  requested,  I  at  once  cabled  New  York  asking 
them  to  apply  to  Washington  for  funds:  and  1  am  just  in  receipt 
of  a  cable  stating  that  they  have  communicated  with  Wash- 
486  ington,  but  they  have  nothing  for  you  at  present. 

Entirely  at  your  service, 

1  remain,  Dear  Madame, 

Yours  faithfully,  N.  MARTIN." 

(11)  Letter  filed  as  plaintiffs  exhibit  69,  as  follows: 

“Florence,  May  17th,  1907. 

Mr.  Lampton  :  We  are  at  a  loss  to  know  what  to  make  of  your 
neglect  of  us;  truly  it  is  past  our  understanding.  You  cabled  us 
two  weeks  ago  saying  “Sending  money".  This  I  now  presume  you 
did  as  an  excuse  to  know  something  about  the  deed.  After  wait¬ 
ing  a  week  for  the  money  we  requested  the  agent  of  the  White  Star 
to  cable  to  you  to  know  when  it  would  be  sent.  You  will  see  their 
answer  by  letter  enclosed.  We  didn't  even  have  money  to  cable 
and  we  will  now  have  to  depend  upon  die  White  Star  Line  to  do  this 
for  us.  W  e  must  have  money  for  our  board,  as  you  already  know 
we  haven't  had  money  to  pay  our  board  with  for  five  months  the 
4th  of  this  month.  Margaret  wrote  you  to  use  one  of  the  notes  she 
sent  you  if  you  hadn’t  it  from  the  rents,  for  we  wanted  to  go  home 
on  account  of  her  father's  illness.  Should  anything  happen  to  him 
while  we  are  away  we  will  certainly  blame  you  for  our  not  being 
with  him.  She  wants  to  be  with  him.  The  idea  Mr.  Lampton  of 
you  having  all  of  our  property  as  security  against  any  loss  to  you  act¬ 
ing  in  the  way  you  are.  You  have  no  right  to  hold  the  Kehoe 
note,  and  if  you  don't  put  it  in  bank  right  away  I  will  certainly 
know  the  reason  why.  You  took  it  for  90  days  and  now  it  is  going 
on  three  years.  You  assured  us  both  that  we  could  have  it  at  any 
time  we  demanded  it.  I  have  a  witness  to  that  in  Flora  Briton.  Went 
with  Margaret  to  Bank  to  get  it  then  we  told  her  what  you  had  said 
about  making  us  fourteen  hundred  dollars  in  90  days  or  return  the 
note.  Now  I  want  this  done  without  further  trouble.  Now  if  you 
don't  send  us  money  soon  I  will  be  in  a  terrible  plight. 

Mrs.  L.  SANDS. 

The  reason  I  say  put  the  note  in  bank  so  we  can  get  money  on  it 
of  course  you  can’t  do  this,  the  idea  of  our  wanting  money  and  you 
holding  that  3500.00  and  depriving  us  of  the  use  of  it  is  too  ab¬ 
surd  indeed." 
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(12)  Letter  filed  as  plaintiff’s  exhibit  70,  as  follows: 

“Florence,  Italy,  May  22nd. 

My  Dear  Mr.  Lampton:  It  lias  been  sixteen  days  since  your 
cable  of  May  6th  was  sent  saying  “sending  money”.  I  fail  to  un¬ 
derstand  what  you  meant  by  that  as  none  has  come,  and  there 
487  has  been  time  for  it  to  be  leceived  &  for  us  to  have  reached 
America  had  you  sent  it.  I  don’t  see  why  you  waste  our 
money  telegraphing  about  things  you  mean  to  do,  &  then  never 
do  them.  I  had  already  sent  the  deed  to  mv  father  who  has  prob- 
ablv  informed  you  of  the  fact.  I  mailed  it  to  him  a  day  after  re¬ 
ceiving  it. 

Kindly  let  us  hear  from  you  soon,  and  we  should  be  gratified  at 
some  explanation  of  the  extraordinary  way  we  have  been  treated 
by  your  firm. 

Sincerely, 

MARGARET  C.  SANDS.” 

(13)  Letter  filed  as  plaintiff’s  exhibit  71,  as  follows: 

“Florence,  May  31st,  1007. 

My  Dear  Mr.  Lampton:  Tomorrow  is  the  first  of  June  &  still 
we  have  not  received  a  single  line  from  you  explaining  the  cause 
of  the  delay  in  sending  our  money. 

According  to  your  own  lowest  computation  of  $150  per  month 
you  are  now  $750  behind  in  our  rents,  as  you  have  sent  us  nothing 
for  over  five  months.  Can  you  wonder  that  we  are  worried  to  death 
about  such  a  state  of  affairs,  when  in  all  this  time  you  have  not  seen 
fit  to  make  a  single  explanation? 

Mother  is  ill  and  threatened  with  a  nervous  breakdown,  &  what 
I  am  to  do  over  here  if  she  gets  any  worse  I  do  not  know,  for  we 
are  entirely  without  money.  I  consider  this  an  extremely  serious 
state  of  affairs,  &  urge  upon  you  to  attend  to  things  more  promptly. 

This  house  closes  in  two  or  three  weeks  &  we  have  no  way  of 
leaving  as  we  are  unable  to  pay  our  board  even.  The  lady  who 
keeps  the  pension  has  been  very  patient  but  now  she  must  have  her 
money,  A  we  are  in  a  most  embarrassing  position.  I  fail  to  see  why 
you  did  not  send  me  money  from  one  of  the  notes  1  signed,  as  I 
requested  you  to  do.  I  don't  see  how  you  could  have  done  other¬ 
wise  or  what  excuse  you  could  give,  as  I  gave  you  a  “written 
order.” 

The  White  Star  Line  in  Paris  cabled  to  their  Washington  agent 
who  informed  them  that  you  had  not  made  a  deposit  for  me.  That 
was  some  time  ago,  as  you  already  know,  having  by  this  time  re¬ 
ceived  their  letter  enclosed  in  one  from  mother.  After  cabling  di¬ 
rectly  to  you  ten  days  ago  they  received  no  answer,  so  they  informed 
us.  It  has  been  nearly  four  weeks  since  you  cabled  “sending 
money.”  What  did  you  mean  by  that?  The  United  States  Consul 
advised  us  to  cable  you  at  once  again  before  taking  further  steps, 
and  taking  his  advice  I  immediately  wrote  the  White  Star  Line  in 
Paris  to  do  so  for  me.  You  probably  received  that  cable  today,  or 
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will  receive  it  tomorrow,  &  it  is  to  be  hoped  you  will  have  the  eour- 
tesy  to  make  some  reply. 

MARGARET  C.  SANDS, 
c/o  9  Rue  Scribe,  Paris,  France.** 

488  (14)  Letter  filed  as  plaintiff’s  exhibit  72,  as  follows: 

“French,  Lemon  &  Co.’-  Bank,  Florence  &  Rome. 

Florence,  June  20,  ’07. 

.A1?  Dear  Mr-  Lampton:  Since  writing  you  yesterday,  asking 
you  to  send  me  a  blank  note  to  sign  &  fill  out  for  the  amount 

we  need,  1  have  decided  to  make  out  a  note  myself  which  will  save 
many  weeks’  time. 

•  \rm  ^°pyins  (rom  a  f°py  I  made  of  those  you  sent  me  to  sign 
in  March,  so  that  it  will  be  absolutely  legal,  and  I  hope  you  will 
attend  to  it  at  once  for  if  you  have  not  already  sent  the  money 
I  asked  lor  in  a  cable  of  June  17th,  1907.  When  you  get  the 
money  please  deposit  it  with  White  Star  Line,  as  usual,  but  ask 
them  to  cable  w  ord  to  their  Florence  branch  instead  of  to  Paris 
as  heretofore.  \  ou  see  this  will  save  time  also. 

The  Florence  office  is  French,  Lemon  &  Co.,  &  their  telegraphic 
nf  heSw>  •S/m|)y  9onco^>  Florence”,  but  of  course  Mr.  Lindsay 

C  Sands 1Ute  S  Lme  W1 1  kn°W  that  Send  as  usual  t0  MarSaret 
Sincerely, 

MARGARET  C.  SANDS. 

(15)  Letter  filed  as  plaintiff’s  exhibit  73  as  follows: 

“Florence,  Italy,  June  28th,  1907. 

My  Dear  Mr.  Lampton  :  As  this  is  June  28th  &  we  have 
received  no  answer  either  from  our  cable  of  the  17th  of  June  or  of 
the  21st  I  am  writing  again  to  ask  you  to  be  kind  enough  to  tell 
me  what  the  trouble  is.  I  fell  quite  sure  that  you  have  not  attended 
to  sending  us  the  money  or  we  should,  before  now,  have  received  it 
or  word  of  it,  from  Paris.  We  are  really  in  despair,  as  we  have  no 
means  of  paying  our  board  here,  and  things  have  gone  on  as  long 
as  possible,  and  now  something  must  be  done.  As  I  have  repeatedly 
told  you  this  pension  is  going  to  close  and  the  lady  who 
keeDs  it  is  going  to  Paris  for  her  summer  holiday.  We 
will  be  without  a  home  of  any  sort  &  will  be  unable  to  pay  what 
we  already  owe,  and  what  she  is  most  anxious  to  have  in  order  to 
carry  on  the  expenses  of  her  house.  I  don’t  see  how  you  can  ignore 
us  this  way,  &  pay  no  attention  to  our  letters  or  cables,  when  you 
know  full  well  how  really  critical  is  our  position.  You  will  prob¬ 
ably  receive  a  letter  from  me  on  July  1st,  in  which  I  enclose  an  en¬ 
dorsed  note  for  f 800.  I  don  t  see  how  you  can  refuse  to  send  me 
this  when  you  know  what  splendid  security  you  have,  both  in  mv 
property  &  the  note  for  $3500  which  you'  have  had  now  so  lone 
44— 2783a  g‘ 
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Hasn’t  it  yet  been  possible  to  make  any  money  out  of  that  transac¬ 
tion? 

Mother  is  still  far  from  well,  &  is  in  such  a  nervous  state  &  has  lost 
so  much  flesh  that  I  am  extremely  uneasy  about  her.  She 

489  must  come  home  at  any  cost  and  I  do  not  intend  that  she 
shall  be  kept  over  here  in  such  a  state  of  worry  &  suffering. 

If  our  property  does  not  yield  sufficient  income  to  support  us,  I 
must  know  of  it  at  once  a;id  arrangements  must  somehow  be  made 
to  bring  us  home  so  that  I  can  immediately  get  work  of  some  kind 
and  thereby  add  to  our  income.  There  is  nothing  I  can  do  here, 
and  the  situation  has  grown  unbearable.  Be  kind  enough,  Mr. 
Lampton,  to  give  our  affairs  &  us  some  of  your  time  &  attention  & 
be  gracious  enough  to  let  me  have  an  early  &  definite  reply. 

MARGARET  C.  SANDS.” 

(16)  Letter  filed  as  plaintiff’s  exhibit  74,  as  follows: 

Florence,  July  12th. 

My  Dear  Mr.  Lampton:  I  have  written  to  my  cousin,  Mrs. 
Wallace  Malcolm,  enclosing  a  letter  to  you  asking  you  to  send  her 
$30  (a  money  order)  so  that  she  can  give  it  to  us  when  she  meets 
us  in  New  York.  I  am  sending  just  a  line  to  you  today  in  case 
there  might  be  some  delay  in  her  forwarding  my  letter  to  you.  The 
money  you  sent  us  was  barely  suificient  to  bring  us  home,  and  we 
certainly  will  have  nothing  left  by  the  time  we  reach  New  York, 
so  please  do  not  fail  to  send  the  money  to  her  promptly,  in  case 
she  leaves  for  New  York  several  days  before  the  ship  arrives,  be¬ 
cause  if  she  does  not  bring  (it)  we  will  simply  have  to  go  to  a 
hotel  and  stay  until  it  does  come.  Our  plan  now  is  to  go  directly  to 
Beverly  with  Ida. 

Sincerely  yours, 

MARGARET  C.  SANDS.” 

Thereupon,  upon  call  by  plaintiff’s  counsel  for  the  production  of 
all  original  notes,  whether  paid  cr  unpaid,  given  by  plaintiff  and 
now  in  the  possession  of  defendant  Lampton,  Lampton  produced 
eight  papers,  which  were  filed  in  evidence  as  plaintiff’s  exhibits 
over  the  objection  of  Early’s  counsel  that  they  are  incompetent  and 
inadmissible  as  against  Early,  and  as  res  inter  alios  acta.  These 
papers  consist  of  the  following: 

(1)  Promissory  note  filed  as  plaintiff’s  exhibit  75,  signed  by 
Margaret  C.  Sands,  drawn  on  a  printed  form,  payable  at  the  Ameri¬ 
can  National  Bank,  the  name  of  “James  J.  Lampton,  agt.  Anne  L. 

Lampton,”  the  name  of  James  J.  Lampton,  agent  Anne  L. 

490  Lampton,  as  payee  being  filled  in  in  typewriting,  and  the 
date  August  13,  1903,  amount  one  hundred  and  twenty  dol¬ 
lars,  rate  of  interest  six  per  cent,  and  time  of  maturity  ninety  days 
after  date,  being  all  filled  in  in  a  handwriting  other  than  plaintiff’s. 
(The  note  is  stamped  Paid  Apr.  12,  1907.) 

(2)  Promissory  note  filed  as  plaintiff’s  exhibit  76,  signed  by  Mar¬ 
garet  C.  Sands,  and  drawn  on  a  printed  form,  payable  at  the  Amer- 
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ican  National  Bank,  the  name  of  “James  J.  Lampton,  agt.  Anne 
L.  Lampton  as  payee,  the  date  September  5th,  1906,  the  amount 

four  hundred  dollars,  the  rate  of  interest  six  per  cent,  and  time  of 

maturity  ninety  days  after  date,  being  all  filled  in  in  typewriting. 
(Thenote  is  stamped  paid  Apr.  12,  1907.)  ' 

(6)  Promissory  note  filed  as  plaintiff’s  exhibit  77,  signed  by 
Margaret  C  Sands,  and  drawn  on  a  printed  form,  payable  at  the 

AnnTfT  "  „Bank>  the  of  “.Tames  J.  Lampton,  agt. 

Anne  L.  Lampton,  as  payee,  the  date  March  22nd,  1907,  the 

^  i « /%  ^  i  _ •  i  •  _  _  ^GrGk. t  six  per  cent,  and 

typewriting  'natunty  ninetv  days  after  date>  beinS  all  filled  in  in 

„„  (4)  Promissory  note  filed  as  plaintiff’s  exhibit  78,  signed  by  Mar- 

NmILm  pands’ drawn  on  a  printed  form,  payable  at  the  American 
.  atonal  Bank,  the  name  of  James  J.  Lampton,  agt.  Anne  L.  Lamp- 

wlV  fi,Ied  ln,ln  typewriting  and  the  date  March 

dind.  1007,  the  amount  four  hundred  and  fifty  dollars,  the  rate  of 
interest  six  per  cent,  and  the  date  of  maturity,  ninety  days  after 
date,  being  all  filled  in  m  handwriting  other  than  the  plain- 

491  v  (x)  Promi^°ry  not  filed  as  plaintiff’s  exhibit  79,  signed 
.,  .  by  Margaret  C.  Sands,  drawn  on  a  printed  form,  payable  at 

the  American  National  Bank,  the  name  of  “James  J.  Lampton 

agt.  Anne  L  Lampton,”  as  payee  the  date  April  26th,  1907,  the 
amount  five  hundred  dolkrs,  and  the  time  of  maturity  ninety  days 
after  date,  being  all  filled  in  in  typewriting.  *  y  y 

(6)  Undated  promissory  note"  filed  as  plaintiff’s  exhibit  80,  the 
note  itself  and  the  endorsement  thereon  being  written  entirely  in 
the  handwriting  of  the  plaintiff,  as  follows: 

Washigton,  D.  C. 

I  promise  to  pay  to  the  order  of  James  J.  Lampton  agent  Anne 
L.  Lampton  eight  hundred  dollars  ($800.)— at  the  American 
National  Bank— in  ninety  days,  at  six  (6)  per  cent. 

MARGARET  C.  SANDS. 

(Endorsed:)  The  amount  stated  on  reverse  side  to  be  cabled 
to  Margaret  C.  S*ands  in  Florence,  Italy.” 


(7)  Promissory  note  filed  as  plaintiffs  exhibit  81,  signed  by  Mar¬ 
garet  C.  Sands,  and  drawn  on  a  printed  form,  payable  at  the  Ameri¬ 
can  National  Bank,  the  name  of  “James  J.  Lampton  agt  Anne  L 
Lampton,”  as  payee,  and  the  rate  of  interest  six  per  cent  being 
filled  in  in  typewriting,  and  the  date,  amount  and  time  of  matu- 

nt7oV  £0te  unstated,  hut  blank  spaces  left  for  the  same. 

(8)  Paper  filed  as  plaintiff’s  exhibit  82,  as  follows: 

“Nov.  10,  1908. 

Received  of  James  S.  Fraser  the  sum  of  $450  in  full  payment  of 
note  dated  September  11,  1908,  for  $600,  made  by  the  said  James  S. 
Fraser  to  James  J.  Lam n ton  and  by  said  James  J.  Lampton  en¬ 
dorsed  in  blank,  and  at  the  request  of  said  James  J.  Lampton,  have 
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delivered  said  note  to  the  said  James  S.  Fraser,  also  received  from 
said  James  S.  Fraser  the  sum  of  $9.15,  it  being  understood  that 
the  $450  ond  the  $9.15  are  to  be  credited  on  the  judgment  obtained 
by  the  United  States  Savings  Bank  vs,  Margaret  C.  Sands. 

A.  E.  L.  LECKIE. 

JAMES  J.  LAMPTON.” 

492  (Thereupon  plaintiff’s  counsel  called  upon  Early  to  pro¬ 
duce  all  the  original  letters  in  the  possession  of  Early,  writ¬ 
ten  by  Miss  Sands  and  by  Mrs.  Sands,  from  May,  1906,  to  October 
1st,  1907;  also  to  produce  original  letter  of  Charles  W.  Fairfax, 
trustee,  dated  June  11,  1907,  heretofore  referred  to  in  the  record 
and  also  referred  to  in  Early’s  answer,  also  press  copies  of  all  the  let- 
tees  from  Early  to  J.  IV.  Harper  after  January  1,  1908,  referring  in 
anywise  to  any  sale  or  negotiation  or  efforts  for  sale  of  1924  N 
Street  ;  also  all  press  copy-books  showing  all  statements  of  every  kind, 
and  to  whomsoever  rendered,  between  October  1,  1904,  and  Oc¬ 
tober  1,  1907,  relating  in  any  wise  to  1859  Mintwood  Place,  1863 
Mintw’ood  Place,  1867  Mintwood  Place,  1620  Eighteenth  Street, 
♦he  Winchester  Apartment  House,  and  the  Margaret  Apartment 
House.) 

David  W.  Limerick  further  testified  May  15,  1912 : 

“By  Mr.  Sullivan: 

Q.  Mr.  Limerick,  will  you  look  at  the  press  copy  book  of  Early 
&  Lampton  and  get.  out  for  us  the  statements  of  everv  kind  and  to 
whomsoever  rendered  between  October  1,  1904,  and  the  time  when 
you  left  the  employ  of  Early  &  Lampton,  relating  in  any  wise  to  the 
properties  to  which  I  have  just  referred? 

Mr.  Darlington:  Put  the  question  differently.  He  don’t  know 
and  T  don’t  knowT  wrhat  you  refer  to. 

Q.  (Continuing:)  Relating  in  any  wise  to  1859  Mintw’ood  Place. 
A.  I  find  no  statement  in  reference  to  1859. 

Q.  iSowt  as  to  1883  Mintwood  Place?  A.  I  have  just  looked 
through  this,  and  there  is  not  anything  as  to  1863  there. 

Q  Then  as  to  1887  Mintwood  Place?  A.  I  do  find  a  statement 
here  in  reference  to  1883. 

Q.  Under  what  date  is  the  statement?  A.  February  9,  1905.” 

(The  statement  referred  to  by  witness  is  alreadv  in  evidence  as 
plaintiff’s  Exhibit  No.  1.) 

/Thereupon  upon  call  of  plaintiff’s  counsel,  Early  sub- 
493  mitted  for  inspection  cancelled  checks  showing  the  payments 
of  the  items  of  #150  to  8*.  8.  Shedd  &  Brother;  $175  to  C.  C. 

Bryan  &  Co.,  and  $125  to  Johnson  Brothers,  recited  in  said  state¬ 
ment.) 

“Bv  Mr.  Sullivan: 

Q.  Please,  also  see  wiiat  entries  of  anv  kind  vou  can  find  showing 
the  items  making  up  the  $3,404.64  charge  for  curtail  of  note  on  St, 

George  &  Expenses.  A.  I  would  not  know  whele  to  look  for  it,  Mr. 
Sullivan. 
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,**•  Darlington:  Counsel  for  Mr.  Early  produces  and  submits 
for  the  inspection  of  counsel  for  the  plaintiff  the  check  of  Charles 

wiff  'moo  m  °]e0,rSe  G,'  McEIwee>  secretary,  dated  February 
7,  1905,  for  $3,392.44,  duly  endorsed  and  stamped  “Paid”.  I  believe 

that  leaves  some  $12,  which  we  will  endeavor  to  account  for  later. 


,  9;  Ele2se  als0  Pro^uce  the  canceled  check  showing  the  payment 
of  $162,  five  years  insurance  on  the  St.  George. 

Mr.  Darlington:  Counsel  for  Early  produces  and  submits  for 
the  inspection  of  opposing  counsel  a  check  for  $121.50.  The  balance 
of  the  credit  will  be  explained  later;  it  is  drawn  by  Charles  Early  to 
the  order  of  the  Corcoran  Fire  Insurance  Company,  February  9, 
lyuo.  with  a  memorandum  on  the  check  showing  that  it  was  in  pay¬ 
ment  of  policy  No.  14,496  for  Margaret  C.  Sands.” 


i  ^*}ess  thereupon  went  through  the  Early  &  Eampton  press  copy 
books  for  press  copies  of  statements  relating  to  the  plaintiff’s  proper¬ 
ties,  but  exhibited  to  plaintiff’s  counsel  no  statements  additional  to 
those  previously  produced  and  offered  in  evidence  by  plaintiff’s  coun¬ 
sel,  excepting  rent  statement,  as  follows: 


“December  9th,  1904. 

Miss  Margaret  C.  Sands,  1867  Mintwood  Place,  N.  W. 

rent  to  Dec.  31,  1904  . ’  32.50 

To  commission . *  2  63 

check  Mrs.  Margaret  L.  Sands .  30^87 


32.50  32.50” 

By  the  Witness:  “I  have  gone  through  the  press-copy  books  up 
to  March  1st,  1905.”  1 

Witness  also  exhibited  page  455  of  press  copy  book  containing 
the  following : 

“Washington,  D.  C.,  November  19th,  1904. 
Mr.  A.  Walton  Fleming,  The  Plains,  Virginia. 

My  Dear  Sir:  I  am  trying  to  arrange  Miss  Sands’  matters  and  if 
you  will  extend  your  present  loan  on  the  St,  George  for  3  years  at 
•5%,  conditioned  upon  the  fact  that  Miss  Sands  will  make  a  curtail 
of  $2,500  on  the  present  note  of  $15,500.00,  leaving  $13,000.00  pay¬ 
able  in  3  years  at  5%,  with  all  the  taxes  and  interest  to  be  paid  to  date 
by  Miss  Sands,  you  to  deed  the  Mintwood  Place  to  Miss  Sands,  and 
to  allow  us  the  management  of  the  St.  George,  I  think  we  can  obtain 
for  her  the  $2500.00  necessary  for  the  curtail  on  said  note.  If  this 
can  be  done  we  will  put  the  St.  George  in  thorough  condition,  re¬ 
painting  and  repapering  same,  and  hereafter  you  would  have  no 
trouble  about  your  semi-annual  interest.  Please  let  me  know  by  re¬ 
turn  mail  if  you  would  be  willing  for  this  arrangement,  so  that  I 
may  procure  the  $2500.00  and  oblige 
Yours  very  truly, 


JAMES  J.  LAMPTON,  Agent” 
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Thereupon,  at  the  request  of  plaintiff’s  counsel,  witness  looked 
through  Early  &  Lamp  ton’s  hookkeeping  hooks,  to  see  what  taxes 
were  paid  by  Early  &  Lampton  on  any  of  plaintiff’s  properties  dur¬ 
ing  the  time  witness  was  with  the  firm.  Witness  stated  that  he  could 
find  the  following  items:  Sept.  20,  1904,  E.  G.  Davis,  taxes,  $139.42; 
and  Oct.  25,  1904,  $10.33,  water  rent,  these  items  appearing 

494  in  the  account  with  the  Margaret  Apartment  House. 

Witness  stayed  with  Early  &  Lampton  about  six  or  seven 
months  as  salesman  after  he  ceased  to  be  bookkeeper  in  February, 
1905. 

The  stub  to  Early  &  Lampton ’s  check  No.  3787  for  $3,881.32  is  in 
witness’  handwriting,  excepting  the  amount  and  name  of  the  payee. 

The  entrv  in  Early  &  Lampton’s  stub  book  under  date  of  March 
11,  1905.  of  deposit  of  $2,940.52  received  from  Chesley  Chesley, 
in  full  settlement  of  purchase  of  1020  Eighteenth  Street,  is  not 
in  witness’  handwriting,  and  witness  does  not  know  in  whose  hand¬ 
writing  it  is,  but  thinks  it  is  Dunnington’s. 

495  James  J.  Lampton  further  testified  May  23,  1912 : 

“Bv  Mr.  Sullivan: 

“Q.  Do  you  recall  when  1859  Mintwood  Place  was  sold?  A.  1  re¬ 
call  that  it  was  sold :  I  don’t  know  just  the  time  when  it  was  sold. 

Q.  It  was  sold  by  Early  and  Lampton,  wasn’t  it?  A.  1859  was 
sold  through  Early  and  Lampton. 

Q.  You  knew  George  B.  McDonald,  didn’t  you?  A.  I  did. 

Q.  He  was  merely  a  party  whose  name  was  used  for  convenience 
in  the  passing  of  title,  was  he  not? 

Mr.  Darlington  :  I  suggest  these  questions  should  be  a  little  less 
leading. 

A.  In  this  case,  yes.  What  I  mean  by  that  is  he  was  not  usually 
what  is  known  as  a  ‘straw  man.’ 

Q.  Well,  what  was  he  in  the  transaction?  A.  He  was  a  straw 
man  in  this  case. 

Q.  Who  prepared  the  statements  made  up  by  Early  and  Lampton 
covering  that  sale?  A.  To  whom  was  that  sale? 

Q.  J.  Edmund  Smith.  A.  I  think  I  prepared  that  statement. 

Q.  And  who  had  charge  of  the  settlement  at  the  title  company? 
A.  I  don’t  recall :  I  think  possibly  Mr.  Early  did,  the  settlement. 

Q.  1  hand  you  a  paper,  which  is  plaintiff’s  exhibit  No.  6,  and 
ask  you  whether  that  bears  your  signature?  A.  It  does? 

Q"  Do  you  recall  ever  having  given  the  plaintiff  any  other  state¬ 
ment  concerning  the  sale  of  1863  Mintwood  Place,  except  this  paper 
I  have  shown  you?  A.  That  I  think  was  closed  at  the  title  com¬ 
pany,  and  I  think  we  rendered  her  a  statement;  I  gave  her  that 
paper. 

Q.  Have  you  any  personal  knowledge  of  ever  having  given  her 
any  statement  except  this?  A.  I  think  so  but  I  am  not  positive 
about  it. 

Q.  You  got  that  $121.46  yourself,  did  you  not?  A.  T  think  I  did. 
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^'i  V'j  -™u  sure  ?ou  '■  A.  It  has  been  so  long  I  could  not 
say,  but  I  think  I  got  that  $121.46. 

Q.  The  title  company’s  statement  shows  that  that  was  paid  to 
George  B.  McDonald.  A.  \\  ell,  it  was  paid  to  George  B.  McDonald 

and  possibly  George  B.  McDonald  endorsed  it  to  me ;  I  am  not  sure  • 
1  don  t  know.  ’ 

r»  Sir  \  ,han?  >r°u  original  check  of  the  title  company  to  George 
lx  McDonald,  endorsed  by  him,  and  afterwards  endorsed  ‘credit 
account  James  J.  Lampton,  agent  Anne  L.  Lampton,’  and  ask 

you  whether  that  makes  the  matter  definite?  A.  I  think  that  is  cor¬ 
rect. 


Q.  You  recognize  your  signature  on  that  check,  do  you  not?  A.  I 

me  <0n’t  think  that  is  my  signature,  Mr.  Sullivan.  I  think  that 

49,1  lvent  to  my  credit,  James  J.  Lampton,  agent  for  Anne  L. 
Lampton. 

Q.  (Handing  check  to  witness.)  A.  I  don’t  think  that  is  my 
signature. 

Q.  Whose  signature  do  you  think  it  is?  A.  I  haven’t  any  idea.  I 

think  probably  that  was  sent  around  to  the  bank  to  my  credit _ 

anybody  could  place  that  to  my  credit. 

Q.  But  you  knew  about  it  at  the  time,  didn’t  you?  A.  Oh,  ves.” 


A  statement  consisting  of  two  pages,  pinned  together,  was  filed  as 
plain tifi  s  exhibits  83  and  84,  over  objection  of  Early’s  counsel  that 
it  must  be  proven  before  it  can  be  received  in  evidence,  plaintiff’s 

counsel  stating  that  the  plaintiff  would  herself  testify  respecting  the 
same. 

1  be  first  sheet  (plaintiff’s  exhibit  83)  is  headed  “Margaret  C 
Sands’  apartments,”  and  recites: 

(1)  As  to  the  Margaret,  that  the  gross  rents  per  year,  with  apart¬ 

ments  all  rented,  amount  to  $1416.,  and  the  gross  expenses  per 
year,  including  janitor,  gas,  taxes  and  interest  $662.02,  leaving  a 
net  rental  of  $753.98  annually.  8 

(2)  As  to  the  St.  George,  the  gross  rents  per  year,  with  apart¬ 
ments  all  rented,  amount  to  $2,394.,  and  the  gross  expenses  per  year 
including  janitor,  gas,  coal,  taxes  and  interest,  $1274.69,  leaving  a 
net  rental  of  $1119.31  annually. 

(3)  As  to  the  Winchester,  that  the  gross  rents  per  year,  with 
apartments  all  rented,  amount  to  $2760.,  and  the  gross  expenses  per 
year,  including  janitor,  gas,  taxes  and  interest,  $1417.08,  leaving  a 
net  rental  of  $1342.92  annually. 

The  second  sheet  (plaintiff’s  exhibit  84)  has  no  heading  but 
recites: 

(1)  As  to  1863  Mintwood  Place,  northwest,  that  the  gross  rental 
per  month  is  $65.,  and  the  net  income  per  month  is  $24. 
497  after  payment  of  interest  on  trust,  taxes  and  commission. 

(2)  As  to  1867  Mintwood  Place,  northwest,  that  the  re¬ 
ceipts  and  disbursements  are  the  same  as  with  respect  to  1863  Mint- 
wood  Place. 

(3)  As  to  1620  18th  street,  northwest,  that  the  gross  rental  per 
month  is  $100,  and  that  the  net  income  per  month  is  $32.50,  after 
payment  of  interest  on  trust,  taxes  and  commission. 
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(4)  As  to  1815  Kalorama  Avenue,  that  the  gross  rents  per  month 
amount  to  $125,  and  that  the  net  income  per  month  is  $64.55,  after 
payment  of  interest  on  trust,  taxes  and  commission. 

(5)  As  to  the  St.  George  Apartment,  that  the  gross  rents  per 
month  amount  to  $199.50,  and  that  the  net  income  per  month 
$77.02,  after  payment  of  interest  on  the  trust,  taxes  and  commis¬ 
sion. 

The  statement  referred  to,  consisting  of  both  sheets  (plaintiff’s 
exhibits  83  and  84)  are  exhibited  to  witness  Lampton  and  he  was 
questioned  concerning  it,  as  follows: 

“Q.  I  hand  you  a  paper  and  will  ask  you  whether  that  is  not 
an  original  statement  prepared  by  you  for  Miss  Sands,  showing  the 
prospective  income  from  her  properties,  and  given  to  her  just  prior 
to  her  going  abroad  in  May,  1906?  A.  1  really  don’t  know  whether 
it  is  or  not;  I  would  not  have  made  up  that  statement,  possibly;  the 
bookkeeper  might  have  made  it  up. 

Q.  You  mean  might  have  made  it  up  independently,  or  under 
your  direction?  A.  Might  have  made  it  up  from  the  books  show¬ 
ing  the  rents  of  Miss  Sands’  apartments  and  properties  at  that  time. 

Q.  What  bookkeeper?  A.  I  don’t  recall  who  was  the  book¬ 
keeper  then;  we  had  two  or  three  bookkeepers;  they  changed  about 
this  time;  it  was  either  Mr.  Limerick,  Mr.  Simpson  or  Mr.  Dunning- 
ton. 

Q.  Do  I  understand  you  to  say  that  you  have  no  recollection  of 
the  making  up  of  such  a  statement  for  her?  A.  From  this  I  don’t 
remember.  I  might  have  made  up  a  statement;  1  might 
498  have  asked  the  bookkeeper  to  make  up  this  statement. 

Mr.  Darlington  :  I  object  to  what  the  witness  might  have  done. 
The  question  is  what  he  recollects. 

A.  (Continuing:)  I  don’t  recollect  of  having  made  up  that  state¬ 
ment. 

Q.  Do  you  recall  that  such  a  statement  was  made  by  any  one? 
A.  1  could  not  say  positive  that  there  was  or  was  not.” 

Witness  finds  that  the  first  sheet  referred  to  (plaintiff’s  exhibit  83) 
is  press  copied  at  page  348  of  the  Early  and  Lampton  press  copy 
book,  and  that  although  it  is  not  dated,  the  page  in  the  press  copy 
book  preceding  it  is  dated  May  22,  1906,  and  the  page  succeeding  it 
is  dated  May  31,  1906. 

“Mr.  Darlington:  Will  counsel  please  state  something  about  that 
paper,  where  it  came  from  and  what  it  is,  if  he  knows  anything 
about  it? 

Mr.  Sullivan  :  I  don’t  think  it  is  necessary  to  make  any  state¬ 
ment  at  this  time  about  it. 

Mr.  Darlington  :  Well,  1  object  to  it  going  in  evidence,  especially 
the  second  sheet,  which  is  not  shown  to  be  in  any  manner  connected 
with  the  books  of  Early  &  Lampton,  or  with  that  firm. 

Mr.  Sullivan  :  I  had  just  explained  to  counsel  for  the  defendants 
off  the  record  what  this  paper  was,  and  I  think,  in  view  of  the  objec¬ 
tion  made,  it  is  only  proper,  in  justice  to  my  client,  to  restate  what 
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the,m.  th,e  record  namely,  that  this  is  one  of  the  papers 
\\hich  the  plaintiff  had  in  her  possession  when  she  returned  from 
Europe  but  which  were  mislaid  and  thought  to  be  lost,  but  were 
tound  by  me  several  months  ago. 

Mr.  Darlington:  I  still  stand  on  my  objection  to  the  second  sheet 

ot  the  paper,  and  submit  that  it  must  be  proven  before  it  can  be 
received  in  evidence.” 

In  leply  to  the  call  by  plaintiff’s  counsel  for  any  accounts  or  rec¬ 
ords  showing  commissions  and  profits  realized  by  Early  and  Lamp- 
ton  of  Charles  Early,  from  October  1,  1904,  to  February  1,  1908 
Early  s  counsel  stated  that  there  are  no  such  accounts  or  records. 

In  reply  to  further  call  of  plaintiff’s  counsel  for  original  letters 
received  by  Early  and  Lampton,  or  Early,  from  either  Miss  Sands 
or  Mrs  Sands,  from  May,  1906,  to  October  1,  1907,  Early’s  counsel 
stated  that,  masfar  as  the  knowledge  and  information  of  Early 
extends,  there  were  no  such  original  letters. 

In  reply  to  a  still  further  call  of  plaintiff’s  counsel  for  any  letters 
addressed  by  J.  W.  Harper  to  either  Miss  Sands  or  Mrs.  Sands  in 
care  of  Early  and  Lampton,  Early’s  counsel  stated  that  Early  has  no 
letters,  and  never  knew  of  any,  so  addressed,  or  addressed  in  any  way 


499  Plaintiff’s  counsel,  being  furnished  by  Early’s  bookkeeper, 
Parker,  with  a  list  of  page  numbers  as  to  rent  statements 
concerning  plaintiff’s  properties,  found  by  said  bookkeeper  in  Early 
and  Lampton  press  copy  books,  the  list  was  compared  with  the  state¬ 
ments  already  in  evidence,  (plaintiff’s  exhibit  No.  9)  and  the  fol¬ 
lowing  statements  were  found  in  said  press  copy  books,  in  addition 
to  those  already  produced : 

( 1 )  Statement  not  sufficiently  legible  to  be  copied  at  all. 

(2)  Statement  not  sufficiently  legible  to  be  copied  at  all. 

(3)  Statement  not  sufficiently  legible  to  be  copied  at  all. 

(4)  Undated  statement  relating  to  1863  Mintwood  Place,  recit¬ 
ing  $65  rent  collected  to  January  15,  1906,  commission  $3.25  and 
check  to  balance  $61.75. 

(5)  Statement,  as  follows: 


“June  11,  1906. 


Margaret  C.  Sands,  St.  George. 


No.  2.  Rent  June  1,  1906 . 

Summons  on  same  . 

...  16.50 

1  85 

No.  9.  Rent  June  16,  1906  . 

No.  3,  “  “  30,  1906  . 

No.  7.  “  “  15.  “ 

...  16.50 

...  17.00 

8  25 

1924  L  St.  N.  W.  “ 

July  1st,  “  . 

, . . .  18  00 

No.  6.  “ 

“  7,  “  . 

, . . .  17  00 

No.  8.  « 

Jan.  1,  “  . 

...  15  00 

Edward  Curtis  .... 

$7.50 

1.50 

.50 

4.80 

Henry  Corbin . 

Ernest  Lomax  .... 

•••  ••••• 

•••  ••••• 

Gas  Co . 

•  ••  ••••• 

•  •  •  ••••• 

45 — 2783a 
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W.  B.  Moses  &  Sons .  4.25 

Summons  No.  2 .  1.85 

Commission .  5.41 

Amt.  due . 84.29 


110.10  110. 10” 

(6)  Statement  dated  June  11,  1906,  apparently  relating  to  the 
Winchester  but  not  so  stating,  reciting  $141.70  due  to  plaintiff. 

(7)  Statement  dated  July  7,  1906,  apparently  relating  to  the  St. 
George,  but  not  so  stating,  reciting  $89.72  due  to  plaintiff. 

(8)  Statement  dated  July  7,  1906,  relating  to  the  Margaret,  re¬ 
citing  $109.80  due  to  plaintiff. 

(9)  Statement  dated  July  7,  1906,  apparently  relating  to  the 
Winchester,  but  not  so  stating,  reciting  $160.63  due  to  plaintiff. 

(10)  Statement  dated  July  7,  1906,  relating  to  1863  Mint- 
500  wood  Place,  reciting  payment  of  $187.50  interest  on  trust, 
and  reciting  $144.25  due  to  Early  and  Lampton. 

(11)  Statement  as  follows: 

“July  7,  1906. 


Miss  M.  C.  Sands.  General. 

Jan.  11.  Amt.  due  from  “Margaret” .  82.62 

“  “  “St.  George” .  84.29 

“  “  “Winchester”  .  141.70 

Rent  of  1859  Mintwood  as  accommodation ....  65.00 

July  7.  Amt.  due  from  “Margaret” .  109.80 

“  “  “St.  George” .  89.72 

“  “  “Winchester”  .  160.63 

Robert  Caverly . 5.95 

Amt.  due  E.  &  L.  as  per  last  statement .  24.90 

Interest  &  notes  on  1859  Mintwood .  83.20 

A.  H.  Storms .  19.30 

Note  &  Interest .  “  .  83.32 

Dep.  with  A.  N.  B .  .  11.04 

Note  &  Interest .  “  .  41.76 

R.  F.  Metzel  Co .  1.50 

Amt.  due  from  “Mintwood  PI.” .  144.25 

To  check  to  balance .  318.54 


$733.76  $733.76 

Check  Dep.  with  WThite  Star  Line  as” 

501  (12)  Undated  and  incomplete  statement  relating  to  the 

St.  George,  referring  to  rents,  in  August  and  September. 

1906. 

(13)  Statement  dated  August  9,  1906,  relating  to  the  Winchester, 
reciting  balance  of  $106.84  due  plaintiff. 

(14)  Undated  statement  relating  to  the  Margaret,  reciting 
$110.10  due  plaintiff  for  rent  in  August,  1906. 
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(15)  Statement  of  August  15,  1906,  relating  to  1863  Mintwood 
Place,  reciting  a  balance  of  $61.75  due  to  plaintiff. 

(16)  Statement  as  follows: 

“( Page  705:) 

November  12th,  1907. 

The  Margaret. 


Miss  Margaret  C.  Sands. 

Flat  No.  4.  Rent  to  Nov.  30,  1907 .  $27 . 50 

Flat  No.  1.  Rent  to  Oct.  31,  1907 .  27!  50 

Flat  No.  1.  Return  of  costs .  3.35 

To  H.  L.  Carter  Janitor  to  Oct.  15. . .  -  50 

“  Richard  A.  Buechler .  2.75 

“  Cash,  Waker  restitution .  1.50 

“  H.  L.  Carter,  Janitor  to  Oct.  31 . .  50 

“  Richard  Gasch  &  Sons .  1.00 

Corcoran  Fire  Insurance  Co .  38.00 

“  Washington  Gas  Light  Co .  4!  70 

“  commission  .  2  75 

“  amount  due  M.  C.  S.  to  balance. ! !  6  65 


$58 . 35  $58 . 35” 

(17)  Statement  of  November  12,  1907,  relating  to  the  St  Georee 
reciting  balance  of  $125.45  due  to  plaintiff. 

(18)  Statement  as  follows: 

“(Page  707:) 

November  12th,  1907. 
Miss  Margaret  C.  Sands. 

General  Account. 


By  amount  due  M.  C.  S.  from  'Margaret'. .  6.65 

By  amount  due  M.  C.  S.  from  'St.  George'.  125.45 

To  Karrick  &  Metcalf  (Col.  Sands)..  15.00 

502 

“  Henry  Corbin .  j  qq 

“  Barber  &  Ross .  2!  05 

“  Margaret  C.  Sands  (Storage  Com¬ 
pany)  .  48.00 

“  Washington  Gas  Light  Company 

(Col.  Sands)  .  5  00 

“  amount  due  M.  C.  S.  to  balance. . .  61.05 


$132.10  $132.10” 
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Pursuant  to  call  of  plaintiff’s  counsel  asking  for  Early  and  Lamp- 
ton’s  press  copy  books  relating  to  sales,  Early’s  counsel  produced  two 
press  copy  books  as  follows: 

(1)  Letter  press  rent  book  from  February  4,  1904,  to  April  4, 
1906.  being  also  a  sales  press  copy  book. 

(2)  Letter  press  sales  book  commencing  January  31,  1905. 
These  press  copy  books,  as  produced  by  Early’s  counsel,  contained 
slips  inserted  at  certain  pages,  which  were  the  pages  noted  in  the 
index  as  relating  to  plaintiff’s  affairs,  and  Early’s  counsel  prohibited 
plaintiff’s  counsel  from  examining  any  other  pages. 

At  page  390  of  the  first  named  press  copy  book  appears  a  copy  of 
statement  dated  October  20,  1904,  and  relating  to  the  Mintwood 
Home  transaction,  already  in  evidence  as  plaintiff’s  exhibit  5. 

At  page  25  of  the  second  named  press  copy  book  appears  a  copy 
of  statement  dated  March  10,  1905,  relating  to  the  Winchester  trans¬ 
action  of  March,  1905,  which  statement  is  identical  with  exhibit 
“C”  annexed  to  Early’s  answer  to  the  amended  and  supplemental 
bill. 

At  page  182  of  the  last  named  press  copy  book  occurs  a  press  copy 
of  an  undated  statement,  the  page  preceding  it  being  dated  April  6, 
1906,  and  the  page  succeeding  it  April  11,  1906,  the  said  statement 
reading  as  follows: 

503  “Miss  Margaret  C.  Sands,  in  account  with  Early  & 

Lampton. 


By  sale  of  Lot  24,  in  square  882 .  $2,350.00 

Charges: 

To  amount  paid  Moses  &  Sons  (through 

Cole  &  Donaldson) .  $284.62 

amount  paid  S.  S.  Shedd  &  Bro. 

(through  Samuel  Maddox) .  94.49 

amount  paid,  Williams  (quitclaim)..  150.00 

amount  unpaid  taxes  (inch  1905) . . .  806.70 

Holtzman,  releasing  tax  deed .  54.00 

Insurance  for  Title .  48.00 

Notar}'  fee  (deed) .  .50 

Taxes,  June  30  to  Apr.  10,  1906 .  27.61 

Adjustment  of  rents .  10.39 

Early  &  Lampton’s  check  to  balance.  873.69 


$2,350.00  $2,350.00” 

(Objected  to  by  Early’s  counsel,  claiming  that  there  is  no  basis 
in  the  pleadings  for  inquiry  in  that  matter.) 

At  page  187  of  the  last  named  press  copy  book  appears  a  press 
copy  of  the  statement  dated  May  22,  1906,  reading  as  follows: 
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“May  22,  1906. 

Miss  Margaret  C.  Sands,  in  account  with  Early  &  Lampton. 

By  sale  of  original  lot  4,  and  part  of  lot  3, 

(west  9.58  feet)  square  881 .  $1,200.00 

To  taxes,  penalty,  etc.,  paid . 

To  preparing  quit  claim . ’  ’  [ 

Recording  quit  claim . 

Notary  quit  claim.  .* . 

Hunter,  passing  title . 

Title  Co.’s  bill . 

Recording  corrected  deed . 

Notary  fee . 

Amt.  paid  Mr.  Edwards,  quit  claim. . . 

Amt.  notary  fee,  affidavits,  Mrs.  Sands 

and  Mrs.  Baldwin . 

Amt.  paid  for  surveying  lots . 

Amt.  Charles  Early  special  check  to 
balance  . 


$1,200.00  $1,200.00” 

504  (Same  objection  by  Early’s  counsel.) 

At  page  307  of  the  last  named  press  copy-book  appears  a  press 
copy  of  contract,  dated  June  21,  1907,  as  follows: 

“Office  of  Early  &  Lampton,  Real  Estate  &  Loan  Brokers,  615  14th 

Street,  N.  W. 

Washington,  D.  C.,  June  21st,  1907. 

Received  of  J.  Edmund  Smith  a  deposit  of  Seven  Hundred  and 
Fifty  00/100  Dollars,  to  be  applied  to  part  payment  of  purchase  of 
sub  Lot  131  Square  Mintwood  known  as  No.  1859  Mintwood  Place, 
N.  W.,  Washington,  D.  C.  Sold  him  for  Ninety-seven  hundred  and 
fifty  ($9,750.00)  Dollars  on  following  terms:  purchaser  to  assume 
existing:  trust  on  the  above  described  property  of  Seven  thousand 
$7,000.00)  Dollars  at  5%;  Seven  hundred  and  fifty  ($750.00)  Dol¬ 
lars  in  cash ;  and  Two  thousand  ($2,000.00)  Dollars,  payable  in 
monthly  notes  of  Fifty  ($50.00)  Dollars,  each  payable  each  month 
after  date  thereof  with  interest  at  the  rate  of  5%  per  annum,  until 
paid.  Property  sold  as  a  good  title,  or  deposit  to  be  returned  and 
sale  declared  off.  Seller  and  his  agents  assume  no  responsibility  for 
cost  of  abstract,  should  title  upon  examination  prove  defective,  nor 
for  any  damage  by  reason  of  said  title  proving  defective.  All  taxes, 
rents,  interest,  insurance,  and  special  assessments,  if  any,  to  be  paid 
to  date  of  delivery  of  deed.  Purchaser  is  required,  and  agrees  to 
make  full  settlement,  in  accordance  with  terms  of  sale,  within  ten 
days  from  this  date. 


$452 . 29 
5.00 
1.00 
1.00 
10.00 
60.00 
1.50 
1.00 
18.17 

1.00 

12.00 

637.04 
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Seller  to  give  the  usual  Special  Warranty  Deed.  Conveyancing 
at  purchaser’s  cost. 

Subject  to  approval  of  owner. 

EARLY  &  LAMPTON, 

Agents  for  M.  C.  Sands ,  Owner. 

Confirmed,  ratified  and  approved: 

- ,  Owner. 

J.  EDMUND  SMITH, 

Purchaser .” 

At  pages  311  and  312  of  the  last  named  press  copy  hook  appears 
a  press  copy  of  a  statement  dated  June  27,  1907,  (a  copy  of  which 
statement  already  appears  at  page  186  of  this  statement  of  the  evi¬ 
dence.) 

At  page  313  of  the  last  named  press  copy  book  appears  a  press 
copy  of  a  statement  dated  June  27,  1907,  (the  original  of 

505  which  statement  already  appears  at  page  57  of  this  statement 
of  the  evidence.) 

Plaintiff’s  counsel  was  shown  nothing  else  in  said  press  copy  books 
that  was  already  in  evidence. 

Plaintiff’s  counsel  thereupon  called  upon  the  defendants  on  the 
record  to  have  a  further  search  made  and  to  produce  any  statement 
relating  to  the  $1,100  trust  placed  on  1859  Mintwood  Place  in  Octo¬ 
ber.  1905;  also  any  statement  relating  to  the  sale  of  1863  Mint- 
wood  Place  of  August,  1907.  and,  further,  any  statement  or  state¬ 
ments  relating  to  the  sale  of  1867  Mintwood  Place  and  1620  18th 
street. 

Upon  call  by  plaintiff’s  counsel,  Early’s  counsel  produced  another 
letter  press  copv  book  of  Early  and  Lampton,  from  April,  1906,  to 
August  10.  1908,  and  plaintiff’s  counsel  was  shown  page  412  thereof, 
upon  which  appeared  letter  press  copy  (already  copied  at  bottom  of 
page  122  of  this  statement  of  the  evidence) .  The  press  copy  referred 
to  appears  on  the  bottom  half  of  said  page  412  of  the  copy  book,  the 
top  half  of  the  page  containing  a  press  copy  of  letter  relating  to  a 
matter  foreign  to  plaintiff’s  affairs,  hut  also  dated  June  14,  1907. 
Said  page  412  of  the  copy  hook  is  torn  near  the  inner  edge  half  way 
up  the  sheet,  and  the  sheet  is  somewhat  wrinkled  across  the  center 
of  the  page  between  this  press  copy  and  the  press  copy  on  the  top 
half  of  the  sheet.  The  index  to  said  press  copy  book  recites: 

“M.  C.  Sands,  86,  137,  357,  406,  412,  459,  70,  541.” 

506  This  index  has  the  appearance  of  an  erasure  having  been 
made  and  the  figure  “412”  written  over  the  erasure.  A 

check  mark  appears  opposite  the  various  letter*  in  the  book,  includ¬ 
ing  the  letter  at  the  top  of  page  412,  but  no  check  mark  appears 
opposite  the  letter  in  question  appearing  at  the  bottom  of  page  412. 

Plaintiff’s  counsel  looked  at  the  several  pages  indicated  on  the 
index,  but  no  letter  relating  to  plaintiff’s  affairs  could  be  found 
at  page  459,  though  a  letter  foreign  to  her  affairs,  dated  August  2, 
1907,  addressed  to  Miss  Mary  Ingersol  Sterling  was  found  there. 
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A  press  copy  of  a  letter  dated  February  8,  1908,  appearing  in  said 
press  copy  book  and  examined  by  plaintiff’s  counsel,  was  thereupon 
read  in  evidence  by  Early’s  counsel,  said  letter  reading : 


“February  8th,  1908. 

Mr.  Joseph  \V.  Harper,  Kearnevsville,  W.  Va. 

Dear  Sir  :  I  am  in  receipt  of  your  favor  of  February  7th.  En- 
dosed  you  will  find  corrected  statement  of  your  account  to  date, 
lhe  first  statement  sent  you  was  not  overlooked  by  me.  I  now  send 
you  a  statement  which  I  have  overlooked,  and  which  is  correct  in 
every  particular.  In  the  other  statement  some  of  the  vouchers 
were  charged  to  you,  which  should  not  have  been  charged,  and  one 
voucher  for  janitor's  service  was  not  charged  to  you,  which  should 

have  been,  and  the  account  as  it  now  stands  as  above  stated  is  cor¬ 
rect  to  the  cent,  I  believe. 

There  were  certain  repairs  that  were  promised  when  the  build¬ 
ing  was  rented  and  those  charges  you  will  have  to  stand  so  far  as 
Early  &  Lampton  are  concerned.  I  also  enclose  you  statement  for 
rent  of  flats  Nos.  1  and  2,  which  is  for  the  amount  due  you  in  con¬ 
nection  with  these  two  flats. 

When  you  took  1924  N  st.,  N.  W.,  it  was  in  perfect  order,  and 
\  ou  ha\e  no  charges  of  miv  kind  whatever  against  that  property 
but  when  you  sold  the  Winchester  you  were  fully  aware  of  the  fact 
of  the  condition  of  the  furnace  and  other  things  which  you  did  not 
report  or  say  anything  about  and  which  were  impossible  for  Dr. 

D/ar  m>rpelf  to  know  anything  about.  However,  we  have 
507  charged  up  these  repairs  to  him  and  the  bills  rendered  in  this 

account  are  correct,  fair  and  just  and  the  account  must  stand 
as  we  now  send  it. 

I  will  not  undertake  to  replv  to  your  untrentlemanly  statement 
about  the  loan  of  1924  N  st.,  N.  W.  The  Fidelity  Trust  Company 
claims  to  have  written  me  a  letter  sometime  ago  regarding  the  mat¬ 
ter  of  the  interest,  which  if  they  wrrote,  as  they  claim,  was  never 
received  by  me,  and  I  made  no  statement  of  anv  kind  or  character 
regarding  the  rate  of  interest  on  1924  N  street,  but  what  was  abso¬ 
lutely  true,  and  I  consider  by  statement  and  my  veracity  on  that 
point  as  correct  as  any  one’s  and  my  statement' was  borne  out  by 
the  certificate  of  title  by  which  you  settled  the  whole  business. 

You  were  told  positively  by  me  that  the  loan  was  far  overdue 
but  it  had  been  running  at  4-4/10%  and  you  knew  that  fact  when 
you  closed  the  transaction  and  I  did  not  tell  you  that  the  loan  could 
run  as  long  as  you  chose.  I  made  no  such  statement.  I  onlv  said 
that  the  loan  had  been  running  at  4-4/10%. 

Yours  truly, 


CHARLES  EARLY.” 


During  the  production  of  said  press  copy  books  the  three  following 
colloquies  occurred  between  counsel: 

1.  “Mr.  Sullivan:  I  call  attention  to  the  fact  that  the  letter 
dated  June  14th,  1907,  appearing  at  page  412,  is  press  copied  on  the 


360  NATIONAL  SAVINGS  A  TRUST  CO.,  ETC.,  ET  AL.  VS. 

bottom  half  of  a  sheet  on  the  upper  half  of  which  a  letter  relating  to 
another  matter  appears,  bearing  the  same  date;  and  further  that 
the  lower  half  of  this  sheet,  being  page  412,  is  torn  near  the  inner 
edge  half  way  up  the  sheet,  and  the  sheet  is  considerably  wrinkled 
differently  from  other  pages  in  the  book,  as  if  this  last  letter  of 
June  14th,  1907,  may  have  been  press  copied  at  a  later  time;  and 
further  that  the  index  of  this  press  copy  book  plainly  shows  a  change 
in  the  indexing  to  incorporate  this  page  412. 

Mr.  Darlington:  In  a  space  conveniently  left  for  the  purpose. 

Mr.  Sullivan:  I  disagree  with  Mr.  Darlington  in  his  interpre¬ 
tation  of  this  index,  and  request  that  the  whole  line  containing  this 
index  be  cut  out,  together  with  the  page  412,  and  filed  in  evidence. 

Mr.  Darlington:  Nothing  of  that  sort  will  be  done.  I  ask  the 
Examiner,  however,  to  mark  the  letter  press  book  both  on  the  title 
page  and  on  page  412,  in  some  suitable  way,  noting  on  the  record, 
and  we  will  produce  the  original  at  the  hearing. 

(The  page  numbered  412,  as  well  as  the  title  page  referred  to, 
are  aceordinglv  marked  by  the  Examiner  “For  Identification  C.  E. 
No.  2”.) 

Mr.  Darlington:  I  call  attention  to  the  fact  that  both  the  able 
counsel  for  the  complainant  are  apparently  engaged  in  an  effort  still 
further  to  wrinkle  page  412. 

508  Mr.  Sullivan  :  I  don't  think  counsel  can  seriously  mean 
that  this  page  has  been  in  anywise  wrinkled  by  us. 

Mr.  Darlington:  You  have  just  been  doubling  it  up,  back  and 
forth,  both  of  you. 

Mr.  Sullivan:  I  just  turned  the  page  over. 

Mr.  Darlington:  You  had  it  doubled  over  at  the  time  I  spoke 
to  you. 

Mr.  Sullivan:  Does  counsel  notice  any  increased  wrinkling? 

Mr.  Darlington:  I  didn’t  notice  much  wrinkling  in  the  first 
place.  The  book  will  speak  for  itself. 

Mr.  Sullivan:  I  also  call  attention  to  the  fact  that  this  alleged 
letter,  dated  June  14,  1907,  to  Miss  Sands,  does  not  bear  a  check 
mark  opposite  the  same  as  do  the  other  letters  press  copied  in  this 
book,  which  mark  evidently  is  intended  to  indicate  the  sending  or 
verification  of  the  letter.” 

2.  “Mr.  Sullivan:  I  am  entirely  willing  to  offer  the  book  in 
evidence. 

Mr.  Darlington:  You  are  very  generous  wTith  other  people’s 
records. 

Page  459  is  being  inspected  by  counsel  for  the  complainant. 

Mr.  Sullivan:  Which  is  a  letter  dated  August  2,  1907,  addressed 
to  Mrs.  Mary  Ingersol  Sterling,  and  counsel  for  defendant  is  asked 
to  explain  what  relation  it  has  to  this  case? 

Mr.  Darlington:  I  am  simply  insisting  that,  having  called  for 
the  book  and  examined  two  letters,  if  you  are  going  to  examine  any 
others,  the  record  must  show  which  ones  you  are  examining,  and  it 
is  for  you  to  explain  why. 

Mr.  Sullivan:  Mr.  Early’s  bookkeeper  put  a  slip  in  this  book 
at  this  page,  with  ‘M.  C.  Sands’  marked  on  it,  indicating  that  that 
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wrs  one  of  the  papers  relating  to  her  matters,  and  I  simply  opened 
the  book  at  that  page,  whereupon  Mr.  Darlington  made  his  state¬ 
ment,  and  I  must  object  to  these  repeated  statements  by  counsel. 
Does  counsel  deny  that  that  occurred? 

Mr.  Darlington:  I  haven’t  the  slightest  idea  whether  it  did  or 
not,  except  you  say  so. 

vf  ^y.LLn  AN:  Y°u  have  been  here  all  during  this  examination. 
Mr.  Darlington,  haven’t  you? 

Mr.  Darlington:  Yes,  and  haven’t  seen  anything  you  stated  with 
respect  to  this  letter. 

xl* %  Sullivan  :  You  haven’t  seen  the  bookkeeper  produce 
this  book  with  slips  in  it  for  me  to  turn  the  places  indicated 
by  the  slips? 

Mr.  Darlington:  I  haven’t  seen  the  bookkeeper  produce  that 
book  with  slip  at  that  place;  he  may  have  done  so;  I  don’t  know. 
Mr.  Sullivan  :  Don’t  you  see  the  slip  there  now? 

Mr.  Darlington  :  \\  hat  are  you  examining  it  for?  If  you  see 
it  doesn  t  concern  you  what  are  you  examining  it  for?  I  called 
counsel  s  attention,  the  moment  he  opened  the  book,  to  the  fact  that 
it  had  not  any  relation  to  this  matter,  whereupon  he  persisted  in 
making  his  examination. 

Counsel  is  now  examining  page  430,  where  there  is  no  book  mark. 
Mr.  oullivan  Counsel  is  again  mistakenly  stating  occurrences. 
1  am  simply  turning  the  pages  over  to  get  to  the  next  mark,  which 
is  at  page  470. 

Mr.  Darlington:  Why  was  it  necessary  to  open  the  book  where 

there  was  no  book  mark,  in  order  to  get  to  the  place  where  there  was 
a  book  mark? 

Mr.  Sullivan:  The  bqok  was  already  opened  at  the  previous 
page  indicated  by  the  slip  of  Mr.  Early’s  bookkeeper. 

Mr.  Darlington  :  Again  I  deny  the  statement ;  there  was  none 
tiiere,  or  an}  tiling  gIsg  there  that  required  it  to  be  opened  there. 
Mr.  Sullivan:  Do  you  refer  to  page  430,  Mr.  Darlino-ton? 

Mr.  Darlington  :  The  last  page  I  noted,  yes. 

Mr.  Sullivan:  No  one  claims  there  was. 

.  Mr.  Darlington  :  Counsel  are  now  examining  page  470. 

Mr.  Sullivan:  The  page  which  I  have  just  examined  contains 
a  telegram  to  Miss  Sands,  which  is  already  copied  in  the  record  at 
page  315. 

Mr.  Darlington:  Dated  September  5,  1907. 

Mr.  Sullivan  :  I  would  rather  your  bookkeeper  turn  over  these 
pages  in  order  that  there  may  be  no  further  controversy  about  the 
turning  over  of  these  pages.  I  request  counsel  himself  to  turn 
to  these  markers  that  his  client’s  bookkeeper  has  put  into  these 
pages. 

Mr.  Darlington.  Counsel  had  no  difhculty  himself  in  turning 
to  them,  without  going  to  pages  where  there  was  none,  as  he  did  in 
the  case  of  page  460.” 

510  3.  “Mr.  Sullivan:  I  call  attention  to  the  fact  that  in 

going  over  these  press  copy  books  I  have  had  to  limit  myself 
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to  the  place  that  was  marked  by  the  slips  by  the  defendant  Early’s 
bookkeeper,  and  have  not  been  given  free  access  to  the  books. 

Mr.  Darlington:  Counsel  can  hardly  mean  to  be  taken  liter¬ 
ally.  lie  has  compared  the  slips  with  the  index,  to  my  personal 
knowledge  and  to  my  personal  observation,  and  has  examined  every 
letter  in  the  statement.  lie  could  hardly  be  expected  to  be  turned 
loose  in  this  book  which  concerns  the  private  affairs  of  other  parties 
for  unrestricted  examination. 

I  now  produce,  pursuant  to  call,  ledger - 

Mr.  Sullivan  :  Counsel,  of  course,  understands  that  in  calling 
for  all  of  these  books  and  papers  the  plaintiff  does  not  concede  the 
genuineness  of  any  of  the  transactions  but  simply  as  papers  in  the 
possession  of  the  defendant. 

Mr.  Darlington:  I  understand  nothing  of  the  sort.  Counsel 
calls  for  the  books  of  Early  and  Lampton,  and  they  are  produced 
as  the  books  of  Early  and  Lampton.  If  they  are  to  be  charged  with 
being  forgeries  and  not  genuine,  we  shall  call  for  proof,  and  will 
insist  that  they  are  prima  facie  evidence  when  produced  as  called 
for. 

Mr.  Sullivan:  We  do  not  so  recognize  that. 

Mr.  Darlington  :  Then  I  shall  decline  to  produce  any  further 
books  or  papers.  If  counsel  insist  or  claims  that  I  must  further 
follow  that  up  with  proof  of  their  genuineness  and  that  they  are 
presumed  to  be  forgeries  or  counterfeits,  then  I  shall  decline  to 
produce  any  further  books  or  papers. 

Mr.  Sullivan:  We  do  not  dispute  that  these  are  books  of  Early 
and  Lampton,  but  we  concede  nothing  as  to  when  the  entries  were 
made,  or  as  to  whether  the  entries  made  indicate  transactions  as  they 
actually  occurred. 

Mr.  Darlington:  In  other  words,  you  deny  any  probative  force 
or  effect  when  they  are  produced,  and  in  view  of  that  attitude  I  shall 
decline  to  produce  any  more.” 

Thereafter  the  following  further  colloquy  took  place  between 
counsel : 

“Mr.  Sullivan:  I  desire  now  to  inspect  the  ledger  accounts  of 
Early  and  Lampton  which  are  in  this  office  at  the  present  moment, 
pursuant  to  what  I  believe  to  be  the  right  of  an  attorney  for  a  fidu¬ 
ciary  defendant,  respecting  the  accounts  kept  by  her  fiduciary  repre¬ 
sentatives. 

Mr.  Darlington:  In  view  of  the  statement  by  counsel  for  the 
complainant  that  he  desires  to  inspect  the  books  of  Early 
511  and  Lampton  on  the  basis  of  their  being  genuine  if  they 
help  him,  and  of  being  forgeries  or  counterfeits  if  they  do 
not,  I  shall  decline  to  produce  any  books,  leaving  him  to  get  them 
by  subpoena  duces  tecum,  subject  to  the  legal  consequences  of  offer¬ 
ing  them  under  the  subpoena  duces  tecum. 

Mr.  Sullivan:  Will  counsel  allow  the  inspection  upon  agree¬ 
ment  that  the  books  shall  be  treated  as  though  they  had  been  called 
for  under  a  subpoena  duces  tecum? 

Mr.  Darlington:  And  offered  in  evidence? 

Mr.  Sullivan:  Called  for  under  a  subpoena  duces  tecum. 
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Mr  Dar^ngtgn..  If  called  for  under  a  subpoena  duces  tecum  I 
shall  decline  to  permit  their  inspection  except  on  the  terms  that  they 
should  go  in  evidence  when  inspected. 

Mr.  Sullivan:  I  refuse  to  make  any  terms  with  counsel.  The 
rules  of  law  and  evidence  will  govern  the  conduct  of  the  case.  I 
am  willing  to  examine  them  and  take  the  consequences  of  what  the 
rules  of  law  and  evidence  are. 

Mr.  Darlington:  I  decline  to  produce  them  for  the  purpose  of 
private  inspection,  and  with  the  statement  of  counsel  that  he  does 
not  propose  to  offer  them  in  evidence  without  they  suit  his  purpose. 
1  he  object  of  a  subpceena  duces  decum  being,  as  I  understand  it,  to 
produce  evidence  and  not  fields  of  exploration  and  exploitation  simi¬ 
lar  to  the  IJarper-Dyar  episode. 

1  ¥r;.^ULL.IVAN :  'Then  T  understand  counsel  refuses  to  permit  the 
p  aintiff  to  inspect  these  books  without  entering  into  an  agreement 
with  counsel  for  defendant  on  the  subject? 

Mr.  Darlington  :  If  the  attitude  of  counsel  for  the  defendant  is 
not  sufficiently  explicit  he  despairs  of  his  ability  to  make  it  so. 

at  '5ullivan:  is  all:  we  will  have  to  get  a  subpoena. 

Mr.  Darlington  :  I  will  tell  you  now,  when  vou  get  the  subpoena 
duces  tecum  you  are  not  going  to  examine  these  books  unless  it  goes 
into  the  record.  Everything  you  examine  will  go  into  the  record.” 

The  account  books  of  Early  and  Lampton  referred  to,  having  al¬ 
ready  been  called  for  under  subpoena  duces  tecum  of  Marcn  7th 
1912,  and  the  attention  of  Early’s  counsel  being  directed  to  that 

cio  f?CtVan,d  said  counseI  sti11  refusing  to  permit  inspection  of 
512  the  books  except  on  the  conditions  already  stated  by  him, 

plaintiff’s  counsel  had  the  Examiner  certify  to  the  court  the 
question  of  plaintiff’s  right  in  the  premises,  and'  also  the  question 
of  plaintiffs  right  to  examine  the  press  copy  books  of  Early  and 
Lampton  already  produced  before  the  Examiner,  to  ascertain 
whether  the  pages  at  which  the  defendants  have  placed  slips  were 
all  the  pages  on  which  appear  statements  and  letters  relating  to 
the  affairs  of  plaintiff  in  dispute.  On  April  30,  1912,  Early’s  coun¬ 
sel  had  been  served  with  written  notice  by  plaintiff’s  counsel  to 
produce : 

“All  press  copy  books  showing  all  statements  of  everv  kind,  unto 
whomsoever  rendered  between  October  1,  1904,  and  October  1 
1907,  relating  in  any  wise  to  1859  Mintwood  Place.  1863  Mintwood 
Place,  1867  Mintwood  Place,  1620  18th  street,  the  Winchester  Apart¬ 
ment  House,  and  the  Margaret  Apartment  House.” 

James  H.  Simi>son,  testified  July  8,  1912. 

Twenty-five  years  of  age;  was  bookkeeper  for  Early  and  Lamp- 
ton  from  November,  1905,  until  the  spring  of  1907— about  March 
1907,  during  which  period  he  was  the  only  bookkeeper  of  the  firm. 
He  had  had  no  practical  experience  as  a  bookkeeper  before  going 
with  Early  and  Lampton.  Started  at  about  $7  a  week  and  was  get¬ 
ting  about  $60  a  month  when  he  left.  The  firm’s  bookkeeping  sys¬ 
tem  was  in  force  when  the  witness  left  there ;  be  did  not  devise  it. 
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“Q.  Please  explain  briefly  what  that  system  was?  A.  Well,  as 
near  as  I  remember — it  has  been  a  long  time  ago — but  as  near  as  I 
remember  we  ran  what  you  might  term  a  scratch  book  for  the  enter¬ 
ing  of  rents,  the  recipts  of  rents,  and  from  that  it  was  posted  direct¬ 
ly  to  the  ledger,  and  statements  of  rent  account  were  made  directly 
from  the  ledger  and  checks  drawn  for  the  balances.  The  check 
book,  if  I  remember  correctly,  was  taken  in  connection  with  the 
ledger  in  order  to  find  the  balance. 

Q,  What  do  you  mean  by  the  check  book?  A.  Just  the 
513  ordinary  check  book.  I  don’t  think,  if  I  remember  cor¬ 
rectly — I  am  quite  positive — that  we  ran  no  cash  book;  that 
we  used  the  check  book  as  the  book  of  original  entry  for  for  a  cash 
book. 

Q.  By  ‘check  book’  do  you  mean  a  check  stub  book?  A.  A  check 
stub  book,  yes;  that  is  my  recollection.  In  reference  to  sales,  the 
only  record  kept  of  sales,  I  think,  was  a  press  copy  of  the  statements 
rendered  the  parties  in  connection  with  the  sales;  those  copies  were 
kept  in  letter  press  books. 

Q.  Was  any  entry  whatever  made  in  the  bookkeeping  books  with 
reference  to  sales?  A.  Now,  that  I  don’t  remember.  If  there  was 
it  was  only  in  reference  to  the  commissions. 

Q.  Do  you  recall  whether  there  was  any  account  kept  in  the 
account  books  with  reference  to  commissions  or  profits?  A.  I  don’t 
recall  that. 

Q.  Do  you  recall  whether  you  had  anything  to  do  with  keeping 
any  account  between  the  members  of  the  firm  with  respect  to  com¬ 
missions  or  profits?  A.  Why,  I  remember  that  there  was  an  ac¬ 
count  kept  with  Mr.  Early  and  with  Mr.  Lampton.  In  that  ac¬ 
count  the  amounts  which  Mr.  Early  and  Mr.  Lampton,  respectively, 
drew  from  the  business  were  charged.  Now  I  am  not  positive 
whether  that  was  solelv  rent  or  solelv  commissions  from  sales  and 
loans  made.” 

Lampton  haJ  nothing  to  do  with  giving  directions  for  work  on  the 
books  at  all ;  witness’  orders  came  from  Early. 

At  the  request  of  plaintiff’s  counsel,  defendant  Early  permitted 
the  firm  bookkeeping  books  to  be  inspected  by  the  witness  in  the 
giving  of  his  testimony.  Over  objection  by  Early’s  counsel  that  the 
testimony  is  irrelevant  to  any  issue  in  the  cause,  and  further  that 
the  witness  is  testifying  from  inferences,  the  witness  testified: 

“Q.  Have  you  a  distinct  recollection  on  the  subject  of  whether 
or  not  commissions  were  charged  the  plumber  Lomax  on  plumbing 
bills  rendered  the  firm  of  Early  and  Lampton?  A.  Commissions 
were  charged  on  those  bills,  but  whether  you  would  consider  them 
charged  to  Mr.  Lomax  or  not  I  don’t  know.  The  commissions  were 
charged.  The  face  of  the  bill  was  charged  to  the  owner  of  the 
property  who  hafi  the  work  done,  and  the  workmen  received  the  face 
less  the  commission. 

Q.  Which  was  what  percent,  if  you  recall?  A.  As  I  recall  it,  it 
was  ten  per  cent. 

Mr.  Darlington:  Objection  renewed. 
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9*  a  uniform  practice  or  not?  A.  A  uniform  practice. 

Q-  M  hat  is  that  item  of  January  14th?  Is  that  1908,  on  page 
419?  A.  It  is  not  1908;  it  is  January  14th,  1907. 

Q.  Is  that  item  in  your  handwriting?  A.  Yes. 

Q.  The  item  reads  ‘January  14th  S.  Q.  &  L.  T.,  10607/  To  what 

does  that  refer,  if  you  know?  A.  I  have  no  recollection  of  that 
item. 

Q.  Is  there  no  way  in  the  bookkeeping  system  by  which  that 
could  be  ascertained?  A.  Not  without  the  book  of  original  entry  in 
which  that  entry  was  made. 

514  Q.  Do  you  recall  distinctly  whether  there  was  a  book  of 
original  entry?  A.  There  was  a  book  of  original  entry,  but 
just  exactly  what  that  book  consisted  of  I  don’t  remember.” 

Q.  During  the  time  you  kept  the  account  with  reference  to  the 
affairs  of  Margaret  C.  Sands,  from  whom  did  you  receive  your  di¬ 
rections  as  to  the  entries  to  be  made?  A.  I  don’t  exactly  understand 
\  our  question,  Mr..  Sullivan  If  you  mean  who  gave  me  the  entries 
to  make,  the  entries  in  reference  to  Miss  Sands’  account,  as  I  re¬ 
member,  were  simply  routine  rent  entries  which  were  made  in  the 
ordinary  course  of  the  day’s  work,  without  specific  instructions  from 
any  one. 

Q.  By  that  do  you  mean  that  the  account  with  her  was  limited  to 
rent  matters?  A.  As  I  remember  it. 

Q.  Now.  please  turn  to  her  account  in  ledger  No.  2.  A.  (The 
witness  did  so.) 

Mr.  Darlington:  Just  say  counsel  examines  the  account  of  Miss 
Sands  at  page  179  of  ledger  No.  2;  also  at  page  180;  also  pages 
181,  182,  183  and  184;  also  page  299,  all  relating  to  the  Winchester; 
also  page  115,  116,  117,  relating  to  general  account;  118  and  119 
and  120  relating  to  the  Margaret,  and  121  relating  to  1620  18th 
street;  also  125  relating  to  Nos.  1863  and  1867  Mintwood  Place, 
and  page  126  relating  exclusively  to  1863  Mintwood  Place.  Pa^es 
129,  130,  131,  132,  133,  134,  135  and  136,  relating  to  the  St. 
George. 

Q.  Please  turn  to  the  account,  if  there  is  one,  of  Ernest  Lomax, 
the  plumber  to  which  you  have  referred,  and  see  whether  there  are 
any  items  in  that  account  in  the  book  in  which  you  are  now  looking 
relating  to  Miss  Margaret  C.  Sands,  and  whether  there  are  any  com¬ 
missions  charged  against  Lomax  on  account  of  those  items?  A.  On 
November  27,  1905,  is  the  first  entry.  That  is  on  page  177.  It  is 
in  my  handwriting,  in  reference  to  any  of  Miss  Sands’  property. 
That  is  a  credit  to  Lomax  of  $1.25. 

*Q,  For  what?  A.  Work;  evidently  work. 

By  Mr.  Darlington: 

Q.  Work  on  what?  A.  On  the  Winchester. 

Q.  Now,  in  reference  to  the  commission,  that  item,  in  connection 
with  a  number  of  other  items  under  the  same  date,  made  a  total 
credit  to  Lomax’s  account  of  $69.25,  from  which  amount  ten  per 
cent  commission  was  deducted  and  a  check  given  to  Lomax  for 
$62.32? 
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Mr.  Sullivan  :  I  don’t  think  it  necessary  to  encumber  the  record 
by  asking  the  witness  to  go  through  this  account  of  Ernest  Lomax. 
The  account  shows  commissions  charged  right  straight  through,  a 
commission  of  10  per  cent  on  the  amount  of  his  hills  for  plumbing 
work,  and  I  don’t  think  counsel  will  dispute  that. 

Mr.  Darlington:  Well,  I  think  the  total  of  them  should  be 
shown  if  they  are  relied  upon  for  any  purpose;  of  course, 
515  subject  to  my  objection  that  they  relate  to  no  issue  in  the 
pleadings.  T  am  quite  willing  that  the  total  might  be  ag¬ 
gregated  by  the  witness.” 

After  perusal  of  the  books  by  the  witness  he  exhibited  items  show¬ 
ing  bills  of  Ernest  Lomax  aggregating  $300.51  charged  against  Miss 
Sands’  account,  and  showing  that  in  every  instance  the  full  amount 
of  Lomax’s  hill  was  charged  against  Miss  Sands’  account,  without  a 
10  per  cent  or  other  deduction,  and  without  referring  in  the  account 
to  any  deduction,  though,  as  a  matter  of  fact,  Early  and  Lampton 
always  deducted  10  per  cent  from  the  hill  in  making  payment  to 
Lomax.  Witness  also  exhibited  other  items  showing  the  same  de¬ 
duction  of  10  per  cent  to  have  been  made  in  paying  other  repair 
men,  and  that  the  full  amount  of  their  bills,  without  the  10  per  cent 
reduction,  and  without  referring  to  it,  had  been  charged  against 
Miss  Sands’  account,  these  items  of  charge  against  Miss  Sands’  ac¬ 
count,  for  bills  of  other  repair  men,  as  exhibited  by  the  witness  ag¬ 
gregating  as  follows: 

(1)  M.  F.  Hobson.  $768.75;  J.  F.  Craven,  $92.20;  William  Con- 
radis  Co.,  $141.50;  Selzer  Heating  Company,  $59.50;  Robert  B. 
Caverly,  $83.74;  William  H.  Clark,  $30.00,  R.  F.  Metzel  Company, 
$13.25,  Cornell  Wall  Paper  Company,  $101.45. 

The  accounts  appearing  in  Early  and  Lampton’s  books  with  these 
several  repair  men,  as  exhibited  by  the  witness,  show  that  only  90% 
of  the  face  of  these  bills  were  paid  to  them,  the  other  10%  being  car¬ 
ried  to  Early  and  Lampton’s  profit  and  loss  account. 

The  signature  “James  H.  Simpson,  bookkeeper”  to  letter  of  Sep¬ 
tember  14,  1906,  (copied  at  pages  121  and  122  of  this  statement 
of  the  evidence)  appearing  in  Early  and  Lampton’s  letter 
516  press  book,  looks  like  witness’  signature,  but  he  has  no  recol¬ 
lection  of  the  letter.  Does  not  remember  anv  time  when 

V 

Early  and  Lampton  were  both  away  from  the  office  at  the  same  time, 
and  so  important  a  letter  as  that  would  certainly  have  been  either 
handed  to  witness  by  Early  or  Lampton,  or  written  at  their  direc¬ 
tion. 

Witness  used  infrequently  to  see  Lawrence  Sands  in  the  office. 
Always  used  to  speak  to  him  and  hold  a  personal  conversation  with 
him. 

To  the  best  of  witness’  knowledge,  he  knows  of  no  one  by  the 
name  of  James  E.  Evans,  and  never  heard  of  such  a  man. 

As  near  as  witness  can  recall,  a  majority  of  Early  and  Lampton’s 
statements  of  account  to  their  clients  were  made  up  and  mailed 
about  the  10th  of  the  month.  It  is  his  recollection  that  there  were 
a  few  accounts  which  covered  more  than  one  month  at  a  time. 


Margaret  c.  sand?. 
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“Q.  What  is  your  recollection  about  the  statements  relating  to 
the  matters  of  Margaret  C.  Sands?  A.  As  near  as  I  can  remember 
they  were  monthly  accounts. 

Q.  And  did  you  prepare  the  statements?  A.  I  prepared  the  state¬ 
ments. 

Q.  From  the  books?  A.  From  the  books. 

Q.  And  what  did  you  do  with  the  statements  after  you  had  pre- 
pared  them?  A  The  statements  would  be  prepared, '  vouchers  at- 
tached  to  them  for  all  expenditures,  and  a  check  drawn  and  given 
to  Mr.  Early  for  examination  and  signature  to  the  check. 

a  an^en  ™ W0UJd  happen  to  the  statement  and  voucher? 
A.  1  hey  would  be  mailed  to  the  respective  parties. 

Af  D°  ever  Pergonally  mailing  any  statement  to  Miss 

Margaret  C.  .  ands?  A.  I  do  not  personally  recall  any  particular 
instance,  no,  sir. 

Q.  Do  you  recall  what  you  did  with  the  statement  in  her  matters? 
A.  1  have  some  recollection  that  in  Miss  Sands’  case  the  statements 
and  checks  were  given  to  Mr.  Lampton,  however,  I  7  am  not  pre¬ 
pared  to  say  positive  that  that  was  the  case;  that  is  my  recollection.” 

517  Cross: 

*  •  I  .  . ,  .  .  ,  in  the  commissions  on  rent  collec¬ 

tions  but  nothing  to  do  with  collecting  the  rent  or  keeping  an  ac¬ 
count  ol  it,  and  the  latter  was  exclusively  in  charge  of  Early 

Q.  Do  y  ou  recall  any  reason  wThy  any  of  the  rent  statements 
were  given  to  Mr.  Lampton,  if  they  were  given  to  him?  A  If  any 
accounts  were  given  to  Mr.  Lampton  it  would  only  have  been,  as  I 
remember,  Miss  Sands’  account,  because  Miss  Sands  was  directly  as 
1  was  given  to  understand,  Mr.  Lampton ’s  client. 

Q.  By  whom  were  you  given  to  understand  that?  A.  Why,  I  do 

not  remember;  that  was  the  impression  given  me  when  I  entered 
the  office. 

Q.  And  it  is  that  fact  or  that  circumstance  which  leads  you  to 
suppose  that  some  of  the  rent  statements  may  have  been  given  to 
him  instead  of  mailed  to  her?  A.  Yes,  sir.” 

As  far  as  witness  can  recall,  he  mailed  Miss  Sands’  rent  statements 
to  her  in  the  regular  course  of  business,  just  the  same  as  anybody 
else,  unless  at  sometime  he  might  have  given  some  to  Lampton,  as  to 
which  latter  fact  he  is  not  positive. 

Was  a  stenographer  before  employment  by  Early  and  Lampton 
and  had  acquired  his  knowledge  of  stenography  at  the  Business 
High  School,  at  which  institution  he  also  studied  bookkeeping  In 

Early  and  Lampton’s  office  he  was  a  bookkeeper  from  the  begin¬ 
ning.  6 

The  book  witness  has  referred  to  as  a  scratch  book  wTas  simply  a 
twro  column  journal  book.  Does  not  remember  that  it  wras  a  double 
entry  book ;  his  recollection  is  not  clear  on  that  point.  In  this  book 
w  ould  be  entered  the  date,  name  of  tenant,  name  of  owrner,  name 
of  apartment,  and  the  date  to  wThich  the  rent  was  paid.  This  book 
is  regularly  paged  and  the  page  references  in  the  ledger  refer  to  these 
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pages.  Witness  used  to  receive  the  rents,  make  the  entries 

518  and  then  carry  them  forward  to  the  ledger.  To  the  best  of 
witness’  knowledge,  information  and  belief,  the  record  of  the 

rents  was  kept  accurately,  correctly  and  honestly,  and  he  never  re¬ 
ceived  instructions  from  anybody  not  to  enter  rents  received  or  not 
to  keep  an  honest  account. 

The  statements  prepared  by  witness  were  correct,  honest  and  ac¬ 
curate,  to  the  best  of  his  knowledge  and  belief,  the  balances  stated  in 
them  were  correct,  and  checks  were  drawn  to  pay  the  balances  as 
stated. 

Witness’  recollection  is  not  clear  as  to  whether  payments  for  re¬ 
pairs  and  things  of  that  sort  were  entered  in  this  scraten  book.  There 
was  a  book  of  original  entry  for  the  disbursements,  but  what  it  was 
witness  does  not  remember.  The  disbursements  were  shown  by 
check  stub  book.  There  might  have  been  some  few  little  charges, 
such  as  weekly  payments  for  moving  ashes  that  may  have  been  paid 
in  cash. 

After  making  up  the  statements  witness  submitted  them,  together 
with  the  vouchers,  to  Early,  and  he  would  examine  them  and  then 
sign  the  check,  which  witness  had  prepared.  In  ordinary  course  of 
business,  they  would  then  be  given  to  witness  to  mail.  He  has  a  rec¬ 
ollection  that  in  one  or  two  cases  he  gave  Lampton  Miss  Sands’  ac¬ 
count,  but  he  is  not  absolutely  positive.  Even  in  those  cases  the 
checks  were  payable  to  Miss  Sands’  order. 

“Q.  Who  made  up  these  records  of  sales,  the  press  copy  of  which 
in  the  letter  book  constituted  the  record  in  your  office  of  a  sale?  A. 
Mr.  Early  or  Mr.  Lampton. 

Q.  Was  there  any  rule  to  determine  whether  Early  made  them 
or  whether  Lampton  made  them,  or  each  make  a  statement 

519  for  his  own  sales?  A.  No  sir. 

Q.  Do  you  mean  that  Mr.  Early  would  make  statements 
of  Lampton ’s  sales  and  Lampton  of  Early’s  sales,  or  each  make  his 
own?  A.  Mr.  Early  made  the  majority  of  the  statements  of  sales. 

Q.  Regardless  of  who  made  them?  A.  Regardless  of  who  made 
them. 

Q.  Do  you  remember  any  instance  of  a  sale  of  any  of  the  Sands’ 
property  of  which  Mr.  Early  made  a  statement?  A.  No,  sir. 

The  entries  in  the  Sandsraccount  as  to  rents  were  merely  routine 
entries. 

Witness  would  not  have  written  anything  in  the  letter  of  Sep¬ 
tember  14,  1906,  already  referred  to,  unless  it  was  true,  or  he  was 
under  the  impression  it  was  true.  Witness  should  certainly  have 
known  whether  Lampton  was  out  of  the  city,  and  whether  he  had 
deposited  the  two  sums  of  money  at  distinct  dates  with  the  White 
Star  Line  to  Miss  Sands’  credit,  and  likewise  would  have  known  the 
date;  would  have  known  about  the  payment  of  the  semi-annual  in¬ 
terest  on  the  St.  George  only  by  being  instructed  to  draw  a  check; 
and  when  he  wrote  the  letter  knew  whether  he  had  drawn  such  a 
check,  and  whether  it  greatly  reduced  the  proceeds  of  the  rents.  At 
least,  witness  would  have  known  so  had  he  written  the  letter,  but  he 
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rveco'1tcti?n  of  doing  so-  Witness  didn’t  say  anything  in  the 
letter  which  he  knew  not  to  be  true.  J  8  • 

h  S'  ‘^Pd  nothing  that  you  could  have  w-ritten  without  knowing 
whether  it  was  true  or  not,  is  there?  A.  Well,  only  in  reference  to 

tor  Uy  f°tr  Hlking  up  t,lese  notes  mentioned  in  the  letter,  and 
tor  the  necessity  tor  paying  out  the  large  sums  of  money  on  her 
account,  as  shown  by  the  statement. 

Q.  ^ou  might  not  have  known  the  necessity,  but  you  did  know 
that  the  payments  had  been  made?  A.  I  knew  whatever  payment 
~.,n  ,,  Ila:n  made  and  I  knew  whatever  notes  had  been  paid 

» °"’  l|ave  y°u  any  doubt  that  you  wrote  that  letter, 
not  reca/l  it  PS°n?  A'  Slmp  y  this’  Mr'  Darlington,  that  I  do 

Q.  It  has  been  five  years  ago,  hasn’t  it?  A.  Six  years  ago 
of -,'tettor  TS  ‘iTr  str,anf  ‘Jmtyou  could  not  recall  the  writing 
Darlington.1  t  U<t  tlm6'  A'  14  does  not  seem  stran8e  to  me,  Mr. 

Q.  Can  you  account  in  any  way  for  your  signature  in  your  own 

timfoo't  oHi’  “"I  y°Ur  description  of  yourself  as  the  bookkeeper  at 
the  loot  of  it,  unless  you  had  written  it?  A.  No  sir.”  F 

i  hen  witness  first  went  with  the  firm  they  had  twTo  rooms  and 

later  on  Early  took  another  little  room  in  the  rear  of  the  first  two 

making  three  altogether.  W  itness  first  had  a  desk  in  the  middle  of 

street*186  r°°nl’  ^  ater  WaS  pUt  the  wind°w  fronting  on  14th 

Knows  of  no  Mr.  Evans  in  connection  with  the  office  while  wit- 
ness  was  there.  l[r 

Redirect : 

Rents  brought  into  the  office  were  paid  at  witness’  desk,  and 
those  received  by  mail  were  handed  to  witness  by  Early  In  one  or 
two  instances  witness  might  have  been  out  when  rents  were  paid 
at  the  desk.  Limerick  was  in  the  office  during  a  portion  of  the 
period  witness  was  employed  there,  but  had  nothing  to  do  with  the 
collection  of  rents,  nor  did  Early  or  Lampton  have  anything  to  do 
wuth  them  if  witness  was  in  the  office.  j  g  ao 

“By  Mr.  Sullivan: 

i  ,that  y0U  made  any  entries  in  the  accounts  re¬ 

lating  to  Miss  Sands  matter  that  you  relied  in  so  doing  solely  upon 

information  imparted  to  you  by  one  of  the  members  of  the  firm? 
A.  It  is  entirely  possible. 

*91  Q-.ts  it  Possible  that  you  had  no  knowledge  at  the  time 
521  of  this  letter,  or  alleged  letter  of  September  14,  1906  that 
xj  j  10^  and  Lainpton  had  to  take  up  several  notes  of  Mr 
Hendricks  ?  A.  All  I  can  say  about  that  is  this,  that  in  case  those 
notes  of  Mr  Hendricks  referred  to  were  taken  up,  that  I  should 
have  made  the  entries  on  the  books.  1 
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By  Mr.  Darlington: 

Q.  And  drawn  the  checks?  A.  And  undoubtedly  have  drawn 
the  checks. 

By  Mr.  Sullivan: 

Q.  Well,  is  it  possible  that  you  wrote  that  letter  stating  what  is 
stated  in  there  in  reliance  upon  information  imparted  to  you  by 
one  of  the  members  of  the  firm,  and  on  information  you  had  not 
had  at  the  time?  A.  As  I  stated  before,  it  is  entirely  possible  that 
I  wrote  this  letter  referring  to  the  necessity  for  payment  of  these 
Hendricks’  notes  and  for  the  disbursement  of  other  large  sums, 
relying  upon  what  was  told  me  by  either  Mr.  Early  or  Mr.  Lamp- 
ton. 

By  Mr.  Darlington  : 

Q.  But  the  payments  themselves  you  knew  about?  A.  But  the 
payments  themselves  I  would  have  known  about.  In  other  words, 
the  drawing  of  the  checks  or  the  entering  of  the  checks  on  the 
books  I  would  have  known  about.  Mr.  Darlington  says  the  pay¬ 
ment  I  would  have  known  about.  It  is  entirely  possible  that  the 
payments  I  would  not  have  known  about,  because  Mr.  Early  or 
Mr.  Lampton  might  have  made  the  payment  himself ;  but  the  draw¬ 
ing  of  the  checks  and  the  entering  of  the  checks,  making  the  entry 
on  the  account,  I  would  have  made. 

By  Mr.  Sullivan  : 

Q.  If  one  of  the  members  of  the  firm  gave  you  the  information 
contained  in  this  letter  with  directions  to  write  this  letter,  would  you 
have  necessarily  gone  to  your  books  to  verify  whether  t lie  informa¬ 
tion  was  true  before  you  wrote  the  letter?  A.  I  can’t  say  exactly 
what  I  would  have  done  then,  but  now  it  seems  to  me  that  in  case 
anything  of  that  kind  was  given  me  to  write,  that  I  should  cer¬ 
tainly  verify  it  before  it  went  out,  if  it  referred  to  books  in  my 
charge.  You  see,  Mr.  Sullivan,  in  talking  about  that  letter  you  are 
talking  about  something  I  don’t  remember,  and  asking  me  what  I 
would  have  done.  I  can  only  tell  you  what  I  would  do  now,  and 
what  I  would  have  done  then,  to  the  best  of  my  knowledge  and 
belief  now. 

Q.  Do  I  understand  you  to  say  that  you  would  not  have  relied 
upon  information  given  to  you  by  one  of  the  members  of  the  firm? 
A.  As  to  figures  I  would  not;  I  would  have  compared  figures. 

Q.  Do  you  find  any  figures  given  in  this  letter  with  the  excep¬ 
tion  of  the  $1  50,  White  Star  Line  remittance?  A.  I  believe  there 
is.  Yes,  sir,  in  referring  to  the  deposits,  one  on  the  9th  of  July  for 
$318.54,  and  one  on  the  20th  of  August  for  $150.  Now,  I  would 
not  have  written  that  without  being  sure  that  those  were  the 
522  correct  amounts.  And  then  again  in  the  following  para¬ 
graph  the  $150  remittance  by  the  White  Star  Line.  It  says: 
‘I  beg,  however,  to  state  that  on  Monday  morning,  September  17th, 
I  will  deposit  with  the  White  Star  Line  to  your  credit  a  check  for 
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$150.  I  would  not  have  written  that  had  I  not  been  very  sure  that 
I  was  going  to  deposit  a  check  Monday  morning  for  that  amount. 

Q.  How  about  these  statements  in  regard  to  J.  Thilman  Hen¬ 
dricks? 

Mr.  Darlington:  I  object.  Counsel  ought  not  to  cross-examine 
his  own  witness,  at  least  any  further.  The  witness  has  already 
stated  that  he  may  have  relied  on  Earlv  and  Lampton  as  to  the 
necessity  of  these  payments,  but  as  to  the  fact  of  them  he  knew  that 
he  had  drawn  the  checks  and  made  the  entries  in  the  account. 

Mr.  Sullivan:  T  simply  want  to  know  what  his  recollection  is 
as  to  whether  he  would  have  verified  the  statements  contained  in 
this  paragraph  relating  to  Hendricks. 

Mr.  Darlington  :  There  cannot  he  any  question  about  that.  The 
checks  are  accessible. 

By  Mr.  Sullivan: 

Q.  Just  answer  the  question,  please.  A.  There  is  only  one  thing 
that  I  may  say  there,  which  would  be  that  it  would  be  almost  of 
necessity  that  I  should  have  relied  upon  something  there,  because 
in  payment  of  several  notes  to  Mr.  Hendricks  there  might  have 
been  only  one  check,  and  this  distinctly  says  ‘several  of  your  notes 
in  favor  of  J.  Thilman  Hendricks.’  Now,  in  that  case  I  would 
almost  have  certainly  received  that  information  from  some  one  in 
the  office,  either  Mr.  Early  or  Mr.  Lampton. 

Q.  Can  you  state  whether,  if  you  wrote  this  letter,  you  did  so 
upon  your  own  initiative  or  at  the  suggestion  of  a  member  of  the 
firm? 

Mr.  Darlington:  I  object.  The  letter  shows  on  its  face  how 
he  wrote  it. 

A.  From  the  contents  of  the  letter,  it  would  seem  to  me  that  I 
wrote  it  at  the  direction  of  possibly  Mr.  Early. 

Q.  Can  you  state  positively  that,  whenever  you  prepared  a  state¬ 
ment  relating  to  Miss  Sands’  matters  that  the  check  was  forwarded 
with  that  statement?  A.  I  cannot  state  positively,  no,  sir. 

Q.  Can  you  state  positively  that  a  check  was  given  with  that 
statement  to  Mr.  Lampton  in  all  cases  in  which  it  was  not  for¬ 
warded?  A.  I  can’t  state  that  positively  either.” 

It  was  an  invariable  rule  of  the  office  that  there  must  be  a 
voucher  for  each  disbursement,  and  in  making  up  the  statements 
witness  must  therefore  have  vouchers  for  each  disbursement.  It 
is  entirely  possible,  though  witness  does  not  remember  it, 
523  that  he  might  have  made  up  statements  without  being  able 
to  find  all  the  vouchers. 

% 

Becross : 

The  only  reason  witness  has  to  suppose  that  Early  asked  him  to 
write  the  letter  of  September  14,  1906,  already  referred  to,  is  that 
Lampton  was  out  of  the  city.  It  is  possible  that  Lampton  may  have 
handed  witness  Miss  Sands’  letter  just  as  Lampton  was  leaving 
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the  city,  and  told  witness  to  answer  it,  giving  Miss  Sands  the  infor¬ 
mation  from  the  books.  Witness  recalls  no  occasion  when  Early 
and  Lampton  were  both  out  of  the  city  at  the  same  time,  and  is 
almost  prepared  to  say  that  there  was  no  occasion  when  they  were 
both  away.  Has  no  means  of  determining  the  fact,  except  that  he 
recalls  no  occasion  when  he  was  solely  in  charge  of  the  office.  It 
might  possibly  have  been. 

“Q.  Do  you  recall  any  instance  of  any  entries  in  Miss  Sands’ 
account  which  you  made  without  any  knowledge  of  your  own,  and 
simply  on  information  given  to  you  by  Early  or  Lampton?  A.  I 
recall  no  instance  of  that  kind.” 

524  James  F.  Shea,  testified  July  18th,  1912. 

Real  estate  broker,  engaged  in  the  real  estate  business  nineteen 
years,  buying  and  selling  real  estate  in  the  northwest  section,  as 
well  as  in  the  other  sections  of  Washington.  Has  operated  more 
extensively  in  the  east  and  southwest  sections.  During  the  last 
ten  years  he  has  familiarized  himself  in  a  reasonable  wTay  with 
values  in  the  northwest  section,  which  familiarization,  together 
with  the  sales  he  has  been  instrumental  in  making,  has  enabled 
him  to  form  an  opinion  as  to  values  in  particular  cases  that  he 
would  investigate. 

Was  asked  by  Mr.  Sullivan  to  look  at  premises  1924  N  Street, 
Northwest,  so  as  to  testify  as  to  its  value;  wTas  not  told  in  what  case 
he  would  be  called  to  testify,  nor  given  any  hint  as  to  whether  it 
would  benefit  Mr.  Sullivan’s  client,  whoever  he  might  be,  to  have 
testimony  of  a  high  or  a  low*  price.  Witness  examined  said  prem¬ 
ises,  and  thinks  its  fair  market  value  is  about  $5000.  It  is  a  three 
story  and  basement  house.  In  the  basement  there  is  a  furnished 
room  in  front,  and  kitchen  in  the  rear;  then,  on  the  main  floor, 
there  is  a  parlor  and  a  dining  room.  In  the  second  story  there  are 
two  rooms  and  a  bath,  and  in  the  third  storv  two  rooms  and  a  hall 
room.  Witness’  opinion  of  the  value  of  the  property  would  not  be 
changed  by  knowledge  that  the  premises  rent  for  $35.50  per  month, 
and  have  been  so  rented  to  the  same  tenant  continuously  for  nine 
or  ten  years  last  past. 

Asked  whether  he  know's  of  any  change  in  the  situation,  •  or 
change  in  values  there  during  the  last  five  years,  replied  that  he 
should  sav  the  tendency  is  downward — that  in  recent  vears  the 
number  of  newT  houses  that  have  been  erected  throughout  the 

525  city  has  been  such  that  houses  constructed  on  an  older  plan 
have  depreciated  in  value.  Would  say  that  reasonably  there 

has  been  a  deterioration  of  about  ten  per  cent — or  rather  from  five 
per  cent  to  ten  per  cent — in  that  property  within  five  years.  Would 
say  its  value  about  five  years  ago  was  $5,250  to  $5,500.  Has  been 
familiar  with  that  locality  during  the  past  five  years,  but  has  not 
bought  or  sold  property  in  that  square.  The  nearest  he  has  been 
familiar  with  has  been  on  L  Street,  where  he  has  houses  for  rent, 
but  that  is,  of  course,  a  different  class  of  property — it  could  hardly 
be  classed  as  being  the  same.  Would  say  that  the  deterioration  to 
which  he  has  referred  began  before  December,  1907.  Ten  per 
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cent  is  about  as  large  a  deterioration  as  should  be  figured  upon.  His 
reason  for  speaking  of  deterioration  is  not  alone  that  the  property 
has  deteriorated  so  much,  but  in  recent  years  the  demand  for  this 
class  of  property  has  slowed  down,  so  that  the  deterioration  is  not 
*  so  much  in  the  property  itself  as  in  the  price,  which,  in  the  last 
analysis,  determines  its  value. 

Cross: 

The  L  Street  houses  that  witness  has  been  renting  are  about  two 
squares  south  of  1924  N  Street. 

Property  that  will  net  six  per  cent  in  a  fair  location  is  considered 
a  good  proposition. 

Redirect: 

By  six  per  cent  net  witness  means  after  the  payment  of  taxes, 
repairs,  water  rent  and  other  charges.  The  income  derived  from 
residence  property  in  Washington  is,  in  some  cases,  uncertain  in 
amount,  but  they  try  to  figure  on  the  net  revenue  of  about 
526  five  and  a  half  to  six  per  cent.  The  reason  for  the  uncer¬ 
tainty  in  the  income  is  that  houses  are  often  vacant,  and  the 
income  each  year  is  affected  by  the  vacancies,  and  the  houses  some¬ 
times  undergo  repairs,  which  are  much  heavier  in  some  years  than 
in  others,  and  affect  the  income. 

Recross : 

Witness  deducts  2%  to  3  per  cent  from  the  gross  income  of  prop¬ 
erty  as  a  fair  idea  of  its  net  income,  and  that  varies  according  to 
the  class  of  property.  For  instance,  a  smaller  property  has  to  be 
figured  on  a  larger  income.  As  a  rule,  the  smaller  properties  are 
better  renters,  but  there  are  frequent  changes  in  the  tenants,  and  the 
larger  income  covers  the  more  frequent  vacancies  and  more  irre¬ 
sponsible  tenants.  Of  course,  the  only  way  we  can  talk  about  these 
things  is  the  general  average. 

William  A.  Hill  testified  July  18,  1912. 

Member  of  the  corporation  of  Moore  &  Hill.  Remembers  the 
transaction  of  April,  1905,  in  which  Moore  &  Hill  purchased  1867 
Mintwood  Place,  Northwest,  for  their  client  Mrs.  E.  S.  Danenhower. 

Produces,  as  the  original  contract  covering  that  purchase  paper 
filed  as  plaintiff’s  exhibit  85,  as  follows : 

“Office  of  Early  &  Lamp  ton, 

Real  Estate  &  Loan  Brokers, 

615  14th  Street,  N.  W. 

“Washington,  D.  C.,  April  5th,  1905. 

“Received  of  Moore  &  Hill,  Agents,  a  deposit  of  One  Hundred 
and  Fifty  ($150.00)  Dollars,  to  be  applied  to  part  payment  of  pur¬ 
chase  of  sub-lot  135,  Square  Mintwood,  known  as  premises  No.  1867 
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Mintwood  Place  sold  them  for  Ninety-eight  Hundred  and 
527  Fifty  ($9,850.00)  Dollars  on  following  terms:  Thirtv-three 
Hundred  and  Fifty  ($3,350.00)  Dollars  cash.  Balance- 
Purchaser  to  assume  trust  of  $6,500.00  on  the  above  described  prop¬ 
erty,  said  trust  to  be  for  three  years  and  bearing  interest  at  the  rate 
of  5%  per  annum,  payable  semi-annually.  Extension  or  placing 
of  said  loan  of  $6,500.00  to  be  at  no  expense  to  the  purchaser. 
Property  sold  as  a  good  title,  or  deposit  to  be  returned  and  sale 
declared  off.  Seller  and  his  agents  assume  no  responsibility  for  cost 
of  Abstract,  should  title  upon  examination  prove  defective,  nor  for 
any  damages  by  reason  of  said  title  proving  defective.  All  taxes, 
interest,  insurance,  rent  and  water  rent  to  be  paid  to  date  of  delivery 
of  deed.  Purchaser  is  required,  and  agrees  to  make  full  settlement, 
m  accordance  with  terms  of  sale,  within  thirtv  days  from  this  date. 

Seller  to  give  the  usual  Special  Warranty  Deed.' 

Conveyancing  at  purchaser’s  cost. 

It  is  further  agreed  that  the  owner  of  the  property  shall  deliver 
to  the  purchaser  the  possession  of  the  above  described  premises  on 
or  before  April  20th,  1905. 

EARLY  &  LAMPTON, 

Agents  for  James  E.  Evans ,  Owner. 

Confirmed,  ratified,  and  approved.” 

Does  not  know  in  whose  handwriting  the  signature  “Early  & 
Lampton”  is  written.  Had  a  communication  from  Early  in  the 
matter  of  the  settlement,  which  communication  he  produces  filed 
as  plaintiff’s  exhibit  86,  as  follows: 

“Early  &  Lampton, 

Real  Estate  Brokers,  Loans  and  Insurance, 

Nos.  615  and  617  14th  Street,  N.  W. 

Washington,  D.  C.,  May  5th,  1905. 

Mr*  Hill:  You  seemed  to  think  without  a  doubt  that  we  should 
pay  for  the  release  in  the  matter  of  #  1867  Mintwood  Place,  and  I 
shall  feel  better  about  it  by  enclosing  as  I  do,  $1.25  within. 

Yours, 

C.  EARLY.” 

The  negotiation  in  the  transaction,  according  to  witness’  recollec¬ 
tion,  was  carried  on  with  Lampton,  as  witness  remembers  it — it  has 
been  se\en  years  ago.  Lampton  did  not  state  whether  he  was  act- 
ing  indi\ idually  or  for  the  firm  of  Early  &  Lampton.  As  witness 
remembers  it,  the  house  was  simply  offered  in  Moore  &  Hill’s 
528  office  for  sale,  and  witness  found*  a  purchaser  for  it.  Wit¬ 
ness  does  not  recall  that  he  had  anything  to  do  with  Stone 
&  Fairfax  in  the  matter.  Presumes  that  he  imparted  to  Lampton 
the  information  that  he,  witness,  had  found  a  purchaser. 
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William  H.  Linkins  testified  July  18,  1912: 

Real  estate  business  ^engaged  in  that  business  about  eighteen  years 
not  continuously,  but  has  had  a  good  deal  to  do  with  real  estate  for 
about  eighteen  years.  Has  bought  and  sold  property  in  the  northwest 
section  of  the  city,  and  is  generally  familiar  with  the  city  all  over. 
Has  been  selling  property  more  or  less  all  the  time,  but  cannot 
recall  any  particular  sale  in  the  immediate  neighborhood  of  1924  M 

''ec®ntly,\  ‘hough  he  supposes  he  would  be  able 
t?‘,'  0lie  lf  he  took  a  little  time.  Has  appraised  for  clients  of 
the  olhce  several  pieces  m  that  immediate  vicinity  for  purposes  of 
loans  and  otherwise,  including  1153  21st  Street,  in  that  neighbor¬ 
hood,  near  the  corner  of  21st  and  M;  also  1232  New  Hampshire 
Avenue,  and  1209  New  Hampshire  Avenue,  he  thinks  the  num- 

His  experience  in  the  real  estate  business  and  his  familiarity  with 
property  in  the  northwest  section,  has  enabled  him  to  form  an 
opinion  as  to  the  fair  market  value  of  property  which  he  would  be 
called  upon  to  examine  and  appraise. 

Mr.  Sullivan  requested  witness  to  examine  1924  N  Street  North- 
west,  and  ascertain  the  fair  market  value  of  it,  and  also  what  vvit- 

'V0U'd  be  "'!  hng  !°  Fie  for  i4-  Witness  was  not  told  the 
nature  of  the  suit  in  which  he  would  be  called  to  testify,  or  who 

was  the >  plaintiff  or  defendant,  and  don’t  know  now.  No  suggest 

,90  !on.°"  hln,t  "•asg'v'ent0  witness  as  to  whether  it  would  be  to 

529  the  interest  of  Mr.  Sullivan’s  client  to  have  a  low  figure  or  a 

lgh  figure  put  on  the  property,  and,  moreover,  it  would 
have  made  no  difference  with  the  witness  if  he  had 

Has  examined  1924  N  Street,  Northwest,  from  the  outside,  was 
unable  to  gain  access  through  the  house.  Also  examined  the  house 
at  the  back,  and  examined  the  premises  next  door.  1924  N  Street 

backbvordh<inSethWlthtthree  ftor‘eS  and  basement>  and  «  very  small 
back  jard  in  the  nature  of  an  area  and  no  rear  alley,  and  no 

entrance  from  the  rear.  The  lot  is  about  seventeen  feet  wide 

should  judge  the  house  is  about  twenty-five  years  old  nossiblv 

longer  than  that,  about  thirty  years.  Should  say  the  house  was 

worth  about  $4,o00.  Witness  would  not  be  willing  to  buv  the 

property  at  above  $4,000,  in  its  present  condition  in  that  location 

t4  MnkT)  i  lr  mark°t  value  is  that  which  he  has  stated,  namely,' 
$4,500.  That  property  has  been  practically  at  a  standstill  bv  rea¬ 
son  of  its  construction  for  the  past  ten  years.  No  house  with  a 
basement  kitchen  can  be  sold  to  a  party  for  a  home  to  advantage, 
so  that  it  must  be  figured  upon  as  an  investment  proposition  more 
than  as  a  residence.  Judging  from  the  appearance  of  the  back  of 
the  house  and  from  the  glimpse  witness  got  of  the  cellar,  he  would 
say  that  the  house  has  deteriorated  about  $200  in  interior  repair 
m  the  last  five  years;  otherwise  would  say  that  it  was  worth  about 
the  same  five  years  ago  as  it  is  today.  Possibly  $200  would  cover 
both  in  deterioration  and  depreciation;  there  has  unquestionably 
been  depreciation  there,  as  well  as  deterioration.  Witness’  experi¬ 
ence  is  that  property  can  be  judged  fairly  accurately  from  the  way 
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it  is  kept  up  at  the  back.  Didn’t  gain  access  to  the  house  at  all- 
just  simply  looked  in  the  cellar.  The  house  is  desirable  in  the 
locality  in  a  way,  but  no  basement  house  in  that  locality 

530  could  be  sold  as  a  home  to  advantage. 

There  has  not  been  a  good  sale  for  houses  of  that  build 
for  ten  or  fifteen  years.  Possibly  near  $100  would  cover  the  depre¬ 
ciation  as  distinguished  from  deterioration,  in  the  last  five  years. 
Would  not  say  that  the  property  has  depreciated  ten  per  cent  in  the 
last  five  years,  but  thinks  his  estimate  of  $100  would  cover  it. 
Thinks  it  has  been  pretty  nearly  stationary  there  for  five  years. 
Thinks  it  lias  gotten  about  as  low  as  it  would  go  for  some  time, 
until  it  goes  into  a  negro  occupancy,  and  that  is  probably  what  will 
eventually  come.  There  has  been  a  tendency  in  that  neighborhood 
to  come  into  negro  occupancy  for  the  past  fifteen  years — will  say 
longer  than  that,  twenty  years.  There  have  been  a  number  of 
rows  in  that  general  vicinity  that  have  been  seriously  affected  by 
negro  occupancy,  and  in  making  up  his  opinion  as  to  the  value  of 
1924  N  Street,  witness  considered  the  proximity  of  this  race  of 
people  to  the  property. 

Cross: 

Has  done  a  good  deal  of  law  work,  most  of  it  has  been  in 
connection  with  real  estate  in  the  closing  of  estates;  very  little  of 
time  has  been  active  law  work.  Is  a  member  of  the  bar,  and  has 
never  been  a  licensed  real  estate  agent.  Witness’  father  is  a  real 
estate  agent,  and  his  real  estate  business  has  been  simply  connected 
with  his  father’s  office,  and  also  with  the  office  of  his  brother 
Charles.  Started  in  the  real  estate  business  as  a  collector  of  rents 
when  thirteen  years  old. 

Does  not  think  the  condition  of  the  interior  repairs  of  a  house  can 
be  told  from  looking  at  the  back  of  the  house,  but  it  is  frequently 
indicative  of  the  condition  the  house  has  been  kept  in.  Wit- 

531  ness  has  looked  at  the  back  of  1924  N  Street,  and  looked 
through  the  window  of  the  cellar,  and  on  that  data  has  made 

an  estimate,  as  he  has  stated,  of  the  depreciation  of  ulterior  repairs 
for  five  years. 

Thinks  the  frame  house  next  door  is  occupied  by  negroes _ from 

its  appearance  it  is  very  probably  in  negro  occupancy  or  would 
shortly  come  to  it.  Such  a  situation  can  be  told  from  appearances, 
just  as  one  can  tell  by  the  size  of  the  waves  how  deep  the  water  is! 
There  are  some  negro  houses  in  the  same  square,  on  the  east  side 
of  Twentieth  Street,  between  M  and  N. 


On  July  18,  1912,  the  Examiner  in  Chancery  in  this  case,  exhib¬ 
ited  the  following  papers  found  by  him  in  Early  &  Lampton’s  press 
copy-books  in  his  examination  made  pursuant  to  order  of  Court  of 
June  25,  1912: 

(1)  At  page  435  of  letter  press  book,  April,  1906,  to  August  10 
1908,  the  following:  ’ 
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“July  2nd,  1907. 

Itev.  J.  Edmund  Smith,  1859  Mintwood  Place,  Northwest,  Wash¬ 
ington,  D.  C. 

Dear  Sir:  We  beg  leave  to  enclose  herewith  the  following  papers 
in  connection  with  the  purchase,  by  you,  of  premises  No.  1859 
Mintwood  Place,  Northwest: 

No.  1.  Copy  of  Mortgagee  Certificate. 

No.  2.  Continuation  of  Title. 

No.  3.  Tax  certificate  and  tax  bills  paid  to  June  30,  1907. 

No.  4.  Title  Co.'s  bill  receipted. 

No.  5.  Statement  and  our  check  for  $134.47. 

No.  6.  Recorder’s  Receipt  for  deed  from  George  R.  McDonald  to 
J.  Edmund  Smith. 

No.  8.  Receipt  for  interest  on  $7,000  to  Feb.  12,  1907,  amount 
$175.00.  ’  ’ 

Yours  very  truly, 

CHARLES  EARLY. 

E.  &  L.” 


532  (2)  At  page  42,  of  the  sales  book,  the  following: 

“Stone  &  Fairfax  in  Account  with  Early  &  Lampton,  May  4th,  1905. 


By  sale  of  No.  1867  Mintwood  Place,  N.  W .  $9  850.00 

V2  month’s  rent . ’  ’  32.50 

Water  rent  .  1  34 

T°  trust  . ’.7.7  $7,506!  66 

Interest  on  trust .  387.50 

Commission  to  Moore  &  Hill .  I06.OO 

Amount  paid  Mrs.  Rooks .  150  00 

Taxes  . .  61 ’.68 

Amount  paid  James  E.  Evans,  conveying 

.  7.00 

Amount  paid  cleaning  house .  •  5.00 

Amount  paid  for  gas  fixtures .  6.05 

Check  to  Early  &  Lampton .  833.30 

Check  to  Stone  &  Fairfax,  enclosed .  833.31 


$9,883 . 84  $9,883 . 84 
EARLY  &  LAMPTON.” 


(3)  At  page  114,  of  sales  book,  the  following: 

“The  St.  George. 

Price,  $27,500.00.  Trust,  $12,500.00.  Rent,  $2,484.00.  Equity, 
$15,000. 

Expenses  .  $349.00  Rents .  $2,484.00 

Interest  .  625.00  Expenses .  974.00 


Total .  $974.00  Net .  $1,510.00” 

48 — 2783a 


378  NATIONAL  SAVINGS  &  TRUST  CO.,  ETC.,  ET  AL.  VS. 

On  August  12,  1912,  the  Examiner,  pursuant  to  his  examination 
under  the  order  of  Court  oi  June  25,  1912,  exhibited  the  following 
further  paper  found  by  him  at  pages  622  and  623  of  Early  &  Lamp- 
ton’s  letter  press  book  of  February  28,  1904,  to  April  4,  1906. 

“(Friday  night,  11:00  p.  m.) 

Washington,  D.  C.,  March  18,  1905. 

My  Dear  Lampton:  Closed  with  Stone  &  Fairfax  today  for  the 
Winchester.  We  had  not  enough  money  in  our  account  by  more 
than  $400.00.  Ilad  to  take  $400.00  out  of  rent  account  and  use 
what  money  we  had  in  our  account  and  $170.00  we  got  from  Stone 
&  Fairfax,  besides  the  credits  we  got  on  account  of  rents  and  taxes 
in  the  settlement  with  Harper.  Miller  of  the  Title  Co.,  did  not  have 
time  to  give  me  statement,  but  I  looked  over  his  and  it  appeared 
all  o.  k.  What  arrangements  have,  or  did  you  make  about  the  ad¬ 
vance  we  make  her  to  pay  this  amount.  I  think  T  am  cor- 
533  rect  that  it  will  amount  in  total  to  about  $450.00  to  $460.00 
that  she  will  owe  us  in  cash  on  account  of  the  purchase  of 
the  Winchester,  more  than  she  had  with  us  on  account  of  the  net 
amount  she  received  from  the  sale  of  #1620  18th  St.,  N.  W.  She 
will  also  be  due  a  considerable  amount  in  the  adjustment  of  inter- 
terest,  taxes,  etc.  on  account  of  No.  1867  Mintwood  Place,  besides  the 
commission  due  us  for  sale  of  1620  18th  St.,  and  #1867  Mintwood 
Place.  However,  I  understood  we  were  to  take  her  note  for  $500.00 
on  account  of  the  commission  to  be  reduced  every  30  or  60  or  90 
days.  I  asked  her  to  sign  the  note,  but  she  preferred  to  await  your 
return,  and  said  she  did  not  so  understand  it.  T  said  but  little  to 
her,  not  knowing  what  you  had  said  or  agreed  to  do,  or  whether 
you  had  mentioned  it  to  her  at  all,  therefore  T  shall  say  nothing 
more  to  her  until  you  return  and  you  can  fix  it  with  her.  Young 
Stevens  asked  me  for  money,  but  as  1  had  received  none,  and  had 
advanced  several  hundred  dollars,  1  did  not  give  him  any,  and  I 
suppose  what  you  promised  him  was  more  in  the  way  of  a  gift  than 
for  any  real  service  he  rendered,  as  I  know  he  could  not  have  been 
of  any  real  service  to  you  in  the  matter,  except  policy.  I  have  been 
busy  all  day  with  this  matter,  and  all  the  leases  for  the  Rothert  prop¬ 
erties  and  the  Winchester  leases,  etc.,  etc. 

Sanner  would  not  close,  as  he  said  the  proposition  was  changed, 
in  this  way,  that  he  did  not  wish  to  pay  out  $1,700.00  in  cash,  on 
account  of  the  lot.  He  did  not  object  to  giving  me  his  check  for 
f 23i 6^20  and  my  giving  him  back  check  for  the  amount  due  him 
$36.20,  and  retain  his  deed  until  Jonas  arranged  to  pay  him  the 
amount  advanced,  and  again  I  would  not  take  Jonas’  note  for 
$50.00  as  per  the  statement  you  made  up.  I  do  not  wish  to  endorse 
Jonas’  paper.  He  never  pays  his  notes  without  trouble,  on  account 
of  your  and  his  cash  differences,  banner  wants  to  close  up  the  deal 
and  I  think  I  may  persuade  him  to  do  so  tomorrow  or  Monday. 

I  am  getting  all  of  Jordan’s  papers  ready,— Deed  to  Thoron  and 
deed  of  trust,  $20,000.00,  3  years  4Y2%  with  privilege,  etc.,  Deed 
from  Thoron  to  Jordan,  tax  certificate,  etc.  Norment  gives  us  con¬ 
trol  of  the  Cameron  for  the  collection  of  rents,  etc. 
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Blundon,  Belt  &  O’Brien  saw  me  to  day  about  Mrs.  Phelps  Mint- 
wood  Place  house,  on  basis  of  $7,600.00  net.  If  anything  comes 
of  it,  will  wire  you,  what  to  do.  As  I  understand  it  lie  is  to  get  his 
commission  from  the  purchaser,  ('and  with  whom  you  talked),  and 
we  to  arrange  about  commission  with  Mrs.  Phelps. 

Stone,  of  Stone  &  Fairfax,  saw  me  to  day  about  Baltimore  St. 
$9^ 900 *00^  h010118’  an<^  thinks  he  has  a  party  who  will  take  it  at 

Fairfax  was  anxious  to  adjust  the  charges  on  #1867  Mintwood 
Place  and  get  our  check  for  their  part,  but  I  asked  him  to  wait  until 

Rational  Bank  would  not  take  Evans  trust  of 
$15,000  00  on  the  Winchester,  so  we  had  to  get  Harper  to  make  it. 

Limerick  bas  n°t  keen  at  all  well  since  vou  left  and  looks 
5d4  badly.  I  hope  he  may  feel  and  look  better  tomorrow  (He 
does)  or  by  Monday. 

1  saw  Bates  Warren.  I  do  not  think  he  can  be  traded  the  Colum¬ 
bia  Road  land  of  Norment’s  and  Thoron’s.  I  tried  Nolan  again, 
also  Kennedy,  and  will  see  them  again  and  will  put  on  my  think¬ 
ing  cap  for  others  and  hope  to  do  something  with  them. 

Judge  Cole,  of  Cole  &  Donaldson  died  today, — see  “Star.” 

Trust  Mrs.  Lampton  will  greatly  improve  and  you  have  a  good 
beneficial  rest.  No  news.  All  about  as  usual.  Keep  this  letter  for 
reference  when  you  return. 

Yours  sincerely, 

CHARLES  EARLY.,, 


Charles  Early,  further  testified  August  12,  1912. 

“By  Mr.  Sullivan: 

Q.  Mr.  Early,  did  you  ever  know  James  E.  Evans?  A.  I  remem¬ 
ber  Z11  by  the  name  of  James  E-  Evanf?i  but  not  very  distinctly. 

CJ.  What  is  your  recollection  about  him?  A.  I  thmk  that  Mr. 
Lampton  knew  Mr.  Evans.  I  don’t  think  that  I  knew  Mr.  Evans. 
1  might  have  seen  Mr.  Evans  once,  probably  twice ;  I  don’t  remem¬ 
ber;  I  would  not  recall  him  if  I  would  see  him.” 

Does  not  know  what  Mr..  Evans  did,  or  where  he  was  located. 
Never  had  any  personal  dealings  with  him. 

Identifies  the  signature  of  Early  &  Lampton  to  Plaintiff’s  Ex¬ 
hibit  85,  as  being  in  witness’  handwriting. 

f  A1i°  “bes  witness’  signature  to  letter  already  quoted,  dated 
March  18,  1905,  found  by  the  Examiner  at  pages  622  and  623  of 
Early  &  Lampton’s  press  copy  book. 

“Q.  IIow  recently  have  you  seen  William  E.  Dunnington,  your 

former  bookkeeper?  A.  Not  since  he  departed  more  than  a  year 
ago,  I  think.  J 

before^0  y°U  kn°W  where  be  is  now?  A-  1  answered  that  question 

Mr.  Darlington  (To  the  witness:)  Well,  don’t  mind  that;  answer 
it  now. 

A.  (Continuing:)  No,  I  do  not. 

Q.  State  whether  or  not  you  did  not  ascertain  during  or  after  the 
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time  he  had  departed  that  he  had  embezzled  funds  from  Early  and 
Lampton  while  in  their  employ? 

Mr.  Darlington  :  One  moment.  Will  counsel  please  state 
535  the  object  of  this  question? 

Mr.  Sullivan:  I  think  it  has  a  material  bearing  on  the 
question  of  how  full  an  accounting  the  plaintiff  is  entitled  to,  in 
view  of  the  disclaimer  by  both  members  of  the  firm  of  personal 
knowledge  of  their  receipt5  and  disbursements,  and  their  reliance 
entirely  on  their  bookkeepers. 

Mr.  Darlington  :  I  have  not  heard  any  such  disclaimer.  I  think 
I  must  object  to  the  question  as  unnecessarily  dragging  into  the 
record  alleged  irregularities  or  shortcomings  of  "Mr.  Dunnington. 

A.  Shall  I  answer  that  question? 

Mr.  Darlington:  Yes. 

A  (Continuing:)  I  didn't  know  that  Mr.  Dunnington  had  stolen 
any  money  until  long  after  the  firm  of  Early  and  Lampton  had 
dissolved. 

Q  Did  you  not  testify  before  the  Auditor  in  the  case  of  Jones  vs. 
Early,  Equity  No.  30847,  Supreme  Court  of  the  District  of  Colum¬ 
bia.  several  months  aeo,  that  Dunnington  had  embezzled  the  sum 
of  $358.07  from  the  firm  of  Early  &  Lampton?  A.  I  did  not  so 
intend  it— or.  yes.  that  was  T  found  out  after  Mr.  Dunnington  had 
left,  and  investigating  the  books  from  the  time — up  to  the  time  of 
the  dissolution  of  Early  and  Lampton,  that  that  amount  of  money 
had  been  taken  during  that  time  without  mv  knowledge  or  Lamp- 
ton’s  knowledge,  as  far  as  I  know.  T  was  not  cognizant  of  the  fact 
that  he  had  taken  one  cent. 

Q.  And  it  was  money  l>elonging  to  clients  of  the  office  which  you 
later  made  good,  wasn’t  it?  A.  Yes,  I  made  them  good,  and  had 
to  make  them  good. 

Q.  How  did  you  ascertain  the  exact  amount  he  had  embezzled? 
A.  By  investigation  of  the  books. 

Q  By  your  own  investigation?  A.  Yes. 

Mr.  Darlington:  It  is  understood  that  my  objection  applies  to 
this  line  of  examination  on  the  grounds  stated. 

Q.  You  have  a  suit  pending  against  him  and  his  mother  and 
several  relatives,  known  as  law  No.  53938,  in  the  Supreme  Court 
of  the  District  of  Columbia,  have  you  not?  A.  The  suit  will  speak 
for  itself,  if  it  is  on  file. 

Mr.  Sullivan  :  The  examiner  is  requested  to  read  the  question 
to  the  witness. 

(The  Examiner  read  the  question,  as  requested.) 

A.  I  decline  to  answer  any  further  than  I  have  answered. 

Q  Did  you  authorize  the  institution  of  that  suit  upon  two  promis¬ 
sory  notes  each  for  $/57.00  dated  June  8,  1911,  and  payable  ninety 
days  after  date,  with  interest  at  six  per  cent?  A.  The  papers  speak 
for  themselves.  I  decline  to  answer  any  further. 

536  Mr.  Darlington  :  I  think  you  are  required  to  answer  that 
question,  Mr.  Early. 
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A.  (Continuing:)  I  did  authorize  a  suit. 

Q.  You  will  observe  that  suit  was  for  the  sum  of  $1,514.00.  Did 
Mr.  Dunnington  embezzle  the  full  amount  for  which  that  suit  was 
brought,  or  did  that  involve  other  matters?  A.  No,  it  only  in¬ 
volved— the  original  amount,  I  think,  was  a  little  greater.  I  think 
he  paid  off  some  small  amount — deducted  from  his  salary. 

Q.  Then  he  embezzled  altogether  in  excess  of  $1,500?  A.  Yes. 

Q.  Not  altogether  from  the  firm  of  Early  and  Lampton,  though? 
A.  No. 

Q..  The  balance  above  the  $658.07,  to  which  you  testified  before 
the  Auditor,  represented  embezzlements  subsequent  to  the  firm  of 
Early  and  Lampton?  A.  Yes. 

Mr.  Darlington:  To  the  dissolution  of  the  firm,  you  mean? 

Mr.  Sullivan:  To  the  dissolution  of  the  firm  of  Early  and 

Lampton. 

Q.  Have  you  sought  to  prosecute  him  for  the  embezzlements? 

A.  No. 

Mr.  Sullivan  :  I  may  explain  the  reason  I  ask  this  question.  I 
am  desirous  of  getting  the  witness,  although  I  have  never  seen  him, 
and  have  to  testify  in  this  case.  If  he  is  to  be  prosecuted  I  would 
like  him  to  be  prosecuted  and  I  could  get  him  that  way.  If  Mr. 
Early  has  not  sought  to  prosecute  him,  and  is  not  caring  about 
whether  he  is  prosecuted  or  not,  he  may  be  induced  through  his 
relatives  to  return  to  the  city  and  testify  in  the  case ;  either  way  we 
would  get  his  testimony. 

Mr.  Darlington  :  I  think  I  must  decline  to  be  a  party  to  any 
bargain  about  the  testimony  of  a  man  who  is  supposed  to  be  guilty 
of  embezzlement  of  the  funds  of  his  employer. 

Mr.  Sullivan  :  I  do  not  want  any  bargain,  I  simply  want  to 
know  the  disposition  of  the  witness  at  the  present  time. 

Mr.  Darlington  :  I  advise  the  witness  to  answer  no  further  ques¬ 
tions  on  this  line. 

Mr.  Poe:  You  had  better  move  to  strike  out  all  the  testimony 
with  reference  to  it,  if  this  is  the  avowed  purpose  of  it. 

Mr.  Darlington  :  If  you  make  that  motion  I  will  concur  in  the 
motion. 

Mr.  Poe:  Yes. 

537  Mr.  Darlington:  We  should  hardly  feel  justified  in  agree¬ 
ing  with  counsel  for  the  plaintiff,  or  for  a  party,  as  to  im¬ 
munity  from  prosecution  as  a  reward  for  testifying  in  the  case. 

Mr.  Sullivan  :  No  such  request  is  made,  of  course. 

Mr.  Darlington:  Well,  it  looks  very  much  like  it. 

By  Mr.  Sullivan: 

Q.  What  consideration  did  you  give  to  Dunnington^  mother,  or 
the  other  of  his  relatives,  who  signed  these  two  notes  for  their  signar 
tures  to  the  same? 

i 

Mr.  Darlington  :  The  witness  is  advised  not  to  answer  the  ques- 
tion.” 
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Charles  E.  Marsh,  further  testified  August  15th,  1912  : 

Is  still  assistant  secretary  of  the  Real  Estate  and  Columbia  Title 
Insurance  Companies.  The  Companies'  files  and  records  show  the 
disbursements  by  their  otlice  of  the  proceeds  of  sale  of  lot  24,  square 
882,  \\  ashington,  D.  C.,  April,  1906.  Witness  produced  original 
statement  of  the  Title  Companies  as  follows : 

The  Real  Estate  and  Columbia  Title  Insurance  Companies. 

Lot  24,  Square  882. 

Purchased  by  Cooper  et  ux. 


Washington,  D.  C.,  April  9th,  1906. 

Price  of  mproperty .  3,200.00 

Water  rent . 

Insurance  . 

Deposit .  100.00 

Rent . 

Taxes,  accrued  at  $35.63  yr .  27.61 

Deed  of  Trust,  Subject  to,  or  Assumed . 

Interest . 

Balance  .  3,072 . 39 

3,200.00  3,200.00 


Check  Early  &  Lampton .  48.00 

Balance  as  above .  3,072.39 


Taxes  p’d  to  30,  6,  ’05  by  vendor . 

Deed  of  Trust  note . 

Interest  . 

Commission  . 

Release  . 

Fee  for  insuring  title  $3,200.1%% .  48.29 

Balance  to  Early  &  Lampton,  agents .  3,072 . 39 


% 

3,120.39 

3,120.39 

Cash  Received,  Loan  proceeds . 

“  “  C’k  Cooper . 

Balance  . 

.  2.000.00 

. 1,100.00 

3,072.39 

27.61 

Balances  on  a/c  Title  fees . 

3,100. 

3,100.00” 

538  (Defendants  objected  that  the  pleadings  contain  no  basis 
for  any  inquiry  about  this  property.) 

Asked  to  produce  any  letters  on  file  in  the  office  of  the  Title  Com¬ 
panies,  signed  by  Charles  Early  or  by  Early  &  Lampton,  relating  to 
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the  fXwinglhree  (°Ver  S8me  °bjeCti°n  by  defendants> 

(1)  Dated  April  6,  1906,  as  follows: 


“Early  &  Lampton, 

Real  Estate,  Loans  and  Insurance, 

615-617  14th  Street,  N.  W.  Washington,  D.  C. 

April  6,  1906. 

My,  Pea*  Mr-  Edmonston  :  In  the  matter  if  lot  24,  square  882 
owned  by  Margaret  C.  Sands  I  think  I  have  met  all  of  vour  require- 

ments,  so  that  you  may  proceed  to  give  the  purchaser  an  Insurance 
policy  of  title. 

Claims  have  been  settled  as  follows: 

Quit  claim  from  Edwards  &  Williams, 

Judgments  in  favor  of  Moses  &  S.  S.  Shed  &  Bro.  paid  and 
marked  satisfied,  to  day,  by  their  respective  attorme-s 
All  taxes,  paid  to  date. 

Yours  very  truly,  CHARLES  EARLY.” 

(2)  Dated  April  9,  1906,  as  follows: 

“Early  &  Lampton, 

Real  Estate,  Loans  and  Insurance, 

615-617  14th  Street  N.  W.,  Washington,  D.  C. 


April  9,  1906. 

Mr.  W.  E.  Edmonston,  President  Real  Estate  &  Col.  Title  Cos.,  City. 

My  Dear  Mr.  Edmonston  :  When  I  first  spoke  to  you  about  insur¬ 
es  the  title  of  lot  24,  in  square  882,  I  was  under  the  impression 
t  lat  the  property  was  being  sold  for  $4,000  but  I  find  that  the  prop¬ 
erty  is  being  sold  for  $3,200. 

Based  upon  the  property  being  sold  for  $4,000,  I  agreed  to  pay 
you  1%  or  $40  for  insuring  the  title,  but  as  the  property  is  really 
being  sold  for  $3,200,  I  think  you  should  reduce  the  cost  of  the  in¬ 
surance  to  1%  of  the  price  for  which  the  property  is  being  sold  and 
make  the  cost  $3,200. 

539  I  trust  you  will  be  willing  to  do  this,  and  so  instruct  Mr. 

Miller.  Of  course  I  am  making  this  appeal  to  you,  solely  in 
the  interest  of  Mrs.  Sands  and  her  daughter,  who  have  little  money, 
and  when  this  deal  is  closed  up  she  will  have  very  little  coming  to 
her  after  paying  all  the  taxes,  judgments,  quit  claims,  etc. 

In  view  of  these  facts,  I  trust  I  shall  have’ a  favorable  answer  from 
you. 

Yours  very  sincerely,  CHARLES  EARLY.” 

(3)  Dated  April  9,  1906,  as  follows: 
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“Washington,  D.  C.,  Ap’l  9,  1906. 

The  Real  Estate  Title  Insurance  Company  of  the  District  of  Co¬ 
lumbia. 

The  Columbia  Title  Insurance  Company  of  the  District  of  Columbia. 

Gentlemen:  Enclosed  please  find  deed  from  Fred’k  C.  S.  Hun¬ 
ter — to  S.  J.  &  M.  J.  Cooper,  Joint  Tenants,  conveying  lot  24  Square 
882,  to  be  delivered  on  the  following  terms : 

Price,  of  property .  $3,200. 

Less  deposit  of .  $100.00 

Cash  balance . $3,100.00 

Taxes  to  be  adjusted  to  date. 

Balance  to  be  paid  to  F.  C.  S.  Hunter  or  order. 

CHARLES  EARLY.” 

Witness  also  produced  the  following  letter  from  the  files  of  the 
Title  Companies. 

“Early  &  Lampton, 

Real  Estate,  Loans  and  Insurance,  . 

615-617  14th  Street  N.  W.,  Washington,  D.  C. 

April  9,  1906. 

Real  Estate  &  Columbia  Title  Insurance  Cos.,  Washington,  D.  Cf 

Gentlemen  :  Kindly  pay  to  the  order  of  Early  &  Lampton  the 
proceeds  of  the  sale  of  lot  24,  in  square  882,  and  oblige, 
Respectfully  yours, 

FREDERICK  C.  S.  HUNTER.” 

Asked  to  produce  cancelled  check  showing  the  payment  of  $3,- 
072.39  recited  in  the  statement  produced,  witness  produced  (over 
same  objection  by  defendants)  cancelled  check  No.  10978,  dated 
April  10,  1906,  for  $3,072.39,  drawn  by  the  Title  Companies 
540  on  the  Riggs  National  Bank,  to  the  order  of  “Early  &  Lamp- 
ton,  Ag’ts,”  stamped  “Paid”  and  “R.  T.  Apr.  10,  1908”  and 
bearing  endorsements  on  back,  “Early  &  Lampton”  and  “Charles 
Early  Special,”  and  also  bearing  notation  in  lower  left  hand  corner 
on  face  of  check: 

“In  re:  Name,  Cooper  et  ux.  Property,  Sq.  882.” 

Cross: 

Witness  knows  nothing  about  this  transaction  himself,  not  hav¬ 
ing  settled  it.  Mr.  Miller,  witness’  predecessor  in  office,  settled  it, 
and  witness  found  these  papers  in  the  files. 

Upon  call  of  plaintiff’s  counsel,  the  following  entry  in  the  check 
stub  book  of  Early  &  Lampton  relating  to  account  “Charles  Early 
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Specter  in  the  American  National  Bank,  was  copied  into  the  record 
by  the  Examiner. 

April  10,  1903.  Title  Co.’s  check  settlement  of  Sands  to  Cooper, 
lot  in  square  882,  $3,072.39.”  F’ 

t  Defendants  objected  on  the  ground  already  stated  respecting  pre¬ 
ceding  papers  relating  to  that  property.) 

Ben  B.  Bradford,  further  testified  August  15,  1912  • 

Recalls  testifying  when  last  on  the  stand  that  his  recollection  was 
that  he  had  to  give  a  big  discount  to  get  the  $3,500  note  received 
_  i  oiii  Kelioe  discounted.  After  he  left  here  he  went  to  the 
o41  hank  of  Crane,  Parris  &  Company,  saw  Mr.  Baker,  to  whom 
he  thought  he  had  sold  thi  note,  and  found  that,  instead  of 
that  note,  witness  had  sold  him  another  note  of  Kehoc’s.  In  all 
witness  had- four  notes  of  Kehoe’s,  each,  however,  on  a  different  deal! 
one  for  $0,000,  one  for  $3,000,  one  for  $2,000,  and  another  one 

Has  found  out  since  he  last  testified  that  the  $3,500  note  received 

front  Kelioe  in  the  Mintwood  home  deal  went  through  the  Amen- 
can  National  Bank. 

“Q.  And  did  you  have  to  give  any  discount?  A.  I  don’t  think 
credit  fln  1  as*  llnl’  ^ut  suppose  not;  just  simply  placed  to  my 

Q  At  page  444  of  the  record,  you  testified  that  you  submitted, 
you  thought,  three  different  offers  for  Mr.  Kehoe  for  the  .Sands  place 
property.  Have  you  refreshed  your  recollection  further  on  that? 
A.  To  the  best  of  my  knowledge,  I  did,  and  probably  more  The 
transaction  was  pending  for  three  or  four  months  at  different  times 
First,  with  Chesley  and  Chesley,  and  I  think  with  Simpson,  and 
finally  Lampton  came  in  the  deal. 

Q  How  did  Lampton  come  in  the  deal?  A.  I  believe  he  claimed 
finally  that  he  had  an  option  on  the  property,  and  so  did  Chesley 
and  Chesley;  they  both  claimed  they  had  options  on  the  property 
or  that  Lampton  could  put  the  deal  through;  I  don’t  know  how-  it 
has  been  so  long  ago  I  have  forgotten. 

Q  To  whom  did  you  submit  these  three  or  more  different  offers 
for  the  property  made  by  Kehoe?  A.  I  don’t  remember,  Mr  Sulli¬ 
van  1  think  the  first  transaction  took  place  with  Chesley  and 
Chesley,  and,  as  I  say,  Simpson  came  in  the  deal,  and  finally  Lamp- 
ton;  I  could  not  remember.  J  ^ 

Q.  Do  you  remember  positively  whether  or  not  Lampton  was  the 
fina  one  in  the  deal?  A.  Oh,  Lampton  was  the  final  one,  un¬ 
doubtedly;  I  think  he  settled  it  up  with  the  Sands  heirs,  or  with 
Mrs.  Sands  or  Miss  Sands. 

Could  not  remember  to  whom  he  submitted  the  final  offer  made 
by  Kehoe  for  the  Mintwood  home  property,  nor  what  the  final  offer 

Toni  /  i  ®  j  °  read  °ver  hls  receipt  to  Kehoe,  dated  October  10 
1904,  (already  appearing  at  page  139  of  this  statement  of  the  evi- 

dence)  and  to  say  whether  or  not  that  was  the  final  offer 
542  submitted  by  Kehoe,  witness  replied: 

,  „  “A-1  expect  it  was,  Mr.  Sullivan ;  I  don’t  know;  I  couldn’t 

tell  you;  I  don’t  know.  Mr.  Kehoe’s  house  was  put  in  at  a  big 

49— 2783a 
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price  and  Mr.  Sands’  was  put  in  at  a  big  price,  and  Mr.  Sands  would 
not  take  it  and  finally,  I  believe,  that  is  the  way  this  other  house 
was  bought.  I  don't  know  what  they  did. 

Q.  I  am  not  asking  what  they  did;  I  am  asking  what  you  did, 
Mr.  Bradford. 

A.  I  say  I  don’t  remember.  If  there  is  any  such  receipt  in  exist¬ 
ence  why  I  suppose  it  is  right.  All  I  can  remember  about  it  is  what 
you  showed  me,  that  settlement  with  Kehoe;  that  was  correct,  un¬ 
doubtedly. 

Q.  Do  you  or  not  remember  having  given  this  receipt?  A.  No, 
sir,  I  don’t  remember  whether  I  did  or  not. 

Q.  Do  you  remember  getting  one  thousand  dollars  deposit  from 
Kehoe?  A.  Probably  I  did. 

Q.  Don’t  you  remember  that?  A.  Well,  I  don’t  know  whether  it 
was  one  thousand  or  five  hundred  or  two  thousand ;  I  couldn’t  tell. 
I  think  probably  I  got  one  thousand  dollars  deposit,  and  then  I  put 
up  a  five  hundred  dollar  deposit;  that  is  the  way  I  generally  do. 

Q.  Don’t  you  know  you  testified  when  last  on  the  stand  that  you 
received  this  one  thousand  dollar  deposit?  A.  I  don’t  remember 
testifying  to  that  effect ;  maybe  I  did.  That  is  what  I  say,  I  think 
I  did  get  one  thousand  dollars. 

Q.  Now,  if  you  did  so  testify  is  your  recollection  refreshed  as  to 
this  receipt  for  the  one  thousand  dollars?  A.  1  don’t  remember 
whether  I  ever  gave  such  a  receipt  or  not ;  I  suppose  I  did.” 

Witness  further  stated  that  if  the  receipt  and  his  signature  to  it 
was  shown  him  he  can  very  soon  tell  whether  he  gave  it,  witness 
adding  that  he  had  given  Kehoe  a  great  many  receipts  and  sold 
him  a  great  deal  of  property. 

“Q.  What  was  the  first  offer  you  submitted  to  Mr.  Kehoe  for  the 
property?  A.  I  could  not  tell  you.  I  don’t  think  Mr.  Kehoe  made 
any  offer  at  all  at  first.  I  think  they  came  to  me  and  said  they 
could  sell  the  property  for  so  much  money,  and  I  went  to  Kehoe 
with  it,  and  I  went  to  Hutchins,  and  Hutchins  would  not  buy  it, 
and  Kehoe  said:  “I  will  buy  it  provided  you  will  give  me  enough 
money  for  my  green  stone  front  house.”  Well,  that  was  put  in  at 
a  great  big  price,  and  that  just  shifted  along  from  time  to  time,  and 
finally  closed. 

543  Q.  Did  the  first  offer  made  by  Kehoe  include  his  green 
stone  house,  1620  18th  street?  A.  I  could  not  tell  you.  I 
think  it  did,  because  he  was  very  anxious  to  get  rid  of  it. 

Q.  Suppose  you  testified  previously  that  the  first  offer  made  by 
him  was  a  cash  offer.  Was  your  previous  testimony  at  fault  or  your 

present -  A.  I  don’t  remember  it.  The  possibilities  are  that  he 

did  make  a  cash  offer  first;  I  don’t  remember  that.  If  it  was  a  cash 
offer  it  was  a  mighty  small  one. 

Q.  Do  you  remember  distinctly  that  he  made  an  offer  embodving 
the  18th  street  house?  A.  Of  course  he  did;  otherwise  it  would  not 
have  been  settled  up  on  that  basis.  Mrs.  Sands  got  the  18th  street 
house. 

Q.  How  much  in  addition  to  the  18th  street  house  did  Kehoe’s 
offer  include?  A.  I  don’t  remember  that.  His  final  offer,  I  don’t 


MARGARET  C.  SANDS. 


387 


J?10^  ^  included  enough  to  pay  Mrs.  Sands  and  my  expenses; 

that  I  know.  Now,  how  that  figures  out  T  don’t  remember.  T  haven’t 
got  any  books  to  show  it,  and  the  only  cheek  that  I  have  is  the 
check  that  T  gave  Mr.  Sands,  and  I  think  you  have  it  here,  sixtv- 
eight  hundred  and  some  odd  dollars. 

Q  You  mean  to  say  that  you  gave  a  check  to  Mr.  Sands?  A. 
I  said  I  ga^e  the  cancelled  check  to  Mr.  Sands.  I  met  him  on  the 
street  and  he  asked  me  for  it,  if  [  could  find  the  check,  and  I  hap¬ 
pened  to  have  it  in  my  pocket,  and  I  gave  it  to  him,  and  I  think  he 
turned  it  over  to  you. 


Mr.  Darlington:  Ts  that  in  evidence? 

Mr.  Sullivan:  That  is  in  evidence.” 

Thereupon  the  original  Bradford  statement  of  October  21  1904 
(corned  at  page  141  of  tin's  statement  of  the  evidence)  was  ’shown 
to  the  witness,  and  he  identified  it  as  his,  and  as  being  correct. 

“Q.  Whether  that  embodies  the  terms  of  the  final  offer  submitted 
X'™  Kehoe  for  this  Sands  property?  A.  That  is  the  final 
settlement,  without  a  doubt.  That  is,  Mr.  ICehoe  and  myself,  two 
or  three  weeks  afterwards,  made  it  up  in  my  office  from'  what  in- 
formadon  we  gathered  between  us,  and  I  suppose  it  must  be  true.” 
,  lt"e®  also  identified  his  signature  to  the  original  of  his  receipt 
dated  October  10,  1904,  (already  copied  at  page  199  of  this  state¬ 
ment  of  the  evidence),  and  stated  that  he  is  not  positive  whether 
or  not  it  embodies  the  terms  of  the  final  offer  submitted  to  him  by 

...  £ehoe’  for  the. ample  reason  that  he  very  often  makes  out 

S44  nve  or  six  receipts,  and  signs  them  and  delivers  them,  and 

then  they  are  not  even  accepted — a  receipt  is  often  given  to 
a  purchaser  and  never  carried  out,  especially  in  detail  Tlie  settle 
ment  was  probably  like  witness’  statement  of  October  21  1904  at- 
readv  referred  to,  or  as  near  to  that  as  witness  and  Kehoe  could 

rift  ?  lt’iondioo/°m?,aru0n  of,  said  statement  with  this  receipt  of 

}?04’  ZlU  sh0W  "'hether  (his  receipt  is  the  one  under 
unu-n  the  settlement  was  made. 

“Q-  'vas  or  "’as  not  the  proposition  embodied  in  this  «tate- 

ment  of  October  21  1904  the  final"  proposition  submitted  by  y£i 
for  Kehoe  ?  A.  That  was  the  settlement ;  that  is  all  I  can  say 'about 

nr  ±dtV  rrber klnd,of  *  receipt  I  got  from  Lampton, 

"ha‘ k  d.  of  a  receipt  I  gave  Mr.  Kehoe.  I  don’t  know  whether 
that  is  the  original  receipt  or  not;  I  suppose  it  is. 

Q.  To  whom  did  you  communicate  this  proposition  embodied 
in  ns  statement  of  October  21,  1904?  A.  Mr.  Kehoe  made  me  this 
certain  proposition  for  the  property.  The  Sands  people _ 

Q.  Please  answer  my  question,  Mr.  Bradford.  A.  Well  that  I 
don  t  know.”  , 

The  Pending  question  was  then,  at  the  request  of  plaintiff’s  coun- 
sel>  read  to  the  witness  and  he  replied : 

“A.  I  suppose  to  Lampton— Early  and  Lampton ;  I  think  it  was 
Lampton .  I  didn  t  have  any  dealings  with  Early  on  it  at  all.  Mr 
f.u  l'van>  aa  1  f ,d  h^ere,  I  tried  to  make  it  as  clear  as  I  can— 
there  was  Chesley  and  Chesle.v;  there  was  Simpson,  and  there  was 
Lampton  in  that  deal.  And  it  just  hung  fire  for  four  or  five  months, 
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and  finally  it  was  accepted.  Mr.  Sands  was  offered  so  much  cash 
and  he  would  not  accept  it.  Then  Mr.  Lampton  bought  an  apart¬ 
ment  house,  as  I  understand  it,  and  turned  that  in  instead  of  the 
cash.  Now,  that  is  the  way  the  deal  went  through.  The  deal  with 
Mrs. -Sands  was  entirely  different  from  that  deal.  I  simply  settled 
with  Mr.  Lampton  with  what  I  had  on  hand  to  settle  with,  and 
then  they  went  and  bought  this  other  house  and  turned  it  in  to 
Mrs.  Sands,  as  near  as  I  can  remember  it. 

Mr.  Darlington:  Just  note  an  objection  to  any  testimony  about 
“understandings.” 

Mr.  Sullivan  :  I  agree  with  counsel,  and  move  to  strike  out  all 
the  latter  part  of  the  witness’  answer,  as  not  being  responsive  to  the 
question. 

The  Witness:  Well,  T  don’t  want  it  to  go  on  record  at  all;  I  am 
just  trying  to  answer  as  best  I  can. 

Mr.  Sullivan:  The  Examiner  will  please  read  to  the  witness 
his  last  answer,  and  note  on  the  record  that  he  has  so 
545  read  it. 

(The  answer  was  read  aloud,  as  requested.) 

Q  Was  the  final  deal  that  was  put  through  one  that  was  sub¬ 
mitted  by  Kelioe?  A.  I  don’t  think  Mr.  Kehoe  ever  submitted  any 
of  the  deals  to  tell  you  the  truth.  I  think  they  all  came  from  the 
other  side.  T  don’t  remember,  Mr.  Sullivan;  T  can’t  recall  that.” 

Asked  whether  the  final  deal  that  was  put  through  was  com¬ 
municated  to  Kehoe,  replied  that  it  was  accepted  by  Kehoe.  Asked 
to  explain  what  he  means  by  this,  replied: 

“A.  As  I  said  before,  Mr.  Kehoe  and  myself  sat  down  and  made 
up  that  statement,  to  the  best  of  our  memory,  and  I  guess  it  is 
pretty  near  correct.  Mr.  Kehoe  knew  what  he  was  doing  and  was 
perfectly  satisfied  with  what  he  was  doing,  and  I  suppose  Mrs.  Sands 
was  satisfied  with  what  Early  and  Lampton  were  doing.  Now. 
that  is  all  T  know.  I  didn’t  have  any  dealings  with  Mrs.  Sands  at 
all  in  the  matter;  never  saw  them  except  when  the  deal  first  started, 
and  after  that — that  was  Mr.  Sands;  the  ladies  I  never  saw  at  all. 

Q.  Is  there  any  reference  in  this  statement  of  October  21,  1904, 
to  the  Margaret  Apartment  House?  A.  No,  sir;  hasn’t  anything 
to  do  with  it. 

Q.  Who  brought  the  Margaret  Apartment  House  into  the  deal? 
A.  I  was  told  Mr.  Lampton. 

Q.  Who  told  you?  A.  He  did  himself. 

Q.  Now,  tell  us  just  how  he  came  to  tell  you  that,  and  what  he 
told  you?  A.  Chesley  and  Chesley  and  myself  were — at  least 
Chesley  was  trying  to  make  a  deal  with  me  for  the  property,  and 
I  got  a  cash  offer  which  Mr.  Sands  turned  down,  and  I  think  Lamp- 
ton  happened  to  be  in  the  office  one  day,  or  Simpson,  T  think  he 
came  in  first,  and  then  Lampton  came  in,  and,  between  them,  thev 
said  they  could  pull  that  deal  off,  the  very  words  he  said. 

Q.  Between  who?  A.  I  suppose  if  they  had  so  much  money  to 
buy  the  property  with,  and  Mr.  Sands  would  not  take  the  money. 
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I  suppose  they  had  in  view  buying  this  other  property  and  putting 
it  in,  because  it  rented  well.” 

Asked  whether  he  would  swear  that  Lampton  was  the  one  who 
presented  the  Margaret  proposition  to  him,  replied: 

“A.  No,  because  it  was  all  hearsay  on  my  part;  I  don’t  know 
what  they  did. 

Q.  Hearsay  from  whom?  A.  From  Lamptou. 

_  .  Q*  What  do  you  mean  by  it  was  hearsay  from  Lampton? 
546  A.  He  told  me  so ;  he  might  have  told  me  anything. 

Q.  What  did  he  tell  you?  A.  He  told  me  that  he  was 
going  to  buy  an  apartment  house  and  put  that  in  instead  of  the 
cash:  he  could  buy  one  cheap  and  use  the  money  in  doing  so. 

.  Q  ke  say  anything  on  that  occasion  about  accepting  or  re¬ 
jecting  the  proposition  embodied  in  this  statement  of  October  21 
1904?  A.  That  had  been  rejected  long  before  that.  This  thing 
was  pending  four  months. 


Mr.  Sullivan  :  The  Examiner  will  please  read  to  the  witness  his 
answer. 

(The  Examiner  read  the  answer  requested.) 

Q.  Are  you  positive  about  that,  Mr.  Bradford?  A.  I  am  sure 

lf  tt  fr*  Sullivan-  1  know>  in  the  first  place,  I  tried  to  sell  it  to 
Mr.  Hutchins  long  before  T  went  to  Kehoe  about  it,  and  figured 
with  him  for  a  month  on  it. 

Q.  Please  look  again  at  your  original  receipt  to  Kehoe  for  one 
thousand  dollars  deposit,  dated  October  10,  1904,  and  also  compare 
with  it  your  original  agreement  dated  October  10,  1904,  on  behalf 
°f  William  J.  Kehoe  with  Margaret  C.  Sands,  and  then  tell  us 
whether  or  not  the  proposition  embodied  in  that  receipt  to  Kehoe 
was  rejected  a  long  time  before  this  contract  with  Miss  Sands  of 
October  10,  1904?  A.  They  are  all  the  same  date. 

Q*  What  explanation  have  you  to  make  of  your  testimonv  then, 
Mr.  Bradford?  A.  In  what  way? 

Q.  As  to  the  final  offer  of  Kehoe  having  been  rejected  a  long 
time  prior?  A.  I  don’t  say  the  final  offer;  I  said  several  offers  had 
been  rejected  by  the  Sands.  I  didn’t  say  the  final  offer.  Naturally 
the  final  offer  was  accepted ;  no  question  about  that. 

Q.  I  ask  you  now,  then,  how  long  before  this  contract  with  Miss 
Sands  of  October  10, *1914,  the  proposition  embodied  in  this  receipt 
of  October  10,  1904,  by  yourself  to  Kehoe  was  rejected?  A.  I  don’t 

3^  .  ^  ether  tin  s  one  was  rejected  or  not:  I 

suppose  it  was  not. 

Q.  Did  you  submit  it  to  anybody?  A.  In  the  final  dealings  I 
had  with  Lampton. 

Q.  Did  you  submit  it  to  Lampton?  A.  Yes. 

Q.  What  did  he  say  about  it?  A.  I  don’t  remember. 

.  any  reason  for  his  or  the  Sands  not  accepting 

![•  ,  ,  1 know  whether  he  did  or  not,  Mr.  Sullivan:  I  don’t 
think  he  did. 

Q.  How  did  he  come  to  talk  about  putting  the  Margaret  Apart¬ 
ment  House  in?  A.  Well,  he  came  in  as  a  third  party  there,  Mr. 
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Sullivan,  and  he  said  he  could  make  the  deal  after  everybody  else 
had  fallen  down  on  it.  He  had  probably  more  influence 
547  with  Mr.  Sands  than  anybody  else  at  that  time.  That  is  the 
only  way  I  can  explain  it. 

Q  Didn’t  you  just  say  that  he  rejected  the  proposition  contained 
in  the  receipt  of  October  10,  1904?  A.  That  is  what  I  said  he  did, 
and  he  then  afterwards  said  he  could  use  the  money  to  buy  this 
apartment  house.  That  is  what  I  am  trying  to  explain  to  you. 
That  is  what  he  told  me.  T  don't  know  what  he  did. 

Q.  Did  you  have  anything  to  do  with  this  tripod  deal  yourself, 
which  included  the  Margaret  Apartment  House?  A.  Nothing  on 
earth.  I  don't  know  what  they  did;  what  price  they  put  on  it,  or 
anything  of  that  kind.  Never  did  know;  don’t  know  now.” 

M  itness  is  friendly  with  Lampton  in  a  business  way,  and  has 
been  for  a  number  of  years.  When  witness’  office  was  on  Four¬ 
teenth  Street,  right  near  their  office,  he  naturally  saw  more  of  Lamp- 
ton  than  he  does  now.  Witness  had  very  few  dealings  with  Early. 
W  itness  and  Lampton  have  had  a  good  many  deals  together  off 
and  on — probably  ten.  Asked  whether  he  and  Lampton  have 
bought  property  together,  replied  that  he  don’t  think  they  did. 
Further  asked  as  to  his  best  recollection  about  it,  replied  that  he 
don’t  know  whether  they  did  or  not,  adding  he  (witness)  put  up  a 
deposit  for  witness  and  Lampton  jointly  in  the  Lenman  deal. 

Cross : 

M  itness’  office  was  moved  from  the  vicinity  of  Early  <fc  Lampton’s 
nearly  ten  years  ago. 

Thinks  the  note  discounted  at  the  American  National  Rank,  as 
to  which  witness  has  now  testified,  was  discounted  to  make  up  the 
cash,  Kehoe  not  having  the  necessary  money  to  close  the  Mintwood 
home  deal. 

The  discounting  of  the  note  was  a  matter  between  Kehoe  and  wit¬ 
ness,  and  Early  &  Lampton  had  nothing  to  do  with  it. 

548  “Q.  T  understand  that  one  of  the  Chesley’s  told  you  that 

they  had  an  option  on  the  Mintwood  property  ?  A.  Yes. 

Q.  W  hat  Chesley  is  that?  A.  John  Chesley;  he  brought  me 
the  property  first. 

Q.  You  testified  that  you  thought  Lampton  settled  the  deal  with 
the  Sands’.  Have  you  any  personal  knowledge  on  that  subject?  A. 
None  in  the  world. 

Q.  Now,  Mr.  Bradford,  please  tell  us  what  you  remember  about 
your  delivery  of  the  cancelled  check  to  Mr.  Sands,  about  which  you 
have  testified?  What  Sands  was  that?  A.  Lawrence  Sands. 

Q.  And  when  was  that?  A.  I  think  about  two  years  ago.  I  was 
talking  with  him  and  he  asked  me  if  I  had  that  check  to  show  how 
much  money  I  had  given  Lampton  in  the  final  settlement,  and 'I 
said,  “Yes,  Colonel,  I  think  I  have  it  in  niv  pocket.”  And  I  turned 
it  over  to  him.  I  said:  “If  you  want  it,  why,  you  can  have  it.” 

Q.  Did  he  say  what  he  wanted  it  for?  A.  He  didn’t  say,  but  I 
presume  for  the  case  that  had  already  started. 
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Q.  And  that  was  Lawrence  Sands?  A.  That  was  Lawrence 
Sands,  yes. 

Q.  Was  he  capable  of  receiving  a  check?  A.  He  was  that  day; 
it  was  a  cancelled  check. 

Q.  Did  he  tell  you  who  he  wanted  it  for?  A.  No,  we  didn’t 
have  any  words  about  it;  I  just  simply  turned  it  over  to  him. 

Q.  You  have  said  that  you  gave  it  to  him  and  he  turned  it  over 
to  Mr.  Sullivan,  complainant’s  counsel.  How  did  you  learn  that? 
A.  I  presume  he  did.  I  think  Mr.  Sullivan  showed  it  to  me  at  the 
last  meeting ;  in  fact,  I  know  he  did. 

Q.  Was  this  Margaret  Apartment  House  turned  in  in  that  trans¬ 
action  instead  of  cash,  or  in  addition  to  the  cash  which  Mr.  Kehoe 
had  offered?  A.  Mr.  Darlington,  I  don’t  know.  It  is  presumed - 

Q.  Well,  T  don’t  want  presumptions.  A.  Well,  I  say  some  of  the 
money  was  used  to  buy  it.  That  was  my  understanding  of  it,  al¬ 
though  I  had  nothing  to  do  with  it. 

Q.  You  have  no  personal  knowledge  on  that  subject?  A.  None 
in  the  world. 

Q.  And  Kehoe  still  paid  what  cash  he  was  to  pay  on  the  original 
proposition?  A.  Yes,  sir. 

Q.  Now,  you  say  that  when  this  negotiation  first  started,  you  saw 
Mr.  Sands.  What  Sands  was  that?  A.  Lawrence  Sands. 

Q.  Just  tell  us  what  took  place  between  you  and  him? 

Mr.  Sullivan  :  I  object  to  that  as  not  responsive  to  the 
549  direct-examination. 

Mr.  Darlington  :  Well,  I  never  knew  that  the  parties  had 
met  until  the  direct-examination  of  the  witness.  I  am  cross-examin¬ 
ing  him  now  on  what  he  said  on  the  direct-examination. 

A.  I  think  Mr.  Sands  and  Mr.  Chesley  came  in  my  office  together, 
and  I  have  always  called  him  “Colonel.”  I  said,  “Colonel,  I  think  I 
can  get  you  an  offer  for  the  property  if  you  will  put  it  down  low 
enough;”  and  he  said,  “Well,  go  on  and  do  it  and  get  a  cash  offer.” 
I  did  get  a  cash  offer.  I  think  the  first  one  was  from  Mr.  Hutchins, 
and  then  afterwards  I  interested  Mr.  Kehoe,  and  he  made  a  cash 
offer  which  was  turned  down. 

Q.  This  interview  with  Mr.  Sands  occurred  in  your  office?  A.  I 
think  it  did,  Mr.  Darlington ;  I  am  not  sure. 

Q.  Now,  do  you  remember  what  the  occasion  was  of  Sands  com¬ 
ing  there?  A.  I  think  Mr.  Chesley  brought  him  in. 

Q.  In  reference  to  this  deal?  A.  In  reference  to  the  deal,  or  gen¬ 
eral  talk.  He  used  to  come  in  the  office  occasionally.” 

Could  not  tell  whether  everything  on  Bradford’s  statement  of  Octo¬ 
ber  21,  1904,  already  referred  to,  was  written  on  October  21,  1904, 
and  doubts  very  much  whether  it  was  all  written  on  that  date. 
Thinks  that  when  he  and  Kehoe  started  to  make  up  the  statement 
there  were  a  good  many  of  the  items  that  they  didn’t  have,  and  that 
the  statement  was  gradually  made  up.  On  October  21,  1904,  wit¬ 
ness  and  Kehoe  knew  the  exact  amount  of  the  trust  on  the  Mintwood 
home  property,  the  matter  having  been  closed  then. 

“Q.  It  is  suggested  by  complainant’s  counsel  that  it  was  assumed 
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at  one  time  that  the  mortgage  was  $32,500,  but  it  turned  out  it  was 
only  $32,000,  and  that  is  why  the  500  appears  on  the  upper  right 
hand  corner  of  this  statement?  A.  That  is  probably  so,  yes,  sir. 

Q.  \  ou  knew  all  about  that,  that  the  mortgage  was  actually 
$32,000  instead  of  $32,500  long  before  October  21st,  didn’t  you? 
A.  Ought  to  have  known  it. 

Q.  You  knew  that  before  you  closed  the  deal  certainly?  A.  Cer¬ 
tainly  had  to  know  it  then,  to  know  whether  we  got  credit  for  it  or 
not. 

Q.  I  notice  in  the  receipt  of  October  10,  1904,  the  trust  is  put  in 
at  $32,500.  At  that  date  you  supposed  that  to  be  the  amount  of 
the  trust?  A.  Yes.” 

550  (The  original  Bradford  satement,  dated  October  21,  1904, 
already  copied  at  page  141  of  this  statement  of  the  evidence, 
was  thereupon,  at  the  request  of  Early’s  counsel,  filed  as  defendant’s 
exhibit  26.) 

(The  original  Bradford  receipt  to  Kehoe,  dated  October  10,  1904, 
already  copied  at  page  139  of  this  statement  of  the  evidence,  was 
thereupon  filed,  at  the  request  of  plaintiff’s  counsel,  as  plaintiff’s  ex¬ 
hibit  87.) 

Redirect: 

“Q.  Did  or  did  not  Mr.  Kehoe  pay  you  the  money  in  this  trans¬ 
action  shown  by  this  statement,  as  follows:  By  check  for  $809.02  on 
the  Riggs  National  Bank;  also  by  check  for  $3,000  on  the  Citizens; 
note  for  $3,500  and  original  cash  deposit  of  $1,000?  A.  He  may 
have  given  me  this  note  here  of  $3,500,  and  that  may  probably  be 
the  note  that  1  got  discounted,  because  the  Sands  wanted  the  cash ; 
they  didn’t  want  notes;  at  least  Lampton  wanted  cash;  1  hadn’t  any 
dealings  with  Mrs.  Sands.” 

Thereupon  plaintiff’s  counsel  exhibited  to  witness  the  original  ac¬ 
count  sheet  of  the  American  National  Bank  with  witness,  already 
quoted  from  at  page  202  of  this  statement  of  the  evidence,  and  asked 
witness : 

“Q.  Please  look  at  the  original  account  sheet  of  the  American  Na¬ 
tional  Bank  with  you,  showing  a  discount  on  October  21,  1904,  of 
$3,500,  and  tell  us  whether  or  not  the  note  was  $3,500  or  $2,000? 
A.  1  guess  it  was  $3,500.  It  must  have  been  $3,500.  What  is  the 
use  of  arguing  it,  to  make  up  that  money.” 

(Thereupon  Early’s  counsel  objected  to  the  Bradford  statement 
dated  October  21.  1904,  as  being  a  matter  between  Bradford  and 
Kehoe,  with  which  the  defendants  in  this  case  are  not  concerned.) 

Thereupon  plaintiff’s  counsel  called  on  Early’s  counsel  to  prod- 
duce  at  the  next  session  the  canceled  check  for  $873.69  re- 
551  ferred  to  in  the  undated  statement  of  Early  A  Lampton’s, 
copied  at  page  286  of  this  statement  of  the  evidence,  the 
check  being  dated  either  April  9th  or  April  10,  1906. 

At  the  session  of  August  19,  1912,  Early’s  counsel  produced,  pur- 
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suant  to  plaintiff’s  call  at  the  last  session,  and  subject  to  Early’s  coun- 
sel  s  objection  that  there  are  no  allegations  in  the  pleadings  or  issues 
making  it  competent,  cancelled  check  No.  304,  dated  April  10 
1906,  drawn  on  the  American  National  Bank  to  the  order  of  Mar¬ 
garet  C.  Sands,  for  $873.69,  being  signed,  “Charles  Early  Special,” 
bearing  the  printed  heading  of  Early  &  Lampton,  Real  Estate,  Loans 
and  Insurance,  at  the  top,  and  also  the  written  notation  “Lot  24  sqr. 
882,”  and  bearing  no  endorsement  on  the  back  except  “Margaret  C. 
Sands,”  the  face  of  the  check  being  stamped :  “Apr. 

R  11  T 
1908” 

This  check  was  filed  as  “Plaintiff’s  Exhibit  88.” 

George  C.  Gertman,  testified  September  9th,  1912. 

Member  of  the  Bar,  and  counsel  for  Mrs.  Ida  E.  Dunnington. 
Identifies  undated  postal,  postmarked  Au-gust  13,  1912  addressed 
to  “Mrs.  Dunnington.”  which  is  then  marked  bv  the  Examiner  “for 
identification  G.  C.  G.  No.  1.” 

Witness  reecived  that  postal  from  Mrs.  Dunnington  through  the 
mail  in  August,  1912,  and  thereupon  immediately  saw  Mr.  Sulli¬ 
van  and  asked  him  whether  he  had  written  it,  telling  Mr.  Sullivan 
that  either  he  or  Early  was  causing  Mrs.  Dunnington  a  great  deal 
of  trouble  and  worry— that  Mr.  Sullivan’s  repeated  beseeching  of 
Mrs.  Dunnington  to  produce  her  son  to  testifv  in  this  case  had 
worried  her  a  great  deal,  and  that  now  this  postal  card  had 
552  caused  her  great  worry.  (Testimony  objected  to  by  defend¬ 
ants  as  not  being  relevant  to  any  issue,  also  as  res  inter  alios 

acta. 

I.  Jones  Parker,  testified  September  9,  1912. 

.Employed  by  Charles  Early  Company,  which  is  the  same  Charles 
Early  who  is  one  of  the  defendants  in  this  case.  Been  employed  by 
him  fifteen  months.  Duties  include  general  office  work  bookkeep¬ 
ing,  typewriting  and  stenography.  Early  does  not  do’  any  type¬ 
writing  himself,  but  witness  does  it  for  him. 

“Q.  State  whether  or  not  you  typewrote  for  him  a  postal  card  ad¬ 
dressed  to  “Mrs.  Dunnington”  several  weeks  ago?  A.  I  did. 

Q.  Please  state,  as  near  as  you  can  recall*  the  substance  of  that 
postal?  A.  Well,  I  don’t  know;  I  could  give  you  the  gist  of  it-  it 
was  dictated  to  me  right  standing  at  the  typewriter.  He  said  that 
he  gave  Mrs.  Dunnington  warning  that  her  son  was  in  town  and 
that  a  word  to  the  wise  was  sufficient.  That  is  the  wav  it  wound  nn* 
that  is  about  all  I  remember  of  it.  y  P’ 

Q.  Who  dictated  it  to  you?  A.  Mr.  Charles  Early. 

Q.  And  what  became  of  the  postal  after  you  had  typewritten  it? 
A.  I  gave  it  to  him. 

Q.  I  hand  you  a  postal  card  which  is  marked  “For  identification 
G.  C.  G.  No.  1,”  and  ask  you  whether  that  is  the  postal  which  you 
typewrote  for  Mr.  Early?  A.  That  is  the  postal.” 
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The  postal  referred  to  was  then  filed  in  evidence  as  plaintiff’s  ex¬ 
hibit  89,  as  follows: 

“(Post-mark)  Washington 

Aug. 

13  7  30  pm 
1912 
D.  C. 

Mrs.  Dunnington,  526  13th  St.  S.  E.,  City. 

Dear  Madam  :  Your  son,  W.  E.  Dunnington,  was  seen  on  the 
streets  of  this  city  a  few  days  ago.  You  know  he  is  wanted  by  the 
authorities,  and  they  are  watching  for  him.  A  word  to  the  wise.” 

553  Philip  H.  Christman  testified  September  11,  1912. 

Ask-  to  state  his  occupation,  replied  “I  speculate  in  real  estate; 
that  is  about  all.”  Knows  Early  and  also  Lampton. 

Over  objection  of  Early  counsel  that  there  is  no  foundation  in  the 
pleadings  for  any  inquiry  of  this  sort,  witness  testified  as  follows: 

In  the  fall  of  1903,  he  purchased  from  Early  &  Lampton  the  west 
38.89  feet  of  lot  4,  square  881,  Washington,  D.  C.,  witness  producing 
his  original  contract  filed  as  plaintiff’s  exhibit  90,  as  follows: 

“Office  of  Early  &  Lampton,  Real  Estate  &  Loan  Brokers,  615  14th 

Street  N.  W. 

Washington,  D.  C.,  October  1st,  1906. 

Received  of  P.  II.  Christman,  a  deposit  of  Fifty  00/00  Dollars,  to 
be  applied  to  part  payment  of  purchase  of  part  Lot  four  (4)  Square 
881  sold  him  for  $1,100  on  following  terms:  Six  hundred  dollars 
cash,  and  take  one  share  of  Autry  Park  fully  paid  up  $500,  subject 
to  assessments  now  due.  Property  sold  as  good  title,  or  deposit  to  be 
returned  and  sale  declared  off.  Seller  and  his  agents  assume  no  re¬ 
sponsibility  for  cost  of  Abstract,  should  title  upon  examination  prove 
defective,  nor  for  any  damages  by  reason  of  said  title  proving  de¬ 
fective.  All  taxes  to  be  paid  to  date  of  delivery  of  deed.  Purchaser 
is  required,  and  agrees  to  make  full  settlement,  in  accordance  with 
terms  of  sale,  within  15  days  from  this  date. 

Seller  to  give  the  usual  Special  Warranty  Deed.  Conveyancing  at 
purchaser’s  cost. 

EARLY  &  LAMPTON, 

Agents  for - ,  Owner. 

Confirmed,  ratified,  and  approved: 

FRED  C.  S.  HUNTER,  Owner. 

PHILIP  H.  CHRISTMAN,  Purchaser:' 

He  paid  Early  &  Lampton  the  $600  cash  referred  to  in  the  con¬ 
tract.  He  turned  it  over  in  their  office,  but  cannot  recall  whether  it 
was  Early  or  Lampton  to  whom  he  gave  it.  He  had  conversations 
with  Early  in  reference  to  the  purchase,  but  his  conversations  were 
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more  especially  with  Lampton.  The  share  of  Autry  Park  stock  re- 

cr,  J!  r  .to'n  tlle  eontract  was  also  turned  over  by  witness  in 
554  Early  &  Lampton’s  office.  Thinks  it  was  Lampton  who  gave 

f.n  neAs  the1d{*‘!i  for  tPe  Pronertv.  Neither  Enrlv  or  Lamp- 
ton  said  anything  to  witness  about  Miss  Margaret  C.  Sands  in  connec- 

sTnds  16  property’  and  Wltness  didn’t  know  anything  about  Miss 

Witnesspurchasedfrom  Fred  C.  S.  Hunter,  who  is  now  the  clerk 

HunWs1 ^Maryland  or  Virginia.  He  can’t  just  remember 

Afr  e„ij:  P  "  n,  th”lks  Lampton  could  perhaps  inform 

althmieh  w"t"S  I  a  u  ltne°sTknew  Hunter,  being  here  in  business, 
aithoiiffh  witness  had  known  Lampton  longer. 

().  Dunne  how  lone  a  Period  of  time  have  you  had  business 

fifteen^  ^  Mr'  Lampton?  A-  Fifteen  years  I  guess;  about 

Q.  Have  you  seen  him  very  often  during  that  time?  A.  Yes.” 
Cross: 

Had  conversation  with  Early  in  regard  to  the  ground.  Earlv  said 
it  was  cheap  ground  and  all  like  that,  and  when  they  made  a  division 
said  witness  wras  only  entitled  to  a  certain  part. 

.  V'  ,  4  0,1lte  ca!<‘h  w!l«t  von  meant,  I  wish  vou  would  just 
tell  us  all  the  conversation.  Begin  at  the  beginning  and  tell  us  the 

conversation  you  had  with  him,  when  it  occurred  and  where,  and 
who  was  present?  A.  There  was  not  any  one  present  that  I  know  of, 
Mr,  Darlmeton.  except  Mr.  Early.  He  said  he  thought  I  had  made  a 
good  bargain :  that  I  had  put  in  things  that  were  not  quite  so  good- 

some  of  that  Autry  Park  thing  that  you  know  about,  and  I  put  that 
in  and  the  cash. 

Q.  When  did  this  conversation  occur?  A.  Just  at  the  time  T 
nought,  or  a  little  while  aftenvards.” 

Asked  what  the  Autry  Park  thing  was.  replied  that  Mr.  Darling¬ 
ton  knows. 

“Q.  Well,  but  the  court  does  not  know,  and  the  court  would  like 
---  to ;  know.  A.  Well,  it  is  a  syndicate  that  was  owned  by,  we 

555  will  sav.  Mr.  Darlington  and  others,  and  I  had  paid  so  much 
money  into  it. 

Q.  How  much?  A.  I  could  not  tell  you  Mr.  Darlington.  I  think 
it  was  fully  paid  up,  wasn’t  it?  I  think  my  stock— or  they  took  it 
subject  to  assessment. 

Q.  Which?  A  I  believe  it  was  nearly— just  about  paid  up; 

there  was  only  perhaps  one  or  tw-o  assessments  due,  or  something 
of  that  sort.  * 

Q.  Do  you  know?  A.  No,  sir,  I  do  not. 

4  ?u  ??at  WarS  the  certifica,te  worth,  if  you  know?  A.  I  suppose 
at  that  time — I  suppose  at  that  time  that  that  certificate  was  worth 
very  near  its  value;  I  suppose  so.” 

witne«s  had  bought  the  Autry  Park  stock  through,  he  thinks,  a 
Mr.  Wine.  The  syndicate  had  been  in  existence  perhaps  a  couple  or 
several  year^-could  not  say  as  to  its  being  in  existence  fifteen 
years— that  may  be  true,  and  it  might  also  he  true  that  the  owners 
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had  never  been  able  to  sell  the  property  for  as  much  as  the  mortgage 
on  it,  but  witness  still  thought  it  had  a  future  anyway. 

“Q.  Were  not  all  these  assessments  long  past  due,  and  that  you 
ceased  to  pay  them  because  the  thing  was  not  any  good?  A.  Oh,  I 
never  considered  the  thing  not  any  good ;  I  always  thought  it  was  of 
some  little  value.  In  the  first  place,  I  thought  I  was  paying  pretty 
near  as  much  as  the  property  was  worth  outside  of  that.  I  think 
my  $600.  cash  was  worth  as  much  as  that  property  would  bring 
today.” 

The  signature  “Early  &  Lampton”  to  the  contract  produced  by 
witness  is  in  Early’s  handwriting,  he  thinks,  but  he  could  not  swear 
to  that.  Does  not  know  who  wrote  the  signature  “Fred  C.  S.  Hun¬ 
ter”,  but  does  know  that  witness’  signature  appears  below  it. 

J.  Thilman  Hendrick  testified  Septeml>er  11,  1912. 

(A  member  of  the  Bar  of  the  Supreme  Court  of  the  District  of 
Columbia  since  Januarv  2,  1900.)  Don’t  know  what  to  call  his 
occupation,  unless  it  be  financial  department  store.  Repre- 
556  sents  the  Manhattan  Life  Insurance  Company,  among  other 
concerns,  and  represented  it  in  1905.  Identifies  as  written 
and  signed  by  him,  letter  dated  October  6,  1905,  already  copied  at 
page  159  of  this  statement  of  the  evidence.  He  wrote  and  signed 
this  letter  at  the  office  of  the  Title  Companies. 

“Q.  I  call  your  attention  to  the  fact  that  with  that  letter  you  trans¬ 
mitted  a  check  for  $1,100  to  be  applied  as  stated  in  it,  and  closed  with 
this  sentence:  ‘You  will  collect  for  me  the  sum  of  $163.80  in  pay¬ 
ment  of  life  insurance  premium.’  Please  state  whether  you  received 
that.  $163.80  from  the  title  company,  or  $163?  A.  I  think,  as  near 
as  I  recall,  that  $163  was  received.  As  to  the  omission,  the  amount 
was  so  small  I  just  didn’t  bother  with  it. 

Q.  Upon  what  life  insurance  policy,  that  is,  upon  whose  life,  was 
that  premium  paid?  A.  I  think  it  was  a  five  thousand  dollar  policy 
and  it  was  on  the  life  of  James  J.  Lampton. 

Q.  Had  you  any  previous  conversation  with  Mr.  Lampton  regard¬ 
ing  it?  A.  Yes,  sir. 

Q.  Please  skate,  as  near  as  you  can  recall,  what  that  conversation 
was.  A.  Mr.  Lampton  wanted  me  to  obtain  an  $1,100  second  trust 
loan  for  Miss  Margaret  C.  Sands.  He  told  me  he  could  arrange  for  a 
commission  of  approximately  fifteen  per  cent,  which  would  be  about 
$165.  I  told  him  that  I  didn’t  know  much  about  the  laws  covering 
commissions  on  money,  and  I  would  prefer  to  write  the  insurance 
policy  and  take  the  premium  out  in  that  form ;  while  I  would  not 
get  as  much  money,  having  to  pay  to  the  company  the  gross  premium 
less  my  commission,  I  would  still  get  a  premium  on  the  insurance 
policy  from  my  company,  and  would  consider  that  my  commission 
on  the  deal,  in  lieu  of  the  straight  commission  on  the  second  trust 
loan. 

Q.  What  would  be  the  regular  commission  on  the  second  trust 
loan  of  $1,100?  A.  There  is  no  regular  commission;  just  a  matter 
of  agreement  each  time.  What  would  I  have  charged  in  that  case? 

Q.  What  would  your  usual  charge  have  been?  A.  Oh,  I  would 
have  charged  anywhere  from  $110  to  $165;  fifteen  per  cent  is  what 
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we  were  figuring  on.  I  had  determined  to  take  a  little  less;  in  other 

words,  the  net  cost  to  me  from  the  company  rather  than  to  take  a 
straight  commission. 

Q.  Did  you  ever  charge  any  less  than  fifteen  per  cent  on  a  second 
trust  loan? 

557  Mr.  Darlington:  I  object  as  immaterial  and  irrelevant. 

A.  If  I  am  allowed  to  answer,  I  would  say  that  I  have 
charged  a  great  deal  less  and  a  great  deal  more,  according  to  the 
amount  and  the  time  and  the  character  ot  the  person  and  the  charac¬ 
ter  of  the  property. 

Q.  What  is  the  lowest  amount  you  have  ever  charged? 

Mr.  Darlington  :  I  object  to  this  and  all  similar  questions. 

A.  I  could  not  answer  that  offhand.  I  generally  charge  pretty 
good  commissions.  My  rate  now  on  a  year’s  contract  runs  at  about 
one  per  cent  a  month  commission.  That  would  be  about  twenty- 
five — about  twenty-nine  months  at  an  average  of  about  fourteen.  At 
that  regular  rate  it  would  have  been  about  fourteen  and  a  half  per 
cent,  something  like  that. 

Q.  Well,  what  was  there  about  this  property  to  make  the  invest¬ 
ment  hazardous,  if  there  was  anything?  A.  Why,  everything  you 
buy  is  hazardous  until  you  sell  it. 

Q.  Did  you  or  not  consider  the  property  to  have  a  good  value  as 
securing  the  second  trust  of  $1,100?  % 

Mr.  Darlington  :  I  object  to  the  cross-examination  of  the  witness 
by  the  party  calling  him,  in  addition  to  my  prior  objection. 

A.  Why,  1  am  not  positive  in  my  own  mind  whether  I  even 
looked  at  the  house  or  not.  I  considered  the  amount  of  the  first  trust, 
the  general  neighborhood,  and  considered  that  there  was  a  fair  value 
there,  whether  enough  or  not  I  don’t  remember. 

But  you  always,  in  second  trusts,  figure  that  you  are  always  going 
fairly  close  and  taking  some  risks,  and  in  that  way  charge  for  it.  I 
think,  as  I  recall  it,  the  moving  reason  for  accepting  the  value  there 
as  fairly  safe  was  that  Mr.  Lampton  told  me  he  thought  the  value 
was  there,  and  I  accepted  his  estimate  of  the  matter.  I  am  not  at  all 
sure  that  I  looked  at  the  property.  I  may  have  gone  through  it;  I 
am  not  at  all  positive.” 

Cross: 

There  are  advantages  and  disadvantages  in  the  fact  that  a  loan 
is  distributed  through  a  period  of  months  and  comes  back  in  driblets 
instead  of  a  lump  sum.  There  is  more  trouble  in  collecting  it,  but 
there  is  some  satisfaction  in  getting  something  each  month,  because 
it  is  reducing  the  liability. 

Does  not  recall  who  the  $5,000  life  insurance  policy  was 
558  payable  to.  The  approximate  cost  to  Miss  Sands  would  have 
been  the  same  had  a  commission  in  cash  been  required,  in¬ 
stead  of  doing  what  was  done. 
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Harrison  L.  Thomas,  testified  September  11,  1912. 

Captain  of  the  Watch  at  the  Metropolitan  Club.  Identifies  rent 
agreement  between  himself  and  Early  &  Lampton,  dated  March  27, 
1907,  covering  apartment  4,  in  the  St.  George  Apartment  House, 
which  rent  agreement  is  filed  as  Plaintiff’s  Exhibit  91,  reciting  that 
a  rental  of  $18.50  is  due  in  advance  each  month,  and  that  the 
tenancy  is  to  commence  April  1,  1907.  Early  &  Lampton  allowed 
witness  the  time  between  March  27th  and  April  1st,  to  move  in. 
It  was  in  April  when  the  rent  started.  Witness  never  failed  in  pav¬ 
ing  Early  &  Lampton  each  month  in  advance,  and  kept  this  up  to 
and  including  February,  1908.  No  notice  for  non-payment  of  rent 
was  ever  served  on  witness,  or  complaint  ever  made  that  any  rent 
had  not  been  paid.  Has  not  reta'ned  the  receipts  for  rent.  Wit¬ 
ness’  wife  always  went  down  and  paid  the  rent  at  Early  &  Lampton’s 
office,  excepting  once,  when  witness  went  down  himself  and  paid 
it  to  Mr.  Punnington,  in  Early  Ar  Lampton’s  office.  Kent  was  ahvavs 
paid  ahead  of  time. 

(The  Early  &  Lampton  statement  filed  as  Plaintiff’s  Exhibit  9, 
failed  to  show  that  Early  &  Lampton  accounted  for  rents  from 
apartment  4,  of  the  St.  George  for  either  April  or  August.  1907.) 

Adam  J.  Dickhaut,  testified  September  11,  1912. 

Real  estate  broker  and  senior  member  of  the  firm  of  Dickhaut  & 
p p _  ^  nearh  foui  years.  Keen  engaged  in  the  real 

559  estate  business  nearly  ten  years.  Office  is  located  at  1929 
Pennsylvania  Avenue,  Northwest,  and  the  section  in  which 
1924  N  Street,  nortlnvest,  is  located,  is  the  section  which  witness 
has  kept  in  special  touch  w  ith.  Knows  of  sales  made  in  that  vicinity 
during  the  last  five  or  six  years,  and  now*  has  some  property  listed 
for  sale  in  that  immediate  square,  on  the  same  side  of  the  street. 

Within  the  last  sixty  days,  2143  N  Street,  Northwest,  which  is  in 
the  same  vicinity,  sold  for  $3,500.  being  thereafter  resold  at  a  larger 
price — don’t  know  exactly  as  to  the  latter  amount,  because  he  was 
not  interested  in  the  sale,  but  he  does  not  imagine  the  price  wTas 
materially  larger. 

“Q.  How  does  that  property  compare  with  1924  N  Street?  A. 
It  is  about  the  same  kind  of  a  house.  The  lot  is  20  feet  front  by 
50  feet  ;  there  is  no  alley  in  the  rear.  1924  N  is  17.33  bv  431/i,  and 
there  is  no  alley ;  both  have  basement  kitchens,  wffiich  are  ~obiec- 
tionahle.” 

Roth  1924  N  Street  and  2143  N  Street,  are  only  two  rooms  deep. 
The  location  of  1924  N  Street  is  better  than  the  other  propertv,  but 
they  are  both  of  a  type  (basement  kitchen  type)  which,  for  a  house 
of  that  size,  makes  it  hard  to  rent  and  hard  to  sell. 

Was  requested  by  Mr.  Sullivan  to  look  at  1924  N  Street  and  give 
witness’  opinion  as  to  value,  Mr.  Sullivan  stating  to  witness  that  he 

didn’t  wish  witness  to  know  the  reason  for  wanting  his  testimony _ 

that  he  wanted  witness’  opinion  without  any  possible  bias.  Mr.  Sul¬ 
livan  gave  witness  no  intimation  as  to  whether  Mr.  Sullivan’s  client 
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would  be  helped  by  a  high,  moderate  or  low  estimate,  and  witness 
does  not  know  now. 

W  itness  examined  1924  N  Street,  and  its  fair  market  value  is 
in  witness  opinion,  about  $4,500.  Thinks  there  has  been  very  little 
change  in  its  value  since  December,  1907,  or  January,  1908. 

560  Cross : 

Imagines  it  was  over  three  weeks  ago  that  Mr.  Sullivan  asked 
him  to  examine  1924  N  Street.  Tried  to  but  could  not  get  into  the 
house  then.  Has  not  made  inquiries  of  other  men  in  the  business 
for  informatmn  about  1924  N  Street,  because  witness  was  familiar 
with  the  location  and  writh  the  house.  Value  of  improved  real  estate 
in  Washington  is  sometimes  figured  on  the  rentals  as  an  invest- 
ment.  L  nderstands  that  1924  N  Street  rents  for  $35.50  a  month. 
1  he  rental  ordinarily  derived  from  medium  class  residence  property 
in  \\  ashington  is  six  or  seven,  sometimes  eight  per  cent  gross. 
Simpler  property  brings  in  a  larger  percentage.  The  net  rental 
oidinarily  derived  from  the  residence  property  like  1924  N  Street 
he  'you Id  say,  is  about  six  per  cent  net. 

Witness  had  2143  N  Street  for  sale,  and  was  considering  pur¬ 
chasing  it  himself  when  it  was  sold.  The  fact  of  the  sole  was  learned 
by  him  from  the  original  owner,  Mrs.  Justus,  who  lives  on  New 
Yoik  Avenue,  between  Ninth  and  Tenth.  The  purchaser  was  Wil- 
,'a'n  ‘l;  Linkins,  who  then  resold  it,  so  he  told  witness,  about  ten 
days  after  his  purchase  of  it.  Witness’  for  sale  sign  was  on  the 
property,  and  when  Linkins  bought  it  he  told  witness  he  might  leave 
T,  men  ,a f terwards  Li n ki ns  brought  the  sign  down 

say  at  what  price  °  'Vllne-eS’  he’  Llnkins>  had  resold  it,  but  didn’t 

Has  been  acquainted  with  Linkins  about  nine  or  ten  years  and 
than^efore  >St  * 1166  °F  f'°"r  years  kas  known  him  more  intimately 

James  J.  Lampton,  further  testified  September  11,  1912. 

Knows  Early’s  signature  when  he  sees  it. 

fi  Identifies  Early’s  signature  to  three  letters,  one  dated  April 
Obi  b,  190o,  and  the  other  two  each  dated  April  9,  1906,  already 
copied  at  pages  321-2  of  this  statement  of  the  evidence. 

Knows  Mrs.  Elizabeth  D.  Hoppin.  Thinks  she  was  a  client  of 
Early,  &  Lampton’sin  May,  1906.  She  wras  more  particularly 
Earlys  client.  Don  t  remember  clearly,  but  thinks  Mrs.  Hoppin 
purchased  the  west  9  5S  feet  of  lot  3,  and  the  east  11.11  feet  of  lot 
_in  square  881  in  May,  1906,  if  (hat  is  the  property  near  the  Navy 
Yard  Wi  ness  cannot  recall  the  lots  and  square.  (Early’s  counsel 

objects  that  no  issue  as  to  this  property  is  embraced  in  'the  plead- 
mgs.)  F 

Thinks  the  Navy  Yard  property  originally  belonged  to  Mrs 
Sands  and  Miss  Sands  probably  owned  it  in  the  spring  of  1909 
though  witness  is  not  sure.  Either  Miss  or  Mrs.  Sands  owned  it  at 
that  time.  Asked  whether  he  recalls  getting  a  deed  from  Miss 


400  NATIONAL  SAVINGS  <fc  TRUST  CO.,  ETC.,  ET  AL.  VS. 

Sands  or  Mrs.  Sands  covering  these  Navy  Yard  properties  in  the 
late  spring  or  early  summer  of  1906,  replied: 

“A.  We  got  a  deed  from  either  Miss  or  Mrs.  Sands  to  a  portion 
of  the  Navy  Yard  property,  Moore  &  Hill  having  sold  previously  a 
portion  of  this  property. 

Q.  Don’t  you  recall  that  by  mistake  this  deed  was  made  to  also 
include  the  property  which  Moore  and  Hill  had  already  sold?  A. 
I  don’t  recall  it. 

Q.  You  have  no  recollection  of  that  at  all?  A.  There  was  some 
trouble  about  the  title  of  the  Moore  and  Hill  property,  and  Mrs. 
Sands  came  in  to  see  me  in  regard  to  it.  I  don’t  recall  just  at  this 
moment  whether  it  did  include  in  that  deed  the  property  sold 
through  Moore  and  Hill  or  not.  We  sold  a  portion  of  it.  Moore 
and  Hill  sold  prior  to  that  a  portion  of  this  property,  called  the 
Navy  Yard  property. 

Q.  Have  you  anything  to  refresh  your  recollection  as  to  the  part 
that  Early  and  Lampton  sold?  A.  I  really  have  not. 

Q.  Do  you  recall  in  whose  name  the  deed  was  taken  which  was 
executed  by  Tliss  Sands  or  Mrs.  Sands?  A.  I  could  not  testify  as  to 
how  the  deed  was  taken. 

Q.  Don’t  you  recall  that  it  was  Fred  C.  S.  Hunter?  A.  Fred  C.  S. 
Hunter  took  title  to  several  properties  and  I  could  not  testify,  Mr. 
Sullivan,  whether  these  are  the  properties  or  not.  I  think  Mr. 

Hunter  took  title  to  these  properties. 

562  Q.  At  whose  instance,  yours  or  Mr.  Early’s?  A.  I  don’t 
recall.  I  think  Mr.  Early  made  these  sales,  I  am  not  sure 

of  that. 

Q.  Did  you  or  Mr.  Early  make  the  sale  to  Mr.  Christman?  A. 
I  think  probably  I  made  that  sale  to  Mr.  Christman.  Mr.  Early 
signed  the  contract  in  that  case.  Mr.  Early  sold  Mrs.  Hoppin ;  that 
is  the  best  of  my  recollection.” 

Don’t  know  what  became  of  the  Autry  Park  stock  received  from 
Christman.  Witness  never  had  it,  though  he  did  see  it  turned  over 
in  the  office  at  the  time  of  the  settlement.  The  $600  cash  received 
from  Christman  went  to  Early  &  Lampton  credit — thinks  it  was 
paid  to  Early  in  the  office,  though  he  is  not  sure  of  that — it  might 
have  been  paid  to  witness ;  it  was  turned  into  the  office. 

Thinks  Early  received  the  purchase  consideration  that  was  paid 
by  Mrs.  Hoppin,  but  don’t  know.  Early  closed  that  sale  with  Mrs. 
Hoppin. 

“Q.  What  interest  did  Mr.  Fred  C.  S.  Hunter  have  in  these 
properties  of  Miss  Sands — what  substantial  interest?  A.  I  don’t 
think  Mr.  Hunter  had  any  substantial  interest  in  them. 

Q,  He  was  an  unmarried  man,  was  he?  A.  He  was  at  that  time. 

Q.  State  whether  or  not  you  or  Mr.  Early  prepared  the  statements 
which  were  rendered  to  Miss  Sands  covering  these  Navy  Yard  prop¬ 
erties?  A.  I  think  they  were  prepared  by  the  book-keeper  or  stenog¬ 
rapher. 

Q.  Under  whose  direction?  A.  Usually,  in  cases  of  sales,  I  made 
a  rough  draft  of  all  statements  and  turned  them  over  to  whoever 
at  that  time  was  the  bookkeeper,  and  he  made  them  up  and  brought 
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them  back  to  me  and  I  looked  over  them,  and  then  they  were  copied 
m  the  copy  book,  which  is  the  only  record  we  had  of  them. 

W.  Did  Mr.  Early  prepare  any  of  them?  A.  Sometimes, 
y.  Did  you  or  Mr  Early  prepare  the  statements  relating  to  the 
sale  which  included  the  property  of  Miss  Sands  purchased  ‘by  Mrs. 

Hoppm?  A.  I  really  can’t  recall.  I  think  that  Mr.  Early  made 
that  statement,  but  I  am  not  positive. 

Q.  Did  you  have  any  information  concerning  it  except  what  came 
from  Mr.  Early?  A.  I  did  not.” 

~  r!’e,  Autry  Dark  stock  was  left  with  Early  &  Lampton. 
Don  t  know  whether  it  is  still  there.  P 

“Q.  Have  you  learned  anything  about  its  subsequent  history? 
A.  Eater  I  think  Mr.  Early  called  me  over  the  ’phone  and  said  he 
possibly  had  an  opportunity  to  get  some  money  out  of  it;  how  much 
he  got  out  of  it,  I  don  t  know. 

Q.  And  what  was  done  with  the  money  he  got  out  of  it?  A 
I  don’t  know.  * 

Q.  I  show  you  the  rent  agreement  of  Early  and  Lampton  with 
Harry  L.  Ihomas,  and  ask  you  to  look  at  the  signature  of  Early 
and  Lampton  and  state  in  whose  handwriting  is  that  signature?  A 
That  would  be  hard  to  say,  whether  it  is  Early’s  or  mine;  I  think 
that  is  mine.  Mr.  Early  usually  signed  all  rent  contracts.  That 
looks  almost  as  bad  as  my  signature. 

Q.  W  hat  was  the  practice  of  the  office  when  rent  agreements  were 
signed  which  required  the  payment  of  rent  in  advance,  as  to  when 
the  first  payment  was  collected?  A.  When  the  rent  agreements 
were — a  man  usually  put  up  a  deposit ;  if  he  came  into  rent  a  house 
or  an  apartment  when  the  contract  was  signed  he  put  up  a  deposit 
to  bind  the  contract,  and  prior  to  his  moving  in  he  paid  the  first 
month’s  rent  in  advance. 

Q*  1  sh°w  y°u  a  ren*  agreement  dated  April  26,  1907  with 
Albert  Schnell,  purporting  to  be  signed  “Early  and  Lampton”  and 

ask  you  in  whose  handwriting  is  that  signature?  A.  That  is  mv 
signature.  J 

Mr.  Darlington:  What  property  is  that? 

Mr.  Sullivan:  Apartment  No.  6  of  the  St.  George. 

t  ,D,°  you  know  where  Mr  Schnell  now  is?  A.  I  have  no  idea; 

I  don  t  know  that  I  ever  saw  Mr.  Schnell,  Mr.  Sullivan.  Those  were 
made  out  by  the  bookkeeper  and  if  Mr.  Early  was  not  there  then  I 
signed  the  name  of  Early  and  Lampton  to  the  contract 

Q.  Do  you  remember  the  name?  A.  Schnell— no,  I  do  not;  I  do 
not  recall  him  at  all ;  I  might  know  him  but  I  doh’t  recall  it  ” 

The  rent  agreement  between  Early  &  Lampton  and  Albert  Schnell 
last  referred  to  covering  apartment  6,  in  the  St.  George,  was  filed 

i*1  io!!-'11?  Plaintiff  s  Exhibit  92,  the  tenancy  commencing  May 
1,  1907,  at  ifl<  per  month  rental,  payable  in  advance. 

The  Early  &  Lampton  statements  filed  as  Plaintiff’s  Exhibit  9 
fail  to  show  that '  Early  &  Lampton  accounted  for  rents  from 
5b4  apartment  6  of  the  St.  George  for  May,  1907. 

Might  have  done  so,  but  don’t  think  he  ever  met  Single- 

51— 2783a  8 
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ton  Cooper,  who  purchased  lot  24  in  square  882,  in  April,  1906, 
shown  by  three  letters  signed  by  Early,  whose  signature  witness  has 
already  identified.  Thinks  Early  had  charge  of  that  deal. 

(Defendants  object  to  testimony  in  regard  to  square  882,  on  same 
grounds  heretofore  stated  as  to  square  881,  plaintiff’s  counsel  agree¬ 
ing  that  the  objection  as  to  any  and  every  property  not  specifically 
referred  —  in  the  pleadings  might  be  considered  as  reserved  to  the 
defendants,  without  specifically  making  the  objection.) 

(Counsel  for  defendants  admitted  on  the  record: 

(1)  On  April  7,  1906,  Early  &  Lampton  procured  from  Miss 
Sands  a  deed  to  Fred  C.  S.  Hunter,  purporting  to  convey  (a)  lot 
24  in  square  882,  improved  by  four  houses;  (6)  lot  4  ana  the  west 
9  feet  7  inches  of  lot  3  in  square  881,  the  part  of  lot  3  being  im¬ 
proved  by  one  house;  (c)  part  of  lot  6  square  881,  23  feet  by  20 
feet;  ( d )  the  east  25  feet  of  lot  2  in  square  881,  improved  by  two 
houses;  the  recital  of  the  conveyance  of  the  east  25  feet  of  lot  2  in 
square  881,  being,  however,  put  in  the  deed  by  mistake,  as  those 
two  houses  had  previously  been  sold  by  Moore  <fc  Hill.  Defendants’ 
counsel  refused  to  admit  that  Early  &  Lampton  procured  said  deed 
of  April  7,  1908,  in  any  other  seme  than  that  they  bought  and  paid 
for  the  properties,  Hunter  taking  the  title  for  them. 

(2)  On  April  9,  1906,  Hunter  conveyed  said  lot  24,  square  882, 
improved  by  four  houses,  to  S'.  L.  and  Mary  J.  Cooper. 

(3)  On  May  23,  1906,  Hunter  conveyed  said  part  of  lot 
565  3,  in  square  881,  improved  by  one  house,  and  also  the  east 

11.11  feet  of  lot  4  in  square  881,  to  Elizabeth  D.  Hoppin. 

(4)  In  October,  1906,  Hunter  conveyed  the  remaining  part  of 
said  lot  4,  in  square  881  to  Philin  II.  Christman. 

(5)  Early  &  Lampton  made  the  sales  to  Cooper,  Iloppin  and 
Christman,  and  Hunter  made  the  conveyances  to  these  respective 
parties,  at  the  direction  of  Early  Lampton.) 

Hiram  Brodofsky  testified  October  11,  1912. 

Is  a  shoemaker;  was  a  tenant  of  Early  &  Lampton’s  in  store 
premises  1035  Twentieth  Street,  in  the  St.  George  Apartment 
House,  about  five  years,  commencing  August  1,  1906,  paying  the 
rent  each  month  on  the  first  of  the  month  during  all  that  time. 
Identified  rent  agreement  between  himself  and  Early  &  Lampton, 
dated  July  30,  1903,  and  filed  as  Plaintiff’s  Exhibit  93,  showing 
the  tenancy  to  have  commenced  August  1,  1906,  and  that  the  rental 
of  $10.50  a  month,  was  payable  in  advance  each  month,  beginning 
August  1. 

Cross: 

For  the  first  two  years  witness  paid  $10.50  a  month  and  then, 
after  they  fixed  up  the  flat,  the  rent  was  raised  $4.50  more,  and  he 
paid  $15  per  month.  A  gentleman,  a  collector,  came  every  month; 
can’t  tell  who  he  was.  A  bov  came  every  month  with  the  receipt, 
and  witness  paid  the  rent.  Witness  didn’t  keep  the  receipts,  as  they 
were  no  good  to  him. 
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(Early  &  Lampton’s  statements  filed  as  Plaintiff’s  Exhibit  9,  fail 
to  credit  the  plaintiff  with  any  rents  for  1035  Twentieth  Street  for 
January  and  December,  1907.) 

566  Charles  Early,  further  testified  October  11,  1912: 

In  response  to  call  by  plaintiff’s  counsel  for  any  cancelled 
check  or  checks  showing  payment  of  $135  for  five  years’  fire  insur¬ 
ance  on  the  \\  mchester^  as  charged  in  the  bill  and  Lampton’s  state¬ 
ment  of  March  10,  1905,  witness  produced  three  papers,  each  paper 
produced  being  a  copy  and  not  an  original,  as  follows* 

^•X?0py<°l letter  dated  March  1905,  filed  as  plaintiff’s  ex¬ 
hibit  94,  as  follows: 


w  ,  .  “March  16,  1905. 

Mr.  William  Miller,  c/o  Columbia  Title  Co. 

Dear  Sir:  The  amount  to  be  retained  for  insurance  on  the  Win- 

«i^SnnAa^a®iAQnt  lirUSe’nUP°?  which  we  are  making  a  loan  of 
$lo,UUU,  is  $108.  Y\  e  will  endeavor  to  forward  vou  the  policies  to¬ 
morrow. 

Yours  very  truly, 

(Signed  by)  HEISKELL  &  McLERAN 

D. 

(Written  across  the  letter  the  words  “Copy.”) 

(2)  Copy  of  receipt  dated  April  29th,  1905,  filed  as  plaintiff’s 
exhibit  95,  as  follows: 


Messrs.  Early  and  Lampton,  Agents,  to  Corcoran  Fire  Insurance 
Company,  Dr.,  No.  604  Eleventh  Street  Northwest. 


For  premiums,  as  follows: 

Date.  Name. 

1905. 


Policy  No.  Premium. 


March  17.  James  E.  Evans . $3,000.  1933  18  St 

Winchester.  14776  $27.00 

Five  years’  ins.  from  March  17th,  1905,  to  1910. 

Received  payment, 

April  29th,  1905. 

LOUIS  R.  PEAK,  Sec’y  ” 

(3)  Copy  of  letter  dated  March  21,  1905,  filed  as  plaintiff’s  ex- 
hibit  96,  as  follows: 
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567  “March  21,  1905. 

W.  L.  Miller,  Esq.,  Assistant  Secretary,  Real  Estate  &  Columbia 

Title  Companies. 

Dear  Sir:  We  have  your  favor  of  this  date  enclosing  check  for 
$183  for  commission  on  loan  and  insurance  on  Harper  property  for 
which  please  accept  our  thanks. 

Yours  very  truly, 

(Signed  by)  HEISKELL  &  McLERAN. 

D.” 

“Q.  Have  you  any  personal  knowledge  as  to  whether  that  $27.00 
payment  was  additional  to  the  payment  of  $108?  A.  I  have. 

Q.  You  knew  at  that  time  the  amount  that  was  paid,  didn’t  you? 
A.  I  did. 

Q.  And  you  knew  how  it  was  paid  and  in  what  way  it  was  paid? 
A.  Yes,  sir. 

Q.  That  is,  who  paid  it,  you  knew  that?  A.  Early  &  Lampton 
paid  it. 

Q.  How?  A.  By  check. 

Q.  Then  the  subpoena  calls  for  that  cancelled  check.  A.  I  can¬ 
not  find  it. 

Q.  Well,  how  do  you  account  for  these  papers  which  you  have 
produced  showing  that  Ileiskell  and  McLeran  received  that  $108 
from  the  title  company?  A.  The  title  company  say  they  paid  it, 
and  he  acknowledges  that  he  has  got  it.  What  other  evidence  could 
you  ask  for,  from  a  responsible  company  like  the  title  company,  in 
authorizing  a  copy  of  the  fact - 

Mr.  Darlington  (to  the  witness) :  You  need  not  argue  the  case, 
Mr.  Early;  just  answer  the  question. 

The  Witness:  They  ask  me  such  foolish  questions,  Mr.  Darling¬ 
ton.” 

Has  no  papers  at  all  showing  the  purchase  consideration  paid  by 
Philip  H.  Christman  in  or  about  October,  1906,  for  the  west  39.89 
feet  of  lot  4  in  square  881.  Has  no  recollection  about  the  transac¬ 
tion.  Lampton  had  the  transaction.  Witness  received  the  Autry 
Park  stock  turned  over  by  Christman  in  that  transaction,  Lampton 
having  handed  it  to  witness  after  closing  the  transaction  with 
Christman.  Witness  claims  that  Early  &  Lampton  jointly 

568  owned  that  stock  as  a  part  of  their  assets.  (Objection  is 
renewed  by  defendants  to  all  testimony  in  regard  to  proper¬ 
ties  in  square-  881  and  882,  to  apply  without  repetition.) 

Cannot  produce  original  contract  with  Elizabeth  D.  Hoppin  for 
purchase  by  her  of  west  9.58  —  of  lot  3,  and  east  11.11  feet  of  lot  4 
in  square  881,  in  May,  1906.  There  was  no  contract. 

“By  Mr.  Sullivan: 

Q.  Have  you  no  records  or  papers  of  any  kind  on  that  subject? 
A.  None  whatever. 

Q.  Did  you  sell  that  property  to  Mrs.  Hoppin?  A.  I  did. 

Q.  Was  "she  a  client  of  yours  at  the  time?  A.  She  was. 
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n'  J0jmS  personally  or  of  Early  and  Lampton?  A.  Of  mine. 
0-  And  did  you  keep  any  record  of  your  accounts  with  her?  A. 
Ihey  made  a  statement  for  her. 

Q.  Have  you  any  records  containing  a  copy  of  that  statement? 
A.  i  have. 

Witness  thereupon  produced  Early  &  Lampton’s  sales  book  and 
exhibited  page  188  thereof,  showing  statement,  as  follows: 

Mrs.  Elizabeth  D.  Hoppin  in  Account  with  Early  &  Lampton.  188 

May  31,  1906. 

$1,100.00 

1.50 

2.50 

1.50 
•  •  •  • 

2.50 

-  $1,100.00 

-  9.80 

$1,109.80  $1,109.80 
EARLY  &  LAMPTON.” 

Mrs.  Iloppin  borrowed  money  on  another  property  to  pay  for  that 
property.  Feels  perfectly  certain  that  he  never  "had  any 
569  other  record  of  the  consideration  paid  by  Mrs.  Hoppin  for 
this  property  than  the  press  copy  of  this  statement. 

“Q.  Is  it  not  a  fact  that  you  have  had  general  charge  of  her  af¬ 
fairs  from  a  time  prior  to  this  transaction  up  to  and  including  the 
present  time?  A.  I  never  had  charge  of  her  affairs.” 

Cross. 

“By  Mr.  Darlington: 

Q.  Mr.  Early,  do  you  recall  why  it  was  that  there  were  two  pre¬ 
miums  paid  on  the  Winchester,  one  of  $108.00  and  one  of  $27.00? 
A.  The  first  trust  was  made  by  Heiskell  &  McLeran;  the  first  loan, 

I  should  say,  was  made  by  Heiskell  and  McLeran  through  Riggs 
and  Company.  Heiskell  and  McLeran  had  entire  charge  of  the 
matter,  and  instructed  the  title  company  what  they  should  do. 

Q.  My  question  was  why  were  there  two  items  of  premium?  A. 
First  and  second  trust. 

Q.  And  a  policy  went  with  each  trust?  A.  Yes,  sir. 

Q.  When  you  sold  this  property  that  has  been  spoken  of  to  Mrs. 
Hoppin,  for  whom  did  you  sell  it — who  was  the  owner?  A.  The 
title  was  in  her. 


To  purchase  of  pts.  lots  3  &  4,  square  881, 

known  as  630  L  S.  E . 

Recording  deed  Davidson  to  Mrs.  Hoppin . . 

Recording  trust,  new  loan . 

Notary  fee,  deed  &  trust . 

Recording  deed,  630  L  S.  E . 

Insurance  3  years,  $700,  630  L . 

By  proceeds  of  loan  on  246,  248  10th,  1  yr., 
5%  . 

Amount  charged  against  rent  account  and 
for  above  items,  recording,  etc . 
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Q.  But  I  mean  at  the  time  you  sold  it  to  her?  A.  It  belonged 
to  Early  &  Lampton. 

Q.  State  whether  Miss  Sands  ever  placed  that  property  in  your 
hands  to  sell  for  her?  A.  No,  sir. 

Q.  State  whether  she  ever  placed  it  in  your  hands  for  any  pur¬ 
pose,  and  by  you  I  mean  Early  and  Lampton?  A.  No,  sir. 

Q.  State  whether  or  not  you  ever  charged  her  a  commission  for 
the  sale  of  the  property,  or  for  anything  else  you  did  with  it?  A. 
No,  sir. 

Q.  In  regard  to  the  other  property  in  square-  881  and  882,  were 
they,  or  any  of  them,  ever  placed  in  your  hands  by  her?  A.  No, 
sir. 

Q.  In  making  the  sale  to  Mr.  Christman,  for  whom  were  you 
acting?  A.  Early  and  Lampton. 

Q.  In  making  the  sale  to  the  Coopers,  for  w’hom  were  you  acting? 
A.  Early  and  Lampton. 

Q.  How  was  your  attention  brought  to  Miss  Sands’  interest  in 
those  squares?  A.  By  Mr.  A.  Howard  Stevens. 

Q.  Who  is  he?  A.  He  is  a  real  estate  broker  about  town  and 
very  frequently  in  our  office. 

Q-  What  relationship,  if  any,  does  he  bear  to  Miss 
;)70  Sands?  A.  I  think  he  is  her  first  cousin;  nephew  of 
Mrs.  Sands  and  first  cousin  of  Miss  Sands,  the  way  I  under¬ 
stand  it. 

Q.  For  what  purpose  did  he  bring  it  to  you?  A.  For  the  purpose 
of  disposing  of  it  to  anybody  we  could. ” 

Redirect : 

Q.  Did  you  or  Mr.  Lampton  have  particular  charge  of  that  trans¬ 
action,  or  those  transactions?  A.  I  don’t  know  what  you  are  talk¬ 
ing  about. 

Q.  1  he  transactions  relating  to  this  property  in  square-  881  and 
882  ?  A.  Are  you  talking  about  Mrs.  Iloppin,  or  are  you  talking 
about  the  other  sale,  or  the  Christman  sale,  or  are  you  talking  about 
the  sale - 

Q.  I  am  talking  about  the  transactions  of  Early  and  Lampton 
with  either  Mr.  Stevens  or  Miss  Sands.  A.  The  transaction  was  be¬ 
tween  Early  and  Lampton ’s  office  and  Mr.  Stevens — Mr.  A.  Howard 
Stevens,  who  arranged  the  price  and  everything  else  in  connection 
with  it. 

Q.  WThy  didn't  you  render  a  statement  to  Mr.  Stevens  instead  of 
to  Miss  Sands?  A.  Because  Mr.  Stevens  requested  us  to  make  a 
statement  to  Miss  Sands,  showing  what  became  of  all  the  money. 
The  stubs  are  there,  all  through,  for  the  distribution  of  that  money. 
It  was  all  loaded  full  of  trusts,  taxes,  tax  sales,  and  all  kinds 
of  obligations  against  it,  which  had  to  be  all  worked  out. 

Q.  "Well,  then,  you  understood  that  Mr.  Stevens  was  Miss  Sands' 
agent?  A.  I  didn’t  understand  it;  I  knew  he  was. 

Q.  And  yet  it  is  a  fact,  is  it  not,  that  you  paid  her  said  agent, 
Mr.  Stevens,  a  commission  for  his  work  in  the  matter?  A.  I  did 
not.  We  paid  Mr.  Stevens  a  commission  because  he  was  interested, 
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to  have  something.  In  the  sales  of  the  properties  Mr.  Stevens  was 
to  have  a  consideration. 

Q.  What  was  the  amount  that  was  paid  to  him  as  his  commis¬ 
sion?  A.  We  paid  him  $325.00. 

Q* i How  was  that  calculated?  A.  I  could  not  tell  you:  I  haven’t 
the  slightest  idea. 

"\T  ^  ‘111-  n  ^  him,  or  was  it  a  business  agreement?  A. 

You  will  ha\e  to  find  that  out  from  somebody  else,  because  I  don’t 
know.  1  have  just  answered  the  question  by  telling  you  that  1 
didn't  know’  how  we  arrived  at  that  amount.” 

Asked  if  he  is  very  positive  that  he  didn’t  represent  Miss 
Sands  in  the  matter,  replied: 

“A.  I  did  not  represent  either  one  of  the  Sands.  Mr.  Stevens 
represented  them.  I  never  spoke  with  Miss  Sands  or  her  mother 
in  connection  with  the  matter,  directly  or  indirectly. 

Q.  When  you  sold  the  property  that  was  sold  to  Mr.  Cooper  Early 
and  Lampton  owned  it,  did  they  not?  A.  Yes. 

Q.  In  whose  name  was  the  title?  A.  Mr.  Hunter. 

Q.  And  who  was  he?  A.  Mr.  Lampton  told  you  he  was  the  other 
day. 

Q.  I  am  asking  you,  it  you  know?  A.  Mr.  Hunter  was  a  young 
man  here  who  we  put  the  title  in.” 

Mr.  Stevens  was  not  employed  in  witness’  office  at  any  time.  Wit¬ 
ness  was  acquainted  with  Mr.  Stevens,  but  never  knew  him  inti¬ 
mately.  Mr.  Stevens  used  to  come  to  the  office  frequently. 

“Q;  didn’t  he  act  as  a  sort  of  a  sales  agent  for  Vour  firm? 

A.  \\  henever  he  found  anything  that  he  could  do  any  business 
wuth,  why  lie  was  glad  to  make  a  commission. 

Q.  And  did  he  bring  these  properties  in  to  you  or  to  Mr.  Lamp- 
ton  f  A.  I  think  he  spoke  of  them  in  a  general  way,  and  said  they 
wTere  very  anxious  to  dispose  of  them  on  account  of  the  vast  amount 
of  taxes  and  all  kinds  of  things— all  kinds  of  debts  that  had  to  be 
paid.  They  w’ere  anxious  to  dispose  of  it,  and  to  pay  these  debts 
and  get  what  they  could  out  of  it.  They  were  very  anxious  to  dis¬ 
pose  of  it;  to  that  effect.  I  don’t  remember  the  exact  words. 

Q.  Did  Mr.  Stevens  tell  you  that  or  Mr.  Lampton?  A  I  think 
he  told  us  both.” 

» 

(In  lesponse  to  call  by  plaintiff’s  counsel  upon  Early’s  counsel 
as  to  whether  it  was  disputed  that  the  postal  to  Mrs.  Dunnington 
post  marked  August  13,  1912,  already  copied  at  page  335  of  this 
statement  of  the  evidence,  was  mailed  by  Early,  Earlv’s  counsel 
stated  that  that  fact  was  admitted.) 

572  William  H.  Linkins,  further  testified  October  18th,  1912 : 

Over  defendant’s  objection  heretofore  made  to  this  line  of 
testimony,  witness  testified:  Since  witness  last  testified  he  bought  a 
piece  of  property  at  2143  N  Street,  just  about  tw’o  squares  away  from 
1924  N  Street.  The  building  is  of  the  same  general  class  as  1924  N 
Street — basement  kitchen — but  the  building  is  a  little  wider  than 
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1924  N  Street.  As  he  remembers  it,  2143  N  Street  has  a  frontage 
of  21  feet.  I  he  pantry  on  the  main  floor  could  be  converted  into 
a  fairly  good  sized  kitchen,  which  could  not  be  done  with  1924  N 
Street,  because  the  latter  property  is  too  narrow. 

Thinks  that  because  of  the  fact  that  1924  N  Street  is  nearer  Con¬ 
necticut  Avenue,  it  is  worth  about  $400  or  $500  more  than  2143  N 
Street.  Witness  figured  upon  $30.50  to  $32.50,  per  month  rent  from 
2143  N  Street  in  its  then  condition,  and  he  was  informed  that  it  had 
rented  for  $35  per  month.  (Defendants’  counsel  moved  to  strike 
out  this  testimony  as  introducing  irrelevant  issues,  and  as  being  an 
incompetent  manner  of  attempting  to  prove  values.) 

Witness  figured  that  2143  N  Street  might  have  been  fairly  worth 
about  $4,000  to  $4,100.  Witness  paid  $3,500  for  it,  and,  in  addi¬ 
tion,  $75  to  the  broker  who  brought  the  property  to  witness.  Wit¬ 
ness  resold  it  for  $3,900. 

t  Since  last  on  the  stand  witness  has  examined  the  interior  of  1924 
N  Street,  hound  the  house  was  in  fair  condition  as  to  interior, 
paint  and  paper,  although  the  outside  paints  were  in  need  of  some 
work.  Since  lie  last  testified,  the  cellar  had  been  cemented  new. 

Does  not  desire  to  modity  in  any  way  his  testimony  previously 
given  as  to  the  value  of  1924  N  Street.  The  house  next  door 
573  to  it  is  occupied  by  negroes,  as  is  also  the  house  next  to  that, 
and  there  are  two  other  houses  about  three  doors  away  occu¬ 
pied  by  negroes. 

Cross: 

Knows  nothing  about  the  condition  of  1924  N  Street  with  respect 
to  repairs  and  paint  in  1908  and  1909.  The  houses  occupied  by 
negroes  mentioned  by  him  are  frame  houses  and  are,  he  should  say, 
older  than  1924  N  Street.  Old  frame  houses  of  that  description 
occupied  by  negroes  are  found  on  some  of  the  finest  streets  in  Wash¬ 
ington. 

Mrs.  Elizabeth  D.  Hoppin  testified  October  18,  1912 : 

Has  known  Charles  Early  for  seven  years.  Early  has  in  his  hands 
witness’  property,  west  9.58  feet  of  lot  3,  and  east  11.11  feet  of  lot  4 
in  square  881.  Bought  the  property  from  Early.  He  found  the 
property  for  her.  He  had  not  represented  the  witness  prior  to  that 
time  in  any  matter.  Witness  gave  Early  $1,100  in  cash  to  pay  for 
the  property.  The  money  was  not  raised  by  a  loan  on  another  piece 
of  property.  It  was  insurance  that  came  from  witness’  deceased 
husband. 

Witness  produces  original  statement  of  Early  &  Lampton,  already 
copied  at  page  351  of  this  statement  of  the  evidence. 

Cross: 

Witness  w^as  once  Early’s  tenant,  and  through  that  knew  him. 
Has  been  very  courteous  to  witness,  and  has  been  very  satisfactory  to 
her.  He  simply  acted  as  witness’  real  estate  agent  with  reference 
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574  TWif  i  r l-  a ,so  Wlth  reference  to  two  houses  on 

674  ik  ?'  ,b  t  ",hlch,  Lai'  y  sold>  another  one  on  Fuller  Street 
,  .  ,  "hlch  h,e  purchased  and  sold,  and  still  another  on  P  Street 
which  he  purchased  and  which  witness  had  another  agent  sell  for 


Albert  H.  Stevens  testified  October  18  1912  • 

•Xa‘  estate  broker-  Engaged  in  the  real  estate  business  seven  or 

r,fgK  ,H  v^S7S1X  7  S6Ven  yearS-  VV’as  first  c'°nnected  with  the  Office 
itarly  A.  Lampton  commencing,  he  thinks,  about  February,  1905- 

ot  positive  about  the  date,  but.  thinks  that  was  just  about  the  date! 
Pre\  ious  to  that  witness  had  been  in  the  army 

cn£s 01  Uwr““ Sa"*  “d  *  »“»  »< 

“Q.  State  whether  or  not  in  the  year  1906  at  any  time  Mrs. 
They  did  not  tean<*S  p  aeed  ln  y°ur  hands  any  property  for  sale?  A. 

either  onhemhffidf  °A.Tdid  not^  ^  ^  °harleS  Early  that 

Q.  Did  you  ever  tell  any  one?  A.  I  never  did  ” 

Indirectly  he  represented  Mrs.  Sands  or  Miss  Sands  by  taking 
Mrs  Sands  through  the  Winchester  Apartment  House  at  the  request 
ot  Lampton,  and  afterwards  a  sale  was  made  through  the  firm  of 
E  ALamPton-  T.hen  later  there  was  another  piece  of  property 
.  Juf‘  continue  What  other  piece  is  that  youreferrid 

k  A-  The  other  piece  I  think,  was  located  on  L  Street  between 
bth  and  <  th  southeast.  As  I  remember  it,  it  was  a  small  house  with 
a  lot  attached  to  it.  I  never  saw  the  property,  but  the  sale  was  made 
through  our  office. 

Q.  What  did  you  have  to  do  with  the  matter?  A.  I  simply  was 
looking  for  a  piece  of  property  in  the  southeast  and  found  that,  and 
then  1  heard  that  Mrs.  Sands  had  an  offer  from  another  real  estate 
hrm,  and  I  went  to  her  and  offered,  I  think,  about  a  hundred 
575  or  a  hundred  and  fifty  dollars  more  than  the  other  firm 

.  which  she  accepted,  ffhat  was  all  I  had  to  do  with  the  trans¬ 
action. 

Q.  Who  closed  that  transaction?  A.  I  think  the  firm  of  Early  & 
Lampton  must  have  closed  it.  J 

Mr.  Darlington  :  I  object  to  what  the  witness  thinks  must  have 
been  done  and  move  to  strike  it  out. 


A.  (Continuing.)  I  don’t  know. 

Q.  Did  you  close  the  transaction?  A.  I  did  not. 

Q.  To  whom  was  it  sold?  A.  I  don’t  know.” 

If  witness  talked  to  any  one  about  that  matter  he  talked  to  Lamp- 
ton.  Never  transacted  any  business  with  Early  at  all.  ' 

Q.  State  w  hether  or  not  it  is  a  fact  that  you  sold  the  property 
that  you  have  in  mind  to  Early  and  Lampton?  A.  I  did  not. 

Q.  Did  you  ever  sell  any  property  for  anybody  to  Early  and 
Lampton?  A.  I  did  not. 

Q.  Who  authorized  you  to  offer  $100  more  for  that  property  that 

52— 2783a 
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you  have  in  mind?  A.  I  think  that  Mr.  Lampton  did.  I  am  not 
positive  of  that;  it  has  been  so  long  ago.” 

Cross. 

By  Mr.  Poe: 

Mrs.  Sands  but  not  Miss  Sands  went  with  witness  to  look  at  the 
Winchester  Apartment  House.  Lawrence  Sands  wTas  sick  at  the  time 
in  the  Mendota  Apartment  House.  Mrs.  Sands  and  witness  got  per¬ 
mission  of  the  tenants  to  go  through  one  or  two  of  the  apartments  in 
the  Winchester.  Mr.  Lampton  told  witness  to  go  up  and  show  Mrs. 
Sands  through;  that  is  the  reason  he  went. 

As  to  the  property  in  the  southeast,  witness  don’t  know  what  it 
sold  for.  Has  been  w’ith  Early  &  Lampton  off  and  on  at  different 
times.  Cannot  remember  the  exact  dates.  Saw  Lawrence  Sands 
around  Early  &  Lampton’s  a  good  deal.  Witness  don't  know  what 
Lawrence  Sands  was  doing  there.  Witness  was  in  the  office 
576  very  little — mostly  on  the  outside.  Never  saw  Mr.  Sands 
looking  over  the  accounts  of  Early  Lampton.  Witness  is  a 
brother  of  Mrs.  Wallace  Malcolm. 

By  Mr.  Darlington: 

Thinks  the  other  firm  that  made  an  offer  for  the  southeast  prop¬ 
erty  was  Moore  &  Hill.  Thinks  he  learned  through  Lampton  that 
they  had  made  an  offer  for  it.  Witness  had  nothing  to  do  with  ob¬ 
taining  the  offer  from  Moore  &  Hill. 

“Q.  How  clear  is  your  recollection  that  you  learned  from  Mr. 
Lampton  that  Moore  &  Hill  made  an  offer?  A.  I  think  that  was  the 
way;  1  can't  recall  exactly  now. 

Q.  Do  you  know  how  Mr.  Lampton  knew  or  claimed  to  know 
what  Moore  &  Hill  had  done?  A.  Well,  he  probably  found  out 
through  Mrs.  Sands;  I  really  could  not  tell  you  that,  though. 

Mr.  Darlington  :  I  object  to  probabilities,  and  move  to  strike 

out. 

Q.  For  whom  did  you  make  your  offer,  for  what  purchaser?  A. 
I  really  don’t  know;  I  never  sawr  the  purchaser,  I  never  say  the 
property. 

Q.  How  do  you  know  it  wras  not  for  Early  &  Lampton?  A.  I 
don’t  know. 

Q.  It  may  have  been  for  them,  as  far  as  you  know?  A.  Yes. 

Q.  Did  you  say  that  you  were  employed  by  Early  &  Lampton? 
A.  No  sir,  I  was  not  employed ;  I  was  connected  there,  but  I  was  not 
employed. 

Q.  What  was  the  nature  of  your  connection?  A.  Salesman. 

Q.  Solely?  A.  Yes  sir. 

Q.  Was  your  connection  any  more  than  this,  that  they  allowed 
you  to  see  what  property  they  had  for  sale,  and  if  you  could  find  a 
purchaser,  they  gave  you  some  part  of  the  commission?  A.  That 
is  the  way  it  was. 

Q.  That  is  the  way  it  was?  A.  Yes  sir. 
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Q*  You  had  held  similar  relations  to  other  real  estate  firms?  A. 
That  is  the  only  firm  I  have  ever  been  connected  with,  with  the  ex- 
eeption  of  Mr.  Lampton  at  the  present  time.” 

577  .  Thinks  Mrs.  Sands  inspected  the  Winchester  in  contempla- 

*!on  of  some  exchange  or  trade.  Witness  really  don’t  know 

<< details  was  as^e(^  by  Lampton  to  show  it  to  her. 

Q .  1  ou  say  you  were  looking  for  propertv  in  the  southeast. 
At  whose  instance  were  you  looking  for  property  there?  A.  I  had 
made  a  great  many  sales  in  the  southeast  of  small  property. 

Q.  Now,  when  you  were  looking  for  property  in  the  southeast 
for  whom  were  you  looking?  A.  Principally  for  John  Quinn,  who 
is  a  broker  in  southwest  Washington. 

Q.  What  were  your  relations  with  Quinn?  A.  Just  simply  as 
one  broker  would  have  with  another,  that  was  all;  I  was  not  con¬ 
nected  with  him  at  all. 

Q.  Was  it  in  looking  for  property  for  him  that  you  found  this 

property?  A.  I  don’t  remember  whether  T  submitted  it  to  Quinn 
or  not. 

Q.  How  soon  after  you  found  this  property  did  you  speak  of  it 
to  Mr.  Lampton?  A.  Found  what  property,  sir? 

Q.  This  property  in  the  southeast,  this  L  Street  property?  A.  I 
really  could  not  tell  you  that. 

Q.  I  understood  you  to  say  you  were  looking  for  property  in  the 
southeast  and  you  found  this  propertv  there,  is  that  right?  A  Yes 
sir. 

Q.  And  in  looking  for  it  is  it  your  recollection  you  were  looking 
for  property  for  Quinn?  A.  That  is  my  recollection,  yes. 

Q.  And  do  you  remember  how  it  came  to  the  attention  of  Mr. 
Lampton?  A.  I  suppose  the  property  was  listed  in  the  office,  f 
really  don’t  remember  whether  it  was  or  not. 

Mr.  Darlington  :  I  move  to  strike  out  any  suppositions. 

Q.  What  I  want  to  know,  Mr.  Stevens,  is  if  you  were  looking  for 
property  for  Quinn  when  you  found  this  property,  how  did  it  hap¬ 
pen  that  it  was  brought  to  Lampton ’s  attention?  A.  Well,  I  sub¬ 
mitted  everything  to  Lampton  before  T  would  submit  it  to  anv- 
body  else. 

Q.  The  property  you  found  for  Quinn  you  would  submit  to 
Lampton  ?  A.  Always. 

Q.  Did  you  have  any  conversation  with  Mrs.  Sands  about  this 
property  and  why  she  wanted  to  sell  it?  A.  No,  sir,  I  don’t  think 
so. 

Q.  Please  see  if  you  don’t  remember  that  she  told  you  that 
578  there  was  six  or  seven  hundred  dollars’  worth  of  arrears  of 
taxes  on  it,  and  some  judgments  against  it?  A.  No,  sir,  I 
am  positive  she  never  told  me  that. 

Q.  Did  you  or  did  you  not  know  that  as  a  fact?  A.  I  am  positive, 
yes. 

Q.  You  didn’t  know  it?  A.  I  didn’t  know  any  of  the  details  at 
all.” 
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Witness  never  saw  the  southeast  property  tc  which  he  has  referred. 
When  he  found  or  heard  of  property  in  the  southeast  or  southwest 
that  he  thought  was  cheap,  he  «implv  would  net  its  number  and  sub¬ 
mit  it  to  Mr.  Quinn.  Mr.  Quinn  would  then  go  and  look  at  tho 
property  himself,  as  he  knows  values  down  there  better  than  any  one 
in  that  location.  If  he  made  an  offer  witness  would  submit  it  to  the 
owner  and  if  accepted  the  deal  would  be  made  in  that  way. 

“Q.  What  is  your  best  recollection  as  to  how  you  first  heard  of  the 
property  you  have  in  mind  in  the  southeast,  the  L  street  property? 
A.  I  either  got  it  from  the  records  of  the  office,  or  got  it  from  Mr. 
Lampton. 

By  Mr.  Darlington: 

Q.  When  you  went  to  Mrs.  Sands  about  the  matter  did  you  tell 
her  whom  you  represented?  A.  Well,  she  knew  I  was  with  the  firm 
of  Early  and  Lampton,  yes,  sir.” 

Brainard  H.  Warner,  Jr.,  testified  October  18,  1912: 

By  Mr.  Sullivan: 

Is  one  of  the  attorneys  for  the  plaintiff  in  this  case.  Should  say 
it  was  December.  1907.  when  Miss  Sands  first  employed  him. 

Recalls  seeing  Mr.  Harper  in  Early  &  Lampton’s  office. 

“Q.  Please  state  the  occasion  and  what  happened?  A.  Early  in 
January  I  had  an  engagement  with  Early  and  Lampton  to  go  over 
their  books  and  papers  in  this  matter,  and  while  I  was  waiting  for 
Mr.  Lampton  to  come  in  I  was  talking  with  Mr.  Early,  and  in  the 
course  of  my  comments  I  spoke  about  the  Winchester  Apart- 
579  ment  House,  and  Mr.  Early  was  with  a  gentleman,  and  from 
what  the  gentleman  said  at  the  time  I  knew  it  was  Mr.  Joseph 
W.  Harper,  who  has  been  mentioned  in  this  case. 

Q.  What,  if  anything,  did  Mr.  Harper  say  on  that  occasion?  A. 
Mr.  Harper  turned  to  me  and  said:  “Why,  I  don’t  want  the  apart¬ 
ment  house;  all  I  want  is  my  money  out  of  it.” 

Is  shown  the  contract  dated  July  8.  1907,  and  identifies  it  as  hav¬ 
ing  been  received  by  him  in  the  office  of  Early  &  Lampton,  on  Sun¬ 
day,  January  12,  1908,  said  contract  being  filed  as  plaintiff’s  exhibit 
97,  as  follows: 


“Walter  A.  Brown, 

Real  Estate,  Loans  and  Insurance, 

624  Fourteenth  Street  N.  W. 

Washington,  D.  C.,  July  6th,  1907.  • 

$200. 

Received  of  Walter  A.  Brown,  Agent,  a  deposit  of  two  hundred 
dollars,  to  be  applied  as  part  payment  in  the  purchase  of  Lot  133 
in  Subdivision  known  as  Mintwood,  with  improvements  thereon, 
known  as  1863  Mintwood  Place  in  the  County  of  Washington,  Dis¬ 
trict  of  Columbia. 
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donarT  °f  pr°perty  Nine  thousan<3>  hundred  and  fifty  ($9,250) 

Terms  of  sale  Two  thousand  two  hundred  and  fifty  (2,250)  dollars 

to  be  paid  in  cash;  the  balance  of  seven  thousand  (7,000)  dollars 

to  be  represented  by  a  note  of  purchaser  payable  three  years  after 

date  and  to  be  dated  at  the  date  of  transfer  of  said  property  and 

secured  by  deed  of  trust  on  the  above  described  property,  with  interest 

at  the  rate  of  five  per  cent,  per  annum  until  paid,  payable  semi- 

a.n™ally-  Property  sold  free  of  encumbrance  except  trust  above 
stated. 

The  purchaser  is  required  to  make  full  settlement  in  accordance 
with  the  terms  of  sale  within  thirty  days  from  this  date,  or  the  de- 
posit  will  be  forfeited  at  the  option  of  the  seller. 

Title  to  be  a  good  record  title  or  deposit  refunded.  Interest  on 
deed  of  trust,  rents,  insurance  and  taxes  to  be  adjusted  to  date  of 
transfer.  Examination  of  title  and  conveyancing  at  the  cost  of  pur¬ 
chaser.  1  his  contract  is  made  subject  to  approval  by  owner. 

Commission  of  three  per  centum  on  price  of  property  ($9,250)  to 
be  divided  between  J.  J.  Lampton  and  Walter  A.  Brown 

JAMES  J.  LAMPTON,  for 

,  (Agent), 

„  EARLY  &  LAMPTON. 

Grantor, 


Accepted  by 


WALTER  A.  BROWN, 

Agent  for 
(Purchaser.)” 


580  Fixes  the  date  when  he  received  said  contract  by  a  notation 
i hat  m  "n*ness.  handwriting  in  upper  left  hand  corner;  the  year 
IMi ,  appearing  m  the  notation,  however,  being  a  mistake  for  1908 
Is  also  shown  paper  dated  May  22,  1906,  and  identifies  it  as  having 
also  teen  taken  by  him  from  the  records  of  Early  &  Lampton  that 
same  Sunday  morning,  he  thinks,  that  he  took  the  aforesaid  contract 

o'.  du'y  6’  *,•,  Th.ls  paper  "as  filed  in  evidence  as  plaintiff’s  ex¬ 
hibit  98,  and  is  the  original  of  statement  dated  May  22,  1906,  alreadv 
appearing  on  the  lower  half  of  page  283  of  this  statement  of  the  evi¬ 
dence,  being  on  the  bill  heading  of  Early  &  Lampton,  and  also 
signed  by  them. 

.  ,Did  y°u  ever  receive  any  of  the  original  statements  of  account 
of  iLarly  and  Lampton’s  office  with  Miss  Sands  during  anv  of  your 
conferences  in  Early  and  Lampion’s  office?  A.  A  very  large  num- 
ucr* 

Q.  What  became  of  them?  A.  They  have  been  offered  in  this 
case  as  plaintiff’s  exhibits.” 

Cross. 


By  Mr.  Darlington: 

Has  been  a  member  of  the  bar  about  seven  or  eight  years. 

“Q.  Mr.  Warner,  when  were  you  retained  by  Miss  Sands  in  this 
matter?  A.  Why,  it  was  the  end  of  December,  1907. 
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Q.  And  by  “the  end”  you  mean  what  part  of  the  month?  A. 
Well,  T  should  say  about  the  28th;  just  a  day  or  so  after  Christmas. 
Q.  What  did  you  do?  A.  Why,  T  endeavored  to  take  the  matter 

up  with  Early  and  Eampton  to  find  out - 

Q.  What  statement  then  did  you  make  to  them  about  vour  pur¬ 
pose  and  your  wishes?  A.  I  went  to  see  them  and  they  volunteered 
to  give  me  all  the  assistance  that  they  possibly  could;  and  1  made  a 
dozen — two  dozen — perhaps  three  dozen  appointments  with  them 
to  go  over  the  records  in  the  case,  and  on  only  one  occasion  was  an 
appointment  kept. 

581  Q.  What  occasion  was  that?  A.  That  was  the  occasion 
when  Mr.  Eampton  endeavored  to  go  over  and  account  for  the 

proceeds  of  the  $3,500  note. 

Q.  With  whom  were  these  appointments  made  which  you  say 
were  not  kept?  A.  Those  appointments  were  made  with  Mr.  James 
J.  Eampton,  Mr.  Early  having  told  me  that  all  of  the  affairs  were 
entrusted  to  Mr.  Eampton,  for  the  reason  that  Mr.  Eampton  had  been 

having  the  dealings  with - representing  the  firm  in  their 

dealings;  that  so  far  as  the  rent  books  were  concerned.  T  could  come 
and  look  at  those  at  any  time  and  go  over  those,  but  any  other  mat¬ 
ters  relating  to  the  Sands  affairs  T  would  have  to  take  up  with  Mr. 
Eampton. 

Q.  Did  you  examine  the  rent  books?  A.  I  did. 

Q.  When  did  you  complete  your  examination  and  your  visits  to 
the  office  of  Early  and  Eampton  in  that  connection?  A.  I  completed 

mv  examination  when  1  found  that  it  was  absolutelv  useless  for  me 

%/  • 

to  continue  further,  and  I  should  say  it  was  hut  shortly  before  the 
filing  of  the  original  bill  in  this  case.” 

(Objection  by  Early’s  counsel  to  witness’  statement  that  he  found 
his  examination  absolutely  useless,  as  being  incompetent,  and  motion 
by  Early’s  counsel  to  strike  it  out.) 

(Objection  bv  plaintiff’s  counsel  to  this  line  of  cross-examination 
being  further  pursued  because  not  responsive  to  the  direct-examina¬ 
tion.) 

Witness  discontinued  his  visits  to  Early  Eampton  just  a  few  days 
before  the  filing  of  the  original  bill  in  this  case;  so  that  for  about 
three  months  witness  was  in  attendance  at  the  office  of  Early  & 
Eampton  whenever  he  could  make  an  appointment  to  go  over 
their  rents  and  sales  accounts. 

582  “Q.  Was  there  any  time  during  that  three  months  when 
the  books  showing  the  rent  account  and  the  sale  accounts 

were  not  freely  placed  before  you?  A.  I  never  saw  any  sales  account 
books  at  all;  the  only  books  that  were  placed  at  my  disposal  was  a 
ledger. 

Q.  Were  you  not  shown  the  sales  statements  that  were  copied  into 
those  press  books?  A.  I  may  have  been  shown  one  or  two. 

Q.  Were  you  not  shown  every  one  of  them?  A.  No,  sir,  I  was 
not. 

Q.  Did  you  call  for  them,  and  if  so  from  whom?  A.  I  don’t 
think  I  called  for  them  specifically. 
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Q.  What  paper  or  what  account  did  yon  ever  call  for  that  was 
not  freely  shown  you?  A.  I  asked  an  explanation  of  the  $3,500 
note ;  I  asked  that  from  Mr.  Early  specifically,  and  I  asked  that  from 
Mr.  Lampton  specifically. 

Q.  You  were  informed  by  Mr.  Early,  were  you  not,  that  he  had 
nothing  to  do  with  the  $3,500  note,  and  knew  nothing  about  it? 
A.  I  was  informed  by  Mr.  Early  that  I  would  have  to  see  Mr.  Lamp- 
ton  as  to  that  transaction. 

.§•  }Vei£>  EJ2  not  informed  V  him  that  he  had  nothing  to  do 
W1™  w  ,V’500  n()te  a1nd  never  heard  of  it?  A.  That  I  cannot  say. 

Ue,1>  now>  y°u  have  not  yet  answered  mv  question,  which  is 
what  books,  statements  or  papers  did  you  ever  call  for  that  were  not 
freely  shown  you,  and  free  access  to  them  afforded  you?  A.  The 
only  papers  that  were  shown  me  were  the  papers — which  was  the 

ledger  that  was  in  that  office,  and  as  to  the  other  transactions  T  could 
get  no  satisfaction. 

Q.  I  haven’t  asked  you,  Mr.  Warner,  what  satisfaction  vou  could 
get;  1  am  asking  you  what  books,  papers,  statements,  accounts  or 
documents  of  any  kind  did  you  ever  call  for  that  you  were  not  given 
free  access  to?  A.  T  never  got  further  than  the  attempted  explana¬ 
tion  of  the  $3,o00  note,  after  I  had  made  from  fifteen — from  ten  to 
thirty  appointments  over  the  telephone  with  Mr.  Lampton,  and  some¬ 
times  with  Mr.  Early  for  Mr.  Lampton,  to  explain  this  $3,500  note 
and  when  we  finally  gathered  together  there  to  explain  this  transac¬ 
tion  I  told  Mr.  Lampton  right  then  and  there  that  the  explanation 
was  not  sufficient,  and  that  I  could  not  afford  to  spend  my  time  mak¬ 
ing  appointments  that  were  treated  in  such  a  trivial  way.” 

At  the  request  of  Early’s  counsel,  the  preceding  question  was  read 
to  the  witness,  and  he  replied. 

583  “A.  I  never  saw  any  papers  but  the  ledger.  I  never  was 

presented  with  any — could  never  find  and  press  copy  books, 
cash  books,  notations  of  any  kind  that  would  explain  to  me  the 
transaction  of  the  $3,500  note.  I  never  received — never  was  refused 
the  books  which  I  called  for. 

Q.  Now,  having  told  us  several  times  that  vou  did  not  get  anv 
satisfactory  explanation  of  the  $3,500  promissory  note,  can  vou  lay 
that  matter  outside  of  your  mind  for  a  while  and  answer  the  ques- 
tion  on  other  subjects?  Do  you  swear  that  you  never  saw  any  books, 
papers,  accounts,  or  anything  except  the  ledger?  A.  No,  sir;  I 
have  seen  certain  pages  in  the  copy  books. 

Q.  Did  you  ever  call  for  any  statements,  memoranda  or  docu¬ 
ments,  or  books  or  entries  of  any  kind  which  you  did  not  get,  with 
the  exception  of  this  $3,500  note?  A.  There  may  have  been’ some 
as  to  the  rent  account;  I  can’t  recall. 

Q.  Do  you  recall  any?  A.  I  can’t  recall. 

Q.  In  other  words,  you  were  given  the  freest  possible  access  to  all 
the  books  and  papers  and  statements  affecting  Miss  Sands’  account, 
with  the  exception  of  this  $3,500  note,  isn’t  that  true?  A.  No. 
Access  in  this  way,  that  the  books  were  there  and  I  could  go  over 
them  or  not,  as  I  was  so  minded.  There  was  no  one  there  to  explain 
them  to  me. 
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Q.  Didn’t  you  have  an  engagement  with  the  bookkeeper  on  Sun¬ 
day  to  go  there  and  show  you  everything  about  them?  A.  I  did, 
and  when  T  would  want  to  take  up  certain  matters  as  to  this  account 
and  that  account  the  reply  would  be  made  to  me:  “I  was  not  the 
bookkeeper  at  that  time;  1  was  not  in  charge.” 

Q.  What  matter — just  state  so  we  can  get  at  it,  some  matter  that 
you  asked  some  explanation  about?  A.  With  reference  to  the  St. 
George  accounts. 

Q.  Well,  what  about  them?  A.  In  one  item  there  the  rent  was 
$17.50  called  for  and  the  receipt  was  for  $17.00.  I  wanted  to  know 
about  the  discrepancy  in  that. 

Q.  Did  they  tell  you  who  the  bookkeeper  was  at  the  time?  A.  I 
think  Mr.  Simpson.  I  think  he  told  me. 

Q.  Do  you  know  anything  else  he  told  you?  A.  Why,  I  don’t 
know  that  I  do.” 

May  have  gotten  plaintiff’s  exhibit-  97  and  98  from  Early  & 
Lampton’s  safe;  could  not  tell  that. 

584  “Q.  Were  you  shown  papers  from  the  safe?  A.  Yes.  We 

had  to  get  these  out  in  order  to  get  some  of  the  monthly  state¬ 
ments  which  were  in  the  safe;  some  were  in  the  safe  and  some  were 
behind  the  safe;  some  were  behind  boxes,  in  envelopes. 

Q.  Did  you  get  either  one  of  these  papers  in  connection  with 
monthly  statements  of  rents?  A.  No,  sir;  they  were  all  kind  of  to¬ 
gether  there. 

Q.  Were  you  not  shown  every  paper  of  every  kind  relating  to 
Miss  Sands’  matters  which  you  have  seen  up  to  this  time,  at  this  ex¬ 
amination?  A.  Oh,  no. 

Q.  What  was  it  that  was  not  shown  you  that  has  since  been  de¬ 
veloped?  A.  I  should  say  four-fifths  of  the  statements. 

Q.  Just  tell  us  what  they  are?  I  don’t  want  your  estimate  which 
cannot  be  made  the  subject  of  proof,  you  know;  just  tell  us  some 
paper  or  document — some  book  or  statement? 

Mr.  Sullivan:  I  submit  that  that  question  is  impossible  to  ans¬ 
wer,  unless  counsel  wishes  to  take  these  exhibits  up  one  after  the 
other,  and  ask  the  witness  whether  he  saw  that  paper.  I  object  to 
the  question.  • 

Mr.  Darlington:  Neither  the  witness  nor  myself  is  puerile 
enough  to  consider  that  necessary. 

(The  pending  question  was  read  aloud  by  the  Examiner.) 

Q.  (Continuing:)  Which  has  been  developed  in  this  testimony 
which  was  not  shown  you  then?  A.  Well,  there  was  the  house  that 
was  sold  to — 1867  Mintwood,  I  think  is  the  number,  on  which  there 
was  a  balance  claimed  as  due  from  the  title  company  of  $121.00.  I 
never  found  out  anything  about  that. 

Q.  Do  you  mean  to  say  that  the  statement  of  that  sale  was  not 
shown  you?  A.  No,  sir. 

Q.  It  was  not?  A.  No,  sir. 

Q.  Don’t  you  know  that  sale  was  made  through  the  title  com¬ 
pany?  A.  Yes  sir. 

Q.  Don’t  you  know  that  you  could  get  all  the  evidence  of  the  set- 
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tlement  from  the  title  company  which  made  it?  A.  I  did  subse¬ 
quently  get  it  from  the  title  company,  but  1  could  not  get  it  from 
their  office. 

Q.  because  their  office  had  not  made  it,  you  knew  that,  didn’t 
you  ?  A.  1  knew  the  saie  had  been  made  through  that  office. 

Q.  And  you  knew  that  the  settlement  was  made  through  the  title 
company,  didn’t  you?  A.  I  knew  that  from  what  was  told  me  there 
at  the  office. 

Q.  Mow,  tell  us  how  long  you  have  had  this  paper,  Plaintiff’s  Ex¬ 
hibit  Mo.  98  in  your  possession?  A.  1  had  that  since  January,  1908. 

Q.  And  how  long  had  you  had  this  other  exhibit  dated  July  6th, 
1907?  A.  On  the  same  day. 

Q.  Who  gave  them  to  you?  A.  Why,  I  just  took  what  I  found 
there  belonging  to  Miss  Sands.  I  took  the  monthly  statements,  I 
took  some  checks  and  I  took  these  papers. 

Q.  Did  you  tell  anybody  that  you  had  taken  them?  A.  Oh,  yes, 
Mr.  Dunnington  was  right  there  at  the  time. 

Q.  Mr.  Dunnington,  unfortunately,  is  not  available.  Did  you 
ever  tell  Mr.  Early  or  Mr.  Lampton  that  you  had  taken  from  their 
files  papers  belonging  to  them?  A.  I  assumed  that  1  was 
585  down  there  for  that  purpose,  to  get  that  statement. 

Q.  For  the  purpose  of  taking  their  statements  from  their 
files?  A.  Well,  I  was  not  abstracting  them;  they  had  been  filed 
away;  they  were  loose  leaf  papers;  they  were  shown  to  me  as  being 
papers  relating  to  Margaret  C.  Sands,  and  I  took  any  number  of 
them,  receipts  and  statements  of  one  kind  and  another.” 

“Q.  Mow,  think  of  any  explanation  that  you  can  give  as  to  why 
you  took  from  the  files  of  these  gentlemen  papers  that  belonged 
there,  without  their  knowledge?  A.  I  would  not  have  you  say  that 
I  had  taken  them  from  the  files,  because  these  papers  were  all  mixed 
up  together. 

Q.  What  do  you  mean  by  “files?”  A.  Well,  1  think  I  know  the 
meaning  of  “files.” 

Q.  Well,  perhaps  we  differ  about  it.  A.  I  took  them  from  the 
office  of  Early  and  Lampton,  and  they  were  in  the  papers  connected 
with  Miss  Margaret  C.  Sands’  affairs? 

Q.  Without  telling  either  of  them  that  you  had  taken  any  paper 
from  their  office,  except  these  statements,  is  that  true?  A.  No,  sir, 
it  is  not  true,  and  I  don’t  think  I  said  I  had  even  taken  the  state¬ 
ments. 

Q.  They  gave  you  the  statements,  didn’t  they?  A.  NTot  at  all; 
neither  one  of  them  were  there. 

Q.  Never?  A.  Not  while  I  was  examining  the  books. 

Q.  Mr.  Warner,  didn’t  these  gentlemen  deliver  to  you  the  state¬ 
ments  of  the  rent  account  which  had  accumulated  in  their  office 
while  Miss  Sands  was  in  Europe,  and  didn’t  you  take  them  from 
their  office  with  their  knowledge?  A.  I  may  have  received  some. 
The  majority  of  statements  that  I  received  on  Miss  Sands’  account 
I  received  on  Sunday  when  I  was  down  there  with  Mr.  Dunnington 
by  appointment. 

53— 2783a 
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Q.  Did  you  take  any  other  papers  from  the  files  of  their  office 
without  their  knowledge?  A.  I  took  a  great  many  papers  on  that 
occasion. 

Q.  Where  are  they?  A.  They  are  marked  as  exhibits  in  this  case. 

Q.  Did  you  take  any  which  have  not  now  been  produced  and 
made  of  record  in  this  case?  A.  Not  that  I  know  of.” 

By  Mr.  Poe: 

On  Sunday,  January  12,  1908,  witness  was  at  Early  &  Lampton’s 
office. 

586  “Q.  You  and  Mr.  Dunnington,  the  bookkeeper  of  Early 

and  Lampton,  were  there,  and  Mr.  Dunnington  was  in  charge 
representing  them,  and  all  their  papers  relating  to  the  affairs  of  Miss 
Margaret  C.  Sands?  A.  That  is  correct. 

Q.  You  had  access  to  all  the  papers  which  were  so  in  his  charge, 
didn’t  you,  at  that  time?  A.  1  did. 

Q.  And  you  had  the  right,  or  you  assumed  the  right,  to  take  from 
their  files  any  of  those  papers,  and  in  point  of  fact  did  take  a  great 
many  on  that  occasion,  didn’t  you?  A.  Yes. 

Q.  What  demand  did  you  ever  make  on  Early  and  Lampton  for 
a  statement  of  the  transaction  with  reference  to  the  exchange  of  the 
Mintwood  property?  A.  Well,  I  talked  over  the  transaction  with 
them. 

Q.  Were  the  papers  with  reference  to  it  shown  you  at  the  time  of 
that  statement?  A.  Yes,  sir,  that  $70,000  statement  was  shown  to 

me. 

Q.  That  is  the  one  that  was  offered  in  evidence  here,  I  believe? 
A.  That  is  one  of  the  papers  that  is  offered  in  evidence. 

Q.  Now,  what  demand  did  you  make  for  the  transactions  with 
reference  to  the  property  1653  and  1667  Mintwood  Place?  A.  I 
asked  for  an  explanation  as  to  those  transactions. 

Q.  Was  that  furnished  you?  A.  Certain  features  of  it  were. 

Q.  Statements  of  the  account  as  rendered  to  her  furnished  to  you? 
A.  No,  sir. 

Q.  Did  you  demand  to  see  the  copies  contained  in  their  letter 
books  of  those  transactions?  A.  I  did. 

Q.  Was  that  refused  you?  A.  It  was. 

Q.  When  was  the  first  time  you  saw  those  accounts?  A.  That 
was  sometime  subsequent. 

Q.  Who  refused  you  access  to  them?  A.  Why,  I  could  not  re¬ 
call  that. 

Q.  Well,  when  was  such  refusal - 

Mr.  Darlington  :  Just  say  I  ask  the  witness  to  reflect  a  little  and 
let  us  know  who  made  the  refusal? 

A.  Well,  I  think  upon  reflection  that  that  was  refused  me  by 
both  parties. 

By  Mr.  Poe: 

Q.  When?  A.  That  must  have  been - 
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Q.  Oh,  no,  when  was  it?  Not  when  it  must  have  been.  When 
was  it?  A.  In  January  or  February,  or  perhaps  the  first  week  of 
March.,, 

As  to  the  house  that  was  sold  to  Mr.  Baker,  witness  thinks,  he  got 
that  statement  from  the  title  company.  Don’t  know  whether  that 
statement  was  at  Early  &  Lampton’s  or  not.  Thinks  the  other  trans¬ 
action  went  through  the  title  company  too.  Was  told  bv  Early  & 
Lampton  that,  they  had  nothing  to  do  with  closing  it.  That  it  was 
closed  at  the  title  company. 

587  “Q.  And  that  you  could  get  all  the  information  with  ref¬ 

erence  to  it  by  applying  at  the  title  company,  didn’t  they  tell 
you  that?  A.  Yes. 

#Q-  And  you  did  go  to  the  title  company  and  get  the  information 
with  reference  to  those  transactions?  A.  I  got  certain  information 
at  the  title  company. 

Q.  Now.  as  to  the  transaction  with  reference  to  the  Winchester 
Apartment  House,  what  demand  did  vou  make  for  the  papers  show¬ 
ing  that  transaction?  A.  Well,  T  had  the  statement  with  respect  to 
that  transaction. 

Q.  From  them — from  Early  and  Lampton?  A.  It  was  presented 
to  me  bv  Miss  Sands. 

Q.  Had  been  furnished  bv  them  to  your  client,  then,  so  that  you 
did  not  need  to  get  it  from  them?  A.  Yes. 

Q.  Now,  I  understand  that  when  you  met  Mr.  Harper  there  in 
Mr.  Early’s  office  sometime  in  January,  1908,  Mr.  Harper  was  speak¬ 
ing  to  Mr.  Early,  and  stated  that  he  didn’t  want  the  Winchester 
Apartment  House,  but  he  wanted  his  money?  A.  Stated  that  to  me. 

#  Q-  Well,  how  was  it  that  after  that  you  filed  a  bill,  the  original 
bill  in  this  case,  in  which  you  charged  Mr.  Harper  and  Mr.  Early 
with  confederating  and  conspiring  to  cheat  Miss  Sands  out  of  the 
Winchester  Apartment  House?  A.  Well,  along  in  December,  on 
the  28th  or  29th,  at  the  request  of  Miss  Sands,  she  and  her  mother 
having  been  in  my  office  on  that  day,  I  took  the  matter  up  with  Mr. 
Lampton  and  inquired  of  Mr.  Lampton,  “Mr.  Lampton,  my  client 
informs  me  that  the  Winchester  Apartment  House  has  been  recently 
foreclosed  at  auction,  is  that  correct?”  His  answer  was  in  the  nega¬ 
tive,  and  with  that  assurance  given  Mrs.  Sands  I  proceeded  further, 
and  I  took  the  matter  up  with  Mr.  Early.  Mr.  Early’s  reply  was: 

That  apartment  house  has  been  sold  long  ago,  and  we  have  nothing 
further  to  do  with  it;  it  doesn’t  belong  to  Miss  Sands.”  And  in  dis¬ 
cussing  the  matter  that  day  with  Mr.  Early  as  to  why  a  notice  had 
not  been  given  of  the  sale,  and  why  we  had  heard  nothing  about 
it,  this  gentleman,  Mr.  Harper,  spoke  up  and  said:  “Why,  all  I 
want  is  my  money  back.”  The  next  day  I  noticed  three  or  four  title 
papers  going  on  record  from  Harper  to  Dyar  and  from  Dyar  to 
Early. 

Q.  That  is  the  reason,  then,  in  the  following  March  you  filed  a 
bill  in  which  you  alleged  a  conspiracy  between  Early  and  Lampton 
and  Harper  and  Dyar  to  cheat  Miss  Sands  out  of  the  Winchester 
Apartment  House,  is  it?  A.  That  was  a  part  of  it. 
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Q.  Now,  what  were  the  other  reasons  which  induced  you  to  make 
these  allegations?  A.  Well.  I  think  that  is  about  all  I  can  recall  at 
the  present  time,  except  the  general  attitude  of  the  firm  towards  my 
queries  and  investigations. 

Q.  In  the  supplemental  hill  which  was  filed  by  you  you  withdraw 
tho«?e  allegations  so  far  as  Mr.  Hamer  is  concerned.  How  was  it 
that  vou  haonene^  to  advise  vour  client  to  do  that?  A.  Well,  the 
supplemental  hill  was  drawn  hv  mv  ascociate  and  we  had  given  the 
maHer  verv  much  more  consideration  at  that  time,  and  our  investi¬ 
gations  had  caused  us  to  employ  these  modifications. 

Q.  Did  not  vour  investigation  cause  you  to  come  to  the  conclu¬ 
sion  that  your  first  allegation  had  been  a  reckless  statement,  a  charge 
against  an  innocent  party  of  fraud?  A.  At  the  time  that  bill  was 
drawn  T  did  not  have  anv  such  idea  in  my  mind  at  all,  that  there 
was  any — hut  what  the  charges  that  were  made  in  there  were  correct. 

0.  Have  vou  in  mind  now  that  there  was  any  fraud  in 

588  which  Mr.  Jo«eoh  Harper  participated  with  Mr.  Early  and 
Dr.  Dvar  and  Mr.  T  ampton  to  defraud  Miss  Sands  out  of 

her  Winchester  Apartment  House?  A.  T  think  Mr.  Harper  did  not 
participate  in  any  fraud. ” 

The  $3,500  note  which  witness  had  difficulty  in  getting  an  ex¬ 
planation  about  from  Early  Lampton,  was  a  note  of  William  J. 
Kehoe.  drawn  to  the  order  of  Margaret  C.  Sands,  and  secured  by  a 
second  trust  on  the  Mintwood  home  property.  Asked  how,  except  by 
forgery,  or  unless  Miss  Sands  endorsed  it,  Lampton  could  make  any 
disposition  of  that  note  declined  to  answer  the  question,  under  ad¬ 
vice  of  Mr.  Sullivan,  that  it  involved  purely  a  legal  conclusion.  Wit¬ 
ness  never  saw  the  note  and  never  knew  where  it  was.  As  he  recol¬ 
lects,  there  was  no  question  of  forgery. 

Asked  how  he  charges  Lampton  with  ever  having  come  into  pos¬ 
session  of  the  proceeds  of  that  note,  replied : 

589  “A.  Tt  has  been  such  a  long  time  ago,  upon  reflection,  I 
think  I  will  have  to  change  my  former  answer.  I  don’t 

know  what  did  become  of  the  $3,500  note,  where  it  was  or  anything 
about  it,  and  T  learned  from  my  client  that  it  was  supposed  that 
$1,400,  or  thereabouts,  was  borrowed  on  that  note  in  order  to  make 
an  investment  for  her,  and  the  note  was  alleged  to  have  remained  in¬ 
tact — was  to  have  remained  intact. 

Q.  How  was  the  $1,400  to  be  borrowed  on  the  note  and  by  whom? 
A.  I  suppose,  from  what  I  gathered  from  my  client,  that  part  of  the 
transaction  was  to  be  negotiated  by  Early  and  Lampton. 

Q.  Well,  was  it  by  endorsement  of  the  note  by  your  client  or  not? 
A.  That  I  don’t  know.  I  don’t  know  what  the  shape  of  it  was. 

Q.  Do  you  know  of  any  other  means  by  which  it  could  have  been 
done  except  by  endorsement  by  her?  A.  Well,  I  don’t  know  of  any, 
unless  it  had  been  not  to  her  order,  or  had  been  without  recourse  note, 
or  something  of  the  kind,  and  then  put  up  as  collateral. 

Q.  During  these  negotiations  with  Mr.  Lampton  or  these  at¬ 
tempted  negotiations  between  you  and  him,  was  anything  said  about 
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some  six  or  seven  other  notes  of  Miss  Margaret  Sands  which  it  was 
alleged  he  had  in  his  possession?  A.  I  think  undoubtedly,  yes. 

y.  1  here  was  something  said  about  that?  A.  Yes. 

Q.  Was  there  any  explanation  made  by  him  of  those  notes?  A. 
.None;  none  that  was  at  all  plausible. 

Q.  W  as  it  not  stated  to  you  by  him  that  none  of  these  notes  had 
ever  been  used  in  a  way  by  which  she  could  incur  any  liability? 

Mr.  Sullivan  :  It  is  understood  that  my  objection  as  to  non-re- 
sponsiveness  of  this  cross-examination  goes  right  straight  through? 

Mr.  Poe:  Yes  certainly. 

A.  Mr.  Poe,  as  a  matter  of  fact,  she  had  been  sued  on  two  of  these 
notes  and  judgments  obtained. 

Q.  By  whom?  A.  By  the  United  States  Savings  Bank,  for  one. 
and  Gittings  and  Chamberlain  represented  somebody. 

Q.  You  are  sure  of  that,  are  you,  Mr.  Warner,  that  they  were 
the  notes  that  she  had  given  to  Mr.  Lampton?  A.  According  to 
the  best  of  my  recollection  at  the  present  time. 

Q.  Have  you  any  personal  knowledge  of  that  at  all?  A.  I  think 
that  was  the  case. 

Q.  Well,  have  you  any  knowledge  of  it?  A.  No  longer;  that  was 
the  knowledge  that  I  had  at  that  time.” 

The  six  or  seven  notes  last  referred  to  were  drawn  to  the  order  of 
James  J.  Lampton,  agent  for  Anne  L.  Lampton,  but  Miss  Sands  was 
dealing  with  the  firm  of  Early  &  Lampton  all  the  time. 

Supposes  Early  had  the  same  connection  with  the  $3,500  Kehoe 
note  that  Lampton  had,  from  information  and  data  furnished 

590  to  witness  by  his  client,  but  don’t  personally  know  what  con¬ 
nection  Early  had  with  it. 

(Objection  by  Early’s  counsel  to  witness’  reference  to  information 
and  data  furnished  by  his  client,  as  being  hearsay.) 

591  “By  Mr.  Poe: 

Q.  Mr.  Warner,  what  explanation  did  Mr.  Lampton  give  you  with 
reference  to  the  $3,500  note,  which  you  say  was  unsatisfactory  to 
you?  A.  Well,  he  got  out  a  half  a  dozen  or  a  dozen  blank — or 
stub  books,  and  I  figured  up,  after  going  all  through  all  four — pos¬ 
sible  two  or  three  or  four  hundred  bills,  wherever  he  alleged  a  pay¬ 
ment  that  he  had  made  on  behalf  of  Miss  Sands,  and  that  was  all  he 
could  produce;  and  I  told  him  at  the  time  “This  is  very  unsatisfac¬ 
tory  ;  I  cannot  accept  these  explanations  of  yours.  If  they  were  all 
it  would  be  insufficient,  and,  as  it  is,  they  are  for  only  a  mere 
nominal  sum.” 

Q.  What  was  his  claim  that  he  had  done  with  the  $3,500  in  gen¬ 
eral,  now?  A.  It  was  in  general  that  he  had  paid  judgments  and 
had  paid  for  the  furniture,  and  such  things  as  that. 

Q.  To  extricate  Miss  Sands’  own  property  and  that  of  her  father 
and  mother  from  emergencies,  wasn’t  it?  Was  that  his  claim  then 
to  you?  A.  No,  I  think  there  was  nothing  said  about  any  judgment 
against  Mr.  Sands.  I  think  he  did  refer  to  the  furniture. 
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Q.  Well,  anyhow,  in  general,  it  was  that  he  had  applied  the  pro¬ 
ceeds  of  this  note  to  the  payment  of  the  indebtedness  of  Mrs.  Sands 
at  her  request,  wasn’t  it,  and  that  the  fund  had  been  entirely  ab¬ 
sorbed,  or  partially  absorbed,  by  that  process — was  that  his  claim 
then?  A.  His  claim  was  that  he  had  distributed  the  money,  and 
that  he  was  perfectly  willing  to  give  me  an  explanation  of  it,  and 
when  I  went  to  get  the  explanation  of  it  T  got  an  explanation  in  a 
very  superficial  sort  of  a  way,  of  a  few  hundred  dollars. 

0.  You  mean  his  claim  was  that  he  had  disbursed  the  money  ac¬ 
cording  to  her  instructions,  or  for  her  account?  A.  Why,  I  as¬ 
sumed  it  was  for  her  account  and  her  instructions. 

Q.  T  am  merelv  asking  you.  Mr.  Warner,  what  his  claim  was  to 
you  then?  A.  Yes,  sir. 

Q.  Whether  it  was  satisfactorilv  demonstrated  to  be  true  or  not  is 
another  question  :  I  want  to  know  what  his  claim  was  to  you  then  that 
had  become  of  the  proceeds  of  this  $3,500  note?  A.  His  claim  was 
that  he  had  disbursed  the  money  for  the  account  of  Miss  Sands. 

Q.  Hid  T  understand  you  to  say  that  you  were  at  the  office  of 
Earlv  and  Hampton  investigating  these  books  only  on  one  occasion? 
A.  Oh,  Mr.  Poe.  T  was  there  a  great  many  times.” 

502  “Bv  Mr.  Darlington: 

Q.  I  want  to  ask  a  few  questions  1  overlooked.  Mr.  Warner,  I 
find,  not  in  the  original  bill,  but  in  the  amended  and  supplemental 
bill  filed  November  18.  1010,  nearly  three  vears  after  your  retainer, 
an  allegation  that  Mrs.  Welleska  Pollock  Allen  received  title  to  the 
Winchester  upon  a  secret  trust  for  Harrison  G.  Dyar,  and  that  Har¬ 
rison  G.  Dyar  held  it  in  secret  trust  for  Charles  Early.  Please  state 
what  you  found  in  your  investigations  which  led  to  the  support  of  a 
claim  of  that  sort,  if  any?  A.  Why,  Mr.  Darlington,  T  think  that 
matter  was  investigated  almost  entirely  by  my  associate;  at  the  time 
I  was  was  busy  with  something  else. 

Q.  You  found  nothing,  then,  in  your  investigations  to  justify 
a  charge  of  that  sort,  did  you?  A.  I  think  that  paragraph  was  pre¬ 
pared  entirely  by  my  associate,  and  1  didn’t  make  any  investigations 
mvself  at  the  time. 

Mr.  Darlington:  Question  repeated. 

(The  question  referred  to  was  read  aloud  by  the  Examiner.) 

A.  I  found  nothing. 

Q.  You  have  said,  if  1  understand  you  correctly,  that  the  day 
after  you  heard  the  conversation  between  Mr.  Harper  and  Mr. 
Early- -  A.  (interposing.)  Yes,  sir. 

Q.  At  Early’s  office -  A.  (interposing)  Yes,  sir. 

Q.  You  haven’t  heard  the  question  yet.  You  saw  the  title  papers 
from  Harper  to  Dyar  and  from  Dvar  to  Early,  is  that  correct?  A. 
That  is  correct,  as  I  recollect  it. 

Q.  And  that  was  in  January,  1908?  A.  That  is  the  way  I  fix  the 
date  of  my  having  met  Harper. 

Q.  Now,  I  find  in  this  amended  and  supplemental  bill  filed  No¬ 
vember  18,  1910,  the  allegation  that  a  large  part  of  Miss  Sands’ 
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moneys  and  property  were  misappropriated  by  Early  and  Lampton 
and  went  into  seven  enumerated  pieces  of  real  estate  as  belonging  to 
Mr.  Early,  and  two  standing  in  the  name  of  Mrs.  Anne  L.  Lamp- 

!?“•  ,  eTei  ',vhat>  lf  an>'thinfi>  you  found  in  your  investig£ 

by  my  Sclate  aVel'"lent?  A’  That  Paraph  was  prepared 

Q.  I)o  you  mean  by  that  that  you  found  nothing  to  give  color  to 
nothing  °f  t  iat  S°rt?  A‘  1  dldn  t  make  an>T  investigation;  I  found 

t  !va  Ii°thilJg  whicl*  W0llld  Sive  color  to  a  charge  of  that  sort?  A. 
1  didn  t  make  any  investigations,  Mr.  Darlington.  J  found  noth¬ 
ing,  in  answer  to  your  question. 

J;nBllt  ;v.,lat  1  wif,h  y.ou  t0»y  is  by  that  do  you  mean  you  found 
nothing  which  would  give  color  to  a  charge  of  this  sort?  "  A.  I  did 

not. 

593  Redirect : 

,GTge  w  ^niyan  PrePare(i  the  amended  and  supplemental 
en  lie  y.  Mr.  Sullivan  was  employed  in  the  case  about  four  or 
hve  months  before  the  amended  and  supplemental  bill  was  tiled. 
Don  t  think  it  was  as  long  as  a  year  before.  May  have  been  Febru¬ 
ary  or  March  ot  1910.  Prior  to  Mr.  Sullivan’s  connection  with  the 
case,  witness  got  into  none  of  the  records  of  the  title  company  respect¬ 
ing  anything  other  than  1803  and  1867  Mintwood.  At  the  time  of 
the  hung  ot  the  original  bill  witness’  investigations  had  not  dis¬ 
covered  the  additional  frauds  alleged  in  the  amended  and  supple¬ 
mental  bill,  the  discovery  of  the  latter  being,  witness  thinks,  largely 
due  to  Mr.  Sullivan’s  activity. 

.i  “nr'-  P01"  w^om  did  you  get  the  first  information  that 
the  U  inchester  was  involved  in  fraud  in  the  original  pur¬ 
chase  of  the  same,  to  wit,  that  it  was  not  exchanged  at  all,  but  that 
Early  and  Lampton  had  sold  two  separate  pieces  of  property  belone- 
mg  to  Miss  Sands  to  different  people,  and  used  a  part  of  the  proceeds 
derived  therefrom  in  the  purchase  of  the  Winchester  from  an  en¬ 
tirely  different  party?  A.  I  can’t  tell.  That  may  have  been  in  the 
original,  and  may  not  have  been  until  the  supplemental 

Q.  When  did  you  first  learn  that  the  $3,500  Kehoe  note  had 
been  cashed  in  or  collected?  A.  I  did  not  learn  it  until,  it  must 
have  been,  in  1910,  when  there  was  some  equity  proceeding  brought 
by,  1  think  Mr.  Ivehoe  to  release — secure  a  release  on  his  property 
there,  he  having  sold  the  property.  I  think  that  was  the  first  time 

that  X  ever  knew  definitely  that  the  note  had  been  paid  bv  Mr 
Kehoe.  J 

Q.  You  mean  the  first  time  you  definitely  knew  it  had  been  paid 
or  the  first  time  you  definitely  knew  the  amount  that  had  been  paid?" 
A.  I  think  both,  the  first  time  I  knew  it  had  been  paid  and  the 
first  time  that  I  knew  the  amount. 

Q.  Had  you  or  had  you  not  received  an  admission  from  Mr. 
Lampton  that  he  had  collected  the  note?  A.  I  can’t  recollect  about 
that. 

Q.  Do  you  recall  his  attempting  to  explain  what  he  had  done 


424  NATIONAL  SAVINGS  A  TRUST  CO..  ETC.,  ET  AL.  VS. 

with  the  proceeds  that  he  had  collected?  A.  Well,  now,  it  seems 
to  me  he  did.  I  know  he  was  attempting  to  explain  the  proceeds, 
whether  it  was  the  whole  of  the  proceeds  or  simply  a  part,  has  past 
out  of  my  mind. 

Q.  When  you  signed  your  name  to  the  original  bill  in  this  case 
did  you  have  any  idea  that  you  were  making  an  unfounded  charge 
against  any  of  the  defendants?  A.  No  indeed,  no,  sir. 

Q.  Did  you  in  signing  the  amended  and  supplemental  bill  have 
any  such  idea? 

Mr.  Darlington:  I  object  to  the  question.  The  witness  has  been 
afforded  every  opportunity  to  show  what  foundation  he  has,  if  any, 
for  the  charges,  and  I  submit  that  the  present  question  is  incom¬ 
petent. 

A.  None  whatever.” 


Mrs.  Margaret  L.  Sands,  further  testified  October  18,  1912. 

Has  no  letters  written  by  Lampton  excepting  those  which  she 
produces  filed  as  Plaintiff’s  Exhibit  99,  as  follows: 

(1)  Letter  dated  December  31,  1906,  as  follows: 

595  “Early  &  Lampton, 

Real  Estate  Brokers, 

Loans  and  Insurance, 

Nos.  615  and  617  14th  Street  N.  W. 


Washington,  D.  C.,  Dec.  31”,  1906. 


Dear  Mrs.  Sands:  Yours  to  hand  &  in  reply  beg  to  say  things 
here  are  o.  k.  Mr.  Sands  has  been  looked  after  properly  and  is  doing 
finely.  We  cabled  you  money  a  day  or  so  ago.  As  to  the  note  will 
arrange  with  Co.  Sands  about  it  leave  that  to  me. 

I  wrote  Margaret  sometime  since  and  sent  her  several  notes  to 
sign  her  not  attending  to  them  has  given  me  no  end  of  trouble  as 
they  were  due  in  Bank  and  they  have  had  to  be  paid  in  full.  The 
Ivanhoe  is  a  good  deal  and  one  you  should  make.  Col.  Sands  is 
writing  you  in  regard  to  same. 

Mrs.  Lampton  is  much  improved  (Part  cut  out)  continues  to 
drink  in  fact  is  drunk  most  of  the  time  too  bad.  You  certainly  are 
having  a  splendid  time  go  it  while  you  are  young — have  Margaret 
attend  to  at  once  the  letters,  and  return  the  notes.  No  news.  With 
high  regards,  I  am 

Yours  Respect. 


JAMES  J.  LAMPTON.” 


(2)  Letter  dated  September  4,  1907,  as  follows: 


MARGARET  C.  SANDS. 
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“Early  &  Lampton, 

Real  Estate  Brokers, 

Loans  and  Insurance, 

Nos.  615  and  617  14th  Street,  N.  W. 


Washington,  D.  C.,  Sept.  4th,  1907. 

My  Dear  Mrs.  Sands:  Yours  of  yesterday  received  &  in  reply 
allow  me  to  say  Mrs.  Alexander  borrowed  $900  from  Mr.  Parker 
giving  a  second  deed  of  trust  on  three  Mintwood  Place  houses  and 
she  paid  $25  per  month  for  some  time  when  you  took  title  and 
assumed  the  trusts.  There  is  now  due  $500—1  sent  Margaret  a 
note  for  this  amt.  \ou  certainly  have  always  known  about  this 
matter  also  Mr.  Sands.  \Y  e  have  had  nothing  to  do  with  this  note 
an(I  it  has  nothing  to  do  with  the  amount  due  by  you  personally  to 

the  Met,  Bank.  You  can  do  as  you  like  about  the  deed  to  the  alley _ 

it  does  not  affect  you  or  any  one  else  as  it  is  the  D.  C.  holds  it  and 
we  only  wanted  to  get  the  matter  in  shape  the  other  matters  are  of 
much  importance  &  should  have  been  attended  to  at  once.  Kindly 
have  Margaret  sign  note  to  Mr.  Parker  and  order  to  Mr.  Speich. 

With  high  regards  to  you  and  Margaret 
Yours  most  Respt. 


J.  J.  LAMPTON.” 


(3)  Fragment  of  letter,  as  follows: 

“Early  &  Lampton, 

Real  Estate  Brokers, 

Loans  and  Insurance, 

Nos.  615  and  617  14th  Street  N.  W. 

Washington,  D.  C., - ,  190-. 

Reallv  no  news  Mrs.  Lampton  has  been  ill  but  is  some  better. 
Your  affairs  are  all  O.  K.  &  in  good  shape.  Give  my  regards  to 
Margaret. 

Yours  most  Respt. 

JAMES  J.  LAMPTON.” 

(4)  Fragment  of  letter  (objected  to  by  defendants  because  a  frag¬ 
ment)  reading  as  follows: 

597  “Early  &  Lampton, 

Real  Estate  Brokers, 

Loans  and  Insurance, 

Nos.  615  and  617  14th  Street  N.  W. 

Washington,  D.  C., - ,  190- 

All  about  your  affairs — &  if  you  will  let  me  manage  him  he  will 
be  all  o.  k.  With  regards  to  you  and  Margaret  I  am, 

Yours  with  much  Respt. 

JAMES  J.  LAMPTON.” 

54— 2783a 
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Witness  further  testified: 

“Q.  Have  you  any  other  letters  written  by  Mr.  Lampton?  A. 
No. 

Q.  Please  state  when,  if  you  know,  your  daughter  first  employed 
counsel  in  this  matter — the  matter  concerning  this  suit?  A.  1906, 
about  November  or  December,  as  near  as  I  can  remember. 

Q.  Think  a  moment,  Mrs.  Sands,  and  see  whether  it  was  1906? 
Just  take  your  time.  A.  Oh,  1907,  I  reckon ;  I  really  don’t  know ; 
it  was  after  we  came  from  abroad. 

Q.  Well,  when  did  you  return  from  abroad?  A.  In  the  summer 
of  1906,  wasn’t  it?  1  am  dreadful  on  dates;  I  really  can’t  remem¬ 
ber.  We  came  in  August,  1906,  I  think. 

Q.  Look  at  these  letters  which  you  have  produced  and  see  whether 
you  can  refresh  your  recollection  from  them? 

Mr.  Darlington  :  Just  state  that  there  is  no  controversy  and  will 
be  none  that  the  return  was  in  1907. 

A.  1907. 

Q.  Then  when  did  your  daughter  first  obtain  counsel — in  what 
year,  1906  or  1907?  A.  1907. 

Q.  Did  you  or  your  daughter  learn  of  any  fraud  of  Early  & 
Lampton  previous  to  the  information  which  came  to  you  in  No¬ 
vember  or  December,  1907,  that  the  Winchester  had  been  sold  in 
October  without  notice  to  you,  and  that  Lampton  had  misrepresented 
the  facts  subsequent  to  that  time?  A.  No,  I  didn’t  know  it  before 
that,  but  I  had  begun  to  get  suspicious  of  them  when  I  was  in 
Europe,  because  he  took  no  notice  of  letters  or  appeals  from  us  for 
money  from  rents  due  us  he  promised  to  send  monthly.  I  began  to 
get  a  little  suspicious,  but  didn’t  know  anything  until  I  heard  that 
the  Winchester  was  sold. 

Q.  How  has  the  information  been  derived,  then,  as  to  other 
alleged  frauds  of  Early  <fc  Lampton? 

Mr.  Darlington  :  I  object.  Proof  of  fraud,  if  there  is  any,  is 
competent,  but  w’hat  this  lady  has  heard  from  other  people  can¬ 
not  be. 

A.  Only  from  investigation  made  by  my  attorneys.  I  certainly 
could  not  have  found  it  out ;  it  is  too  deep  for  me.” 

Remembers  deeding  the  seven  houses  constituting  the  Navy  Yard 
property,  already  referred  to  in  this  suit,  to  her  daughter  in  De¬ 
cember,'  1905,  about  six  months  prior  to  going  abroad.  Subse¬ 
quently  two  of  the  houses  were  sold  by  Moore  &  Hill,  and  the  bal¬ 
ance  of  it  later  by  Early  &  Lampton.  The  two  houses  referred  to 
were  sold  through  Moore  &  Hill,  witness  having  written  to  them 
to  dispose  of  those  two  houses  on  L  Street  for  her. 

598  “Q.  Well,  then,  state  how  you  came  to  discuss  the  sale  by 

your  daughter  of  the  remaining  five  houses,  and  with  whom 
you  talked?  A.  Mr.  Lampton  said  to  me:  “Why  did  you  employ 
Moore  and  Hill  to  sell  property  for  you?  Don’t  you  know  that 
we  can  do  better  for  you  in  selling  property  than  any  one  else?” 
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“Well,”  I  said  “the  reason  I  did  it  was  that  Moore  and  Hill  were 
my  agents  at  that  time  of  these  two  houses,  and  I  thought  it  was 
the  thing  to  let  them  sell  it,  but”  I  said,  “you  can  go  ahead,  if  you 
want  to;  and  he  said  “I  can  get  a  great  deal  more  for  you.”  So  he 
sent  word  to  me  that  he  could  get  $150.00  more  than  had  been 
offered  to  me  by  Moore  and  Hill.  I  am  sure  it  was  Moore  and  Hill 
and  would  I  take  it,  and  I  said,  “Yes.”  * 

Q.  Was  your  daughter  present  at  any  conversation  that  you  had 
with  Mr.  Lampton  on  that  matter?  A.  I  don’t  remember  that  she 
was  at  all.  It  was  in  his  office.  I  think  she  was  out  of  town.  She 
was  in  Georgia  at  the  time. 

Q.  Did  she  object  to  your  acting  for  her?  A.  Oh,  not  at  all  * 
she  wanted  me  to  do  it. 

Q.  Did  she  object  to  your  acting  for  her?  A.  Oh,  not  at  all  * 
she  wanted  me  to  do  it. 


Q.  State  whether  or  not  you  had  any  talk  with  Mr.  Early  in 
regard  to  the  matter?  A.  Oh,  yes,  I  had  a  talk  with  Mr.  Early, 
rle  called  for  me  and  took  me  in  his  carriage  down  to  the  title — 
down  here  right  on  that  street,  what  is  it  ? 

comPany  s  office?  A.  The  title  company’s  office, 
and  1  had  more  conversation  with  him  about  the  Navy  Yard  prop¬ 
erty  than  any  other  property,  because  I  always  avoided  him  when  I 
could. 


Q.  Do  you  remember  what  transpired  at  the  title  company’s 
office  when  you  went  with  him?  A.  He  was  looking  up  the  title 
and  he  went  so  far  back  and  every  now  and  then  he  would  call  on 
me,  and  I  helped  him  all  I  could,  and  he  remarked,  “Why,  you 
have  a  remarkable  memory;”  and  I  said:  “Yes,  I  have  quite  a  good 
memory  for  a  person  of  my  age.”  And  in  asking  about  the  title, 
Mr.  Edmonston  asked  me  my  grandfather’s  name,  and  I  told  him, 
and  Mr.  Early  said  again,  “why,  you  have  a  wonderful  memory  so 
far  back.”  “Well,”  I  said,  “it  is  all  from  hearing  my  mother  speak 
of  property  that  has  been  in  the  family  a  great  many  years,”  and  I 
asked  him  also,  when  we  were  riding  down,  why  couldn’t  they  take 
care  of  the  property,  pay  the  taxes  and  put  on  improvements  that 
they  thought  necessary  and  pay  for  it  in  the  rents;  let  them  just 

take  full  charge  of  it,  and  he  said  it  was  not  worth  anything  at  all _ 

worth  doing  that,  and  we  had  better  let  it  go.  That  was  Mr.  Early. 

Q.  Well,  did  either  Mr.  Lampton  or  Mr.  Early  ever  tell  you  that 
they  had  sold  any  part  of  that  remaining  property,  the  five" remain¬ 
ing  house  and  lots?  A.  Yes,  sir.* 

Q.  Who  told  you?  A.  Mr.  Lampton,  because  I  didn’t  have 
much  talk  with  Mr.  Early,  only  on  this  occasion;  did  our  business 
entirely  through  Lampton. 

599  Q.  Have  you  any  statement  of  any  kind  ever  rendered 
by  Early  and  Lampton  relating  to  any  part  of  that  Navy 
Yard  property  as  having  been  sold?  No,  I  don’t  think  so. 

Q,  Do  you  recall  ever  seeing  any?  A.  No,  I  don’t  recall  see¬ 
ing  it. 

Q.  Do  you  recall  the  payment  of  any  money  at  any  time  by  Early 
and  Lampton  as  proceeds  from  the  sale?  A.  Yes,  I  do. 
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Q.  When  was  that  with  respect  to  the  time  of  our  going  abroad? 
A.  It  was  just  about,  I  think,  in  May;  we  went  the  last  of  May;  it 
was  either  the  last  of  April  or  in  May  that  he  paid  us  some  money, 
$800,  if  I  remember. 

Q.  Was  it  $800  even,  or  an  odd  figure?  A.  That  I  could  not 
tell  you. 

Q.  Can  you  state  whether  or  not  it  was  $637.04?  A.  No,  I 
could  not.  I  know  it  was  $600,  but  I  don’t  know  how  much  over. 

Q.  Do  you  remember  whether  or  not  another  payment  was  made 
previous  to  that  in  any  sum?  A.  I  think  there  was  a  payment 
made  but  I  don’t  remember  anything  about  it,  but  I  do  know  about 
the  other. 

Q,.  Who  received  these  payments,  you  or  your  daughter?  A.  My 
daughter. 

Q.  And  do  you  know,  of  your  personal  knowledge,  what  was 
done  with  payments,  as  to  whether  they  were  deposited  in  bank, 
or  what  was  done  with  them  immediately  upon  their  receipt?  A. 
It  was  deposited  in  the  bank? 

Q.  Do  you  recall  that  bank?  A.  The  American  Bank,  isn’t  it? 
The  American  National  Bank,  I  think. 

Q.  Have  you  any  recollection  at  all  as  to  the  amount  of  the  first 
payment  in  that  Navy  Yard  matter?  A.  No,  I  have  not. 

Q.  Do  you  know  whether  or  not  the  full  amount  of  it  was  de¬ 
posited  in  bank  or  only  a  part  of  it?  A.  The  full  amount  of  the 
first? 

Q.  Of  the  first  payment?  A.  Well,  I  am  sure  the  full  amount 
had  been  deposited,*  yes.  I  didn’t  deposit  it;  my  daughter  did, 
though.” 

Early’s  counsel  objected  to  the  last  statement  as  hearsay. 

600  “Q.  Do  you  know  how  much  your  daughter  had  on  de¬ 

posit  at  any  time?  A.  I  knew  of  the  $800;  the  other  I 
didn’t  know. 

Q.  State  whether  or  not  Mr.  A.  Howard  Stevens,  your  nephew, 
ever  represented  you  or  your  daughter  in  connction  with  the  sale 
of  this  Navy  Yard  property,  or  any  part  thereof?  A.  He  certainly 
did  not. 

Q.  Did  you  ever \j  consult  him  as  a  real  estate  man,  or  other¬ 
wise,  in  connection  with  the  sale  of  those  properties?  A.  Why,  cer- 
tainv  not.  I  looked  upon  him  as  a  boy,  hardly  as  a  real  estate  agent 
at  all.  He  had  just  gone  in  a  little  while  with  Early  and  Lampton. 
I  never  consulted  him  about  anything.  I  never  consulted  any  real 
estate  men  except  Early  and  Lampton  as  to  any  property  my  daugh¬ 
ter  had  or  I  had.  As  to  Mr.  Stevens,  I  would  just  as  leave  consult  a 
boy. 

Q,  Did  you  go  to  any  real  estate  man  besides  Early  and  Lamp- 
ton  for  advice?  A.  Never.  I  wrote  to  Moore  and  Hill.  I  never 
was  in  his  office  about  it — about  these  two  houses  he  had  charge  of ; 
I  never  went  to  any  other. 

Q.  Did  you  write  to  Moore  and  Hill  for  advice?  A.  No  indeed. 
I  wrote  to  them  to  sell  the  houses.  I  didn’t  ask  anybody  for  advice.” 
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Cross: 

There  was  no  particular  reason  for  deeding  the  Navy  Yard  prop¬ 
erties  to  her  daughter,  excepting  she  just  wanted  her  daughter  to 
have  them. 

“Q.  My  question  is  why,  if  the  property  was  in  such  shape  that 
you  had  to  ask  some  stranger  whether  they  would  not  pay  the  taxes 
and  make  the  repairs,  and  get  the  money  out  of  the  rents,  why  did 
you  give  that  kind  of  property  to  your  daughter?  A.  Well,  he  used 
to  often  say  he  would  like  to  have  our  property,  if  we  would  put  the 
property  in  his  hands  to  look  after,  and  I  told  him  if  he  thought  it 
was  worth  while  he  had  better  take  charge  of  it  and  put  them  in 
good  renting  repair,  for  my  daughter  could  not  have  thought  of 
doing  anything  of  the  kind.” 

Don’t  know  how  much  taxes  were  in  arrears  on  that  property. 
There  was  a  judgment  against  witness  in  favor  of  Moses  and  Sons, 
and  another  in  favor  of  S.  S.  Shedd  and  Brother. 

“Q.  My  question  is  if  your  daughter,  as  you  say,  had  no  money, 
why  you  were  conveying  to  her  property  that  was  convered  up  with 
judgments  and  taxes?  A.  I  did  it  thinking  I  was  doing  it  for  the 
best ;  that  is  the  only  answer  I  can  give  you. 

601  Q.  You  say  you  first  learned  of  fraud  in  connection  with 
Early  and  Lampton  through  your  attorneys.  To  what  at¬ 
torney  do  you  refer?  A.  I  didn’t  say  T  first  learned  of  fraud  through 
my  attorneys.  I  said  I  had  no  idea  how  much  they  had  been  de¬ 
ceiving  us  until  my  attorneys  searched  it  out  for  me,  and  I  only  got 
suspicious  of  them  when  I  was  abroad,  when  they  persistently  re¬ 
fused  to  answer  any  letters  or  send  .me  any  money. 

Q,.  T  understood  you  to  say  that  you  had  suspicions  of  them,  but 
you  first  learned  of  the  frauds  through  investigations  made  by  your 
attorneys,  is  that  not  right?  A.  Yes,  I  could  not  have  found  them 
out. 

Q.  Who  were  these  attorneys  of  yours?  A.  Mr.  George  E.  Sulli¬ 
van  and  Mr.  Brainerd  H.  Warner. 

Q.  You  mean  the  attorneys  in  this  case?  A.  Yes. 

Q.  You  did  receive  for  this  property  $150  more  than  had  been 
offered  for  it  through  Moore  and  Hill,  didn’t  you?  A.  That  is  what 
I — they  told  me  they  would  give  me,  but  whether  I  received  it  or  not 
T  don’t  know ;  that  is  a  question. 

Q.  They  offered  you  $150  more  than - .  A.  (Interposing). 

That  is  what  they  said  they  would  get  me,  $150  more,  but  I  could 
not  sav  that  I  ever  received  it.” 

Witness  was  thereupon  asked  concerning  two  statements,  one  an 
undated  one,  and  the  other  dated  May  22,  1906,  already  copied  at 
page  286  of  this  statement  of  the  evidence,  the  questions  asked  being 
as  follow’s: 

“Q.  Do  you  deny,  Mrs.  Sands,  that  you  received  a  statement  from 
Early  and  Lampton,  such  as  is  shown  at  pages  845  and  846  of  the 
record  here?  A.  No,  I  certainly  do  not  deny  it  if  it  is  there.  If 
it  is  there  I  do  not  deny  it,  but  I  have  no  recollection  of  it  whatever, 
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and  I  don  t  know  that  it  is  right,  and  I  don’t  remember  having  re¬ 
ceived  it. 

Q.  Did  you  ever  make  a  sale  in  your  life  and  close  it  up  without 
seeing  a  statement  as  to  it?  A.  I  don’t  remember;  I  don’t  remember 
seeing  an}  statement.  I  don’t  remember  any  other  sale  except  that 
one,  the  Navy  Yard  property. 

Q.  Is  this  the  only  property  you  ever  sold?  A.  I  don’t  remember 

selling  any  myself  at  all.  Those  two  houses  were  the  only  ones  I 
sold. 

Q.  You  saw  the  statement  given  by  Early  and  Lampton  of  the 

sales  made  to  your  daughter,  didn’t  you?  A.  I  don’t  remember  ever 
seeing  them,  no. 

Q-  ^  011  said  that  you  always  avoided  Mr.  Early  when  you  could 
Why  was  that?  A.  Because  I  didn’t  like  him.” 

602  *iISS  Margaret  C.  Sands  further  testified  October  18 
1912 : 

“ Q •  Please  state  when  you  first  became  suspicious  of  Early  and 
Lampton?  A.  During  the  time  when  my  mother  and  I  were  abroad 
when  we  wrote  repeatedly  to  Early  and  Lampton  for  the  monev 

which  should  have  been  sent  everv  month,  and  which  we  did  not 
receive. 

Q.  When  was  it  and  what  was  it  that  first  made  you  believe  that 
Jiafl  actually  defrauded  you?  A.  When  we  found  that  the 
Winchester  Apartment  House  had  been  sold  and  didn’t  know  anv- 
thing  about  it  for  weeks  afterwards. 

Mr.  Darlington  :  I  object  to  this  as  it  has  already  been  gone  over 
in  chief,  and  is  merely  repetition. 

Q.  How  long  after  that  information  came  to  you  was  it  that  you 

employed  counsel?  A.  Right  away;  I  think  it  was  in  December. 
1907. 

Q.  From  whom  did  you  derive  information  as  to  the  other  claimed 
frauds  set  up  in  the  complaint  in  this  case? 

Mr.  Darlington:  Objected  to  as  calling  for  hearsay  and  beino- 
incompetent.  & 

A.  From  my  counsel  in  this  case. 

Q.  Will  you  please  produce  all  the  original  letters  which  you  have 
or  know  of  being  in  existence,  received  by  you  from  the  defendant 
Lampton  or  Early  and  Lampton  either,  while  you  were  abroad  or 
shortly  after  your  return  from  abroad?  A.  These  are  all  the  papers 
that  I  have.” 

Thereupon  the  witness  produced  the  following  letters,  filed  as 
plaintiff’s  exhibit  100. 

(1)  I  ndated  letter,  as  follows: 
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^  “Early  &  Lampton, 

Keal  Estate,  Loans  and  Insurance,  615-617  14th  Street  N  W 

Washington,  D.  C.  *  ” 


My  Dear  Miss  Sands:  Enclosed  please  find  letter  which  Mr. 
.Lampton  asked  me  to  forward  to  you. 

W®  to  notify  you  that  we  have  this  day  deposited  with  the 

"  hlte  °,<lr  L,“e  >»}  this  city  to  your  credit,  the  proceeds  of  our  rents 
amounting  to  $318.54. 

Trusting  that  this  is  satisfactory,  we  remain, 

Very  truly, 

EARLY  &  LAMPTON. 


How  are  you  why  don’t  you  drop  me  a  line  with  regards, 

J.  J.  LAMPTON.” 
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(2)  Letter  dated  March  8,  1907,  as  follows: 


“Early  &  Lampton, 

Real  Estate  Brokers,  Loans  and  Insurance,  Nos.  615  and  617  14th 

Street  N.  W. 


Washington,  D.  0.,  M’ch  8th,  1907. 

Dear  Margaret:  Yours  <fc  mothers  letter  just  received  and  in  re¬ 
ply  beg  to  say  you  are  both  mistaken  in  regards  to  the  Smith  rent 
\\  e  have  received  2  months  from  her  remitting  the  same.  We  only 
took  this  to  accommodate  her.  She  has  always  sent  direct  to  vou 
since  the  repairs  she  demanded  amtd  to  about  ($100)),  &  the  inter¬ 
est  was  £187.50  So  you  can  see  my  dear  little  girl  what  has  become 
of  rents  from  this  house.  I  am  looking  after  your  affairs  as  best  I 
can  &  they  will  be  kept  in  shape.  Your  father  is  doing  finely  take 
much  interest  in  all  your  affairs  &  we  are  working  in  accord  to  en¬ 
hance  your  interests.  Your  mother  is  mistaken  onlv  6  months’ 
interest  was  due  on  the  St.  George  &  we  paid  it  at  once.  You  lost 
nothing.  You  should  have  made  a  coppy  of  the  notes  I  sent  you  and 
returned  them  signed  as  you  placed  me  in  a  most  embarrassing  po¬ 
sition  with  the  Bank  as  I  could  not  renew  any  of  them  As  I  had 
none  signed  by  yon.  Attend  to  this  at  once  so  I  may  fix  these  up 
and  get  in  shape  Mrs.  L.  &  Dorothy  are  both  quite  well  No  news 
With  regards  to  you  &  mother, 

I  am  yours  most  Respct., 

JAMES  J.  LAMPTON.” 

(3)  Fragment  of  letter.  (Objected  to  by  defendants’  counsel  be¬ 
cause  a  fragment,)  as  follows: 

Discussed  this  matter  several  times  &  it  stands  against  the  houses 
— -  the  deed  to  Mr.  Baker  is  for  the  alley  in  rear  of  the  Mintwood 

Place  houses  &  these  was  when  the  Sub.  was  made  alreadv  an  allev _ 

the  Speich  amt.  is  amt.  due  Mr.  Speich  on  the  Hendrick  notes  &  are 


432 


NATIONAL  SAVINGS  &  TRUST  CO.,  ETC.,  ET  AL.  VS. 


all  o.  k.  So  please  sign  &  return  by  first  mail  so  the  taxes  &c.  may  — 
fixed  up  —  Mr.  Sands  is  doing  nicely  —  No  news  With  high  re¬ 
gards, 

Yours  most  Respct., 

JAMES  J.  LAMPTON.” 

(4)  Letter  dated  August  27,  1907,  as  follows: 

604  “Early  &  Lampton, 

Real  Estate,  Loans  and  Insurance,  615-617  14th  Street  N.  W. 

Washington,  D.  C.,  August  27th,  1907. 

My  Dear  Margaret:  Please  find  herein  a  note  for  $500.00,  90 
days,  payable  to  Mr.  E.  S.  Parker.  You  owed  him  $900.00  with 
interest  and  this  is  the  balance  due  him.  Kindly  sign  and  return 
to  me  so  I  can  fix  it  up.  Also  please  sign  the  enclosed  order  on  us 
to  pay  Mr.  Parker  $25.00  per  month  out  of  your  rents. 

Kindly  have  your  mother  sign  the  deed  for  the  alley  in  rear  of 
1859  and  1863  Miniwood  Place. 

Also  please  sicin  this  order  to  Early  &  Lampton,  instructing  them 
to  pay  $350.00  to  Amanuel  Speich. 

Yours  most  Respct., 

JAMES  J.  LAMPTON.” 

(5)  Unsigned  letter  dated  August  28,  1907,  (the  body  of  same 
being  in  typewriting)  as  follows: 

“Early  &  Lampton, 

Real  Estate,  Loans,  and  Insurance,  615-617  14th  Street  N.  W. 

August  28th,  1907. 

Mess.  Early  &  Lampton,  Washington,  D.  S. 

Gentlemen  :  You  will  please  pay  to  the  order  of  Mr.  E.  S.  Parker, 
out  of  my  rents,  the  sum  of  Twenty-five  Dollars  per  month,  until  you 
have  paid  him  Five  hundred  Dollars  with  interest  at  six  per  cent., 
taking  therefor  his  receipt  for  said  amounts. 

Yours  very  truly,” 

(6)  Unsigned  letter  dated  August  28,  1907,  (the  body  of  same 
being  in  typewriting)  as  follows: 

“Early  &  Lampton, 

Real  Estate,  Loans,  and  Insurance,  615-617  14th  Street  N.  W. 

Washington,  D.  C.,  August  28th,  1907. 
Mess.  Early  <fe  Lampton,  Washington,  D.  C. 

Gentlemen:  Will  you  please  pay  to  the  order  of  Mr.  Emanuel 
Speich  the  sum  of  Three  hundred  and  fifty  dollars  and  charge  the 
same  to  my  account. 

Yours  very  truly.” 
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605  Witness  has  not  the  missing  parts  of  the  letters  produced. 
They  are  all  that  she  has. 

“Q.  How  did  you  happen  to  preserve  these  on  your  return  from 
Europe ?  A.  1  just  happened  to  have  them;  I  just  happened  to 
have  them  in  my  trunk,  and  some  sheets  might  have  been  lost  be- 
cause  1  took  no  pains  to  keep  them. 

o^Qio^easeTea,d  ^iie  !etter  /rom  ^r*  Hampton  to  you  dated  August 
,  iy(J/,  and  also  look  at  the  two  papers  annexed  thereto,  and  state 
what  those  two  papers  are,  and  whether  or  not  you  signed  those  two 
papers  or  any  paper  like  them?  A.  Yes,  I  signed  them.  I  signed 
both  of  them  in  order  to  pay  Mr.  Parker  $500  by  paying  $25.00  a 
month  until  the  amount  was  paid,  and  the  other  one  to  E  S  Speich 

I  don  t  know  anything  about  him,  but  I  signed  it,  I  suppose’  because 
he  advised  me  to. 

Q,.  Do  you  mean  that  you  later  signed  orders  similar  to  these,  or 
that  you  at  the  time  signed  orders  of  which  these  are  copies?  A 
\Y  hy,  I  wrote  to  Mr.  Lampton  as  to  these,  and  he  wrote  back  to  sien 
them,  saying  it  was  very  imperative,  and  I  did  sign  them 

Q.  Y  ou  will  observe  that  the  $500  note  to  E.  S.  Parker  is  referred 
to  in  this  letter  of  August  27th,  1907.  Did  you  sign  that  note?  A. 

Witness  identifies  as  being  the  note  referred  to,  note  shown  her  bv 
her  counsel  and  filed  as  plaintiffs  exhibit  101,  being  for  $500  00 
signed  by  witness,  and  dated  August  23,  1907,  pavable  ninety  day« 
after  date  to  the  order  of  E.  S.  Parker,  at  the  National  Metropolitan 
Hank,  with  interest  at  six  per  cent,  witness’  address  being  given 
under  her  signature  as  615  14th  street,  northwest,  and  the  note  bear- 
mg  the  following  endorsement  on  its  back : 

‘We  are  to  pay  out  of  her  rents  $25  per  month  on  this  note 

EARLY  &  LAMPTON. 

i JKWoAPfyn?ents  ,?i  are  noted  on  the  back  of  the  note,  one  of 

?lnb°?  w  Une  2'?’  1908’  and  the  otlier  of  $25.00  on  acct.  May  7, 
lyUo.)  \\  ltness  has  not  paid  that  note,  but  has  given  Mr  Parker  a 
renewal  note. 

606  “Q.  Did  you  ever  know  of  your  cousin,  Mr.  A.  Howard 

btevens,  representing  you  in  the  sale  of  the  properties  in  the 
southeast  referred  to  in  this  case  as  the  Navy  Yard  property’  A 
No,  I  never  did.  J  ' 

Q.  Did  you  ever  know  of  his  representing  you  in  any  business 
transaction?  A.  I  never  did.  J 

Q.  Do  you  recall  ever  getting  a  check  or  remittance  from  any¬ 
body  covering  the  proceeds  of  the  Navy  Yard  property?  A  Whv 
I  got  a  check  from  Lampton.  *  J> 

1906  About  when  was  that?  A'  About  May’ 1906 ;  April  or  Mfty. 

Q.  What  is  your  best  recollection  as  to  the  amount  of  that  check’ 
A.  One  check  was  over  $600 ;  not  $700,  though,  and  I  deposited  it 
in  the  American  National  Bank. 

,,  <Li?o0Ay0UI  re?a1!,  receiving  any  other  check  either  before  or  after 
that  $600  and  odd  dollar  check?  A.  I  do  not  remember 

65— 2783a 
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Q.  If  your  recollection  is  refreshed  by  learning  from  your  bank 
account  in  the  American  National  Bank  that  on  April  10,  1906,  you 
deposited  $473.69,  are  you  able  to  explain  the  check  which  I  now 
hand  you,  dated  April  10,  1906,  drawn  by  Charles  Early,  special, 
for  $873.69,  which  is  known  as  Plaintiff’s  Exhibit  No.  88?  A.  I 
don't  remember  getting  that;  I  don’t  know  anything  about 
$873.69 — about  getting  it. 

Q.  Do  you  recall  retaining  $400  out  of  any  deposit  that  you  made 
in  bank  at  that  time?  A.  No,  I  never  remember  of  cashing  a 
check ;  I  am  positive  I  never  cashed  a  check  for  that  amount. 

Q.  Did  you  ever  retain  $400  out  in  depositing  any  check  that  you 
recall?  A.  I  never  did. 

Q.  Do  you  recognize  your  signature  on  the  back  of  this  check? 
A.  Yes,  that  is  my  signature;  that  is  all  I  know  about  it. 

Q.  Is  your  recollection  definite  enough  to  enable  you  to  be  posi¬ 
tive  one  way  or  the  other  as  to  whether  you  received  $873.69,  kept 
$400  out  for  some  purpose  or  other,  and  deposited  the  balance, 
$473.69?  A.  I  feel  positive  1  never  did  that.  If  I  had  had  the 
entire  use  of  that  money  1  am  positive  I  would  have  deposited  the 
whole  amount  and  drawn  the  rest  by  check,  because  that  is  only 
what  I  would  do.  I  would  never  cash  it  and  draw  a  part  and  use  a 
part,  because  I  had  no  use  for  that  amount  of  money,  $400  and  some 
dollars. 

Q.  Do  you  know  of  any  purpose  to  which  you  could  have  applied 
$400  at  that  time?  A.  Absolutely  no  purpose. 

Q.  How  did  you  pay  for  the  transportation  of  your  mother  and 
yourself?  A.  By  check  to  the  International  Mercantile  and  Ma¬ 
rine.” 

607  Cross. 

By  Mr.  Poe: 

Didn’t  know  anything  about  the  proposed  payment  to  Emanuel 
Speich  of  $350.00,  or  to  E.  8.  Parker  of  $500.00,  and  she  wrote  to 
Lampton  for  further  information.  Thinks  that  shortly  after  Au¬ 
gust  28,  1907,  she  signed  an  order  for  those  two  matters. 

“Q.  Now,  you  were  asked  to  produce  all  letters  that  were  received 
by  you  written  by  Mr.  James  J.  Lampton,  or  by  the  firm  of  Early 
and  Lampton.  Did  you  receive  any  letters  from  Mr.  Charles  Early 
which  you  have  not  produced?  A.  No. 

Q.  You  never  received  any  letter  from  Mr.  Charles  Early  at  all, 
or  any  communication  with  reference  to  the  sale  of  the  Winchester 
Apartment  House  while  you  were  abroad?  A.  Only  what  has  been 
produced. 

Q.  You  have  made  a  more  diligent  search  since  you  were  on  the 
stand  before,  I  suppose?  A.  Yes,  but  I  actually"  have  no  other 
papers. 

Q.  And  these  are  all  the  things  which  you  can  find?  A.  Yes. 

Q.  Now,  you  didn’t  understand  anything  about  this  Emanuel 
Speich  transaction  at  all,  did  you?  A.  No;  I  signed  it  on  faith,  as 
I  did  others. 
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.  %  jt  n,ot1exPlained  10  y°u>  was  it?  A.  I  suppose  it  was 
at  the  time;  I  don’t  know.” 

W  ltness  received  the  $318.54  placed  to  her  credit  with  the  White 

Lme,  and  referred  to  in  the  first  letter  produced  by  her. 

Q.  1  he  letter  of  August  27th,  1907,  which  encloses  these  orders 

to  you  says  that  your  indebtedness  to  Mr.  Parker  had  been  $900 

aD  tsj  a*d  re(*uced  to  $500.  Do  you  know  anything  about  that? 
A.  Not  a  thing. 

Q.  But  you  did  give  a  note  to  Mr.  Parker  for  $500,  which  vou 

have  produced  here  today,  and  which  bears  date  August  23,  1907 _ 

there  is  no  doubt  about  that,  is  there?  A.  No.” 

ioo2  AillRllst’  ?90X’  she  was  in  Overly,  New  Jersey.  On  March  8, 
190/,  she  was  in  Florence,  Italy. 

“Q.  And  you  also  produced  a  portion  of  a  letter  from  Mr.  Lamp- 
ton  which  contains  the  following  expression:  The  Speich  amt.  is  an 
amt.  due  Mr.  Speich  on  the  Hendrick  notes  and  are  all  o.  k.’  Do 

,AO  70U  know  how  that  happened  to  be  written  to  you  by  Mr. 

608  Lampton?  A.  No.  What  is  the  date  of  it? 

Q.  It  doesn’t  appear  to  have  any  date.  It  is  a  letter  which 
you  produced  here  today?  A.  Tt  may  be  the  letter— well,  I  don’t 
know.  They  asked  me  to  sign  those  orders. 

Q.  Well  do  you  know  whether  you  inquired  of  Mr.  Lampton 
what,  the  Speich  matter  was,  and  then  ascertained  from  him  what 
it  was  before  you  did  sign  an  order  directing  him  to  pay?  A.  I 

supposed  I  asked  him,  as  a  precaution,  and  he  told  me  to  sign  it  and 
T  signed  it.” 


By  Mr.  Darlington: 

May  have  been  absent  from  Washington  part  of  the  time  at  the 
time  of  the  Na\  y  Yard  sale ;  was  in  Georgia  from  the  early  part  of 
the  winter,  until  some  time  in  March.  She  was  in  Atlantic  City 
too,  after  that,  and  in  Beverly,  New  Jersey,  and  then  Baltimore 
Between  March,  1905,  and  March,  1906,  she  was  in  Washington 
most  of  the  time,  but  occasionally  absent. 

609  “Q.  Do  you  remember  now  what  you  agreed  to  sell  this 

Navy  Yard  property  for?  A.  No. 

Q.  I  suppose  you  knew  at  the  time?  A.  I  heard  at  the  time,  but 
don  t  recall. 

Q.  You  knew  at  the  time,  did  you?  A.  Yes. 

Q.  And  you  knew  at  the  time  what  you  got,  did  you?  A.  I  knew 
what  I  got.  I  didn’t  see  any  statements,  though. 

Q.  Why  didn’t  you?  A.  They  were  not  rendered  before  we  went 
abroad. 

Q.  Did  you  call  for  them  to  be  rendered?  A.  Well,  I  think  at 
the  time  I  don  t  recall  that  5  I  was  so  full  of  the  idea  of  going 
abroad  I  don’t  remember  having  asked  for  them. 

A.  Well,  if  you  don’t  remember  having  asked  for  them,  how  do 
you  remember  whether  or  not  you  got  them?  A.  I  don’t  find  them 
among  my  papers.  It  was  not  sent  to  me  in  Europe.  I  would  have 
it  among  my  papers  if  it  was  sent  to  me,  and  no  statement  was  sent 
to  me  while  I  was  abroad,  and  I  didn’t  get  it  in  that  time. 
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Q.  You  kept  very  carefully  all  the  papers  you  got  abroad?  A. 
Well,  I  didn’t  consider  it  very  careful;  I  just  kept  those  I  chanced 
to  keep. 

Q.  Did  you  keep  all  the  letters  you  got  from  Early  and  Lampton? 
A.  I  didn’t  make  a  point  of  keeping  them ;  I  kept  some. 

Q.  Well,  if  you  hadn’t  gotten  for  this  Navy  Yard  property  what 
you  were  to  get,  you  would  have  known  it  at  the  time,  would  you? 
A.  I  should  have  known  it  at  the  time. 

Q.  Do  you  know  of  any  reason  why  you  would  not  have  known 
it  at  the  time?  A.  Not  unless  it  was  not  all  paid  in. 

Q.  W  ell,  in  that  case  would  not  you  have  certainly  wanted  it  and 
called  for  it?  A.  Yes. 

Q.  You  never  did  call  for  any  money  in  that  sale,  did  you,  except 
what  you  got?  A.  I  thought  I  was  being  treated  honestly. 

Q.  Did  you  ever  call  for  any  money  from  that  sale  except  what 
they  sent  you?  A.  No,  I  never  did. 

Q.  In  April,  1906,  you  had  been  of  age  a  couple  of  years?  A. 
Yes. 

Q.  And  had  been  transacting  your  own  business?  A.  I  was 
trying  to. 

Q.  And  you  have  told  us,  I  believe  heretofore,  that  you  never 
signed  papers  without  seeing  what  they  were?  A.  No. 

Q.  And  you  did  endorse  this  check  of  Charles  Early,  special,  did 
you,  dated  April  10,  1906?  A.  Yes. 

Q.  For  $873.69?  A.  Yes. 

Q.  What  explanation  can  you  give  us  of  your  doing  that  if  you 
didn’t  get  the  money?  A.  Well,  I  endorsed  that  $3,500  note,  I 
suppose,  and  didn’t  get  the  money. 

610  Q.  Well,  here  is  a  check  paid  in  bank  the  day  after  it  is 
dated.  A.  I  didn’t  cash  it. 

Q.  Who  did?  A.  I  don’t  know. 

Q,.  Don’t  you  observe  that  yours  is  the  only  endorsement  on  it? 
A.  I  know  that. 

Q.  You  have  had  enough  experience  with  a  bank  to  know  that 
the  bank  requires  the  person  to  endorse  to  whom  thev  pay  the 
money,  don’t  you?  A.  Yes. 

Q.  And  there  is  no  endorsement  on  this  check  but  yours,  is  there? 
A.  No. 

Q.  Now%  I  understood  you  to  say  in  reply  to  a  question  of  your 
counsel  that  the  letters  you  now'  produce  are  all  the  letters  you  re¬ 
ceived  while  you  w'ere  abroad  from  Lampton  or  Earlv  andLamp- 
ton,  or  from  Early,  except  these  that  have  been  heretofore  offered  in 
evidence;  is  that  correct?  A.  Yes,  I  am  sure  it  is. 

Q.  Don  t  you  think  you  received  some  letters  which  you  did  not 
keep  and  failed  to  produce?  A.  I  may  have,  yes. 

Q.  You  are  not  sure  about  it?  A.  I  know  I  didn’t  receive  any 
letters  of  importance.  I  didn’t  think  any  of  the  letters  w'ere  really 
sufficiently  important  to  keep  as  business  letters. 

Q.  Have  you  got  any  letters  that  you  received  from  Mr.  Early  at 
all  while  you  were  abroad?  A.  Yes,  I  remember  one  letter,  it  seems 
to  me. 
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T  S'  haven,t  produced  that,  have  you?  A.  All  of  the  letters 
1  have  I  have  produced. 

Q.  Then  if  you  have  produced  no  letter  at  all  from  Mr.  Early 
then  you  have  not  produced  all  that  vou  have  received,  have  you 
because  you  did  receive  at  least  one  from  him?  A.  All  the  letters 

that  I  have,  and  all  the  letters  that  I  recall  having  received,  I  have 
produced. 

Q.  But  you  say  you  remember  receiving  one  letter  from  Mr. 
Early,  and  you  haven’t  produced  that,  have  you?  A.  I  don’t 
know;  I  don’t  remember  now. 

Q.  And  you  have  only  produced  a  fragment  of  one  of  these 
Lampton  letters  today,  haven’t  you?  A.  That  is  all  I  have  left 
of  it. 

Q.  Then  you  don’t  know  where  the  other  part  is?  A.  No. 

Q.  Then  you  may  have  received  letters  from  him  which  you  did 
not  preserve?  A.  That  may  be. 

Q.  Did  you  pay  any  commission  to  anybody  on  the  sale  of  this 
Navy  Yard  property?  A.  I  know  of  none. 

Q.  Did  you  ever  sell  property  through  a  real  estate  agent,  acting 
as  vour  agent,  who  did  not  charge  a  commission  for  it?  A.  No. 

Q.  Where  is  the  check  that  you  gave  to  the  International  Mer¬ 
chant  Marine  Company?  A.  I  haven’t  it.  I  didn’t  know  I  ought 
to  keep  checks  then,  and  I  didn’t  keep  them  all. 

Q,  Do  you  remember  how  much  it  was  for?  A.  I  can’t  tell  vou 
that. 

611  Q.  Wasn’t  it  for  the  amount  of  the  transportation?  A.  I 
think  there  were  two  separate  checks.  One  for  transporta¬ 
tion  and  one  for  traveler’s  checks  that  I  bought. 

Q.  Do  you  know  what  the  total  amount  was?  A.  I  don’t  know.” 

Mrs.  Margaret  L.  Sands  further  testified  October  18,  1912. 

By  Mr.  Sullivan: 

Asked  to  explain  the  part  cut  out  from  letter  of  December  31, 
1908,  produced  by  her  at  this  session,  replied : 

“A.  I  can  toll  in  a  very  little  while.  Why,  when  I  gave  these  let¬ 
ters  to  Mr.  Warner,  when  I  first  employed  him  as  the  counsel  of 
my  daughter,  in  reading  this  letter  over  I  noticed  where  he  had 
spoken  of  my  nephew  drinking,  and  as  I  thought  it  was  no  business 
of  any  one’s— had  nothing  to  do  with  our  business,  that  I  just  cut  it 
out,  and  that  is  all  it  was;  that  Howard  Stevens  was  drinking  at  the 
time,  and  he  wrote  me  w^ord  'he  is  drinking  a  good  deal/  and  I 
thought  there  was  no  reason  to  publish  it  around,  and  cut  it  out.” 

Edward  F.  Looker,  testified  October  25,  1912. 

Bookkeeper  at  Riggs  National  Bank  since  1896. 

In  response  to  subpoena  duces  tecum,  produced  original  deposit 
slip  bv  which  the  account  of  Margaret  C.  Sands  with  the  Bank  was 
opened  in  1904,  the  slip  showing  that  on  October  25,  1904,  $2,000 
in  currency  was  deposited  by  her.  He  also  produced  original  ledger 
account  showing  that  there  was  no  other  deposit  during  October 
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November  or  December,  1004.  (Defendants  object  to  the  com¬ 
petency  and  materiality  of  this  evidence  as  against  either  of  them.) 

Henry  TT.  Shackleford  testified  October  25,  1912. 

Bookkeeper  for  American  National  Bank,  where  he  had 

612  been  about  six  years;  been  on  the  ledger  about  three  years. 
He  is  the  bookkeeper  in  charge  of  the  accounts  of  depositors 

whose  last  name  commences  with  S. 

Produced  the  original  ledger  sheets  of  the  Bank  with  Margaret 
C.  Sands,  covering  April  and  May,  1906.  showing  that  on  April  10, 
1906,  Margaret  C.  Sands  deposited  $473.69  in  this  account.  (De¬ 
fendants  object  to  the  competency  and  materiality  of  this  evidence.) 

Has  looked  for  the  original  deposit  slip  of  the  10th  of  April, 
1906,  covering  the  deposit  of  $4/3  69.  Looked  three  or  four  times 
for  it,  but  hasn’t  been  able  to  find  it. 

Miss  Margaret  0.  Sands  further  testified  October  25,  1912. 

“By  Mr.  Sullivan: 

«/ 

Q  I  band  you  two  papers  which  are  Plaintiff’s  Exhibits  83  and 
84.  and  will  ask  you  to  look  at  each  of  them  carefully  and  then 
tell  me  what  they  are.  if  you  know?  A.  They  are  two  statements 
of  what  my  net  income  should  be,  given  me  by  Mr.  Lampton.  One 
was  before  T  bad  the  Winchester  apartment,  and  the  other  one  was 
after  T  bad  the  Winchester  apartment. 

Q.  Did  or  did  not  any  one  else  ever  prepare  an  income  statement 
for  you?  A.  No  one  ever  did.” 

Cross : 

Plaintiff’s  Exhibit  84  was  given  to  witness  before  she  came  into 
possession  of  the  Winchester,  and  Plaintiff’s  Exhibit  83  afterwards. 

“Q.  You  got  your  statements  every  month,  didn’t  you,  from 
Early  and  Lampton?  A.  No,  I  didn’t  get  them  every  month. 

Q  Did  you  get  them  sornetime>?  A.  Once  in  a  while,  yes. 

Q  And  did  you  find  any  variance  between  this  statement  and 
those  statements?  A.  Well.  T  didn’t  understand  the  statement. 

Q.  What  is  there  about  the  statement  you  didn’t  under-, 

613  stand?  A.  Well,  so  many  things  were  carried  forward  from 
one  month  to  another  that  they  were  confusing  to  me.  I 

supposed  they  were  all  right. 

Q.  Did  you  understand  Exhibits  83  and  84,  the  papers  you  are 
now  testifying  about?  A.  I  supposed  that  was  the  net  income  I 
should  have  had. 

Q.  Did  you  understand  these  statements?  A.  Yes,  I  understood 
those. 

Q.  Did  you  understand  those  Exhibits  Nos.  83  and  84  to  be  state¬ 
ments  of  what  your  net  income  would  be  or  what  it  was?  A.  What 
I  was  entitled  to  have. 

Q  For  example,  I  find  Exhibit  83,  the  Margaret,  four  apart¬ 
ments,  renting  for  so  much.  Did  you  understand  that  to  be  a  state- 
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mcnl  of  what  they  would  rent  for,  or  what  they  were  then  renting 
for  *  A.  \\  hat  they  were  then  renting  for. 

Q.  \\  ell,  isn’t  that  true  of  every  entry  in  either  one  of  the  state¬ 
ments?  A.  Yes. 

Q.  Take  the  entry  of  ‘disbursements’  Exhibit  83,  gas,  $12.00. 
Did  you  understand  that  to  lie  an  estimate  of  what  the  gas  would 
be,  or  what  it  actually  was  at  the  time  this  statement  was  rendered? 
A.  That  is  what  it  was  supposed  to  be,  as  far  as  I  know. 

Q.  You  knew,  did  you  not,  that  the  gas  hills  vary?  A.  Certainly. 
().  More  sometimes  than  at  others?  A.  Yes.” 

"Witness  was  thereupon  handed  one  set  of  statements  from  among 
the  various  sets  of  statements  filed  as  Plaintiffs  Exhibit  No  9  — 
the  first  statement  in  the  set  being  dated  Oct.  18,  1905,  and  the  last 
one  Dec  18,  1907, — and  asked  to  find  some  one  statement  in  the  set 
which  she  could  not  understand,  and  she  replied: 

t  ,“A-  1  t°"!d  r!Ht  sin,!I.le  °"t  that  which  I  did  not  understand,  but 
1  know  absolutely  nothing  of  book-keeping,  and  didn’t  then. 

Q.  ''  ell,  pleaje  look  them  over  and  see  any  one  of  them  which 
you  can  now  say  -you  did  not  understand?  A.  I  thought  it  was  be- 
cause  I  didn  t  understand  bookkeeping  at  all  that  T  didn’t  under- 
stand  these,  and  if  I  made  any  attempt  to  have  them  explain  them 
!'  "Ir-  Lampton  was  there  he  would  attempt  to  explain  them,  or! 
it  the  bookkeeper  was  not  in  he  would  say  ‘You  will  have  to  wait 

about  them00"  **  ^  bookkeeper’’  and  1  didn,t  know  anything 

Q  Now,  Miss  Sands,  I  will  ask  you  to  look  over  them  and  tell  me 
whether  there  is  anything  that  a  ten  year  old  child  would  not  under¬ 
stand  .  A.  I  don  t  know  about  a  ten  year  old  child,  as  a  child  mav 
be  more  prococious. 

a  xi  asked  you  t0  look  at  them  and  tell  me  any  one  of 
bl4  them  that  a  ten  year  old  child  could  not  understand?  A. 

1  don  t  know  that  I  could  have  understood  anv  of  them  The 

figures  are  down  in  black  and  white,  but  whether  thev  are  right  or 
not  I  don  t  know.  v  - 


tw\.M  ’  !t  C'fSt  P'ck.  out ’Some  that  brings  an  amount  forward 
that  \ on  spoke  of.  Having  failed  to  get  an  answer  to  my  previous 
question  to  have  you  point,  out  some  one  of  these  statements  which 
you  say  brought  things  forward  so  you  could  not  understand  if- 
hnd  one  that  does  that?  A.  I  don’t  see  any  in  that. 

Q.  Now,  I  hand  you  another  bunch,  if  T  mav  so  express  it  in 

M^v  Si  St?^nt  V1 1  “together  by  one*  tag,  the  first  being 
May  16th,  190o  and  the  last  October  10,  1907,  and  please  state 

whether  you  find  any  one  of  those  which  you  could  have  had  the 
least  difficulty  in  understanding?  A.  I  didn’t  understand  why 

warc]in^S  are  ^Ue  ^ar  ^  an(  ^ampl^>n,  and  amounts  brought  for- 


Q  Where  do  you  find  ‘amounts  brought  forward?’  A.  This  sav« 
April  and  May  account  rendered  May  16th.  ' 

Q.  Well,  do  you  find  anything,  however,  on  that  which  fails  to 
show  you  what  the  rents  of  the  Winchester  were  and  what  the  ex¬ 
penses  were?  A.  That  shows  the  rents  and  the  expenses. 
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Q  Well,  can  you  find  one  in  the  number  there  that  does  not 
show  you,  to  your  own  plain  understanding,  what  the  rents  were 
and  what  the  expenses  were,  month  by  month?  A.  Those  amounts 
are  all  down. 

Q.  And  plainly  and  easily  understood,  are  they  not?  A.  Yes, 
easily  understood  that  way.  I  suppose  they  are  all  alike.  Do  yon 
want  me  to  look  over  every  one? 

Q.  Yes,  find  one,  if  you  can,  which  does  not  show  to  your  plain 
understanding  what  the  rents  were  and  what  the  disbursements 
were?  A.  I  believed  they  were  right  because  they  were  sent  to  me, 
and  I  was  not  suspicious  then ;  and  I  really  would  not  have  ques¬ 
tioned  anything  that  was  put  down. 

Q.  But  we  are  now  discussing  whether  they  were  plain  to  your 
understanding,  so  you  could  see  what  they  were?  A.  I  suppose 
they  would  have  been  plain  to  me  that  way,  and  I  believed  they 
were  right,  but  I  didn’t  know  they  were  right.” 

“Q.  Now,  please  look  at  another  group  of  these  bills,  which  I 
hand  you,  the  first  being  November  19,  1904,  to  December  18,  1907, 
and  state  whether  or  not  vou  find  anything  in  those  statements 
which  you  could  have  had  any  difficulty  in  understanding,  or  from 
which  you  could  not  easily  determine  what  rents  had  been  col¬ 
lected  and  what  disbursements  had  been  made?  A.  They  look  just 
like  the  others  to  me. 

Q  Entirely  plain,  are  they  not,  as  to  the  amount  of  rents  re¬ 
ceded  and  the  amount  disbursed?  A.  Yes,  they  are  apparently 
plain. 

Q.  Without  taking  time  to  go  all  through  these  statements,  T 
would  be  very  glad,  before  you  sign  your  deposition,  if  you  would 
look  over  them  all,  and  if  there  is  any  one  of  these  monthly  state¬ 
ments  which  you  have  any  difficulty  in  understanding  T  would  be 
glad  to  have  you  indicate  it.  A.  All  right.” 

(The  statements  or  bills  comprised  in  Plaintiff’s  Exhibit  No.  9, 
already  referred  to  at  pp.  32-40  of  this  statement  of  the 
615  evidence,  consist  of  separate  sets  or  groups,  the  statements  in 
each  set  or  group  being  fastened  together.  There  are  six 
sets  or  groups,  as  follows: 

Group  or  set  1 :  Consisting  of  1  .statement  with  reference  to  ‘‘Sands 
Place”  or  “Mintwood  1101116,”  four  statements  relating  to  1620  18th 
Street,  and  seventeen  statements  relating  to  1863  Mintwood  Place. 

No  statements  in  this  group  or  set  contain  any  reference  to 
amounts  brought  forward,  excepting  the  statement  of  Oct.  18,  1905, 
relating  to  1863  Mintwood  Place  in  which  the  following  appears 
as  the  first  item  on  the  debit  side: 

“By  amount  due  on  statement  July  29,  $88.50.” 

Group  or  set  2:  Consisting  of  three  statements  relating  to  1867 
Mintwood  Place. 

No  statement  in  this  group  cr  set  contains  any  reference  to 
amounts  brought  forward. 

Group  or  set  3:  Consisting  of  twenty-three  statements  relating 
to  the  Margaret  Apartment  House. 

In  statement  of  March  16,  1905,  the  first  item  of  credit  recites: 


Margaret  c.  sands. 


441 


To  amount  due  as  per  statement  Feb.  28,  1905,  9  60” 

In  statement  of  June  24,  1905,  the  first  item  of  credit  recites- 
To  amount  due  Early  &  Lampton,  153.35.” 

“To  mS °redit  redteS: 

ft.  “Po^Ap^SSiKi,”“r*”  re,*'“e  >• 

«*  «* “»  «*». 

In  statement  of  July  29,  1905,  the  first  credit  item  recites- 
“To  amount  due  E.  &  L.,  $42.90  ”  recites. 

ing  rec.!taTsent  °f  ^  18’  19°5'  ‘h°  debit  items  indud«  ‘he  follow- 
“By  amount  due  on  statement  Apr.  25,  $157.50,”  and 
j  “  July  29,  16.22  ” 

“By1“  to  l?llwriM7?: 

wtoXL?  '"*n,y  “  ,h' 

In  statement  of  June  24,  1905,  the  first  credit  item  recites- 
To  amount  due  Early  &  Lampton,  124  25  ”  “  ’ 

In  statement  of  July  29  1905,  the  first  debit  item  recites: 

credit  item  in  said  statement  recites  ’  5°  “d  the  first 

To  amount  due  Early  &  Lampton,  $124  25  ” 

tZ,  “•  1#°5’  >•'  “»  -*>  *>  >■>.  MS  ft. 

A1A  amount  due  on  statement  July  29,  $101  21  ” 

616  to  “SraT  ASr;nt?nSiSting  0f  fifteen  ^ting 

“To^amount  Sternem.^O  fif  -  ^  r6CiteS: 

In  statement  of  March  12,  1906,  the  first' debit  item  recites- • 

Amt.  due  last  balance,  $249  17  ”  recites. 

“To^amount  due^ft  19°3’  ,h?  fir?t  ‘redi‘  >‘em  recites: 

In  fuXr  dement  i  May  ^1906  The  fi^fd  K”  - 
“Amount  due  Miss  M.  C.  Zands’  from’  tet  statement  TeSSfi”^ 
In  statement  of  Feb  9  1907,  the  first  credUiZ  r^  ' 

To  balance  due  E.  &  L.  as  per  statement,  71  10” 

In  .statement  of  March  18,  1907,  the  first  credit  item  recites: 
amount  due  Early  &  Lampton  per  state.,  333  47” 

In  statement  of  Apr.  30,  1907,  the  first  debit  item  recites- 
Amount  due  as  per  statement  180  43”  ecites. 

°f  May  31>  1907>  the  first  debit  item' recites- 
By  amt.  due  as  per  statement,  28.03”  recites. 

In  statement  of  June  27,  1907,  the  first  debit  item  recites- 
By  amt.  due  as  per  statement,  69.40  ”  m  recites- 

“AmTbari  °frAug-  2,2>  ,19?7’  the  fi^t  debit  item  recites- 
Amt.  bal.  due  from  sale  1859  Mintwood,  241  04”  and  7h«  fi~t 
credit  item  recites:  •  ’  >  ancl  the  first 
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“To  amt.  due  E.  &  L.  as  per  statement,  26.65.” 

In  statement  of  Oct.  10,  1907,  the  first  debit  item  recites: 

“By  amt.  due  M.  C.  Sands,  97.61.”) 

John  L.  Weaver  testified  October  25,  1912 : 

Beal  estate  broker,  and  engaged  in  that  business  twenty-five 
years. 

“Q.  Have  you  any  knowledge  as  to  w’hicb  party  I  represent  or 
what  the  interests  are,  or  are  not,  of  my  client  or  clients  by  rea¬ 
son  of  whether  your  testimony  may  be  low  or  high  as  to  the  values 
you  may  place  upon  the  property  you  will  testify  about?  A.  I 
don't  know,  sir,  whom  you  represent.  It  w’ould  make  no  difference 
as  to  my  valuation  if  I  did. 

Q.  Do  you  know  anything  whatever  in  regard  to  this  contro¬ 
versy  or  my  interest  in  the  case?  A.  I  do  not.” 

Yesterday  afternoon  he  carefully  examined  premises  known  as 
lot  51  in  block  6,  Washington  Heights,  improved  by  an  apartment 
house  formerly  known  as  the  Margaret,  and  now  called  the  Iona. 

Has  dealt  in  and  handled  property  in  Washington  Heights  for 
clients  off  and  on  for  twenty  years,  and  throughout  that  entire  pe¬ 
riod  has  been  familiar  with  real  estate  values  in  that  section.  Has 
bought  and  sold  property  in  that  section  for  clients,  and  occa¬ 
sionally  for  the  members  of  witness’  firm.  Over  objection  of 
Early’s  counsel  that  it  is  incompetent  and  irrelevant  to  any  issue 
in  the  cause,  witness  testified : 

617  “Q.  What  is  the  present  fair  market  value?  A.  Ten 

thousand  dollars  would  be  a  high  value  for  it;  it  would  be 
well  sold  at  ten  thousand  dollars. 

Q  What  is  your  opinion  as  to  its  fair  market  value  eight  years 
ago?  A.  My  judgment  is  that  there  has  been  no  change  in  the 
value  of  the  property  in  the  eight  years.  I  am  of  opinion  that  the 
increase  in  the  value  of  the  land  has  been  off-set  by  the  depreciation 
in  .the  value  of  the  improvements. 

Q.  Is  that  apartment  house  an  ordinary  type  of  apartment  house 
in  that  section?  A.  It  is  not  an  ordinary  type;  that  it  to  say,  it  is 
not  a  standard  type.  I  found  a  peculiar  arrangement  of  cellar 
and  heating  appliances,  each  tenant  having  a  furnace  and  a  por¬ 
tion  of  cellar,  and  a  portion  of  back  yard.  This  is  very  unusual 
and  must  result  in  difficulty  in  renting,  which  in  turn  explains 
somewhat  the  valuation  placed  upon  it  of  $10,000.00 

Q.  Please  describe  briefly  the  arrangement  of  the  apartments 
and  the  number  of  them?  A.  The  building  is  two  story  with  cellar, 
and  has  two  apartments  on  each  floor.  The  entrance  is  had  to 
first  floor  apartments  from  a  hall,  and  to  upper  apartments  a  stair 
case  leading  out  of  the  first  story  hall.  Access  is  had  to  cellar 
from  first  story  apartments  directly  through  a  stair  case.  As  I  re¬ 
call  the  upper  apartments  have  access  to  cellar  through  a  back 
porch  leading  down  from  the  outside.  The  cellar  is  not  divided, 
two  furnaces  being  placed  in  each  side  of  cellar,  one  for  each  of  the 
twro  apartments.  We  managers  of  property  know  that  this  will  re¬ 
sult  in  rows  and  quarrels  and  disagreements  and  difficulty  in  keep¬ 
ing  the  property  occupied. 


r  .  •  —  *  ■ 
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Q.  Is  the  apartment  house  adapted  for  janitor  service?  A.  No, 
there  is  no  facility  for  housing  a  janitor. 

Q.  Are  you  aware  of  any  other  apartment  houses  of  this  tvpe  in 

any  other  section  of  the  city?  A.  T  have  never  seen  an  apartment 

house  of  just  this  type.  In  the  less  expensive  sections  of  the  city 

fc  V^nts  ave  low,er’  iijjs  often  attamPted  to  have  apartments 

hTgh  T  up  ant  that  ls  a  part  of  the  apartment;  some¬ 
times  latrobes.  I  have  seen  stoves  u^ed,  but  never  this  plant. 

mJ,\  ;  li  °ri  1S  ^  nc I1,  in,  y?ur  °Pinion,  a  desirable  tvpe  of  apart- 

^  mvnlr? G  m  rhlxh  {i  l% sitllated>  from  the  standpoint  of 

o\ner.  1S  not-  I  am  free  to  say  that,  in  my  opinion 

that  particflSonT  “  P,aCinR  that  type  °f  apartment  “ 


Cross. 


618 


'By  Mr.  Darlington: 


u5w  ou  have  testified  frequently  as  an  expert  in  real  estate  values, 
Mr.  H  eaver?  A  I  have  many  times,  Mr.  Darlington. 

Are  y,°,u  a.ble  to  Jell  us  whether,  and  if  so  to  what  extent,  men 
like  yourself,  of  equal  experience  and  equally  good  standing,  are 
found  to  harmonize  in  their  estimates  of  the  values  of  propertv? 
A.  1  think  I  may  say  in  answer  the  experts  in  a  given  case  who  w'ili 
be  found  to  harmonize  would  be  easily  divided  into  two  groups 
the  groups  harmonizing,  as  a  rule.  r 

Q.  What  are  those  groups?  A.  One  group  for  and  the  other 
against. 

Q.  In  other  words,  the  value  of  property  in  Washington  is  not 
reducible  to  such  an  exact  science  or  state  that  equally  competent 
men  and  equally  honest  men  may  not  widely  differ  as  to  values? 
A.  1  think  there  would  be  little  or  no  difference  if  values  were 
arrived  at  through  a  consideration  of  the  renting  capacity  of  a 
given  piece  of  property.  I  have  largely  used  that  formula  in  this 
case ;  I  have  taken  into  consideration  the  rents  produced. 

Q.  You  consider  that  a  reliable  standard  of  values?  A.  I  con- 
siuer  that,  sir,  one  of  the  best  guides  in  arriving  at  the  value  of  any 
given  piece  of  property,  even  though  it  were  unimproved,  to  con¬ 
sider  what  rents  are  being  produced  by  neighboring  properties. 

Q.  And  what  is  the  percentage  on  value  of  rents?  A.  In  con¬ 
sidering  apartment  houses  I  like  to  capitalize  them,  especially  the 
cheaper  grade  of  apartment  houses— I  like  to  capitalize  them  on  a 
twelve  and  a  half  per  cent  basis. 

Q.  Net?  A.  Oh,  no,  gross. 

Q.  Did  you  know  the  Margaret  Apartment  House  in  1904?  A. 
No,  I  don’t  recall  it,  sir. 

Q  Did  you  know  its  rents  then?  A.  No,  I  might  say,  in  that 
connection,  that  I  think  rents  were  probably  higher,  certainly  not 
lower,  than  they  are  today  in  those  sections.  At  that  time  there  were 
fewer  apartment  houses,  and  consequently  a  sharper  de- 
•  mand.” 

619  “Q.  Do  you  agree  that  the  rent  producing  power  of  the 

Margaret  in  1904  should  be  the  proper  test  of  its  value  at 
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that  time?  A.  I  do,  if  consideration  is  given  to  that  very  extraor¬ 
dinary  type  of  house,  and  the  difficulty  in  keeping  it  up  and  se¬ 
curing  tenants  under  those  extraordinary  conditions. 

Q.  Do  you  know  whether  the  Margaret  proved  to  be,  in  fact,  a 
difficult  apartment  house  to  keep  occupied  by  the  tenants?  A.  I 
don’t  know  whether  it  was  kept  full  or  not.  My  judgment  would  be 
that  it  must  have  been  very  difficult  to  have  kept  it  filled. 

Q.  And  if,  as  a  matter  of  fact,  the  rental  statements  of  that 
period  show  that  it  was  kept  full,  would  that  change  your  views  at 
all  as  to  its  value?  A.  No,  it  would  not  change  my  views,  but  it 
would  be  a  demonstration  to  me  that  the  rents  were  adjusted  to  such 
a  point  that  they  were  attractive  even  with  those  unusual  conditions. 

Q.  And  in  that  event  if  the  rents  showed  a  percentage  upon  a 
higher  valuation  than  *$10,000.00  would  would  be  your  conclusion 
as  to  the  value  you  are  now  putting  on  it  as  of  that  date?  A.  My 
conclusion  would  be  that  the  property  had  received  particularly 
good  care  and  management. 

Q.  Would  not  the  net  rental  be  a  better  test  of  the  value  of  the 
property  than  the  gross  rental?  A.  If  it  was  for  a  period  of  five 
years  it  would  have  a  very  good  influence  on  me  as  to  its  value. 

Q.  Is  the  net  rental  for  one  year  a  less  satisfactory  criterion  of 
value?  A.  Oh,  yes. 

Q.  I  haven’t  finished.  Then  the  gross  rental  for  one  year?  A. 
Oh,  I  think  of  equal  value.” 

The  proportion  of  net  rentals  derived  from  a  new  house  is  usu¬ 
ally  larger  than  from  one  five  years  old.  The  type  of  house  here 
under  consideration  would  need  expended  upon  it  for  ordinary  care, 
including  taxes,  insurance  and  upkeep,  about  forty  per  cent  of  the 
gross  income,  that  based  upon  a  rental  that  will  insure  its  being 
practically  filled  always.  The  upkeep  referred  to  includes  repairs 
and  renewals,  but  does  not,  of  course,  include  janitor’s  service  in  a 
house  of  this  kind.  About  six  or  seven  years  ago  witness’  firm 
purchased  for  clients  a  vacant  lot  at  the  southwest  corner  of  18th 
and  Kalorama,  now  occupied  by  an  apartment  house  known  as 
The  Sorrento.  Cannot  state  any  purchases  or  sales  of  improved 
property  that  he  made  in  that  neighborhood,  without  going 

620  to  his  books  and  getting  them  out.  (Thereupon  Early’s 
counsel  stated  that  he  did  not  think  it  was  important  enough 

to  require  the  witness  to  come  back,  unless  plaintiff’s  counsel  de¬ 
sired  it.) 

621  “Q-  Have  you  known  tenants  to  object  to  a  separate  back 
yard?  A.  I  don’t  believe  there  would  be  particular  objec¬ 
tion  to  a  separate  back  yard. 

Q.  Have  you  known  a  tenant  to  object  to  a  separate  part  of  a 
cellar?  A.  Oh,  yes. 

Q.  What  property?  A.  Well,  sir,  you  have  got  me  there,  now.  I 

am  not  able  to  tell  a  particular  one. 

Q.  Do  you  know  any  property  where  the  cellar  is  divided  up  for 
separation  between  its  tenants,  except  the  Margaret?  A.  That  is 
where  you  caught  me.  As  I  said  earlier  in  the  testimony  this  is  a 
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very  unusual  arrangement.  I  don’t  think  I  recall  a  single  exception. 
1  would  like  to  add  there,  if  I  may,  that  it  does  not  take  very  much 
discernment  to  know  what  would  happen  with  two  tenants  of  the 
ordinary  type  living  in  such  an  apartment,  having  to  share  the 
cellar  with  absolutely  no  division  of  the  space,  it  would  mean  an 
unending  turmoil  and  row. 

»  , .  *  .  :  I  move  to  strike  out  the  answer  as,  from  his 

own  testimony,  he  has  had  no  experience  in  that  matter  and  therefore 
his  opinion  is  not  competent. 

Q.  Do  you  know  Mr.  Clarence  F.  Norment?  A.  I  do,  yes. 

Q.  Is  lie  a  man  of  much  experience  in  property  and  business 
matters.  A.  Yes,  sir. 

A  'W~'v  •  1  «  |  a  man  of  ordinary  judgment  in  such  matters. 

A.  Decidedly  so. 

Q.  Having  characterized  this  apartment  house  as  being  one  of 
bad  judgment,  would  you  be  surprised  to  know  that  Mr.  Clarence  F. 
A  or  men  t  was  the  man  who  was  guilty  of  it?  A.  No,  I  would  not 
be  surprised.  Mr.  Norment  is  of  that  progressive  and  aggressive 
character  and  disposition  that  he  projects  and  tries  out  new  things; 
and  if  he  did  this  I  am  of  opinion  that  it  is  one  of  his  progressive 
moves  to  see  if  it  would  go. 

Q.  He  tries  out  with  rather  marked  business  success,  doesn’t  be? 
A.  As  a  rule,  and  he  may  have  had  great  success  in  this;  I  don’t 
know. anything  about  the  past  history  of  this  property.  But  I  can’t 
conceive  of  any  great  success  there.” 

James  J.  Lampton  further  testified  October  25,  1912: 

Being  reminded  by  plaintiff’s  counsel  that  at  the  session  of  Feb¬ 
ruary  17,  1912  (page  138  of  this  statement  of  the  evidence)  he 
agreed  to  look  up  particularly  the  deposits  in  April  and  May,  1905, 
in  his  wife’s  bank  account  amounting  to  in  excess  of  $7,000,  witness 
replied  : 

622  “A.  I  looked  up  the  deposits  made  for  Mrs.  Lampton  in 

the  American  Bank  during  that  period,  and  found  that  Mrs. 
Lampton  had  procured  from  Miss  Isabel  II.  Lenman  a  loan,  known 
as  a  builder’s  loan,  on  2116  Wyoming  Avenue,  and  a  large  part 
of  this  money  deposited  during  those  dates  was  from  that  loan. 
Another  part  was  from  a  note  held  by  Mrs.  Lampton  against  Oscar 
W.  White,  which  was  cashed  and  deposited  there. 

Q.  What  was  the  deposit  of  $1,500.00  April  1,  1905,  for?  A.  I 
don’t  recollect  now.  I  had  each  one  of  them  left  with  those  papers 
here. 

By  Mr.  Darlington: 

Q.  In  the  hands  of  your  counsel,  you  mean?  A.  Yes. 

By  Mr.  Sullivan: 

Q-  Please  look  at  your  papers,  which  you  say  are  here -  A. 

(Interposing.)  I  got  all  of  that  data. 

Q.  You  did  look  the  matter  up  then?  A.  I  did. 
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Q.  And  did  you  in  looking  it  up  simply  refresh  your  recollection 
as  to  what  you  had  known  before,  or  find  out  something  that  you 
had  not  known  at  all  before,  but  Mrs.  Lampton  alone  had  known? 
A.  No,  I  refreshed  my  recollection  because  I  knew  of  those  amounts 
at  the  time  they  were  paid  in.” 

Cross : 

Bv  Mr.  Poe: 

Over  specific  and  repeated  objections  by  plaintiff’s  counsel  that 
the  same  is  not  responsive  to  the  direct  examination,  defendant’s 
counsel  replying  that  the  evidence  would  be  offered  as  their  own 
if  the  court  should  sustain  the  objection,  but  plaintiff’s  counsel 
further  objecting  to  that  method  as  enabling  the  defendants  to  take 
testimony  at  plaintiffs  cost,  and  out  of  orderly  course — witness  testi¬ 
fied  as  follows: 

Witness  has  the  stubs  of  his  check  book,  which  he  produced  as 
showing  the  disposition  made  by  him  of  the  Bradford  check  of 
October  *22.  1904.  for  $6,739.11.  The  check  stubs  produced  are  as 
follows: 

623  “No.  402. 


Oct.  22",  1904: 

Margaret  C.  Sands  in  settl-ment  of  Sands. 

$2.496.28 .  2  1,000  bills 

<fe  Kehoe — deal — lots .  4  100  “ 

Paid  in  cash,  to  M.  C.  S .  7  10  “ 

&  Lawrence  Sands .  3  5  “ 

11  1  “ 


Certified  to  C.  F.  Norment.” 

“No.  403. 


X 

1,130.60 

2,000 . 
400 . 
70. 
15. 
11.28 

3,117.58 


Oct.  22,  1904: 

C.  F.  Norment  in  full  settlement  of  purchase  1815  Kalo- 
rama  Ave.,  N.  W.  $3,117.58.” 


“No.  404. 

S.  A.  Terry  in  Kehoe  &  Sands  Norment  Evans  &c., 

$10.00” 


$10.00 


$4,258.18 
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No.  405. 

Oct.  22",  1904: 

_  ,  T  .  $4,258.18 

rjarly  Lampton  Kehoe  deal  in  full  settlement  from  Sands 
Bradford,  $6,739.11. 

$1,115.25.  1,115.25 


Paid  Sands  in  cash .  2,496.28 

Norment  cert,  cheque .  3  117  *58 

“  Evans  cheque . "  ’  10  ]  00” 


5,373.43 


624  The  amount  of  check  No.  402,  referred  to,  was  paid  to 
Miss  Sands  in  money  on  the  day  of  her  endorsement  and  the 

day  of  the  drawing  of  the  check,  and  witness  retained  the  check  as 
the  receipt  for  the  amount  of  money  paid.  The  words  and  figures 
on  the  check  itself  denoting  the  denominations  of  the  bills  paul  to 
Miss  Sands  were  put  there  prior  to  Miss  Sands’  endorsement. 

Thinks  he  had  cashed  Bradford’s  check  and  gave  Miss  Sands 
$2,496.28.  Gave  Norment  a  certified  check,  and  gave  Mr.  Terry  a 
check  for  $10,  and  gave  Early  and  Lampton  a  check  for  the  balance, 
'$1,115.25. 

Early  was  not  in  the  city  and,  for  that  reason,  the  check  went 
through  witness.  Don’t  know  why  he  gave  cash  to  Miss  Sands  and 
not  a  check. 

Thinks  the  three  checks  of  J.  Edmund  Smith  for  $65.00,  already 
produced  on  plaintiff’s  behalf,  were  given  for  rent  of  house  occupied 
by  Dr.  Smith.  Thinks  Miss  Sands  collected  these  rents  for  a  while 
and  had  then  turned  the  house  over  to  Early  and  Lampton  to  collect 
the  rents,  as  witness  recalls. 

The  account  of  Charles  Early,  special,  was  opened  for  the  reason 
that  there  were  a  number  of  judgments  against  witness,  which  might 
jeopardize  the  moneys  belonging  to  clients  of  the  office.  Witness  had 
no  authority  to  sign  any  checks'  or  endorse  any  checks  in  the  name 
of  either  Early  and  Lampton,  or  Charles  Early,  special. 

625  “Q.  I  want  to  know  what  facilities  Mr.  Warner  had  and 
what  access  he  had  to  all  the  papers  and  statements  and  ac¬ 
counts?  A.  Mr.  Warner,  Mr.  Dunnington  and  I  met  at  the  office 
of  Early  and  Lampton  on  a  number  of  occasions,  and  we  went  over, 
as  best  we  could,  the  statements  and  accounts  between  Early  and 
Lampton  and  Miss  Sands.  Mr.  Warner  had  access  to  all  the  books 
and  all  the  papers  in  the  possession  of  Early  and  Lampton  at  that 
time. 

Q.  Now,  with  reference  to  those  statements  between  May,  1906, 
and  February,  1907,  what  access  did  Mr.  Warner  have  to  them,  if 
you  know?  A.  Well,  he  had  the  same  access,  I  think,  to  those  as  he 
had  to  the  books. 

Q.  What  complaint  did  he  ever  make  that  he  had  no  access  to 
those  books  and  statements  of  yours?  A.  He  did  not  make  any  com¬ 
plaint  to  me. 

Q.  What  permission  was  given  him,  if  he  saw  fit,  to  take  away 
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any  of  the  statements  to  which  I  have  referred?  A.  Well,  I  don’t 
think  permission  was  given  to  him  to  take  away  any  statements, 
but  he  had  access  to  the  books  and  statements.  The  bookkeeper 
was  there  with  instructions  from  Mr.  Early,  who  had  charge  of  the 
rent  department,  to  show  Mr.  Warner  any  and  all  statements  in 
connection  with  the  case. 

Q.  Did  Mr.  Warner  have  the  same  access  to  those  papers  in  your 
absence  and  in  the  absence  of  Mr.  Early,  provided  the  bookkeeper 
there  was  there,  as  he  would  have  had  if  you  were  present?  A. 
I  don’t  know  that  Mr.  Warner  met  the  bookkeeper  when  I  was  not 
there. 

Q.  The  bookkeeper,  you  say,  had  instructions  to  give  him  access 
to  all  of  these  papers?  A.  The  bookkeeper  had  instructions  to  go 
over  with  Mr.  Warner  and  I  any  and  all  of  these  papers;  we  met 
there  repeatedly  and  went  over - 

Q.  Now,  what  complaint  did  Mr.  Warner  ever  make  to  you  as 
to  his  not  having  had  free  access  to  them?  A.  He  didn’t  make 
any  complaint  to  me. 

Q.  Did  you  know  of  his  having  made  any  complaint  at  all  to 
anybody?  A.  I  did  not. 

Q.  Iiow  many  times  was  he  there,  Mr.  Lampton?  A.  I  could 
not  sav.  I  should  sav — we  met  on  Sundavs  and  looked  over  these 
papers.  I  should  say  Mr.  Warner  was  there  a  dozen  times. 

Q.  Did  you  know  of  Mr.  Warner’s  having  ever  taken  any  paper 
away  from  your  office  there?  A.  I  did  not. 

Q.  When  did  you  first  learn  that  he  had  done  so?  A.  I  heard 
that  he  had  a  night  or  two  ago.” 

626  The  amount  of  witness’  check  of  November  9,  1904,  to 
Mr.  Harris  for  $163.00  was  made  good  by  check  of  Miss 
Sands  to  witness  of  that  amount,  of  November  11,  1904,  and  there 
is  no  question  about  those  checks  balancing. 

(Thereupon  Lampton’s  counsel  tendered  to  plaintiff’s  counsel 
certain  checks  and  check  stub  books  which  were  claimed  to  show 
payments  and  disbursements  made  on  account  of  the  plaintiff.  But 
plaintiff’s  counsel  declined  to  either  inspect  them  or  to  allow  them 
to  be  offered  in  plaintiff's  case.) 

By  Mr.  Darlington: 

Witness’  recollection  is  that  Miss  Sands  allowed  Early  <te  Lampton 
to  collect  the  rents  from  Rev.  J.  Edmund  Smith,  shown  by  the  three 
$65.00  checks  produced  (two  in  July  and  one  in  September,  1906), 
in  order  that  the  rents  might  be  remitted  to  her,  she  being  abroad 
at  the  time.  Early  would  know  about  whether  any  commission  was 
charged  her,  as  he  had  charge  of  the  rents. 

Asked  what  he  meant  by  his  statement  that  Warner,  with  Dun- 
nington’s  assistance,  went  over  the  statements  and  accounts  “as  best 
we  could,”  replied: 

“A.  I  mean  that  we  met  there  repeatedly  and  took  up  the  books 
and  accounts  and  went  over  them,  Mr.  Dunnington  and  Mr.  Warner 
and  I  being  present  at  the  time. 

Q.  Was  there  any  difficulty  experienced  in  going  over  them  and 
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knLdrtiSfaCti0n  expressed  by  Mr-  Warner?  A.  None  that  I 

eitherfromhMtaveniQnaim  ^at  ,°f  the  statenlents  "’ere  missing, 
period ?r°A. ^He  did^noMo^m'e.  19°7’  °r  fr0m  any  oth” 

never  did hear  °f  h‘S  doing  il  to  anybody  else?  A.  I 

627  i«swSSte1?imw ,Mh’r 

By  Mr.  Darlington: 

VlaRnh°'V23J0h1QlI‘  Ch-fley;  Perh,i*ps.  he  did  meet  him  al°ng  about 
h  Hotel I912—Wltness  don  1  know  dates— at  the  Fredonia 

628  ,  t\\,AntSly  t0  b™  that.  at  the  time  of  the  exchange  made 
.  ]  with  Mr.  Hehoe  ot  the  Mintwood  Place  property,  that  you 

centered  it  a  good  deal?  A.  I  don’t  recall  any  ‘such’ statement 

Q.  I  wish  you  would  think  a  moment  and  see  if  you  don’t  recall 
sajing  you  thought  it  was  a  good  deal  then  and  thought  still  it  was 
a  good  deal?  A.  I  don't  recall  any  such  conversation 
W  Hidnt  you  tell  him  that  the  property  was  encumbered  and 
you  could  not  protect  it,  and  it  was  liable  to  be  sold,  and  you  thought 
that  uas  a  good  deal  then?  A.  1  have  no  idea,  but  probably  I  did- 

course*^  ^  lllay  laVe  tbat'  Tbe  property  was  encumbered,  of 

Q.  That  is  a  fact,  is  it,  that  you  did  think  it  a  good  deal  at  the 
time,  under  the  circumstances?  A.  No,  I  didn’t  say  that 

don’t  ““  A’  1  ««  •!>*•.  »d  I 

Q.  \  ou  didn  t  say  to  him  at  the  Fredonia  Hotel,  at  or  about  the 
time  I  have  mentioned,  that  you  thought  the  deal  was  a  good  deal 
at  the  time  it  was  made,  and  you  thought  so  still?  A.  No  I  don’t 
remember  making  any  such  statement  at  all. 

Q.  Is  your  recollection  such  that  you  feel  able  to  say  that  you  did 
not  say  it .  A.  No,  I  could  not  tell  you  that  positively.  I  don’t 
remember  anything  about  it,  Mr.— I  suppose  I  have  spoken  to  Mr 
Chesley  several  times  about  that  deal,  but  1  don’t  remember  the  dates 
ot  the  conversation,  because  it  was  surely  casual.” 

Charles  Early  further  testified  October  26,  1912 : 

Upon  call  of  plaintiff’s  counsel  produces  cancelled  check  showing 
following  payments  charged  in  statement  copied  at  top  of  page  286 
of  this  statement  of  the  evidence:  r  F  8 

(1)  Check  for  $150  for  quit  claim  to  Williams. 

(2)  Check  for  $806.70  for  taxes. 

(3)  Check  for  $54  to  Holtzman  for  releasing  tax  deed 

(4)  Checks  for  $452.20  for  taxes  and  penalties. 

57— 2783a 
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Cross: 

Has  with  him  and  is  prepared  to  submit  to  plaintiff's  counsel  can¬ 
celled  checks  showing  the  payment  of  every  item  charged  in  the 
aforesaid  statement,  and  also  every  item  charged  in  the  other 

629  statement  copied  on  the  bottom  half  of  page  286  of  this  state¬ 
ment  of  the  evidence. 

(Thereupon  the  cancelled  checks  referred  to  were  examined  by 
plaintiffs  counsel  and  admitted  to  be  true  vouchers,  excepting,  how¬ 
ever,  the  check  for  $873.69  heretofore  produced  as  plaintiff’s  exhibit 
88,  which  plaintiff’s  counsel  stated  to  be  disputed.) 

No  part  of  said  check  of  $873.69  was  ever  returned  to  witness;  had 
been  given  in  payment  of  lot  24  in  square  882.  That  check  was 
paid  by  the  bank  and  charged  against  witness’  account  in  full. 

Cancelled  check  of  May  22,  1906,  to  Margaret  C.  Sands  for 
$637.04,  drawn  by  Charles  Early,  and  endorsed  by  Miss  Sands,  was 
thereupon  produced  by  witness,  identified  by  him,  and  filed  as  de¬ 
fendants’  exhibit  27,  over  objection  of  plaintiff’s  counsel  that  they 
are  already  admitted.* 

That  check  was  paid  through  the  bank,  and  no  part  of  its  was 
ever  returned  to  witness  or  to  the  firm  of  Early  and  Lampton. 

Was  not  in  Washington  at  the  time  the  Mintwood  home  exchange 
was  consummated.  Was  away  from  the  city  from  the  evening  of 
October  18th  to  the  morning  of  October  24th. 

“Q.  At  page  530  of  your  examination  in  chief  you  stated  that 
you  would  look  up  your  books  to  determine  whether  the  $1,500  com¬ 
mission  on  that  exchange  was  received.  Have  you  examined  the 
books,  and  what  can  you  tell  us  about  that  commission?  A.  1  have 
examined  the  books  and  find  that  Early  and  Lampton  received 
$1,115.00,  I  think  is  the  exact  amount  and  twenty-five  cents. 

Mr.  Sullivan:  1  object  to  that  on  the  ground  that  the  witness’ 
testimony  is  not  the  best  evidence,  and  that  the  books  to  which  the 
witness  referred  should  be  produced.  I  move  to  strike  out 

630  the  answer  on  that  ground. 

Q.  Has  or  has  not  that  statement  already  been  produced 
and  put  in  evidence?  A.  I  think  so,  sir. 

Q.  Now,  what  do  you  know  of  the  balance  of  the  commission, 
the  difference  between  $1,125  and  $1,500?  A.  That  was  disposed 
of  through  Mr.  Lampton.  He  disbursed  the  balance  of  that  money. 

Q.  Before  or  after  your  return  to  the  citv?  A.  Before. 

Q.  Is  it  true,  as  you  have  testified  to  at  pages  537  and  8,  that  you 
were  without  personal  connection  with  the  exchange  of  1867  Mint- 
wTood  and  1620  18th  street  in  connection  with  the  Winchester  Apart¬ 
ment  House?  I  say  is  it  true  that  you  had  no  personal  connection 
with  it?  A.  Yes,  sir. 

Q.  Is  it  also  true  that  you  had  no  personal  connection  with  the 
sale  of  1859  Mintwood  to  Mr.  Smith,  and  of  1863  Mintwood  Place 
to  Mr.  Baker?  A.  I  had  nothing  to  do  with  either  one  of  those.” 

Witness  learned  from  Lampton  the  amount  of  the  checks  which 
he  signed  and  the  payees  thereof,  and  things  of  that  sort.  Witness 
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Has  never  seen  Warner  and  Harper  together  in  his  life. 
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“Q.  At  that  date,  December,  1907,  or  January,  1908,  who  repre¬ 
sented  Miss  Sands — when  was  the  property  taken  out  of  your  hands 
by  Miss  Sands?  A.  I  will  have  to  refer  and  tell  when  Mr.  War¬ 
ner — I  can  tell  you  in  a  very  few  minutes. 

Q.  Did  Mr.  Warner  come  to  your  office  about  this  matter  before 
or  after  the  matter  was  taken  out  of  your  hands  and  put  in  his? 

A.  Before. 

Q.  He  came  to  you  before?  A.  Yes,  just  at  the  same 

632  time,  about  simultaneously. 

Q.  Did  you  represent  Miss  Sands  as  to  her  property  after 
Mr.  Warner  came  to  your  office  and  began  to  make  investigations? 
A  No  ^ir. 

Q.  Who  did?  A.  Mr.  Warner. 

Over  reiterated  objection  by  plaintiff’s  counsel  that  it  is  not 
responsive  to  the  direct  examination,  witness  was  asked  about  his 
knowledge  of  the  examination  by  Warner  of  the  firm’s  books,  and 
replied : 

“A.  When  Mr.  Warner  came  in  I  threw  the  books  open,  all 
of  them,  every  book  I  had  in  the  office,  and  told  him  he  was  per¬ 
fectly  willing  to  .look  through  the  books,  all  of  them ;  told  him  I 
would  give  him  the  services  of  a  bookkeeper  to  assist  him  in  every 
way  that  he  wanted — that  he  wanted  to  examine;  all  kinds  of 
books ;  anything  he  wanted  to  see. 

Q.  I  think  this  was  gone  into  in  chief ;  I  may  be  mistaken  about 
it,  and  if  it  was  not  when  I  ask  the  witness  I  will  agree  that  he 
is  my  witness,  and  you  can  cross-examine,  if  you  want  to. 

Mr.  Sullivan:  I  cannot  agree  to  that  method,  for  the  reasons 
stated  at  the  last  session,  and  I  refuse  to  cross-examine. 

The  Witnesss  I  told  Mr.  Warner  tha$  he  had  free  access  to 
every  book  that  was  in  the  office. 

Q.  (continuing:)  Well,  if  this  is  not  in  the  examination  in 
chief,  we  reserve  that  for  our  testimony.  Some  reference  has  been 
made  here  to  an  Autry  Park  Syndicate  certificate  received  by  you 
from  a  Mr.  Christman,  in  connection  with  the  sale  to  him  of  part 
of  the  Navy  Yard  property.  Just  state  what  you  have  realized  from 
that  certificate,  if  anything?  A.  Not  one  cent. 

Q.  Has  the  firm  of  Early  and  Lampton  received  anything? 
A.  Not  one  cent.” 

Mrs.  Hoppin  borrowed  the  $1100  to  purchase  the  Navy  Yard 
property  by  trust  on  lots  23  and  24,  square  939,  dated  May  29,  1906, 
and  recorded  May  31,  1906. 

“Q.  Some  reference  was  made  in  your  direct  examination  about 
a  commission  paid  to  Mr.  Stevens  in  connection  with  this  Navy 
Yard  property.  Will  you  state  how  that  came  about?  A.  Mr. 
Stevens  offered  Mr.  Lampton  and  myself  that  property,  and  we 
determined  to  purchase  it;  and  we  said  to  Mr.  Stevens  that 

633  as  he  had  received  no  commission  from  his  aunt,  that  we 
would  give  him  something  in  connection  with  that  trans¬ 
action. 
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Q.  How  much  did  you  give  him?  A.  $325. 

Q-  Do  you  recall  now  how  that  sum  was  figured  out  or  arrived 
at— that  specific  sum?  A.  I  could  not,  to  save  my  life,  sir.” 

Redirect. 

“By  Mr.  Sullivan: 

Q.  State  whether  or  not  Mr.  Dyar  paid  the  notes  which  he  gave 

you  for  the  repurchase  by  him  from  you  of  a  half  interest  in  the 
Winchester  Apartment  House?  A.  He  did.” 

Recross : 

“By  Mr.  Darlington  : 

Q.  Why  did  he  give  you  notes?  A.  Because  he  still  didn’t  have 
the  money  to  take  my  half  interest,  as  he  promised  to  do,  and  I 

accepted  part  cash  and  took  his  notes,  stating  the  fact  that  he  was 
not  in  funds.” 


By  agreement  between  counsel,  the  time  for  the  completion 
ot  plaintiffs  testimony  in  chief  was  duly  extended  from  time  to 
time  to  and  including  October  28,  1912,  on  which  date  her  testi¬ 
mony  was  announced  as  closed. 

At  all  of  the  sessions  of  testimony  Mr.  Sullivan  was  present  and 
alone  conducted  the  entire  examination  that  was  had  on  behalf  of 

the  plaintiff.  At  a  number  of  the  sessions  of  testimony  Mr  Warner 
was  not  present.  J 

634  n. 

Defendants’  Evidence. 

On  August  15,  1913,  at  the  commencement  of  the  first  session  of 
the  defendants’  evidence,  Early’s  counsel  called  upon  plaintiff’s 
counsel  to  state  w’hat  items  in  the  statements  account  furnished  by 
Early  and  Larnpton  to  plaintiff,'  or  to  her  counsel,  are  regarded  as 
inaccurate  or  the  subject  of  controversy,  and  gave  notice  that  it 
would  be  contended  at  the  hearing  that  the  refusal  to  designate  such 
items  as  plaintiff  claims  to  be  inaccurate,  fraudulent,  or  in  any  way 
insufficient,  w^ould  disentitle  the  plaintiff  at  the  hearing  from  at¬ 
tacking  items  on  grounds  not  disclosed  either  in  the  pleadings  or 
in  connection  with  the  taking  of  testimony.  Plaintiff’s  counsel  de¬ 
clined  to  amplify  the  pleadings  and  evidence  in  the  case  by  any  fur¬ 
ther  statement  as  to  the  items  attacked,  claiming  that  the  plaintiff 
wdll  not  know,  and  therefore  cannot  state  in  detail,  until  after  the  full 
and  complete  accounting  shall  have  been  had  under  the  direction  of 
the  court,  of  all  the  items  to  which  she  is  entitled,  and  that  the 
specific  items  w  hich  have  been  already  attacked  by  plantiff,  and  the 
facts  in  connection  with  which  show  the  necessity  for  a  full  and 
complete  accounting,  already  very  clearly  appear. 
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Edward  F.  Riggs  testified  August  15,  1913: 

Insurance  agent;  engaged  in  the  business  in  the  District  of 

635  Columbia  for  the  past  twenty  years,  and  familiar  with  the 
general  conduct  of  that  business.  The  custom  or  practice 

has  prevailed  throughout  that  period  to  allow  a  broker  placing  insur¬ 
ance  the  regular  commission  therein  laid  down  by  the  Board  of 
Underwriters  in  this  city.  Nothing  is  added  to  the  premium  to  be 
paid  by  the  owner  to  provide  for  this  allowance  to  the  broker;  wit¬ 
ness  has  never  known  a  case  in  which  the  broker  did  not  receive  that 
commission;  but,  if  he  did  not  take  it,  it  would  go  to  the  insurance 
company,  no  abatement  or  rebate  being  allowed  the  assured  unless 
he  is  a  broker. 

Charles  Early  testified  August  15,  1913: 

“Q.  Mr.  Early,  it  is  claimed  in  this  case  that  the  mechanics  and 

builders  who  made  repairs  on  Miss  Sands’  properties  allowed  you  a 

10  per  cent  commission  on  them.  Is  that  true?  A.  Yes,  .sir. 

Q.  What  explanation,  if  any,  do  you  desire  to  make  of  that  fact? 

A.  On  account  of  the  business  that  they  would  get  out  of  our  office 

for  the  owners,  and  the  large  amount  that  they  expected  to  receive 

from  them,  they  would  allow  us  a  part  of  their  profit. — 10  per  cent. 

Q.  What  contract,  agreement  or  arrangement,  if  any,  did  you 

have  with  any  mechanic  or  contractor  that  you  would  give  him  all 

vour  business  in  consideration  of  this  allowance?  A.  With  all  of 
% 

them  to  the  effect  that  if  we  threw  the  business  their  wav  that  thev 

•/ 

would  allow  us  that  proportion  from  all  their  profits,  in  consequence 
of  the  large  amount  of  business  that  they  expected  to  receive. 

Q.  You  evidently  have  not  caught  my  question.  I  will  ask  the 
Examiner  to  read  it  to  you. 

(The  last  question  asked  the  witness  was  read  aloud  by  the  Ex¬ 
aminer.) 

A.  We  had  no  contract. 

Q.  No  such  contract  or  agreement?  A.  No,  sir. 

Q.  Or  arrangement?  A.  No  arrangement.  We  frequently,  if  the 
amount  involved  was  of  sufficient  amount,  would  get  the  competitive 
bids  and  give  it  to  whoever  was  the  lowest  bidder. 

Q.  How  general  was  that?  A.  Always.  But  for  small,  trifling 
things,  we  did  not. 

Q.  It  is  also  claimed  that  in  the  matter  of  the  five-year  policy  on 
the  St.  George  you  charged  Miss  Sands  $162,  if  I  have  the  amount 
correctly.  A.  That  is  right,  sir. 

636  Q.  And  that  you  paid  the  insurance  company  $121.50. 
What  explanation  have  you  to  make  to  that?  A.  It  was  the 

usual  commission  allowed  to  us  by  the  Corcoran  Fire  Insurance 
Company,  whom  we  represented. 

Q.  Was  it  limited  to  the  Corcoran  Fire  Insurance  Company? 
A.  No,  sir,  not  particularly,  but  we  were  the  agents  for  the  Cor¬ 
coran  Fire  Insurance  Company,  and  we  gave  them  the  most  of  our 
business. 
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Q.  What  compensation  did  you  get  from  them  for  representing 
them?  A.  A  commission.  6 

Q.  This  commission  that  you  speak  of?  A.  Yes,  sir. 

Q.  if  that  commission  or  allowance  were  not  taken  bv  you  who 
would  get  it.  A.  The  Corcoran  Fire  Insurance  Company. 

t  nder  what  circumstances,  if  any,  would  the  owner  be  allowed 

r?  xt  ins\lrance  company?  A.  Under  no  circumstances. 

Q.  Aot  under  any  circumstances?  A.  No,  sir. 

Q.  No*  if  ana  matter  of  law,  this  10  per  cent  commission  on 
repairs  and  this  insurance  commission  is  improper  or  illegal  when 
did  you  first  know  it?  A.  When  you  called  my  attention  to  it. 

H-  omce  this  suit  was  brought?  A.  Yes,  sir. 

Q.  At  tlie  time  of  receiving  these  allowances  what  doubt  or  ques¬ 
tion  had  you  as  to  your  perfect  right  to  do  so  in  good  faith  ?  A  I 

Imd  none.  It  is  so  universally  and  generally  understood  that  it 
never  came  up  in  my  mind  at  all. 

Q.  If  they  are  illegal,  what  do  you  want  to  do  about  it?  A.  Re¬ 
turn  Miss  Sands  the  money. 

Q.  You  are  willing  to  do  that?  A.  Perfectly. 

Q.  If  the  court  decides  it  is  improper?  A.  Absolutely.” 

The  partnership  of  Early  and  Lampton  existed  for  nine  years 
having  been  dissolvd  March  30.  1908,  he  thinks. 

“Q.  What  was  the  partnership  business — in  what  business  was 
the  firm  engaged?  A.  Brokers  and  selling  property,  and  brokers 
for  insurance,  and  brokers  for  making  loans. 

Q.  Selling  properties  for  whom?  A.  For  various  people. 

Q.  As  brokers?  A.  As  brokers. 

Q.  How  long  have  you  known  Lawrence  Sands?  A.  About 
eighteen  years. 

Q.  During  that  time  what  observation  or  opportunities  for  obser¬ 
vation  had  you  for  determining  whether  he  was  a  capable 
637  business  man?  A.  I  saw  Mr.  Sands  very  frequently,  and  I 
always  thought  that  he  was  extremely  clever. 

Q.  And  by  “clever”  you  mean  what?  A.  Clever  by  being  smart 
as  to  real  estate  transactions,  as  he  has  been  a  long  time  in  the  real 
estate  business  himself. 

Q*  ^  hat,  if  anything,  did  you  observe  about  habits  of  intoxication 
impairing  his  mind  or  disqualifying  him  for  business?  A.  1  never 
saw  Mr.  Sands  more  than  three  or  four  times,  probably,  when  he  was 
very  intoxicated  and  unfit  for  business,  in  that  period. 

Q.  What  was  his  condition  as  to  business  capacity  from  1904  to 
1908,  in  your  opinion,  as  compared  with  what  it  had  been  earlier? 
A.  I  think  Mr.  Sands  was  equally  intelligent  and  clever  about  all  real 
estate  transactions. 

Q.  During  that  period?  A.  Yes,  sir. 

Q.  Did  Mr.  Sands  and  you  have  any  conversation  about  the  sale 
ot  the  Winchester  Apartment  House?  A.  Yes,  sir. 

Q.  About  when  as  compared  with  the  time  of  the  sale?  A  Oh 
several  weeks  before;  the  exact  date  I  don’t  remember. 

Q.  What  was  the  conversation?  A.  Well,  he  said  that  it  would 
take  a  long  pocket  book  to  supply  Mrs.  Sands’  and  Miss  Sands' 
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wants,  and  that  it  would  take  a  Vanderbilt,  backed  up  by  an  Astor 
and  a  Rockefeller,  to  supply  their  demands,  and  that  everything 
that  they  had  was  going  the  same  way;  that  they  had  a  number  of 
houses  on  18th  street  that  they  had  expended  all  of  their  income 
from,  and  made  no  provision  whatever  for  the  taxes,  interest,  and  so 
forth. 

Mr.  Sullivan  :  I  object  to  all  this  answer  as  not  responsive  to  the 
question,  and  move  to  strike  it  out,  and  also  as  immaterial  and  in¬ 
competent,  because  statements  of  Mr.  Sands  are  not  binding  upon  the 
plaintiff  in  any  way. 

Mr.  Darlington:  This  testimony  is  offered  in  refutation  of  Mr. 
Sands’  statement,  at  pages  12  to  27,  that  he  was  never  informed  by 
Early  and  Lampton  anything  about  the  sale  of  the  Winchester. 

Mr.  Sullivan:  And  if  that  is  the  case  the  witness  had  better  bring 
fiis  answer  to  the  subject  of  the  Winchester,  instead  of  wandering 
into  outside  fields. 

Q.  Did  you  write  Miss  Sands  any  letters  while  she  was  abroad? 
A.  1  did.  1  wrote  her  two.” 

One  of  the  two  letters  was  dated  and  written  June  6,  1907.  Wit¬ 
ness  either  mailed  it  himself  or  gave  it  to  the  ollice  buy  to  mail — 
would  not  like  to  say  positively  which — course  of  Ins  ollice  about 
mailing  was  either  to  do  so  himself  or  send  the  ollice  boy  to 
038  du  it,  every  day.  Witness  produced  press-copy  book  contain¬ 
ing  copy  of  said  letter.  (It  is  identical  with  the  copy  of  let¬ 
ter  appearing  at  page  08  of  this  statement  of  the  evidence.)  The 
other  letter  written  by  witness  to  plaintiff  while  she  was  abroad  was 
dated  and  written  June  14,  1907,  and  was  mailed  either  by  witness 
or  the  ollice  boy,  in  accordance  with  the  custom  of  the  ollice.  Wit¬ 
ness  produced  press-copy  book  containing  copy  of  this  letter.  (It  is 
identical  with  the  copy  of  letter  appearing  at  page  122  of  this  state¬ 
ment  of  the  evidence.)  Witness  never  had  any  reply  to  either  of 
these  letters. 

Witness  has  already  furnished  all  letters,  cablegrams,  and  so 
forth,  received  by  his  firm  from  Miss  Sands,  and  since  his  former 
testimony  has  looked  further,  at  his  own  counsel's  request,  finding  no 
others. 

“t^.  On  Miss  Sands’  return  from  Europe  did  she  have  any  inter¬ 
views  with  you?  A.  Miss  Sands  called  in  the  office,  I  don’t  know 
how  soon  exactly  after  she  returned  from  Europe,  and  asked  if  Mr. 
Lampton  was  in.  1  said  ‘No,  he  is  not  in  at  present,’  and  she  sat  for 
a  while,  and  then  she  said  to  me,  ‘W  hat  about  the  Winchester?’  I 
said,  ‘Aliss  Sands,  1  am  afraid  the  W  inchester  will  be  sold  for  the 
accrued  charges  against  it  unless  in  the  event  that  you  can  make 
some  arrangement  by  which  you  can  settle  up  with  these  people, 
otherwise  1  am  sure  that  they  will  advertise  it  and  sell  it.’ 

Q.  W  hat  did  she  say?  A.  She  seemed  annoyed  and  said,  ‘Well, 
I  will  see  Mr.  Lampton  again — I  will  call  to  see  Mr.  Lampton  in  a 
few  days,’  or  something  to  that  effect. 

Q.  WThat  on  that  occasion  did  she  say  to  you,  if  anything,  about  a 
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af  ali°  n°te  °f  Kehoe  s?  A*  She  mention  the  subject  to  me 

Q.  Did  she  on  any  occasion  mention  that  subject  to  you?  A.  No 
sir.  *  * 

Q.  What  letters,  or  communications  of  any  kind,  did  you  or  vour 
him  e\er  receive  from  her  in  regard  to  that  $3,500  note  as  far  as 
you  know  or  were  informed?  A.  None.  ’ 

Q.  W  hen  did  you  first  hear  of  Mr.  Kehoe’s  paying  $3,500  for  the 
fn^thbsuit  11  was  due?  A-  1  didnt  know  anything  about  it  until 

d,°.  "jlat  extent,  if  at  all,  were  Early  and  Lampton 
639  engaged  m  buying  property  with  other  people  for  speculation 
,.ar;d  division  of  the  profits?  A.  None  with  other  people, 
tj.  I  id  they  on  any  occasion  themselves  buy  property  as  a  firm 
for  sale  or  speculation  ?  A.  Never  as  a  firm. 

Q.  Now,  in  how  many  instances  did  they  individually  buy  prop- 

erVi  wf  f'  A'  0nce1’  lu'd  1  think  only  once  that  the  title  passed. 
Q.  \V  hat  case  was  that?  A.  That  was  a  ease  of  a  purchase 

the°Navy1Yard'd  SteVe“S  fr°m  Mrs'  Sands  of  some  ProPerty  near 

Q.  Is  that  the  Navy  Yard  purchase  that  has  been  discussed  in  this 
testimony?  A.  Yes,  sir.” 

Early  and  Lampton  had  no  connection  with  Plaintiff’s  affairs  prior 
to  the  sa  e  of  the  Mintwood  home  property,  except  renting  said  prop¬ 
erty  for  her,  and  it  was  only  the  ordinary  case  of  a  broker  collecting 
rents  for  an  owner.  & 

“Q.  Your  answer  states  that  Mr.  Harper  sold  1620  Eighteenth 
street  eotemporaneously  with  the  exchange  for  the  Winchester  to  a 
Mr.  Lynn  and  that  Harper  took  title  to  1867  Mintwood  in  Evans’ 
name,  sold  it,  and  that  Evans  conveyed  to  Mrs.  Danenhower.  On 
what  basis  were  those  allegations  made  in  your  answer?  '  A  I  was 
very  ill  at  the  time.  *  * 

j  V  A.  .At  the  time  that  the  answer  was  to  be 

hied  I  was  in  no  condition  physically  to  hunt  up  all  this  matter 
myse  f,  so  I  instructed  Mr  Dunnington  to  go  into  the  whole  matter 
and  the  facts,  which  he  did,  and  after  typewriting  it  I  think  he  de¬ 
livered  it  to  you. 

Q.  Were  these  matters  in  your  answer  obtained  in  that  wav’ 
A.  Yes,  sir.  J  * 

Q.  Had  you  anything  to  do  yourself  with  the  exchange  of  the 
\\  inchester?  A.  No,  sir. 

Mr.  Darlington  .  1  don  t  like  to  be  a  witness  in  a  case  in  which 
I  am  concerned,  but  I  have  Mr.  Dunnington’s  typewritten  statement 
which  1  will  be  pleased  to  show  counsel,  if  they  want  to  see  it  about 
this  matter.  9 

Mr.  Sullivan  :  We  do  not  deem  that  necessary.^ 

Witness  had  no  connection  with  or  knowledge  "of  the  receipt  given 
by  Lampton  to  plaintiff  for  the  $8,500  Kehoe  note,  (which  receipt 
appears  at  page  12  of  this  statement  of  the  evidence.) 

640  “Q.  When  did  you  first  hear  of  either  the  receipt  or  of  the 

transaction?  A.  After  you  told  me.  F 

58— 2783a 


458 


NATIONAL  SAVINGS  A  TRUST  CO.,  ETC.,  ET  AL.  VS. 


Q.  When  was  that?  A.  Yesterday. 

Q.  At  page  360  of  the  complainant’s  testimony  appears  a  letter 
purporting  to  be  written  by  you  to  the  Real  Estate  and  Columbia 
Title  Insurance  Company  in  connection  with  the  sale  or  purchase 
of  lot  218,  square  151,  which  I  believe  was  one  of  the  properties 
which  figured  in  the  Winchester  exchange.  State  the  circumstances 
under  which  you  wrote  that  letter?  A.  At  the  request  of  Mr.  Lamp- 
ton.  As  he  always  does,  he  made  a  rough  sketch  for  the  statement  to 
be  made  out,  and  handed  it  to  me  with  the  request  that  I  would  at¬ 
tend  to  the  balance  of  the  matter.  I,  in  turn,  handed  it  to  the  type¬ 
writer,  and  after  he  had  completed  the  letter,  I  signed  this  letter  and 
sent  it,  with  my  check,  or  with  a  check  signed  by  me,  and  for  that 
reason  I  suppose  I  signed  the  letter. 

Q.  For  what  reason?  A.  For  the  reason  that  my  check  went  along 
with  it. 

Q.  Who  signed  checks  for  Early  and  Lampton?  A.  I  did.  always. 

Q.  At  what  price,  if  at  any  price,  did  Mr.  Harper  offer  to  sell  you 
1924  N  street  after  he  had  acquired  it  through  his  sale  of  the  Win¬ 
chester  to  Dyar?  A.  At  no  price.  He  never  offered  it  to  me  at  all.” 

Never  made  Harper  an  offer  for  1924  N  street,  and  no  negotia¬ 
tion  ever  took  place  between  witness  and  Harper  about  witness’  tak¬ 
ing  that  property  back. 

“Q.  Kindly  look  at  Defendants’  Exhibit  No.  18  in  this  case,  and 
state  from  whom,  if  any  one,  you  received  it?  A.  I  received  that 
from  Mr.  Harper. 

Q.  What  changes,  if  any,  have  been  made  in  that  paper  since  you 
received  it,  outside  of  the  Examiner’s  red  ink  marks  at  the  top  of 
it?  A.  None. 

Q.  What  foundation,  if  any,  is  there  for  the  claim  that  the  figure 
eights  in  the  item  Trice  of  Apt.,  23,880’  have  been  changed? 
A.  None. 

Q.  Are  those  figures  precisely  as  they  were  given  when  you  re¬ 
ceived  the  paper?  A.  Exactly.” 

Defendants’  Exhibits  17,  19,  20  and  21  are  in  Harper’s  hand¬ 
writing,  and  were  received  from  him  by  witness  at  or  about  the  dates 
they  bear. 

In  witness’  judgment,  1924  N  street  was  worth,  in  Janu- 
641  ary,  1908  from  $8,300  to  $6,500.  His  estimate  of  value  is 
based  on  the  fact  that  it  produced  that  income,  or  five  per  cent 
on  about  $7,000.  Witness  produced  one  of  his  own  real  estate  bul¬ 
letins,  showing  that  at  or  about  that  time  he  offered  the  property 
for  sale  at  $7,500. 

“Q.  Why  was  the  price  $7,500  if  you  thought  it  worth  $6,500? 
A.  We  all  put  on  a  little  excessive  price  on  a  piece  of  property  when 
we  expect  to  sell  it. 

Q.  I  suppose  the  excess  is  a  margin  for  bargaining,  is  it?  A.  Yes, 
whatever  it  happens  to  be. 

Q,  A  post  card  sent  to  Mrs.  Dunnington  has  been  offered  in  evi¬ 
dence  in  this  case.  What  was  your  connection  with  that  post  card, 
and  what  were  the  circumstances?  A.  Mr.  Dunnington  had  re- 
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peatedly  threatened  me  that  he  was  in  possession  of  letters  that  could 
be  very  compromising  and  damaging  to  me.  He  had  repeatedly 
threatened  me  with  those  letters  liimself,  and  about  the  time  the 
postal  card  was  written  T  had  a  number  of  anonymous  telephone 
messages  that  came  to  me,  threatening  me  with  the  fact  that  he 
would  use  those  letters  and  embarrass  me,  and  mortify  me  as  much 
as  possible,  unless  I  would  promise  not  to  prosecute  him ;  and  on  the 
morning  that  the  postal  card  was  dictated  by  me  to  the  stenographer 
I  received  an  anonymous  telephone  from  Baltimore,  a  lady's  voice 
or  a  woman’s  voice,  and  said:  ‘If  you  prosecute  Will  I  will  at  once 
arrange  to  have  these  letters  sent  to  Washington.’  And  then  I  was 
very  sick  and  very  nervous,  and  the  fact  of  his  having— somebody 
having  told  me  that  he  was  in  Washington,  I  feared  that  he  might 
act.  and  I.  of  course,  was  in  a  state  of  great  excitement,  and  so 
forth— very  nervous  about  it,  and  I  dictated  this  postal  card,  for 
which  T  wa«  extremely,  extremely  sorry. 

Q.  What  connection,  if  any,*  had  these  letters  with  the  Sands 

.  •  ^  —  .  -  y  or  with  any  pecuniary  or  financial  transac¬ 

tions?  A.  None  whatever. 

Q.  What  was  your  condition  of  health  at  that  time?  A  I  was 
very  ill. 

Q.  *W  ith  what  ailment?  A.  Well,  I  was  suffering  very  much  with 
my  heart,  with  the  gout,  and  with  rheumatism.  I  was  a  sick  man. 

Q.  To  what  extent,  if  at  all,  was  your  life  imperiled  by  this  ill¬ 
ness?  A.  Well,  I  was  very  much  depressed  about  myself,  and  I  was 
afraid  of  my  heart,  and  that  yielding  to  anv  extreme  excitement 
would  really  be  fatal. 

Q,  Had  you  any  advice  from  your  physicians  on  that  subject? 
A.  Two  physicians — three,  in  fact. 

. Who  were  they?  A*  Dr*  Fray*  Sterling  Ruffin,  and  a 
642  very  noted  heart  man  in  Baltimore;  I  can’t  recall  his  name 
just  now.” 

As  to  claim  that  plaintiff  did  not  receive  rent  statements  from 
May,  1906,  to  February,  1907,  witness  can  onlv  say  that  he  was  in¬ 
formed  by  Mr.  Dunnington  and  Mr.  Lampton  that  they  had  deliv¬ 
ered  them  to  Mr.  Warner.  He  hqs  no  personal  knowledge  on  the 
subject,  but  when  Mr.  Warner  came  into  the  office  witness  told  him 
that  he  was  at  perfect  liberty  to  look  at  all  the  hooks,  copy  books 
and  vouchers — that  the  office  was  open  to  him.  Witness  further 
instructed  his  bookkeeper  to  allow  Mr.  Warner  to  come  whenever 
and  as  often  as  he  pleased  and  examine  the  books,  and  Mr.  Warner 
made  no  complaint  to  witness  that  anything  was  missing,  and  wit- 
ness  never  heard  of  any  such  complaint  until  this  suit  was  brought. 

Witness  remembered  being  at  the  office  of  Mr.  Edmonston  (Title 
Company)  with  Mrs.  Sands  in  regard  to  the  Navy  Yard  property, 
Edmonston  having  requested  that  they  would  come  down  and  give 
some  information  as  to  how  they  came  into  possession  of  that  prop¬ 
erty,  before  he  could  issue  the  guarantee  certificate;  this  was  at  the 
time  witness  was  purchasing  the  property,  and  the  guarantee  cer¬ 
tificate  was  to  “Mr.  Hunter  for  my  benefit.”  No  suggestion  was  ever 
made  by  her  to  witness  that  he  should  advance  the  taxes  and  ex- 
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penses  of  repairing  the  property  and  get  the  money  out  of  the  rents, 
nor  any  suggestion  of  any  kind  except  witness’  purchase  of  it. 

“Q.  State  whether  it  was  ever  on  the  books  of  Early  and  Lamp- 
ton  for  sale?  A.  No,  sir.  The  first  time  I  ever  heard  of  the  prop¬ 
erty  it  was  presented  in  the  office  by  Mr.  Howard  Stevens. 

Q.  For  what  purpose?  A.  For  the  purpose  of  trying  to  sell  it  to 

me. 

Q.  Had  you  ever  been  the  agent  for  the  collection  of  the 

643  rents  of  that  property?  A.  No,  sir. 

Q.  Or  for  its  insurance?  A.  No,  sir. 

Q.  Or  have  any  connection  with  it  of  any  kind?  A.  No.  sir.  I 
didn’t  know  that  the  property  was  owned  by  the  Sands,  and  I  had 
no  idea — didn’t  know  anything  about  the  property  until  it  was  pre¬ 
sented  hv  Howard  Stevens. 

Q.  Who  was  Howard  Stevens?  A.  He  is  Mrs.  Sands’  nephew, 
and  who  was.  T  believe,  a  second  lieutenant  in  the  United  States 
Army  in  the  Philippines  for  a  couple  of  years  or  more. 

Q.  Before  or  after  this  real  estate  transaction  was  he  in  the 

Armv?  A.  Before. 

•/ 

Q.  In  what  capacity,  if  at  all,  was  he  employed  by  Early  and 
Lampton?  A.  Not  employed  by  us  at  all.” 

No  demands  or  renuests  were  ever  made  to  witness  by  plaintiff 
in  October  or  November  or  December  of  1907,  for  her  accounts 
with  the  firm,  nor  for  any  explanation  of  them,  nor  did  witness 
ever  hear  of  anv  such  call  until  this  suit. 

The  firm’s  cash  book  shows  that  Brodofsky,  a  tenant  of  the  St. 
George,  paid  rent  for  one  month,  which  was  not  carried  into  the 
ledger.  It  was  the  business  of  the  firm  bookkeeper,  Dunnington, 
to  carry  the  entry  forward.  Witness  never  knew,  prior  to  the  testi¬ 
mony  in  this  case,  that  the  plaintiff  had  not  been  credited  with  all 
the  rent  she  was  entitled  to  from  Brodofsky,  or  any  one  else.  With 
respect  to  tenant  Thomas,  if  he  paid  the  first  month’s  rent  to  Dun¬ 
nington,  as  witness  supposes  he  did.  Dunnington  did  not  credit  it — 
does  not  appear  on  the  ca«h  book  or  in  the  account — first  credit 
being  for  the  month  of  May;  and  Dunnington  also  omitted  to 
credit  plaintiff  with  rent  for  another  month  on  that  account  at 
a  later  date — has  forgotten  exactly  the  month. 

“Q.  When  you  discovered  Dunnington’s  appropriation  to  his 
own  use  of  some  rents,  what  effort  did  you  make  to  find  the  extent 
of  his  misappropriation?  A.  I  went  into  the  matter  very  closely, 
and  as  soon  as  T  saw  that  he  had  been  abstracting  money  from  the 
second  week  that  he  came  in  our  employ — I  had  perfect  faith 

644  in  him ;  I  had  no  idea  that  he  was  doing  anything,  and  I  went 
back  on  the  cash  book  from  time  to  time  when  I  had  time, 

and  when  I  accused  him  of  it  he  did  not  deny  it,  and  he  said  ‘1 
will  go  over’ - 

Q.  Well,  I  am  not  asking  you  about  your  conversation  with  Dun¬ 
nington,  which  is  probably  not  evidence.  I  am  asking  you  what 
attempts  you  made  to  find  out  which  of  your  clients  had  not  been 
credited  with  the  rents  they  were  entitled  to?  A.  I  myself. 

Q.  Are  you  a  bookkeeper?  A.  No,  sir.  I  didn’t  go  through 
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beenb<tekenntlrely‘  1  observed  from  Page  to  page  where  money  had 

AQWe!ihinace0use7hdim!heSe  Wh&t  did  y0U  do  about  it? 

wS'.^,Aont  care  about  him.  Well,  I  will  change  the  question. 
\hld  y°U  d°  m*  U  witr  resPect  t0  y°ur  clients?  A.  Oh,  I 

Sn  l  paTd0  them,  ^  1  kn6W  that  there  was  any  money 

^  Jjd  T  djscover  Jhesc  Brodofsky  and  Thomas  items  in  your 
examination  ,V.  I  did  not,  sir.  I  did  not  go  so  deeply  into  it. 

-r dd.yjU  fir?  ^now  or  suspect  that  these  items  with  re- 

brought  hem  h8d  n0t  1,6611  credited?  A-  When  th>s  suit  was 

[)o.-vou  nieau  "hen  the  suit  was  brought  or  when  the  testimony 
"8s  ileveloped:  A.  I  mean  when  the  testimony  was  developed.  * 
0.  \\  hat  is  your  attitude  with  respect  to  these  omitted  items?  A. 

ny  m  °  j°y  4  le.m  ’  "’®  °"'e  them  «nd  are  very  glad  to  pay  them. 
>,.Q;  "  hat  advice  then  did  you  give  Miss  Sands  about  making  the 

H  aTalT >d  6Xchange  vvlth  Mr‘  Kelloe?  A.  Never  spoke  to  her  fbout 

Q.  What  advice  did  you  give  her  about  acquiring  the  Winchester 

she  held?  A-  Nothlng; — 

Witness  never  spoke  to  plaintiff  at  all  about  the  Mintwood  home 
property  exchange,  or  about  acquiring  the  Winchester  through  ex- 
change  of  properties  she  had.  h 

Has  searched  for  any  letters  written  by  the  plaintiff  to  the  firm 
between  August  15th  and  October,  1907,  asking  for  rents;  has  found 
none,  never  received  any  that  he  can  recall. 

In  his  letter  to  plaintiff  of  June  14,  1907,  witness  enclosed  a 

(Uz  ]etter  fr<??  9,ia,LeS^*  Fairfax>  Rising  her  that  the  trus- 
o45  tees  would  sell  the  Winchester. 

Witness  never  present  at  any  interview  between  Mr.  Lamp- 
ton  and  plaintiff,  in  which  Lampton  told  her  that  he  was  more  in- 
terested  in  her  than  he  would  be  if  she  were  a  relative  of  his,  or  would 
do  for  as  if  she  were  his  own  child,  or  in  which  Lampton  told  her 
he  knew  she  had  no  knowledge  of  business,  or  that  her  father  was 
in  such  a  condition  as  to  be  of  no  assistance  to  her,  nor  when  state¬ 
ments  of  any  similar  character  were  made  by  Lampton  to  her. 


Charles  W.  Fairfax  testified  September  12,  1913. 

.  Member  of  firm  of  Stone  and  Fairfax,  and  has  already  testified 
in  this  case. 

Produces  letter  press  book  containing  letter  press  copy  of  following 
letter  signed  in  witness’  handwriting. 

Washington,  D.  C.,  June  11,  1907. 
Messrs.  Early  and  Lampton,  #615  14th  Street  N.  W.,  City. 

Gentlemen:  At  the  direction  of  the  holder  of  the  second  trust 
given  by  James  E.  Evans,  dated  March  17,  1905,  secured  on  lot 
218,  square  151,  being  the  Winchester  apartment  house,  which, 
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the  undersigned  understands  is  now  owned  by  Margaret  C.  Sands, 
1  hereby  notify  you  as  her  agents,  that  unless  the  overdue  note  of 
$1,500,  part  of  the  said  second  deed  of  trust  is  paid  within  ten  days,  I 
will  be  compelled  to  advertise  the  property  for  default.  Your  Mr. 
Lampton  is  one  of  the  trustees  under  the  said  deed  of  trust  and  you 
will  therefore  please  send  to  Mrs.  Sands  or  the  present  owner  of  the 
building,  copy  of  this  communication,  as  he  has  informed  me  that 
she  is  in  Europe  and  I  have  no  other  way  of  notifying  her  except 
through  your  office. 

Respectfullv  vours, 

(Signed)  ‘  ‘  CHAS.  W.  FAIRFAX,  Trustee.” 

Said  letter  was  forwarded  to  Early  &  Lampton  on  or  about  its 
date. 

David  W.  Limerick  testified  September  12,  1913. 

Thinks  he  was  not  present  at  any  interview  between  Lamp- 
646  ton  and  plaintiff,  in  which  Lampton  told  her  he  was  more 
interested  in  her  than  if  she  were  a  relative,  or  would  do  more 
for  her  than  if  she  were  his  own  child,  or  that  she  had  no  knowl¬ 
edge  of  business,  and  that  her  father  was  in  such  condition  that 
he  could  be  of  no  assistance  to  her.  Never  heard  any  such  state¬ 
ments  as  these  made  by  Lampton  to  plaintiff  at  any  time. 

John  T.  Chesley  testified  September  12,  1913. 

“Q.  Mr.  Chesley,  did  you  have  an  interview  with  Mr.  Lawrence 
Sands  at  the  Fredonia  Hotel  in  this  city  along  in  the  latter  part  of 
March,  1912?  A.  I  had  an  interview;  1  don’t  remember  the  exact 
date  of  it;  but  I  met  Mr.  Sands  there  and  had  an  interview  with 
him,  yes,  sir. 

Q.  At  the  Fredonia  Hotel?  A.  At  the  Fredonia  Hotel,  yes,  sir. 

Q.  Did  you,  shortly  after  that  interview,  mention  the  fact  to  Mr. 
Charles  Early,  one  of  the  defendants  in  this  case?  A.  Yes,  sir. 

Q.  At  that  interview  did  Mr.  Lawrence  Sands  say  to  you  that  he 
thought  the  exchange  of  the  Mintwood  Place  made  by  his  daugh¬ 
ter — the  Kelioe  exchange — was  a  good  deal?  A.  Yes,  sir. 

Q.  And  that  he  thought  so  then  and  he  still  thought  it  was  a  good 
deal?  A.  Yes,  sir. 

Q.  Did  he  tell  you  on  that  occasion  that  the  property  was  incum¬ 
bered,  and  that  he  could  not  protect  it,  and  it  was  liable  to  be  sold, 
and  that  he  thought  it  was  a  good  deal  then?  A.  Yes.  We  dis¬ 
cussed  that. 

Q.  My  question  was  whether  he  told  you  that?  A.  Yes,  sir. 

Q.  And  did  he  tell  you  that  the  propertv  was  encumbered?  A. 
les,  sir. 

Q.  Did  he  tell  you  that  the  property  was  encumbered  and  that 
he  could  not  protect  it,  and  that  it  was  liable  to  be  sold,  and  that  he 
thought  it  was  a  good  deal  at  that  time?  A.  Yes,  sir. 

Q.  And  that  he  still  thought  so?  A.  He  still  thought 
that  time. 


so  at 
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'98^  H°W  l0ng  haVe  y0U  known  Lawrence  Sands?  A.  About  since 


Q.  1898?  A.  Yes,  sir,  since  ’98  I  have  known  him. 

.  L-  te  jvl1nnDer  "You  saw  hini  Pretty  frequently  along  in  1906 
to  190  <  and  1908,  along  there,  and  in  1905?  A.  I  used  to  meet 
him  occasionally. 


,M.  ,.  Q-  }!«"•  frequently  did  you  see  him  in  and  around  the 

o4/  time  that  this  Mintwood  exchange  took  place?  A.  Well  he 
came  in  the  office  there  several  times  before  he  went  to  Clai¬ 
borne;  be  went  down  to  Claiborne  about  that  time,  I  believe,  and 
then  came  back  again. 

Q.  My  question  is  about  how  frequently  did  you  see  him  when 
that  negotiation  was  on  for  the  exchange  of  the  Mintwood  Place 
or  the  Mintwood  property?  A.  I  don’t  remember  the  number 
but  se\ eral  times,  be  was  in  the  office  there  several  times 

Q.  Please  state  how  often,  if  ever,  you  saw  him  so  much  under 
the  influence  of  liquor  that  he  was  incapable  of  transacting  busi¬ 
ness?  A.  I  tlunk  about  twice. 


(i  During  wlmt  period  of  time?  A.  During  the  whole  time  I 
have  known  him. 

Q.  Except  on  those  two  occasions,  what  would  you  say  as  to  his 
capacity  for  business— to  transact  business?  A.  Well,  I  don’t  know, 
Mr.  Darlington.  Mr.  bands  always  contended  with  me  that  he 
never  took  a  drink  of  anything  but  beer. 

4  H’t  ^  so  ^ar  as  your  observation  of  him  went. 

A.  iJe  used  to  drop  in  the  office  occasionally. 

a?  j  ^  i*i  ^  *  , ,  ,  *■  ^  .  at  opinion,  if  any,  did  you 

orm  as  to  his  business  qualifications  and  as  to  the  impairment  or 
nonimpairment  of  his  mind  by  the  use  of  liquor  for  business  pur¬ 
poses,  in  so  lar  as  your  observation  of  him  went?  A.  Well  I  don’t 
know  whether  1  could  express  an  opinion  as  to  his  capabilities  or  not. 

Ctb  \\  hy  r  A.  I  p  to  that  time  he  always  gave  me  the  impression 
of  makmg  pretty  shrewd  deals,  and  got  all  there  was  out  of  them 
Q.  And  with  the  exception  of  these  two  occasions,  did  you  ever 
see  him  when  you  thought  he  was  not  capable  of  making  good 
deals  or  transacting  business?  A.  Well,  I  never  paid  much  atten¬ 
tion  to  it;  I  would,  if  I  had  expected  to  answer  the  question-  but 
I  would  possibly  meet  him  and  say  ‘How  do  you  do?’  something 
like  that,  and  maybe  have  a  word  or  two,  and  he  would  ask  me 

how  things  were,  which  he  does  now.  I  could  not  tell,  to  save  mv 
life.  J 


Q.  Returning  to  my  question,  did  you  ever  suspect  or  have  any 
reason  to  suspect  that  he  was  not  capable  of  transacting  business 
except  on  these  two  occasions  that  you  mention?  A.  On  the«e  tvvo 
occasions;  I  never  had  it  liefore  or  after  that.” 


Thereupon  Early’s  counsel  requested  plaintiff’s  counsel  to  desig¬ 
nate  any  items  in  the  American  National  Bank  account  of  James. 
J.  Lampton,  agent  for  Anne  L.  Lampton  that  are  deemed  material 
to  the  *ssues  here.  Plaintiff’s  counsel  responded  that  the 
648  only  items  therein  which  are  relied  upon  at  the  present 
time  are  those  expressly  identified  in  the  course  of  the  exami¬ 
nation  of  the  witnesses  in  this  case. 
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Thereupon  Early’s  counsel  reiterated  his  former  request  that 
plaintiff’s  counsel  designate  what  items  in  the  statement  of  Early 
and  Lampton  furnished  to  the  plaintiff,  or  her  counsel,  are  the  sub¬ 
ject  of  attack,  which  request  was  not  complied  with. 

Frank  B.  Jonas  testified  September  12,  1913: 

Heal  estate  broker  in  Washington  about  twenty-five  years.  Knows 
1924  N  street,  northwest,  and  has  known  it  some  eight  or  ten  years, 
he  imagines. 

“Q.  What  can  you  tell  us  about  the  character  of  the  locality  in 
which  it  is  situated?  A.  Well,  the  general  character  of  the  neigh¬ 
borhood  is  pretty  good;  the  houses  across  the  street — that  entire 
square  are  good,  substantial  houses;  some  of  them  very  good,  and 
several  on  the  same  side  of  that  square  are  good  houses.  The  next 
corner,  across  19th  street,  is  quite  a  valuable  property.  Chauneey 
Depew  gave  that  to  his  adopted  daughter  or  niece,  or  whatever 
she  is. 

Q.  About  how  far  is  that  from  this  property?  A.  That  is  about, 
I  should  say,  hardly  a  block  away. 

Q.  On  the  same  street?  A.  On  the  same  street. 

Q.  That  is  on  the  corner  of  19th  and  N,  isn’t  it?  A.  Comer  of 
19th  and  N. 

Q.  And  this  house  is  1924  N  street?  A.  Yes,  sir.  And,  of 
course,  the  British  Embassy,  the  rear  of  that,  is  only  about  a  block 
away. 

Q,  To  what  extent,  if  at  all,  does  the  presence  of  the  few  negro 
houses  in  a  locality  determine  the  character  or  value  of  the  prop¬ 
erty?  A.  Well,  of  course  it  does  not  help  any,  but,  at  the  same 
time,  some  of  our  very  best  locations  here  have  had  negro  houses 
scattered  through  them,  and  they  have  improved  notwithstand¬ 
ing  that  fact.’’ 

On  16th  street  between  L  and  M  and  M  and  N,  and  along  in 
there,  there  are  a  number  of  colored  houses — there  are  some  few 
now — but  values  there  have  gone  from  $3  up  to  $5,  $6  and  $7  a 
foot.  The  negro  houses  came  first,  so  far  as  witness  knows, 
649  and  it  will  take  some  time  to  get  them  out  of  the  way. 

“Q.  What,  in  your  opinion,  was  the  fair  market  value  of 
1924  N  Stieet  in  the  year  1908?  A.  Well,  I  can  only  say  that  they 
did  ask  for  such  houses  about  $6,000  or  $6,500 — $5,500  to  $6,500, 
and  I  know  that  that  price — that  was  the  price,  $6,500  was  the 
price  of  those  houses  at  that  time  before  they  were  sold. 

Q.  Including  1924  N?  A.  Yes,  sir,  before  they  were  sold,  be¬ 
cause  I  had  reason  to  know  that,  as  I  had  asked  about  them  and 
considered  them  myself  in  a  deal. 

Q.  What  can  you  tell  us  as  to  their  reasonably  fair  market  value 
at  that  time?  A.  Well,  other  houses  were  selling  at  about  the  ask¬ 
ing  price  of  that  house. 

Q.  Other  houses  of  similar  character  and  value?  A.  Other  houses 
of  similar  character.  The  houses  sold  on  N  Street,  for  instance, 
between  22nd  and  23rd,  which  is  nothing  like  as  good  a  neigh¬ 
borhood;  the  houses  may  have  had  a  little  more  lot,  a  little  better 
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house,  but  the  neighborhood  was  not  so  good,  and  those  houses 
some  of  them,  did  bring  fully  that  price.”  nouses, 

Cross: 

Last  examined  1924  N  Street  about  ten  days  ago:  just  the  out- 
side;  didn’t  go  into  the  house  at  all.  About  rive  or’six  yeare  ago 
at  least,  that  he  guesses  he  went  to  the  house  to  see  a  tenant  about 
something  a  tenant  that  Mr.  Early  had  there — the  business  had 
nothing  to  do  with  renting— has  forgotten  what  it  was— onlv  went 

the* first  floor  °°r’  dldn  t  g°  there  to  make  an  examination  of 

A  D.ld  y°U  ?lake  au  exa,nination  of  the  first  floor  at  that  time? 
house,  ’  that'  is  “all. axam,natlon  a‘  would  make  on  entering  the 

Charles  A.  Langley  testified  September  12  1913; 

Contractor  and  builder  in  Washington  since  1879*  built  Mr 

’  ST,'1 8  h°US?-’  I800  P  street>  and  the  Wadsworth  liouse  t 
p°site  Mre  Kurst,  s  house,  on  New  Hampshire  Avenue,  and  others. 

At  ^v'  request,  witness  went  through  1924  N  Street 

,  0ltln'e^  week.  Considered  it  would  cost  about  $6  500 
6o0  to  reproduce  it  today,  considering  the  requirements  of ’the 
present  building  and  plumbing  regulations,  which  are  some¬ 
what  more  rigorous  To  reproduce  the  house  as  it  stands  if  d- 

S°’  WOulf  cost>  he  sh°uld  say,  about  $500  less  -Per¬ 
haps  $6,000  to  reproduce  that  house  as  it  stands.” 

^illiam  E.  Sims,  testified  September  12,  1913; 

Has  engaged  in  real  estate  in  Washington,  and  has  been  enaetWl 
in  that  business  about  sixteen  or  seventeen  years  Woo  with  t?  ^1^  a. 
Lamp, on. about  1899  and  1900,  aitd  durmg  that  fme  ^^ot 
two  occasions  he  went  through  1924  N  Street,  which  was  owned  bv 

to  1924  N  Strei't  6  I)16''-?  t6nant  fr°m  one  of  "’hness’s  houses  moved 

1924  N  f  tSlafrly  ZT"  ^  l°  **  ^  ***  Witness  kn<™ 

Q.  W  hat,  in  your  opinion,  was  the  fair  market  value  of  1924  N 
Street  in  the  year  1908?  A.  Well,  that  is  rather  hard  to  «av  Mr 
Darlington,  except  by  comparison.  It  would  be  very  imich^asii 
for  me  to  say,  if  it  was  1908  now,  what  the  value  was,  than  to  sav 
what  it  was  six  or  seven  years  back ;  and,  judging  from  my  memory 
of  it  at  that  time,  I  would  say  anywhere  from  $6250  to  $7  000  and 
one  reason  I  place  that  valuation  is  from  a  rental  standpoint  Mv 
memory  at  that  time  is  that  it  was  rented  for  $42.50.  Of  course  T 
am  not  sure  that  that  is  a  fact,  but  to  my  memory  it  was  about  thnt 
rent;  probably  $40.50  instead  of  $42.50!  Ut  that 

Q.  What  can  you  tell  us  about  the  locality?  A  Well  N  q*™ + 
s  a  pretty  fair  street  As  I  remember  it,  it  has  probably  thrS^ 
there  are  two  colored  families  on  the  south  side  of  the  street  andto 
fact,  there  is  two  little  frame  shacks  adjoining  this  house  ’  d’ 

Q.  How  do  those  shacks  compare  in  value  and  general  character 
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with  the  general  nature  of  the  improvements  in  that  locality?  A. 
Well,  they  are  very  much  inferior. 

Q.  Which  are  older?  A.  1  would  say  the  frame  houses  are  older.” 

There  are  quite  a  few  colored  tenants  on  Sixteenth  Street  as  far 
as  R  Street,  and  even  beyond  it  there  are  some  little  bricks 

651  occupied  by  “coons/*  Don't  know  why  it  occurs.  Has  had 
experience  in  some  cases  in  trying  to  buy  property  from  col¬ 
ored  people ;  in  one  or  two  cases  in  which  he  was  trying  to  buy  from 
them,  he  could  not  buy  at  all. 

Cross : 

In  former  years,  in  making  a  trade,  would  reckon  value  of  prop¬ 
erty  at  six  per  cent  valuation  for  gross  rents.  About  two  or  three 
years  ago  apartment  houses  were  considered  to  have  a  trade  valuation 
of  ten  per  cent  on  gross  rents,  but  those  conditions  do  not  hold  now. 

The  trade  valuation  of  1924  N  Street,  if  you  put  it  at  six  per  cent, 
would  be  $8,000.  Trading  valuations  upon  this  basis  are  as  a  general 
rule,  in  excess  of  the  cash  market  value. 

“Q.  How  did  you  arrive  at  the  market  value  which  you  have 
stated  for  1924  N  Street  in  1908?  A.  Well,  $40  or  $42.50  would 
not  be  a  bad  investment  on  $0,500,  $0,700  or  $7,000,  and  at  that  time 
you  could  not  buv  very  manv  houses  that  paid  over  $40  or  $45  on 
$0,500  or  $7,000. 

Q.  In  giving  your  testimony,  then,  as  to  the  market  value  you 
have  based  the  same  upon  the  rental  income?  A.  That  is  the  only 
way  we  have  to  value.” 

At  the  opening  of  the  next  session,  September  10,  1913,  plaintiff’s 
counsel,  Mr.  Sullivan,  stated: 

“In  response  to  the  request  of  counsel  for  the  defendant  Early  for 
information  as  to  what  items  in  the  statements  of  account  of  Early 
<fc  Eampton  were  attacked.  I  can  only  say  that  we  assail  the  entire 
account,  and  think  the  specific  data  given  in  the  course  of  the  testi¬ 
mony  and  in  the  pleadings  is  sufficient.” 

Thereupon  Early’s  counsel  stated:  “We  shall  submit  to  the  Court 
that  the  refusal  to  comply  with  this  request  is  equivalent  to  an  ad¬ 
mission  that  there  is  nothing  in  the  accounts  open  to  attack  which 
could  not  be  satisfactorily  explained  if  reasonable  notice  were  given.” 

652  James  J.  Lampton,  testified  September  16,  1913: 

“By  Mr.  Poe  : 

Q.  Mr.  Eampton,  I  want  to  call  your  attention  to  a  receipt  which 
is  found  in  the  record,  which  you  gave  to  Miss  Sands,  for  $3200, 
with  which  some  speculation  was  to  be  made  in  real  estate.  Do  you 
remember  receiving  that  money  from  her,  being  at  page  33  of  the 
complainant’s  testimony?  A.  No,  I  did  not  receive  money  from 
her.  I  received  a  note  of  William  J.  Kehoe’s  for  $3500. 

Q.  What  became  of  that  note?  A.  Discounted  the  note  with  Mr. 
Kehoe :  the  check  was  made  payable  to  Miss  Margaret  C.  Sands. 

Q.  Who  discounted  it,  Mr.  Lampton?  A.  I  did. 
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Q.  Was  that  with  Miss  Sands’  knowledge  or  not’  A  The  nron- 
os'tion  was  originally  that  Miss  Sands  and  I  were  to  buy  a  piece  of 
?"  la‘£  and  Columbia  Road,  and  were  to  share  and  share 
PH v  ,  i  -  t  Pro®*"  denved  therefrom.  We  did  not  procure  the  prop- 

derived  therefrom00  UmbW  R°ad’  and  therefore  there  was  no  profit 
Q.  Now,  what  note  was  it  that  you  refer  to?  A.  A  $3500  second 

w™od.n  *  y  Uam  J-  Keh0e  0n  what  is  known  "s  S 

Q.  Well  is  that  a  part  of  the  consideration  for  the  purchase  of 
Mintwood  by  Mr.  Kehoe  from  Miss  Sands?  A.  Not  originally  so! 
1  here  were  no  es  given  and  later  on  Mr.  Kehoe  asked  to  pay  a  certain 
amount  in  cash,  which  he  did,  and  save  a  new  note.” 

I  he  said  new  note  was  for  $3500,  was  drawn  to  the  order  of 

h  rntT  lSand;’  and  was  given  %  Mr-  Kehoe  to  Miss  Sands  and 
turned  over  to  witness. 

,  ,  y  An.d.y°u  took  it  to  Mr.  Kehoe  and  he  discounted  his  own 
correct^  glVlnR  ®  °heck  f°r  $3200  for  his  $3500  note?  A.  That  is 

.  Iy.w>  '’ho  endorsed  the  check?  A.  The  check  was  made  pay- 
£°  Margaret  C.  Sands,  and  Miss  Margaret  C.  Sands  endorsed  the 

y°u  Kot  the  proceeds  of  that  check  for  her  for  the  purpose  of 
speculating  or  entering  into  this  speculation  in  real  estate?  A  I  did 

beforeD'd  y°U  'nt°  it?  A'  We  did  not>  as  1  explained 

Q.  What  connection  did  Mr.  Charles  Early,  or  the  firm  of  Early 

O  !’a  m  "'th  thai  arrangement  between  you  and  Margaret 

U  hands .  A.  Mr  Early  had  nothing  to  do  with  the  $3500  note,  or 
the  proceeds  from  it. 

Q.  What  had  he  to  do  with  the  speculation  that  was  con- 
tern  plated?  A.  Nothing  to  do  with  it. 

be<m  made?inAreNoneUl<1  ^  ha'  6  had  any  profit>  if  Profit  had 

Q.  What  knowledge  had  he  of  it?  A.  I  don’t  think  he  had  any. 

Q  Mh at  became  of  this  money  which  Miss  Sands  gave  you  at 
this  time?  A.  This  $3200  on  the  check?  * 

Q-  y'es;  A-  I  Paid  it  out  at  several  different  times  to  the  order  of 
Muss  Sends  and  Mrs  Sands  and  Mr.  Sands;  in  paying  bills  for  Mr. 
and  Mrs.  and  Miss  Sands.” 

These  various  payments  were  made  by  check. 

Q.  Have  you  those  checks  showing  those  payments,  Mr.  Lamp- 

t0Irt‘  tx  *  !i  ^10se  c^ecks;  I  haven’t  them  in  my  possession  now. 

Have  they  ever  been  brought  here  before  the  Examiner  to  be 
produced  m  evidence?  A.  They  were  called  for,  or  some  papers 
were  called  for,  and  I  got  all  of  the  checks  pertaining  to  the  Sands 
deal  and  brought  them  to  the  Court. 

urt’  yoil  Pieaii  10  the  examiner?  A.  To  the  examiner. 

Q.  Were  they  subjected  to  inspection  for  the  other  side?  A 
They  were. 

Q.  Do  you  know  what  has  become  of  them?  A.  I  do  not. 
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Q.  Will  you  make  further  search  to  see  if  you  can  find  them. 
A.  I  will  make  diligent  search.” 

As  witness  recalls,  thev  were  drawn  on  the  American  National 
Bank  and  the  Nat’onal  Citv  Bank,  and  thinks  some  were  drawn  on 
the  TTnited  States  Savings  Bank  at  14th  and  XT  Streets. 

“Q.  Do  von  remember  what  the  ao-orr«orate  amount  of  those  checks 
was?  A.  T  cnnld  not.  tell,  to  save  mv  life. 

O.  Well  nnnrnvimatelv.  how  mnch  wore  they?  A.  I  should  sav 
$3?nn  in  S^nn  knf  J  am  not  sure  of  that.” 

Thinks  Miss  S'md®  "ave  hi,rn  one  or  two  checks  to  pav  some  inter¬ 
est  and  tave<?.  which  were  paid.  and.  in  addition,  he  a  check  for 
$1^1  pavnht®  tn  the  ord^r  of  a  m*m  h'r  the  name  of  McDonald. 

None  of  that  monev  belonmng  to  Afis«  San4«  ci*r>v  w/mf  i?ito  the 
purchase  of  real  estate  hv  witness  or  Af^s  T  o mn*nn  TTorV 

Afr  Fori  v  was  out  of  town  when  the  Afintwood  home  deal  was 
olncofl  Fnch  wac  ooven  +n  witness  from  Bradford,  being  hv  check, 
whi^V*  rrifnecc  cnsbr>/1  Witneco  m’M  Yorwon*  n  pertain  anrnnnt  hy  a, 
Certified  pV»/»/*V  V  lfross  po.oLort  tV*p  OQ  pV»/>r*V  flofendon^s* 

exhibit  No  ^  hecance  he  had  cashed  BrnrlfnjvFs  eheck.  XXe 
654  actnallv  no’d  ^tic?  Portia  in  pa*h  na  the  rtqfp  of  the 

settlement  hut  de^«  r»nt  Bnow  what  clip  JirJ  with  it.  There  were 
two  $1000  hilk  four  $100  hills,  nine  $10  hills,  six  $1  hills,  and 
twentv-ekht  cents  in  change.  ns  noted  on  the  cheek.  Witness  gave 
Farlv  T.am^ton  a  certified  check  for  the  residue  of  the  monev  from 
Bradford,  makin"  up  a  statement  which  chows  in  the  record. 

Tf  witness  had  deposited  the  monev  from  Bradford  to  the  order 
of  Farlv  &  T.amnton  he  co’dd  not  have  made  the  settlement,  or  Paid 
Afiss  Sands,  because  he  had  no  power  to  sign  the  name  of  Early  & 
Lampton  to  any  checks. 

“Q.  What  connection  did  you  have  with  the  exchange  of  the  Win¬ 
chester  Apartment  House — who  negotiated  that  transaction?  A. 
The  AVinchester  Apartment  House  was  shown  Airs,  and  Aliss  Sands 
hy  a  Air.  A.  H.  Stevens,  who  was  in  our  office. 

Q.  AYell.  what  relation  is  he  to  Airs.  Sands?  A.  He  is  a  nephew,  I 
think,  of  Airs.  Sands. 

Q.  And  the  first  cousin  of  the  complainant?  A.  Yes. 

Q.  Well,  who  negotiated  the  transfer  of  that  property,  you  or 
Air.  Early?  A.  AVhy,  in  those  matters  I  generally  did  all  of  the 
figuring  and  the  fixing  up  of  the  deals.  I  think  that  I  made  this  deal 
through  Air.  Stevens  with  Aliss  Sands. 

Q.  AYho  closed  it  up?  A.  I  was  not  in  the  city  when  it  was  closed. 

Q.  AVell,  what  became  of  the  deal  for  the  Horton  Apartment 
House?  A.  For  some  reason  it  did  not  go  through;  I  do  not  know 
what  the  reason  was.” 

With  respect  to  the  foreclosure  sale  of  the  Winchester,  witness  had 
repeatedly  staved  off  the  sale — so  often  that  the  holder  of  the  trust, 
Air.  Harper,  threatened  to  have  him  removed  by  the  Court  as  co- 
trustee. 

“Q.  It  has  been  testified  by  Airs.  Sands  and  Aliss  Sands  that  you 
told  them  when  they  came  back  from  New  Jersey  that  Early  must  be 
crazy  if  he  told  them  that  that  apartment  house  had  been  sold.  What 
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is  your  recollection  of  any  such  conversation  as  that?  In  the  first 
place,  did  it  occur?  A.  I  do  not  recollect  any  such  conversation. 

_  The  property  was  advertised  in  the  paper,  and  it  was  common 
oo5  knowledge  that  the  property  was  to  be  sold,  and  on  the  day  of 

the  sale,  as  a  trustee  in  connection  with  Mr.  Fairfax,  I  was 
present  at  the  sale. 

Q.  What  efforts  did  you  make  to  prevent  the  publication  of  the 
fact  that  the  sale  had  been  made?  A.  I  did  not  make  any  effort. 

Q.  M  hat  request  did  you  ever  make  of  anvbodv  that  there  should 
be  no  notice  in  the  papers  that  it  had  been  sold?  A.  I  do  not  recall 
any  request  that  the — T  never  made  a  request  that  the  publication  of 
the  sale  be  withheld  from  the  papers. 

Q.  A\  hat  notification  did  Miss  Sands  have- of  the  imminence  of  a 
sale,  as  far  as  you  know,  of  your  own  personal  knowledge?  A.  I 
don’t  know  that  they  had. 

Q.  Do  you  know  anything,  of  your  own  knowledge,  of  Mr.  Early’s 
notification  to  them?-  A.  T  know  that  a  letter  was  written  out  of  the 
office  of  Early  &  Lampton.  notifying  them,  but  I  don’t  know  whether 
Miss  Sands  received  that  letter  or  not,  of  course. 

Q.  And  do  you  know  what  effort  was  made  to  notifv  her  of  this 
fact  in  the  usual  way?  A.  I  know  that  a  letter— as  I  stated  before,  I 
know  a  letter  was  written  by  Mr.  Early  stating  that  those  were  the 
facts  in  the  case. 

Q.  M  hen  was  that,  Mr.  Lampton — do  you  recall  how  much  prior 
to  the  sale?  A.  I  do  not.” 

Before  the  filing  of  the  bill  in  this  case,  Mr.  Warner  called  with  a 
letter,  as  witness  recalls,  from  Miss  Hands,  stating  that  he  wanted  to 
look  into  the  affairs  of  Miss  Sands.  Mr.  Warner  asked  if  he  could 
see  the  books,  and  he  and  Mr.  Dunnington  and  witness  repeatedly 
went  over  the  books  and  accounts  of  Miss  Hands.  This  occurred  at 
innumerable  times,  and  repeatedly  on  Sunday,  spending  Sunday 
mornings  looking  over  the  books.  Mr.  Warner  opened  the  ledger 
and  looked  over  the  account  and  the  statements  that  had  been  made 
to  Miss  Sands,  looking  at  the  statement  of  expenditures  on  her  ac¬ 
count  by  Early  &  Lampton,  as  well  as  the  receipts.  Mr.  Warner 
had  every  access  that  they  “could  possibly  give  him.”  Witness 
never  heard  him  say  that  he  was  dissatisfied.  He  had  full  access  to 
the  books  at  any  time  that  he  wanted  to  see  them,  and  also 
656  the  services  of  the  book-keeper  and  of  witness.  Mr.  Earlv  was 
present  a  number  of  times,  but  not  on  Sundays,  when  Mr. 
Warner  called  to  inspect  the  books,  and  he  would  throw  the  books 
open  to  Mr.  Warner. 

No  fraudulent  scheme  in  the  world  was  ever  entered  into  between 
witness.  Farlv  and  Norment  to  defraud  Miss  Sands  with  reference  to 
the  Margaret  Apartment  House.  The  only  interest  Norment  had 
was  to  sell  the  Margaret.  Early  &  Lampton  had  it  for  sale  and 
wanted  to  sell  it.  Afterwards  Norment  had  a  first  trust,  as  witness 
recalls,  of  $10,000,  and  a  second  trust  of  $2,000,  and  the  property 
was  sold  but  witness  does  not  recall  who  bought  it  in. 
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“By  Mr.  Darlington: 

Q.  Mr.  Lampton,  why  was  the  $2,000  second  trust  paid  on  the 
Margaret  at  the  time  it  was  paid?  A.  At  the  time  of  the  payment  of 
this  there  was  a  certain  amount  of  money  paid  in  to  Miss  Sands  by 
Mr.  Ivehoe,  a  check  for  five  thousand  and  some  odd  dollars.  A  cer¬ 
tain  amount  of  that  money  was  applied  towards  the  reduction  of  the 
trust  on  the  St.  George. 

Bv  Mr.  Poe: 

Q.  State  how  much  that  certain  amount  was?  A.  I  don’t  know; 
I  can’t  tell. 

Q.  The  record  shows  that?  A.  The  records  show  that.  Mr.  Nor- 
ment’s  $2,000  was  paid  then. 

Bv  Mr.  Darlington: 

Q.  Tt  was  not  due,  was  it?  A.  It  was  not 

Q.  Why  was  it  paid?  A.  At  the  time  the  trust  was  paid  the  Mar¬ 
garet  was  paying  well,  and  thev  thought  that  to  reduce  the  mortgage 
and  make  it  subject  only  to  one  mortgage  would  be  a  better  condi¬ 
tion  than  if  it  had  a  first  and  second  trust  on  it. 

Q.  To  .stop  interest  on  that  much  of  the  debt?  A.  Yes,  sir. 

Q.  In  whose  interest  was  that  $2,000  payment  made?  A.  Miss 
Sands. 

Q.  What  profit  or  advantage  did  Early  &  Lampton.  or  either  of 
them,  get  from  that  payment?  A.  Not  a  sou. 

Q.  By  whose  authority  was  $3200  accepted  for  the  $3500 
057  Kelioe  note?  A.  Bv  the  authority  of  Miss  Sands. 

Q.  You  have  said  that  these  checks  which  you  think  are 
temporarily  mislaid  or  missing  aggregate  about  $3700  to  $3800.  ac¬ 
cording  to  your  recollection,  while  the  proceeds  of  that  Kehoe  note 
was  only  83200.  TIo.w  was  the  difference  made  up?  A.  There  has 
been  no  difference  made  up. 

Q.  Where  did  the  other  five  or  six  hundred  dollars  come  from? 
A.  Came  out  of  my  pocket,  if  it  is  that  amount  of  money  that  has 
been  paid  in. 

Q.  And  you  haven’t  been  reimbursed?  A.  I  haven’t ;  not  a  cent.” 

Recalls  Mi  ss  Sands  opening  a  small  account  in  the  American 
National  Bank,  but  don’t  know  whether  it  was  at  the  time  of  the 
Mint  wood  home  deal  or  not. 

“Q.  What  became  of  the  original  statements,  as  they  are  called, 
of  the  rent  account  during  the  time  that  Miss  Sands  was  abroad? 
A.  During  the  time  that  Miss  Sands  was  abroad  those  statements 
were  not  sent  to  her,  because  they  would  be  in  bulk,  and  they  were 
gone  over  by  Miss  Sands.  Mrs.  Sands,  Mr.  Dunnington  and  I. 

Q.  And  what  was  ultimately  done  with  them?  What  became  of 
them?  A.  I  don’t  know  what  has  become  of  them. 

Q,  What  complaint,  if  any,  was  made  to  you  by  Mr.  Warner, 
when  he  examined  the  books,  about  any  of  these  statements  being 
missing?  A.  I  didn’t  know  that  any  were  missing. 

Q.  What  complaint,  if  any,  did  he  make  to  you  about  any  being 
missing?  A.  I  don’t  recall  that  he  made  any  complaint. 
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Q.  uring  the  examination  of  the  accounts  by  yourself  and  Miss 
Sands  and  Mrs.  Sands,  what  was  said  by  you,  or  anyone  else,  about 
its  taking  a  1  hiladelphia  lawyer  to  explain  them?  I  don’t  remember 
sudi  a  statement  being  made.  The  statements  were  the  ordinary 
statements  given  to  each  of  our  clients;  rent  statements  showing  the 
receipts  and  the  expenditures  and  the  checks  to  balance. 

Q.  How  did  they  differ,  if  at  all,  from  the  original  statement  that 
has  been  offered  in  evidence  here?  A.  They  did  not  differ  at  all. 

Ji  about  them  that  was  difficult  for  anyone  to 

understand.  A.  there  was  no  difficulty  to  understand  those  state- 

lllvll  IS* 


Q.  Please  state  when  and  where,  if  at  all,  you  told  either  Miss 
/*-u  kands  or  Mrs.  Sands,  after  the  Winchester  sale,  that  the  prop- 
cit\  had  not  been  sold?  A.  I  don  t  recall  ever  having  told 

1 1  1 1  \ '  an(*s  °r  Miss  Sands  that  the  W  inchester  had  not  been 

sold,  or  had  been  sold. 

Q.  Either  way?  A.  Either  way. 

Q.  What  motive  if  any,  had  you  for  telling  them  that  it  had  not 
been  sold,  when  it  had  been?  A.  I  had  no  motive. 

Q.  Did  you  do  it?  A.  I  did  not. 

Q.  How  long  have  you  known  Mr.  Lawrence  Sands?  A.  Proba- 
bly  hi  teen  years. 

Q.  Down  to  what  time?  A.  Down  to  date. 

Q,  W  hat  can  you  tell  us  about  his  habits  of  intoxication  and  their 
effect  on  his  mental  capacity,  and  capacity  for  business,  during  your 
knowledge  and  observation  of  him?  A.  1  have  seen  Mr.  Sands  under 
the  mlluence  ot  liquor  or  intoxicants.  I  have  never  seen  Mr.  Sands 
transact  any  business  that  he  was  not  perfectly  capable  of  transacting. 

Q.  W  hat,  m  your  opinion,  was  his  mental  condition  and  capacity 
to  transact  business  during  the  years  1904  to  1908?  A.  My  opinion 

is  that  Mr.  Sands  has  always  been  capable  of  transacting  any  busi¬ 
ness.  °  J 


Q.  Some  reference  has  been  made  in  this  record  to  a  transaction 
with  a  Mr.  Speiclit.  What  was  that  transaction?  A.  Miss  Sands 
had  a  note  of  $1100,  second  trust  note,  which  was  made  by  Mr  Thil- 
man  Hendrick. 

Q.  Made  by  her?  A.  Made  by  her  to  him  on  one  of  the  Mint- 
wood  Place  houses.  Out  of  that  $1100  a  certain  amount  of  money 
was  applied  to  the  reduction  of  the  trust  and  the  interest  and  taxes. 

Q.  On  what?  A.  On  one  of  the  Mintw'ood  Place  houses.  This  note 
was  payable  so  much  per  month.  A  certain  number  of  those  notes 
had  been  paid,  and  Mr.  Hendrick  was  anxious  to  get  the  residue  of 
the  money,  and  I  went  to  Mr.  Speicht  and  borrowed  a  certain  amount 
of  money  from  Mr.  Speicht,  applying  it  towards  the  payment  to  Mr 
Hendrick. 

Q.  What  did  you  borrow  it  on?  A.  I  borrowed  it  on  one  of 
Miss  Sands’  notes. 

Q.  Was  that  note  paid?  A.  It  was. 

Q.  How  ?  A.  I  think  by  an  order  to  one  of  the  title  companies* 
I  am  not  sure  about  that. 

Q.  An  order  given  by  whom?  A.  As  I  recall,  Miss  Sands.  1 
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think  I  wrote  Miss  Sands  to  send  an  order  to  the  Title  Company  to 
pay  Mr.  Speicht. 

Q.  What  had  you  to  do  with  advising  Miss  Sands,  or 

659  her  mother,  to  go  abroad  at  the  time  they  went  abroad? 

A.  At  the  time  thev  went  abroad  Miss  Sands  had  sold  a 
piece  of  property,  or  several  pieces  of  property,  in  the  neighbor¬ 
hood  known  as  the  Navy  Yard  property,  which  Mrs.  Sands  had 
owned,  I  think,  for  a  number  of  years;  and  when  that  money  was 
paid  in  Mrs.  Sands  and  Miss  Sands  decided  to  go  abroad  on  it. 

Q.  W  hat  did  you  have  to  do  with  their  going  abroad  in  the  way 
of  advising  them,  or  otherwise?  A.  As  I  recall,  Mrs.  Sands  said 
that  they  would  like  to  go  abroad,  and  that  at  this  meeting  I  said 
that  they  could  live  abroad  as  cheaply  as  they  could  live  here. 

Q.  Is  that  the  extent  of  your  advice?  A.  Yes;  I  do  not  recall 
having  advised  them.” 

With  respect  to  the  arrangement  claimed  that  Early  &  Lampton 
were  to  deduct  from  the  rents  enough  to  pay  off  the  fixed  charges 
and  send  the  net  rents  to  Miss  Sands  to  live  on,  Mrs.  Sands  and 
Miss  Sands,  as  witness  recalls,  had  a  statement  showing  the  amount 
of  rents,  provided  all  were  occupied,  and  expenses  amounting  to 
a  certain  amount  of  money,  and  there  would  be  a  certain  amount 
of  money  left,  which  would  go  to  them  monthly.  Thinks  that  state¬ 
ment  was  made  up  when  Early  &  Lampton  took  charge  of  the  several 
properties  to  rent,  which  was  after  the  Mintwood  exchange,  prior 
to  Miss  Sands  and  Mrs.  Sands  going  abroad. 

Witness  has  no  knowledge  of  Miss  Sands  or  Mrs.  Sands  having 
stored  anything  in  the  Winchester  after  the  time  of  the  foreclosure 
sale. 

“Q.  Do  you  recall  what  properties  were  exchanged  by  Miss  Sands 
for  the  Winchester?  A.  1620  Eighteenth  Street  and  a  Mintwood 
Place  house.  I  do  not  recall  the  number  of  the  Mintwood  Place 
house  now. 

Q.  With  whom  was  that  exchange  discussed  before  the  exchange 
was  made?  A.  That  was  discussed  with  Mr.  Stevens  first,  and  with 
Mrs.  and  Miss  Sands  afterwards,  and  later  on  I  called  at  the  Mendota; 
they  were  living  at  the  Mendota  then,  and  Mr.  Sands  was  ill,  and  I 
discussed  the  matter  with  Mr.  Sands. 

Q.  IIow  many  of  these  three  parties,  if  any  of  them,  approved 
and  authorized  "the  exchange?  A.  All,  as  I  understood. 

Q.  Did  you  have  any  conversation  with  Mr.  Harper  about  the 
exchange?  A.  We  put  the  deal  up  to  Mr.  Harper,  and  Mr. 

660  Harper  said  that  be  would  not  make  the  exchange  unless  he 
could  get  rid  of  1620  Eighteenth  Street  and  the  Mintwood 

Place  house,  thereby  giving  him  a  certain  amount  in  cash. 

Q.  And  did  you  arrange  to  transfer  those  two  houses  to  somebody 
else,  or  to  sell  them  contemporaneously?  A.  We  did.  We  ar¬ 
ranged  to  sell  through  Oheslev  &  Chesley  1620  Eighteenth  Street  to 
Mr.  Lynn,  who  was  then  president,  I  think,  of  the  American  Na¬ 
tional  Bank.  as  I  recall  it,  and  a  Mrs.  Danenhower  purchased  the 
Mintwood  Place  house. 
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a  ^hat  profit  ^  Early  &  Lampton  get  out  of  that  exchange? 
A.  Nothing  except  the  usual  commission. 

Q.  AY  hat  interest  in  it  had  they  beyond  a  commission?  A. 
Nothing  except  a  commission. 

Q.  What  do  you  know  about  the  Navy  Yard  sale  which  has 
been  referred  to  in  this  record?  A.  I  didn’t  know  during  my  talks 
with  the  Sands  for  quite  a  while  that  they  owned  property  in  the 

ttmYVi  *  ar(^  an/l  ^a*er  011  ^rs*  Sands  spoke  to  me  about  Moore  & 
Hill  having  sold  part  of  the  Navy  Yard  property.  I  went  in  to 
see  Moore  &  Hill  to  see  why  the  matter  was  not  closed  up,  at  Mrs. 
Sands  suggestion.  I  didn’t  know  why  the  matter  was  not  closed  up 
and  finally  it  was  closed  up,  and  Mr.  Stevens  said  to  me— the  same 
Mr.  Stevens  referred  to  before — that  he  was  looking  for  a  piece  of 
property  in  the  southeast,  and  that  Mrs.  Sands  held  or  owned  other 
properties  there  ;  and  that  she  had  been  offered  a  certain  amount 
of  monej  for  them,  and  I  said,  “W  ell,  we  will  give  more  money 
for  those  houses  than  that.;”  and  I  think  I  told  Mrs.  Sands  that  I 
could  get  her  more  money;  I  don’t  recall  positively,  but  I  think 
T  possibly  wrote  Mrs.  Sands.  Anyway,  it  came  aboiiUhat  we  offered 
a  certain  amount  of  money,  more  than  the  amount  which  Moore  & 
Hill  had  offered,  for  the  residue  of  the  Navy  Yard  property. 

Q.  Were  you  ever  Mrs.  Sands’  agent  for  the  sale  of  that  property 
to  anybody  else?  A.  No. 

Q.  Was  it  ever  listed  on  your  books?  A.  It  was  not. 

Q.  Was  it  ever  placed  in  your  hands  for  sale?  A.  It  was  not. 

Q.  What  commission  was  paid  or  offered  to  be  paid  by  Mrs. 
Sands  to  you  on  the  sale  of  that  property?  A.  No  commission.  It 
was  a  net  price  in  an  amount  more  than  Moore  &  Hill  had  offered 
for  it. 

Q.  W  hat  was  the  habit  of  Early  &  Lampton  in  selling  property 
without  commissions,  as  brokers?  ‘  A.  Well,  we  never  sold  it  with¬ 
out  commission.” 

Asked  to  look  at  the  portion  of  letter  from  Miss  Sands,  already 
in  the  record  (appearing  at  page  189  of  this  statement  of 
<>61  the  evidence),  and  to  say  whether  he  has  any  knowledge  of 
that  letter,  witness  replied :  “Yes,  I  think  I  remember  hav¬ 
ing  received  that  letter  from  Mrs.  Sands.”  As  far  as  he  knows, 
the  Mr.  Sands,  referred  to  in  the  letter  is  Mrs.  Sands’  husband,  who 
has  been  referred  to  in  this  case.  ' 

“Q.  Tell  us,  if  you  can  remember,  any  of  the  circumstances  as 
to  the  writing  of  this  letter — what  it  was  all  about?  A.  As  I  recall 
this  letter,  it  was  written  about  Miss  Sands  acquiring  a  tax  deed  from 
a  Mr.  Williams.  The  property  evidently  had  been  sold  for  taxes 
and  Mr.  Williams  held  the  tax  deed. 

Q.  How  was  that  discovered?  A.  Mr.  Williams  went  to  Miss 
Sands  to  see  if  she  would  not  buy  this  tax  deed. 

Q.  W  as  that  at  or  about  the  time  that  you  were  buying  this  Navy 
Yard  property  from  her?  A.  Yes,  sir,  along  about  the  same  time. 

Q.  Do  you  remember  whether  or  not  this  Williams  tax  deed 
discovery  was  made  while  that  title  was  being  examined?  A.  I 


60— 2783a 


474 


NATIONAL  SAVINGS  <fr  TRUST  CO.,  ETC.,  ET  AL.  VS. 


do  not  recall  that  it  was,  or  whether  it  was  prior  or  after  it  was 
being  examined. 

Q.  What  connection  had  you  with  the  matter,  except  to  see  that 
you  and  Early  got  a  good  title?  A.  I  had  no  connection  except 
that.” 

Witness  does  not  recall  what  he  referred  to  in  his  letter  of  De¬ 
cember  31,  1908,  contained  in  plaintiffs  exhibit  99,  saying  “I 
beg  to  say  things  here  are  O.  K.,  and  Mr.  Sands  has  been  looked  after 
properly  and  is  doing  finely,”  unless  he  meant  Miss  Sands’  property, 
and  also  Mr.  Sands.  Does  not  recall  what  was  the  condition  of 
Miss  Sands’  property  in  December,  1908,  does  not  recall  that  any 
sale  or  foreclosure  was  then  imminent,  that  he  knows  of. 

“Q.  1  will  ask  you  to  read  the  whole  letter  and  see  if  that  will 
assist  you  to  say  what  that  w’ord  “things”  refers  to  in  that  connection? 
A.  This  letter  refers  to  some  notes  which  were  in  bank,  and  1  am 
asking  about — writing  her  that  some  notes  were  due  here;  some  notes 
that  1  had  sent  on  to  have  her  sign  and  return  to  me. 

662  Q.  What  notes  were  they  and  what  was  it  all  about?  A. 
They  were  the  notes  which  were  sent  me  while  Miss  Sands 

w'as  abroad,  in  order  to  take  the  place  of  notes  which  were  due; 
these  notes  to  be  used  in  lieu  of  those  that  were  due,  in  curtail. 

Q.  And  had  you  difficulty  in  getting  the  notes  back  properly 
signed?  A.  Yes,  and  I  wrote  her  to  that  effect  here. 

Q.  Were  those  the  things  that  were  referred  to  as  being  all  right 
and  0.  Iv.?  A.  I  should  judge  they  wrere. 

Q.  Well,  just  how  were  they  O.  K.  if  you  w’ere  having  trouble 
about  them?  A.  1  don't  know’  whether  the  O.  K.  refers  to  these 
notes  or  what  it  refers  to.” 

Does  not  recall  any  interview  with  Mrs.  Sands  or  Miss  Sands, 
and  Mrs.  Wallace,  in  which  witness  stated  that  Mr.  Earlv  must  be 
crazy,  or  anything  of  that  character.  Mr.  Early  and  witness  had 
had  some  little  differences,  and  witness  probably  might  have  said 
that  Mr.  Early  wTas  crazy,  but  he  does  not  recall  any  such  statement. 
Witness  at  one  time  thought  that  Mr.  Early  w’as  probably  a  little 
crazy,  not  in  the  sense  of  being  a  crazy  man,  blit  in  a  physical 
encounter  w  hich  w  itness  had  with  him  he  had  the  attitude  of  a  man 
who  had  lost  his  bearings.  That  encounter  had  nothing  to  do  wTith 
Miss  Sands’  business  affairs.  Witness  did  sav  to  Miss  Sands  that 
he  and  Early  had  had  a  physical  encounter,  and  the  firm  would  be 
dissolved. 

Identifies  undated  fragment  of  letter  contained  in  plaintiff’s 
exhibit  99,  signed  by  himself,  in  the  course  of  which  it  is  stated: 
“Your  affairs  are  all  0.  K.  and  in  good  shape.  Give  my  regards 
to  Margaret.”  It  seems  to  have  been  w’ritten  to  Mrs.  Sands;  the 
witness  does  not  know’  w’hen  it  was  written.  Witness  does  not  think 
this  fragment  is  the  w’hole  of  the  letter. 

Identifies  another  undated  fragment  of  letter  contained  in  plain¬ 
tiff’s  exhibit  99,  signed  by  himself,  in  the  course  of  which 

663  it  is  stated :  “  “All  about  your  affairs  *  *  *  &  if  you 
w’ill  let  me  manage  him  he  will  be  all  0.  K.  With  regards 
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to  you  &  Margaret.”  Thinks  it  is  not  an  entire  letter.  Has  no 
doubt  about  its  being  a  fragment,  but  does  not*  know  when  it  was 
written. 

Q.  Do  you  know  who  is  was  that  if  they  allowed  you  to  manage 
it  would  be  all  right — do  you  know  who  that  was"?  A.  I  don’t 
know  whether  it  refers  to  Mr.  Stevens  or  not. 

Q.  You  have  referred  to  some  notes  which  you  sent  to  Miss  Sands 
to  be  signed  and  returned  to  you.  Were  they  Early  &  Lampton’s 
transactions?  A.  ±so,  they  were  made  to  James  J.  Lampton,  agent 
for  Anne  L.  Lampton. 

lhey  relate  to?  A.  They  had  nothing  to  do  with 
Early  &  Lampton. 

Q.  \\  hat  did  they  relate  to?  A.  Miss  Sands  had  some  notes  dis¬ 
counted  in  bank,  and  this  was  the  curtail  to  be  used  to  pay  any 
charges  that  might  come  up  on  those  notes. 

Q.  Were  these  notes  actually  used  that  she  gave  you?  A.  Some 
wrere  and  some  were  not. 

Q.  At  the  time  of  the  Winchester  exchange  do  you  remember 
who  deeded  1620  Eighteenth  Street  to  Mr.  Lynn?  A.  I  don’t  know 
whether  the  deed  went  direct  from  Miss  Sands  or  to  a  man  bv  the 
name  of  Evans.  The  records  would  show. 

Q.  What  do  you  know  of  Evans?  A.  I  never  saw  Mr.  Evans  in 
my  life. 

Q.  Why  was  he  used  in  these  transactions,  or  any  of  them,  if 
you  know?  A.  He  was  used  as  what  is  commonly  known  as  a  straw 
man,  because  he  \vas  an  unmarried  man,  and  he  didn’t  have  to  have 
the  signature  of  his  wife ;  only  his  own  signature. 

Q.  W  hy  was  Hunter’s  name  used  in  the  purchase  of  the  Navy 
Yard  property?  A.  For  the  same  reasons  that  Mr.  Evans’  was 
used.” 

If  the  Navy  Yard  property  had  been  conveyed  direct  to  Witness 
and  Early,  it  would  have  been  necessary  to  have  had  Mrs.  Early 
and  Mrs.  Lampton  join  in  any  subsequent  deeds  of  the  property. 


Cross: 


Witness’  physical  encounter  wdth  Early  was  about  two 
664  months  before  the  dissolution  of  the  firm. 

“Q-  Have  you  a  copy  of  any  statement  you  ever  furnished 
Miss  Sands  as  showing  the  disbursement  of  the  $3,200  received  by 
you  from  the  $3,o00  Kehoe  note?  A.  I  have  not. 

Q.  W hy  haven’t  you?  A.  I  have  never  made  one. 

Q.  Have  you  ever  showrn  her  any  record  containing  the  items  of 
the  disbursements?  A.  I  have  not. 

Q.  Have  you  any  record  showing  the  items?  A.  Only  the  checks 
which  I  brought  here. 

Q.  So  that  you  never  called  upon  her  to  repay  to  you  the  excess 
of  some  $500  overpaid  by  you  for  her  account  out  of  this  $3  200? 
A.  I  have  never  called  on  her  for  it. 

Q.  And  the  only  way  in  which  you  could  arrive  at  the  amount 
of  your  expenditures  or  disbursements  was  by  collecting  a  lot  of 
papers  together  and  figuring  them  up?  A.  Charging  up  the  dif- 
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ferent  amounts  which  I  had  paid  out  for  Miss  Sands,  and  crediting 
her  with  the  note.  . 

Q.  And  those  papers  you  are  unable  to  put  your  hands  upon  at 
the  present  time?  A.  Just  at  this  moment. 

Q.  You  do  know,  however,  do  you  not,  that  they  consisted  largely 
of  checks  drawn  to  cash,  and  containing  in  no  wise  any  endorsement 
of  Miss  Sands  or  her  mother?  A.  No,  as  I  recall  they  consisted 
largely  of  checks  drawn  to  Mrs.,  Miss  and  Mr.  Sands,  and  to  pay 
bills  which  I  had  authority  to  pay  by  Mrs.  Sands  and  Miss  Sands. 

Q.  Do  you  mean  that,  Mr.  Lampton — I  will  ask  you  to  think 
a  moment?  A.  As  I  recall,  yes. 

Q.  Now,  don’t,  you  recall  that  when  you  were  on  the  stand  during 
the  plaintiff’s  testimony  you  were  asked  to  segregate  from  that 
bunch  of  papers  which  you  had  in  your  possession,  all  checks  that 
were  drawn  to  the  order  of  Miss  Sands  or  Mrs.  Sands,  and  produce 
them,  and  them  only?  A.  No;  as  I  recall  my  testimony  there.  I 
was  asked  to  produce  all  checks  drawn  to  the  order  of  Miss  Sands, 
and  you  precluded  any  checks  that  were  drawn  to  anything  except 
Miss  Sands. 

Q.  So  that  you  think  that  my  question  excluded  checks  drawn 
to  the  order  of  Mrs.  Sands?  A.  No.  T  didn’t,  because  I  produced 
all  of  tbe  checks  at  the  time  pertaining  to  Mr..  Mrs.  or  Miss  Sands. 
They  were  there,  and  I  turned  them  over.  I  brought  them  and 
turned  them  over  to  my  counsel.  Mr.  Poe. 

Q.  We  are  not  concerned  with  what  you  did  with  your  counsel. 
Mr.  Lampton.  You  produced  in  this  cause  only  the  checks  drawn 
to  the  order  of  Miss  Sands  and  Mrs.  Sands,  did  you  not? 

Mr.  Poe:  Because  you  objected  to  the  production  of  anv 
other. 

665  By  Mr.  Sullivan: 

Q.  Do  you  mean  to  deny,  Mr.  Lampton,  that,  aside  from  the 
Checks  drawn  to  Mrs.  Sands  or  Miss  Sands,  that  your  papers  con¬ 
sisted  largely  of  miscellaneous  papers  which - 

Mr.  Poe:  Why  do  you  call  them  papers — checks. 

Q.  (Continuing.)  Miscellaneous  papers,  checks  and  otherwise, 
not  identified  on  their  face  with  Miss  Sands’  matters.  A.  No.  As 
I  said  before,  the  checks  which  I  produced  from  an  order  from 
you  or  the  Court,  were  checks  drawn  to  Mrs.  Sands,  Miss  Sands  and 
Mr.  Sands,  and  other  matters  which  T  paid  out  for  Mrs.  Miss  and 
Mr.  Sands.  I  produced  all  of  the  checks  that  I  had  and  could  find. 
You  required  me  to  produce  them,  and  I  produced  them.  There 
might  have  been  a  number  of  those  checks  which  were  payable  to 
cash.  I  don’t  say  that  there  were  not  a  number  of  checks  which 
were  payable  to  cash,  or  were  payable  to  somebody  else.  I  paid 
out  of  this  amount  a  certain  amount  of  money  to  the  auctioneer 
for  purchasing  or  buying  in,  under  the  instructions  of  Mr.  and 
Mrs.  Sands  and  Miss  Sands,  some  furniture  which  was  in  storage  at 
the  time.” 

Thereupon  Lampton’s  Counsel  stated  that  he  desired  two  or 
three  days  in  which  to  hunt  up  Lampton’s  checks,  to  which  plain- 
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tiff’s  Counsel  responded  that,  in  as  far  as  he  could  arrange  to  oblige 
Counsel  in  the  matter  without  postponing  the  hearing  of  the  case, 
he  would  feel  disposed  to  do  so,  but  he  could  not  consent  to  a  further 
postponement  of  the  closing  of  the  testimony. 

Redirect. 

By  Mr.  Darlington: 

Mr.  Warner  requested  witness  to  submit  a  statement  of  how 
he  disbursed  the  proceeds  of  the  Kehoe  note. 

“Q.  How  did  you  do  it?  A.  1  went  to  work  and  got  these  state¬ 
ments  and  got  them  all  up  in  proper  shape,  and  my  desk  was  broken 
open  and  a  large  number  of  these  papers  were  stolen.  I  then  had 
to  go  back  and  dig  back  for  during  the  entire  period  of  this  trans¬ 
action  to  get  these  checks  up. 

Q.  W  by  did  you  not  call  on  Miss  Sands  to  pay  the  difference  she 
owes  you?  A.  The  settlement  has  not  been  made;  an  ad- 

666  justment  has  not  been  arrived  at. 

Q.  Has  she  any  means  of  making  payment  that  you  know 
of?  A.  None  that  I  know  of.” 

Prior  to  their  going  abroad.  Mrs.  Sands  and  Miss  Sands  had  their 
furniture  attached  and  put  into  storage  under  attachment  issued  by 
some  judgment  creditor.  The  furniture  was  being  sold  out  at 
auction,  and,  under  instruction  from  Mrs.  Sands,  Miss  Sands  and 
Mr.  Sands,  witness  bought  in,  as  he  recalls,  all  the  furniture  ex¬ 
cept  the  table,  which  latter  was  the  one  thing  that  they  wanted  re¬ 
tained,  and  somebody  else  bought  that  in.  Witness  paid  for  the 
furniture  out  of  the  proceeds  from  the  Kehoe  note,  and  Miss  Sands 
had  no  funds  with  witness  other  than  those  proceeds. 

Identifies  pencil  memorandum  of  figures  appearing  on  plaintiff’s 
exhibit  No.  51,  as  being  in  witness’  handwriting.  Witness  was 
not  in  the  city  when  that  deal  was  closed  and,  it  seems  to  him,  that 
Harper  came  in  to  get  a  rough  statement  of  monies  which  he  could 
have  in  hand. 

.Tames  J.  Lampton  further  testified  September  27,  1913. 

Redirect  (continued) : 

By  Mr.  Darlington  : 

The  pencil  memorandum  to  which  he  was  testifying  at  the  close 
of  the  last  session  is  the  preliminary  statement  showing  the  settle¬ 
ment  of  the  cash  items  and  the  amount  of  charges  and  credits  in 
the  exchange  of  the  Winchester  for  the  N  Street  house.  The  cash 
to  be  paid  Harper  was  $4,200,  to  be  accompanied  by  an  adjustment 
of  the  rents,  taxes,  interest  and  insurance.  The  credits  to  which 
Harper  was  entitled  are  all  shown  on  the  right  hand  side 

667  of  the  memoranda,  and  aggregate  $4,331.30.  The  charges 
to  be  made  against  Mr.  Harper  in  the  adjustment  are  on  the 

left  hand  side  of  the  memoranda.  The  item  of  $825.50  is  made  of 
$250  commission  to  Stone  <fc  Fairfax,  $250  commission  to  Early  & 
Lampton,  $300  allowed  for  fire  escape,  and  $25.50  title  company’s 
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fee.  The  three  items  at  the  top  of  the  memoranda  are,  (1)  amount 
of  credits  due  Harper;  (2)  amount  of  the  debits  due  by  him; 
(3)  amount  of  cheek  to  Harper. 

“Q.  Now,  what  figures  were  added  in  this  pencil  memorandum, 
or  added  by  you  orally,  at  the  time  you  gave  this  memorandum  to 
Mr.  Harper,  to  inflate  or  increase  the  values  of  either  the  Winchester 
or  the  N  Street  house.  A.  There  were  no  figures  given  except  in 
making  up  this  statement. 

Q.  AA  hat  discussion,  if  any,  was  there  between  you  and  Harper 
about  increasing  the  values?  A.  I  don’t  remember  anv  discussion 
between  Mr.  Harper  except  as  to  this  statement  here,  showing  the 
amount  of  disbursements  and  the  credits. 

Q;  a  matter  of  fact,  what  increasing  was  there  of  the  value 
of  either  the  \\  inchester  or  the  N  Street  house,  for  the  purpose  of 
inflating  or  raising  the  values?  A.  There  was  not  any.” 

The  checks  referred  to  at  the  former  session  as  having  been  mis¬ 
laid,  are  now  produced  by  the  witness.  He  also  produced,  in  con¬ 
nection  therewith,  certain  check  stub  books  on  the  .American  Na¬ 
tional  Bank,  which  show  the  check  stubs  of  some  of  these  checks. 
Lampton’s  counsel  stating  that  if  he  finds  the  missing  check  stubs 
he  will  produce  them  before  or  at  the  time  of  the  hearing,  to  which 
method  plaintiff’s  counsel  objected.  Plaintiff’s  counsel  also  ob¬ 
jected  to  the  checks  and  check  stubs  produced,  on  the  ground. 
(1 )  that  the  checks  are  not  shown  to  have  any  connection  with  plain¬ 
tiffs  affairs,  (2)  that  the  burden  of  the  defendants  to  render  an 
accounting  to  the  plaintiff  respecting  the  $3,500  note,  is  not  met 
by  a  conglomerate  offer  of  papers;  and  (3)  that  in  a  number 
008  of  instances  the  checks  produced  bear  notations  on  their 
faces  purporting  to  connect  them  with  plaintiff’s  affairs, 
which  notations  plainly  were  written  at  a  different  time  from  the 
checks  themselves.  The  checks  produced  are  forty-one  in  number. 
Thirty-seven  are  drawn  on  the  American  National  Bank,  and  signed 
“James  J.  Lampton,  agent  for  Anne  L.  Lampton,”  and  being 
marked  defendant’s  exhibit  29.  The  remaining  four  are  drawn  on 
the  National  City  Bank  signed  “James  J.  Lampton,  agent  for  Anne 
L.  Lampton,”  and  are  marked  defendants’  exhibit  30.  The  check 
stub  books  produced  are  marked  defendants’  exhibit  31. 

669  The  thirty -seven  checks  on  the  American  National  Bank 
are  as  follows: 

(1.)  No.  413,  dated  October  26,  1904,  for  $41.16,  drawn  to  the 
order  of  A.  P.  Conway,  and  bearing  the  notation  in  the  lower  left 

hand  corner:  “Sands - Gory  Bros  &  AV.  B.  Dodge  &  Son.”  The 

stub  of  this  check  is  included  in  defendant’s  exhibit  31,  and  recites; 
“In  full  for  all  indebtedness  against  Mrs.  Sands  for  Gory  Bros. 
AV.  B.  Dodge  &  Son.” 

(2.)  No.  529,  dated  January  12.  1905,  for  $43.45,  drawn  to  the 
order  of  J.  T.  Hendrick,  and  containing  no  notation.  The  stub  of 
this  check  is  included  in  defendant’s  exhibit  31,  and  recites  simply: 
“Tvrer.” 

(3.)  No.  589,  dated  February  11,  1905,  for  $9,  payable  to  the 
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order  of  H.  A.  Smith,  and  bearing  no  notation.  The  stub  of  this 

check  is  included  in  defendant’s  exhibit  31,  and  recites  “Sands 
acc’t.” 

c  ^nn’i^  5°*  dated  April  4,  1905,  for  $50,  payable  to  the  order 
of  The  Sewickley  Trust  Company,  bearing  the  notation :  “Sands 
note.”  The  stub  of  this  check  is  included  in  defendant’s  exhibit  31, 
and  recites  in  a  handwriting  which  may  have  been  written  at  a 
different  time  from  the  body  of  the  stub,  the  following:  “Charge 
to  M.  C.  Sands.” 

(5.)  No.  691,  dated  April  27,  1905,  for  $100,  drawn  to  the  order 
.  of  Clarence  F.  Norment,  and  bearing  the  notation :  “Charge  M.  C. 
Sands,  interest  1815  Kalorama  Ave.,  N.  W.”  The  stub  of  this  check 
is  included  in  defendant’s  exhibit  31,  and  recites:  “On  interest  on  the 
Margaret.” 

(6.)  No.  587,  dated  June  23,  1905,  for  $40,  drawn  to  the 
670  order  of  cash,  bearing  the  notation:  “Miss  Sands,”  but  en- 
dorsed  on  the  back:  “William  E  Dunnington.”  The  stub 
of  this  check  is  included  in  defendant’s  exhibit  31,  and  recites: 
“Cash  Miss  Sands.” 

„  (7.)  No.  589,  dated  June  24,  1905,  for  $5  drawn  to  the  order 
E.  G.  Schafer  or  bearer,  and  endorsed:  “D.  W.  Limerick.”  A  line 
is  drawn  through  the  words  “or  bearer,”  although  the  check  does 
not  contain  the  endorsement  of  “E.  G.  Schafer.”  The  stub  of  this 
check  is  included  in  defendant’s  exhibit  31,  and  rectes:  “On  acc’t.” 

(8.)  No.  604;  dated  July  1,  1905,  for  $57.50,  drawn  to  the  order 
of  The  Sewickley  Valley  Trust  Company,  bearing  the  notation: 
“Curtail  Miss  Sands  note.”  The  stub  of  this  check  is  included  in 
defendant’s  exhibit  31,  and  recites:  “Charge  to  M.  C.  Sands.” 

(9.)  No.  619,  dated  July  8,  1905,  for  $100,  drawn  to  the  order 
of  cash,  and  bearing  the  notation:  “For  Sands  furniture,”  which 
may  have  been  written  at  a  different  time  from  the  body  of  the 
check,  and  endorsed:  “Wm.  E.  Dunnington,”  and  also  “For  deposit 
only  with  Crane,  Parris  &  Co.  for  credit  of  Charles  Early,  rents.” 
The  stub  of  this  check  is  included  in  defendant’s  exhibit  31,  and 
recites:  “Cash  for  Sands.” 

(10.)  No.  623,  dated  July  11,  1905,  for  $222.50,  drawn  to  the 
order  of  James  W.  Radcliffe,  and  bearing  the  notation:  “Att’y  for 
M.  C.  Sands.”  The  stub  of  this  check  is  included  in  defendant’s  ex¬ 
hibit  31,  and  recites:  “M.  C.  Sands.” 

(11.)  No.  643,  dated  July  27,  1905,  for  $1.50,  drawn  to  the 
order  of  James  W.  Ratcliffe,  and  bearing  the  notation:  “In  full 
Margaret  C.  Sands.”  The  stub  of  this  check  is  included  in  defend¬ 
ant’s  exhibit  31,  and  reads:  “Margaret  C.  Sands.” 

671  (12.)  No.  714,  dated  September  5,  1905,  for  $77.70,  drawn 

to  the  order  of  James  W.  Ratcliffe,  and  bearing  the  nota¬ 
tion:  “Sand  furniture,”  which  may  have  been  written  at  a  different 
time  from  the  body  of  the  check.  The  stub  of  this  check  is  included 
in  defendant’s  exhibit  31,  and  recites:  “Sands  furniture  Cash 
$20.00.” 

(13.)  No.  708,  dated  September  23,  1905,  for  $25,  drawn  to  the 
order  of  cash,  and  bearing  the  notation:  “Sands  clothing.”  The 
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stub  of  this  check  is  included  in  defendants'  exhibit  31,  and  recites: 
“Cash  Sands  Clothing  etc." 

(14.)  No.  6,  dated  September  27,  1905,  for  $75,  drawn  to  the 
order  of  Riggs  National  Bank,  and  bearing  the  notation:  “Sands 
interest  the  Winchester."  The  stub  of  this  check  is  included  in 
defendant’s  exhibit  31,  and  recites:  “Sands." 

(15.)  No.  7,  dated  September  29,  1905,  for  $125,  drawn  to  the 
order  of  J.  W.  Harper,  and  bearing  the  notation:  “Interest  2  trust 
Winchester  loan  to  Miss  Sands."  The  stub  of  this  check  is  included 
in  defendant’s  exhibit  31,  and  recites:  “Loan  to  Miss  Sands  paid 
to  September  16,  1905,  loan  $5000  2  trust." 

(16.)  No.  35,  dated  October  9,  1905,  for  $78.62,  drawn  to  the 
order  of  George  G.  McElwee,  Sec’y  and  bearing  the  notation: 
“Sands  case.  Lot  131  Mintwaod."-  The  stub  of  this  check  is  in¬ 
cluded  in  defendant’s  exhibit  31,  and  recites  nothing  other  than 
the  name  of  the  payee  and  the  amount. 

(I*.)  No.  38,  dated  October  12,  1905,  for  $35,  drawn  to 
672  the  order  of  cash,  and  bearing  no  notation.  The  stub  of  this 
check  is  included  in  defendant’s  exhibit  31,  and  recites: 
“$10  Miss  Sands.  20.  Mrs.  L.  o.  k." 

(18.)  No.  41,  dated  October  14,  1905,  for  $35,  and  drawn  to  the 
order  of  cash,  and  bearing  the  notation:  “M.  C.  Sands,"  which  may 
have  been  written  at  a  different  time  from  the  body  of  the  check. 
The  stub  of  the  check  is  included  in  defendant's  exhibit  31,  and 
recites:  “Cash  Margaret  C.  Sands  O.  K." 

(19.)  No.  42,  dated  October  16,  1905,  for  $10,  drawn  to  the 
order  of  cash,  and  endorsed:  “Early  &  Lampton"  and  “Charles 
Early  rents,"  and  “Crane,  Parris  &  Co.,"  the  check  bearing  no  nota¬ 
tion.  The  stub  of  this  check  is  included  in  defendant’s  exhibit  31, 
and  recites:  “Cash  Miss  Sands." 

(20.)  No.  48,  dated  October  18,  1905,  for  $50,  drawn  to  the 
order  of  cash,  and  bearing  no  notation.  The  stub  of  this  check  is 
included  in  defendant's  exhibit  31,  and  recites:  “Cash  Miss  Sands." 
The  words  “Miss  Sands"  which  may  have  been  written  at  a  different 
time  from  the  body  of  the  stub. 

(21.)  No.  88,  dated  November  21,  1905,  for  $35,  drawn  to  the 
order  of  James  F.  Cox,  Att’y,  and  bearing  the  notation:  “M.  C. 
Sands  bill.  dhe  stub  ol  this  check  is  included  in  defendant’s  ex¬ 
hibit  31,  and  recites:  “Sands." 

(22.)  No.  127,  dated  December  15,  1905,  for  $40.40,  drawn  to 
the  order  of  J.  T.  Hendrick,  and  bearing  no  notation.  The  stub  of 
this  check  is  included  in  defendant’s  exhibit  31,  and  recites: 
“Charge  to  M.  C.  Sands." 

6/3  (2J*)  No.  149,  dated  December  19,  1905,  for  $35,  drawn 

to  the  order  of  cash,  and  bearing  the  notation:  “M.  C. 
Sands,"  which  may  have  been  written  at  a  different  time  from  the 
body  of  the  check,  and  endorsed:  “Charles  Early,  rents,"  and 
“Crane,  Parris  &  Co."  The  stub  of  this  check  is  included  in  de¬ 
fendant's  exhibit  31,  and  recites:  “Cash  Miss  M.  C.  Sands."  The 
words  “Miss  M.  C.  Sands''  may  have  been  written  at  a  different  time 
from  the  body  of  the  stub. 
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„  j24'),  N°-  192,  dated  January  15,  1906,  for  $375,  drawn  to  the 
order  of  the  .National  Safe  Deposit,  Savings  and  Trust  Company, 
and  bearing  the  notation :  “Interest  on  1863  Mintwood  Place,  N  W 
for  Miss  Margaret  C  Sands.”  The  stub  of  this  check  is  included  in 
defendants  exhibit  31,  and  recites:  “Charge  to  M.  C.  Sands,  Mint- 
woodt  interest  on  1863.” 

(25.)  No.  200,  dated  January  18,  1906,  for  $30,  drawn  to  the 
order  of  Lawrence  Sands,  and  bearing  no  notation.  The  stub  of 

this  check  is  included  in  defendant’s  exhibit  31,  and  recites: 
Charge  to  M.  C.  Sands.” 

(26.)  No.  223,  dated  January  30,  1906,  for  $75,  drawn  to  the 
order  of  Lawrence  Sands,  bearing  no  notation.  The  stub  of  this 
check  is  included  in  defendant’s  exhibit  31,  but  contains  no  notation. 

(27.)  No.  231,  dated  February  3,  1906,  for  $44.65,  drawn  to  the 
order  of  I'rank  Lungergan,  and  bearing  the  notation:  “In  full 
51.  C.  Sands.  &  for  Howard  Stevens  to  Feb.  1,  1906.”  The  stub  of 

this  check  is  included  in  defendant’s  exhibit  31,  but  contains  no 
notation. 

674  (28.)  No.  235,  dated  February  14,  1906,  for  $40  60 

drawn  to  the  order  of  John  T.  Hendrick,  and  bearing  no 
notation.  1  he  stub  of  this  check  is  included  in  defendant’s  exhibit 
ol,  but  contains  no  notation. 

(29.)  No.  325,  dated  March  19,  1906,  for  $30,  is  drawn  to  the 
order  ot  Lawrence  Sands,  and  bears  no  notation.  The  stub  of  this 
check  was  not  produced. 

(30.)  No.  332,  dated  March  19,  1906,  for  $350.44,  drawn  to  the 
order  of  The  American  National  Bank,  and  bearing  the  notation : 

1  o  pay  M.  O.  bands  note,  which  may  have  been  written  at  a  differ¬ 
ent  time  from  the  body  of  the  check.  The  stub  of  this  check  was 
not  produced. 

March  23,  1906,  for  $81.26,  drawn  to  the 
order  of  Berry  &  Whitmore  Co.,  and  bearing  the  notation:  “For 
Miss  M.  C.  Sands  bill  which  may  have  been  written  at  a  different 

time  from  the  body  of  the  check.  The  stub  of  this  check  was  not 
produced. 

i32  l£0'  |94’.  dated  March  2«3,  1906,  for  $460,  drawn  to  the 
order  of  I  he  Sewickley  Valley  Trust  Co.,  and  bearing  the  notation: 

Charge  to  Margaret  C.  Sands  acc’t  $3500  note.”  The  stub  of  this 
check  was  not  produced. 

t'Hil  ™°*  4,  1906,  for  $125,  drawn  to  the  order 

ot  J .  W.  Harper,  and  bearing  the  notation:  “Interest  2  trust  M  C 

Sands  The  Winchester,  1933  18th  n.  w.”  The  stub  of  this  check  is 
included  in  defendant’s  exhibit  31,  and  recites:  “Charge  to  Mar¬ 
garet  C.  Sands.” 

C7,  ,,  (34-)  No.  366,  dated  April  10,  1906,  for  $35,  drawn  to 

675  the  order  of  Lawrence  Sands  and  bearing  no  notation.  The 

stub  of  this  check  is  included  in  defendant's  exhibit  31  and 
recites:  “Charge  to  M.  C.  Sands." 

(35.)  No.  423,  dated  April  30,  1906,  for  $40,  drawn  to  the  order 
of  Lawrence  Sands,  and  bearing  no  notation.  The  stub  of  this 
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check  is  included  in  defendants’  exhibit  31,  and  recites:  “M.  C. 
Sands  acc’t.” 

(36.)  No.  478,  dated  May  23,  1906,  for  $87.50,  drawn  to  the 
order  of  Sam  Cross,  and  bearing  no  notation.  The  stub  of  this 
check  is  included  in  defendants’  exhibit  31,  and  recites:  “M.  C. 
Sands,’  which  may  have  been  written  at  a  different  time  from  the 
body  of  the  stub. 

(37.)  No.  4 <7,  dated  May  23,  1906,  or  $40,  drawn  to  the  order 
of  Lawrence  Sands  or  bearer,  and  bearing  no  notation,  but  being 
endorsed:  “Margaret  L.  Sands.”  The  stub  of  this  check  is  in¬ 
cluded  in  defendants’  exhibit  31,  but  contains  no  notation. 

The  four  checks  on  the  National  City  Bank  produced  by  the 
witness  are  as  follows: 

(1.)  No.  8,  dated  August  20,  1906,  for  $30.60,  drawn  to  the 
order  of  Mr.  Smoot,  and  bearing  the  notation:  “Charge  to  M.  C. 
Sands  acc’t,”  which  may  have  been  written  at  a  different  time  from 
the  body  of  the  check. 

(2.)  No.  34,  dated  October  15,  1906,  for  $120,  drawn  to  the  order 
of  Lawrence  Sands  and  bearing  the  notation:  “M.  C.  Sands.”  The 
check  is  not  stamped  or  cancelled  in  any  way  to  indicate  that  it 
was  ever  paid  by  the  bank.  It  bears  the  following  endorsements: 

(1.)  “Lawrence  Sands.” 

(2.)  “Pay  to  the  order  of  the  National  Exchange  Bank,  Balti¬ 
more,  Maryland.  Easton  National  Bank.” 

676  (3.)  “Pay  to  the  order  of  any  bank  or  trust  company. 

October  18,  1906.  Prior  endorsements  guaranteed.  The 
National  Exchange  Bank.  Baltimore,  Maryland.” 

The  second  endorsement  has  ink  lines  drawn  through  the  same, 
cancelling  it.  The  third  endorsement  has  blue  indelible  pencil 
lines  drawn  through  the  same,  cancelling  it. 

(3.)  No.  56,  dated  November  24,  1906,  for  $4,  drawn  to  the 
order  of  cash,  and  bearing  the  notation:  “Sands.” 

(4.)  No.  351,  dated  September  30,  1907,  for  $102.05,  drawn  to 
the  order  of  Morris  K.  II.  Levin,  and  bearing  no  notation. 

The  stubs  of  none  of  these  last  named  four  checks  were  pro¬ 
duced. 

The  witness  further  testified  that,  though  apparently  not  drawn 
to  the  order  of  Miss  Sands  or  Mrs  Sands,  these  various  checks  were, 
in  point  of  fact,  drawn  on  her  account. 

By  Mr.  Poe: 

“Q.  You  say  that  each  and  all  of  these  checks  were  drawn  on 
account  of  Margaret  C.  Sands?  A.  They  were. 

Q.  And,  of  course,  they  have  been  paid,  have  they?  A.  They 
have. 

Q.  Now,  there  is  a  check  here  on  the  National  City  Bank,  drawn 
to  a  Mr.  Smoot.  What  do  you  know  about  that— ^how  does  that 
happen  to  be  drawn,  Mr.  Lampton?  A.  That  was  by  instruction 
of  Miss  Sands,  to  pay  Mr.  Smoot  that  amount. 

Q.  Mr.  Smoot  is — what  is  his  business?  A.  He  is  a  dry-goods 
merchant. 
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Q.  It  bears  his  endorsement?  A.  I  don’t  know. 

Q.  The  other  check  is  a  check  on  the  National  City  Bank,  and  is 
a  check  to  Lawrence  Sands  for  $120,  dated  October  15th,  1906,  and 
endorsed  by  him.  Mr.  Lawrence  Sands  is  Miss  Margaret  Sands’ 
father,  and  how  did  that  happen  to  be  drawn?  A.  By  instructions 

from  Miss  Sands,  to  pay  Mr.  Sands  a  certain  amount  of 
677  money. 

Q.  Now,  there  is  a  check  here  drawn  to  the  order  of  Morris 
R.  H.  Levin  for  $102.05.  I  wish  you  would  look  at  that  and  see 
what  that  was  for.  Look  at  the  endorsement.  A.  That  was  a  check 
sent  to  Miss  Sands,  or  on  Miss  Sands’  account,  to  the  bank.  I  had 
given  the  check  on  the  wrong  bank  to  her,  and  this  was  to  take  it  up. 

Q.  A  check  where?  A.  I  had  given  Miss  Sands  a  check. 

Q.  Well,  where  was  she  when  you  gave  it  to  her?  A.  Beverly, 
New  Jersey. 

Q.  This  check  was  to  pay  that,  was  it?  A.  Yes. 

Q.  What  connection,  if  any,  was  there  between  the  fund  of  $3,200, 
which  came  into  your  hands  personally,  as  distinguished  from  any 
funds — any  business  relations  between  Miss  Sands  and  the  firm  of 
Early  &  Lampton,  and  these  checks  which  you  have  testified  to? 
A.  Why,  these  checks  are  on  account  of  that  $3,200  which  was  put 
in  my  hands  belonging  to  Miss  Sands. 

Q.  What  connection  did  they  have  to  do  with  the  business  of 
Early  &  Lampton?  A.  These  checks  had  nothing  to  do  with  the 
business  of  Early  &  Lampton. 

By  Mr.  Darlington: 

Q.  What  $3,200  is  it  you  are  speaking  about?  A.  The  $3,200 
derived  from  the  Kehoe  note.” 

M  itness  further  testified  that  the  check  stub  books  already  pro¬ 
duced  correspond  to  the  checks  which  he  has  produced,  though  they 
do  not  cover  all  of  the  checks j  that  they  have  no  connection  with 
the  business  of  Early  &  Lampton,  and  were  not  Early  &  Lampton’s 
check  books. 

Recross: 

The  $102.05  check  produced  by  witness  was  to  take  up  a  $100 
dishonored  check  given  by  him  to  Miss  Sands.  The  dishonored 
check  was  given  on  his  “Account  with  Miss  Sands  of  the  $3,200.” 
It  was  not  given  by  Early  &  Lampton  or  charged  in  Early  &  Lamp- 
ton’s  account.  Witness  does  not  mean  to  charge  Miss  Sands  with 
the  protest  charges,  and  only  claims  credit  for  the  amount  of  the 
dishonored  check  which  was  $100.  The  $120  check  produced  by 

witness  was  not  charged  to  Miss  Sands’  account  with  Earlv 
678  &  Lampton. 

“Q.  Now,  please  look  at  the  check  of  October  14th,  1905, 
for  $35,  drawn  to  cash,  and  tell  us  what  identification  mark,  if  any’ 
there  is  to  connect  that  with  the  Sands  affairs?  A.  There  is  not 
•anything  to  connect  that  with  the  Sands  affairs,  except  I  think  you 
will  find  the  stub  of  that  check,  No.  38,  showing  that  I  had  that 
cashed  and  gave  her  the  cash. 
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Q.  W  hat  do  all  these  checks  total,  Mr.  Lampton?  A.  I  don’t 
know,  sir;  I  haven’t  totaled  them  up. 

Q.  Well,  how  do  you  know  they  total  as  much  as  $3,200?  A.  I 
had  an  itemized  statement  made  of  all  of  those,  and  the  statement 
made  up  in  my  dev'k,  and  it  was  broken  into  and  the  papers  stolen. 

Q.  Well,  how  did  you  come  to  make  up  that  itemized  state¬ 
ment?  A.  At  the  request  of  Mr.  Warner. 

Q.  You  had  no  statement  before  that?  A.  No,  I  hadn’t  made  a 
statement  before  that. 

Q.  You  had  no  book  account  before  that?  A.  No,  except  my 
check-book  showing  the  amount  of  checks  which  had  been  paid  out. 

Q.  Then  you  had  no  book  account  showing  it?  A.  No. 

Q.  And  about  what  was  the  date  when  this  desk  was  broken  into? 
A.  I  don't  recall:  some  time  during  the  first — about  the  time  this 
suit  was  filed,  I  think. 

Q.  Well,  it  was  before  the  suit  was  filed,  was  it  not?  A.  I  think 
probably  it  was. 

Q.  Was  anything  else  taken  at  the  time  of  that  robbery?  A. 
Yes. 

Q.  What  else?  A.  Well,  a  little  bank  with  fifteen  or  twenty 
dollars  in  it  was  stolen ;  a  little  bank  for  Dorothy  that  I  got  to  put 
pennies  in,  and  a  number  of  other  papers  were  stolen. 

Q.  WTere  the  other  papers  that  were  stolen  of  any  value?  A. 
Some  of  them  were. 

Q.  What  were  they?  A.  One  was  a  note  which  I  have  never  been 
able  to  find. 

Q.  Well,  could  the  person  who  stole  it  use  the  note?  A.  No, 
fortunately  they  could  not. 

Q.  So  that  there  was  nothing  taken  that  was  of  any  value  to  a 
person  taking  it,  except  this  bank  with  money  in  it  for  your  daugh¬ 
ter?  A.  Nothing  that  they  could  turn  into  money.- 

Q.  Was  your  office  door  broken  into  that  night?  A.  No.  There 
were  a  number  of  desks  broken  into  in  the  office  building  at  the 
same  time,  and  T  think  they  got  in  through  a  window.  The  window 
was  open  to  my  office  and  the  desk  was  broken  open. 

By  Mr.  Darlington: 

Q.  What  building  was  that?  A.  That  was  in  the  Ames  Building, 
1410  G  Street.  The  papers  were  scattered  all  over  the  room 
679  when  I  came  down  the  next  morning.  My  desk  had  been 
ransacked,  for  what  reason  I  don’t  know. 

By  Mr.  Sullivan  : 

Q.  Then  you  didn’t  lose  any  original  papers  relating  to  this  mat¬ 
ter  by  reason  of  that  robbery,  did  you?  A.  I  don’t  think  I  did;  I 
am  not  sure,  but  I  don’t  think  I  did.” 

The  reason  witness  did  not  prepare  from  his  original  papers, 
which  he  still  has,  another  statement  showing  these  various  items, 
was  that  when  the  suit  was  brought  he  was  requested  to  bring  all 
of  these  checks  and  the  stubs,  and  he  accordingly  brought  them 
with  him  to  a  previous  session  of  testimony  in  this  case.  At  that 
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session  plaintiff’s  Counsel  refused  to  take  from  witness  any  of  the 
papers  except  those  which  Plaintiff’s  Counsel  distinctly  called  for 
and  put  in  evidence.  Witness  finds  no  handwriting  except  his 
own  in  connection  with  any  of  the  notations  appearing  on  the  checks 
produced. 

“ — •  Have  you  any  receipts  from  Miss  Sands  or  Mrs.  Sands  or  Mr. 
Lawrence  Sands  covering  any  of  these  alleged  payments?  A.  T 
don’t  think  I  have. 

Q.  Did  you  make  it  a  practice  to  take  any?  *  A.  I  did  not. 

Q.  Please  look  at  check  No.  8,  National  City  Bank,  dated  August 
20th,  1906,  for  $30.60,  and  tell  what  is  meant  bv  the  mark  on  the 
face  thereof  “Charge  to  M.  C.  Sands’  acc’t?”  A.  Why,  it  means  that 
this  $30.60  would  be  charged  against  Miss  Sands’  account.  Miss 
Sands  had  given  me  instructions  to  pay  Mr.  Smoot  the  amount  of 
his  bill,  which  was  $30.60,  and  this  check  was  made  payable  to  Mr. 
Smoot. 

Q.  Miss  Sands  was  in  Europe  at  the  time  of  this  check,  was  she 
not?  A.  I  don’t  recall  whether  she  was  or  not.  She  had  told  me 
to  pay  that  bill. 

Q.  Did  you  charge  it  to  her  account?  A.  I  did. 

Q.  How?  A.  That  is  charged  against  the  $3,200;  that  is  a  part 
of  the  $3,200.  . 

Q.  You  charged  it  against  her  account,  but  you  didn’t  have  any 
account.  A.  Yes,  I  had  an  account  in  the  $3,200 — a  credit  of 
$3,200. 

680  Q.  You  had  that  in  your  mind,  didn’t  you — you  didn’t 
have  any  account  showing  it?  A.  All  of  these  checks  are 
paid  out  exactly  the  same  way  as  that,  the  check  for  her  furniture 
and  the  check  to  the  Sewickley  Trust  Company. 

Q.  Please  tell  us  what  instalment  of  interest  on  1863  Mintwood 
Place  check  No.  192,  January  15th,  1906,  for  $375,  was  given? 
A.  I  don’t  know  what  instalment  of  interest.  The  interest  was 
due  on  the  1863  Mintwood  Place.  Trust  made  by  Miss  Sands,  and  I 
was  instructed  to  pay  it,  and  I  paid  the  National  Savings  &  Trust 
Company  $375. 

Q.  You  can’t  give  us  any  information  about  that?  A.  No,  except 
that  I  paid  it  and  paid  that  interest. 

Q.  Look  at  check  No.  35  for  $78.62,  drawn  to  George  G.  McElwee, 
Secretary,  and  tell  us  what  that  was  applied  to?  A.  In  closing  one 
of  the  Mintwood  Place  houses,  to  make  the  settlement,  it  required 
$78.62,  and  I  was  instructed  to  send  a  check,  and  I  did  send  a 
check  to  George  G.  McElwee,  as  secretary  of  the  Columbia  Title 
Insurance  Company,  for  $78.62,  and  charged  it  to  Miss  Sands’ 
account. 

Q.  What  Mintwood  Street  house  was  it?  A.  I  don’t  recall  what 
Mintwood  Place  house  it  was — what  number,  Mr.  Sullivan. 

Q.  It  didn’t  bring  enough  at  the  sale  to  pay  the  expenses?  A. 
Oh,  no,  it  was  not  a  sale.  It  was  the  closing  of  some  loan,  or  some¬ 
thing;  evidently  closing  a  loan.  They  had  placed  a  new  loan,  as 
I  recall  it — I  am  not  sure  of  that,  and  it  required  $78.62,  and  I  put 
that  up  myself. 
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Q.  So  you  think  there  was  a  loan  that  did  not  realize  enough 
to  satisfy  the  expenses  of  the  Title  Company?  A.  I  think  that  is 
correct. 

Q.  And  you  charged  that  to  this  account  which  vou  had  in  your 
mind  concerning  this  $3,200?  A.  I  did. 

Q.  It  was  not  charged  against  Early  &  Lamp  ton's  account  with 
Miss  Sands?  A.  It  was  not.” 

The  $125  check  of  April  4th,  1906,  to  J.  W.  Harper,  was  for 
over  due  interest  on  the  second  trust  on  the  Winchester.  Does  not 
recall  and  has  no  data  from  which  to  tell  what  installment  of  inter¬ 
est  it  was. 

“Mr.  Darlington  :  I  object  to  this  line  of  cross-examination  as 
having  no  bearing  upon  any  issue  in  this  case.  The  issues  in  this 

transactions  of  Early  A’  Lampton  with  the 
complainant.  1  hat  is,  I  object  as  far  as  my  client  is  concerned.” 

“Q.  Can  you  tell  us  what  installment  of  interest  check  No.  6  of 
September  27th,  1905,  for  $75,  Riggs  National  Bank,  it  is? 
681  A.  I  can't  except  the  answer  I  gave  as  to  the  other  check. 

Q.  How  about  Check  No.  7,  September  29,  1905,  to  J.  W. 
Harper,  for  $125?  A.  The  same  answer  as  to  the  other  check. 

Q.  What  interest  payment  does  Check  No.  691,  April  27th,  1905, 
to  Clarence  F.  Norment,  for  $100,  relate  to?  A.  That  relates  to 
the  interest  on  the  second  trust  on  the  Margaret.  What  interest- 
bearing  period  I  don't  know. 

Q.  That  is  all  1  asked  you,  Mr.  Lampton.  Please  only  confine 
yourself  to  the  question.  A.  As  to  the  interest-paying,  I  don't 
know.” 

Witness  purchased  some  furniture,  namely,  a  secretary,  for  him¬ 
self  in  July,  1905,  from  James  W.  Radcliffe,  costing  about  $17.50 
or  $22.50;  that  is  all  the  furniture  he  ever  bought  at  any  time  for 
himself  from  Radcliffe.  Witness  paid  for  it  by  check.  (Plaintiff's 
Counsel  called  upon  witness  to  produce  the  check  and  file  it  with 
the  examiner.  Witness  promised  to  do  so  but  did  not  do  it.) 

Asked  to  state  the  amount  of  money  he  paid  for  furniture  for 
Miss  Sands,  he  replied: 

I  could  not  recall,  Mr.  Sullivan.  There  was  a  great  many 
thousand  dollars'  worth  of  furniture.  Mrs.  Sands'  furniture  was 
there,  and  I  was  given  instructions  to  buy  it  in,  and  I  bought  it 
all  in  except  one  piece  of  furniture  which  they  really  wanted,  and 
I  neglected  to  buy  that ;  it  was  a  table. 

Q.  Why  did  you  neglect  to  buy  that?  A.  Why,  I  overlooked  it. 

Q.  The  furniture  that  you  did  buy  in  at  those  different  sales 
were  bought  in  the  Sands'  name  or  in  your  own,  which?  A.  Bought 
in  Miss  Margaret  C.  Sands’,  I  think.  I  had  it  sent  up  to  Miss 
Margaret  C.  Sands'  apartment.  None  was  bought  in  my  name, 
except  the  one  piece  of  furniture. 

Q.  You  are  positive  that  that  one  piece  was  bought  in  your  name? 
A.  Yes,  I  think  that. 

Q.  And  it  was  at  the  same  time  that  you  were  buying  these  other 
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pieces  of  furniture  for  the  Sands?  A.  I  don’t  know  whether 
it  was  the  Mine  day  or  not,  I  went  in  and  the  sale  was  going  on 
a-  i  *  °ld  secretary  put  Up,  an(j  i  bought  it,  and  I  naid 

either  $17.o0  or  $22.50,  I  don’t  know  which.  This  property  never 
,.QO  belonged  to  the  Sands.  It  was  not  in  the  Sands’  sale  at  all ; 
082  this  secretary  had  nothing  to  do  with  the  Sands  sale  at  all. 
hater  on  the  sale  began  of  the  Sands  furniture,  and  I  bid 

it  in. 

Q.  And  you  cannot  approximate  in  any  way  the  maximum 
amount,  that  vou  spent  for  the  Sands  furniture? '  A.  I  could  not 
to  save  my  life.  It  has  been  five  or  six  years  ago  and  I  could  not 
tell.  1  paid  for  it  all  by  check,  and  the  checks  are  there. 

By  Mr.  Darlington  : 

S:  A^*'er.eA?  ,A-  ,Y«S>  and  they  show  for  themselves.” 

The  $2-22.50_  check  of  July  11,  1905,  and  the  $77.70  check 

iE  Tib®n  °i  1|9°°;  t’T6  jjven  for  furn'bire  for  Miss  Sands, 
and  the  $1  50  check  of  July  27,  1905,  was  for  hauling,  he  thinks. 

adclifie,  the  auctioneer,  has  been  dead  for  several  years,  but  Adam 
Weechler  is  now  living  and  is  in  charge  of  the*  business,  being 
located  on  the  south  side  of  Pennsylvania  Avenue  between  Ninth 
and  Tenth.  The  $8/.o0  check  of  May  23,  1906,  to  the  order 
of  Sam  Cross,  was  for  storage  on  this  furniture.  Thinks  these 
checks  just  specifically  referred  to  aggregate  the  entire  amount  of 
witness  purchases  of  furniture  for  Miss  Sands. 

“Q.  Please  look  at  check  No.  619,  of  July  8th,  1905,  for  $100 
drawn  to  cash,  and  tell  us  what  that  was  for.  A.  This  was  ca«h 
given  Miss  Sands,  and  I  drew  it  to  cash,  and  got  Mr.  Dunnington 

to  cash  the  check.  This  is  for  furniture;  part  of  the  same  furni- 
ture. 

Q.  Why  did  you  do  that,  Mr.  Lampton?  A.  Because  I  see  in 
the  corner  here,  in  the  margin,  which  I  use  on  all  the  checks,  I 
usually  gave  Miss  Sands  what  they  were  for,  and  this  money  was 
turned  over  to  Mr.  Radcliffe  at  the  time.  You  will  find  his  re- 
ceipts  for  the  amount  of  the  checks  there. 

a  rece*pt?  .Mr.  Radcliffe  for  the  amount  of  these  checks? 

A.  Yes;  1  mean  buying  m  the  furniture  at  the  time 

Q.  And  you  say  I  null  find  them  there?  A.  What  I  mean  bv 
that  is  he  has  a  record  of  just  how  much  was  paid  for  the  same 
furniture,  and  by  whom  it  was  paid,  and  when  it  was  paid. 

Q.  I  am  asking  you  what  you  know,  Mr.  Lampton,  about  it. 

Mr.  Poe:  And  he  has  answered  you. 

A.  I  am  telling  you  that  a  hundred  dollars  was  cashed  and  taken 
uown  ana  paid  for  Miss  Sands'  furniture. 

G83  Q;  You  drew  this  check? -  A.  (Interposing.)  As  I 

recall  it,  I  drew  that  check  and  got  Mr.  Dunnington  to  cash 
that  check  and  I  went  down  with  the  hundred  dollars  cash  and 
bought  in  a  hundred  dollars  worth  of  Miss  Sands’  furniture  at  that 
time.  Is  this  check  the  same  time  as  these — what  is  the  date  of  that 
check — J uly  ?  About  the  same  time,  yes. 
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Q.  Didn’t  you  say  a  few  moments  ago  that  you  had  Mr.  Dun- 
nington  cash  that  check  and  gave  the  cash  to  Miss  Sands?  A.  No, 
no,  you  misunderstood  me ;  that  is  for  the  Sands  furniture.  I  didn’t 
give  the  cash  to  Miss  Sands;  that  is  for  the  Sands  furniture. 

Q.  Miss  Sands  never  saw  that  check,  did  she?  A.  I  don’t  think 
she  did ;  if  she  had  she  would  have  endorsed  it. 

Q.  How  did  you  come  to  pay  out  of  a  personal  account,  as  dis¬ 
tinguished  from  the  account  of  Early  &  Lampton,  the  interest  due 
on  the  trusts  upon  Miss  Sands’  property  which  was  in  care  of  Early 
&  Lampton  ?  A.  Miss  Sands,  as  1  recall  it,  didn’t  have  the  money 
with  Early  &  Lampton,  and  I  paid  that  out  of  my  account,  charg¬ 
ing  it  to  Miss  Sands,  the  account  of  the  $3200;  the  account  which 
she  had  with  me. 

Q.  And  if  I  should  direct  your  attention  to  the  fact  that  some 
of  these  checks  were  prior  to  your  getting  that  $3200,  then  what 
would  you  say?  A.  I  would  say  it  was  the  fact  that  Miss  Sands 
owed  me  a  certain  amount,  for  the  advancing  of  this  money  out 
of  my  own  personal  account  prior  to  having  gotten  the  $3200  check. 

Q.  And  have  you  any  book  account  showing  that?  A.  No,  except 
the  checks  which  I  have  here.” 

Re-redirect.  ; 

By  Mr.  Darlington  : 

Check  No.  149,  of  December  19,  1905,  payable  to  cash,  endorsed 
“Charles  Early  rents,”  was  cashed  out  of  the  Early  &  Lampton 
cash  drawer,  as  witness  recalls,  and  Mr.  Dunnington  gave  the  wit¬ 
ness  the  cash  at  the  time,  the  check  being  put  in  the  place  of  the 
money  in  the  rent  drawer. 

By  Mr.  Poe: 

“4.  These  checks  which  have  in  the  left-hand  lower  corner  the 
statement  that'  they  are  paid  on  account  of  Margaret  C. 
684  Sands,  with  the  words  or  something  to  identify  them  in 
that  way,  were  they  placed  there  at  the  time  "the  check 
itself  was  drawn?  A.  Yes;  I  haven’t  tampered  with  any  of  those 
checks  in  any  shape,  form  or  fashion,  since  they  were  drawn. 

Q.  I  mean  were  the  entries  made  at  the  time  the  check  was 
given?  A.  Yes.  The  fact  is  I  have  hardly  had  those  checks,  be¬ 
cause  somebody  else  has  had  them  since  we  began  this  fight.” 

Re-recross. 

“By  Mr.  Sullivan: 

Q.  Mr.  Lampton,  please  explain  to  us  what  system,  if  any,  you 
had  of  determining  which,  if  any,  of  the  payments  alleged  to  have 
been  made  by  you  in  behalf  of  the  plaintiff  by  checks  which  you 
have  produced  at  the  last  session,  were  or  were  not  repaid  to  you? 
A.  I  had  no  system  except  to  charge  whatever  amounts  were  "paid 
out  and  credit  any  amounts  which  were  paid  in. 
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Q.  Where?  A.  I  had  only  my  stub  book  and  the  statement 
which  1  was  to  make  up. 

Q.  Well,  suppose  one  of  the  items  constituting  one  of  these 
checks  was  repaid  to  you  by  Miss  Sands,  where  would  that  fact 
appear  r  A  it  would  not  appear,  except  it  would  be  in  the  check, 
blie  would  be  ciedited  with  mat  amount  in  the  statement,  and  be 
charged  with  whatever  amount  1  paid. 

fcj.  What  statement?  A.  The  statement  which  I  was  to  render 
to  Mr.  Warner. 

Q.  Well,  that  was  not  an  original  statement,  was  it?  A  Yes 
that  was  an  original  statement.  7 

Q.  Well,  in  other  words,  it  was  a  statement  originally  prepared 
by  you  trom  original  papers?  A.  Yes.  j  r  v 

Q.  But  what  would  jhese  original  papers  show  as  to  a  repay- 

show’  1  an*V’  by  ^iss  Sands?  A.  1  don't  know  what  they  would 

J anuary°Ul  1)08  'f0'  A°  Yra  tbat  tb*s  statemen*;  was  prepared  about 

Q.  llow  could  that  statement,  which  you  were  then  preparing 
give  you  information  as  to  whether  some  of  these  checks^  of  youre 
had  been  repaid  during  the  previous  three  years?  A.  I  don’t 
known  that  that  statement  would  show  that. 

„fi,  Q-  Well>  had  you  any  way  of  ascertaining  whether  any 
80  ol  these  sums  had  been  repaid?  A.  No  way,  except  in  the 
hnal  statement  which  would  be  made  up. 

Q.  I  don’t  know  that  you  understand  me,  Mr.  Lampton.  What 
1  want  to  know  is  how  you  would  be  able  to  make  up  that  final 
statement.  A.  By  crediting  checks,  moneys  and  checks,  which 
1  received  and  charging  the  amounts  which  were  paid  out. 

Q.  f  rom  what  would  you  credit  the  amounts  which  you  received 
-where  would  you  take  those  items  from?  A.  From  any  checks 
that  might  have  been  given  me  by  Miss  Sands. 

Q.  Well,  suppose,  for  instance,  on  January  1st,  1906,  Miss  Sands 
gave  you  a  check  for  $300.  Where  would  that  appeal  A  I 
t  ink  that  would  appear  on  the  stub-book — of  mv  check-book 
Q  So  that  in  making  up  your  statement,  which  was  stokn  at 
the  time  your  desk  was  broken  into,  you  looked  over  your  stubs 

Sed.ts  of  Seeks8  ^  A'  YeS’  dePosits  and  «he 

Q.  And  you  found  no  credits,  did  you,  on  behalf  of  Miss  Sands? 

t  nr  m  nT  ‘hT  ftubs  y°u  wil1  find  a  credit,  cash  deposit 
by  Miss  M.  C.  Sands’  check.  F 

Q.  You  found  no  credits  in  any  of  these  checks  which  you  have 

produced?  A.  Why,  I  found  credits  for  checks  which  Miss  Sands 
had  given  me. 

A  wt”  aTcc°un,t  of  any  °f  thfe  checks  which  you  have  produced? 
A.  W  hy,  I  don  t  know  that  I  would  find  a  direct  credit  for  the 
check  in  lieu  of  anything  that  I  had  given  out.  But  in  other 
words,  if  I  had  a  check  of  Miss  Sands  for  $200  or  $300,  that  would 
be  credited— should  be  credited  to  Miss  Sands,  and  the  amounts 
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of  moneys  which  I  had  received  would  be  credited  to  Miss  Sands. 

Q.  \\  ell,  what  amounts  altogether  were  received  by  you  from 
Miss  Sands?  A.  I  don’t  know. 

Q.  Have  you  any  way  of  ascertaining?  A.  I  have  not  just  now. 

Q.  Then  you  don't  know  whether  or  not  she  did  pay  you  moneys 
which  settled  some  of  these  checks?  A.  Yes,  I  knovv  that  she  did 
pay  me  some  moneys,  yes;  I  testified  to  that  before. 

Q.  Then  you  are  not  certain  whether  these  checks  which  you 
have  produced  were  taken  out  of  the  $3200  or  not,  are  you?  A.  Yes, 
these  checks  were  taken  out  of  the  $3200,  and  a  credit  given  for 
whatever  amount  Miss  Sands  had  paid  in  other  checks.  You  pro¬ 
duced  some  checks  that  Miss  Sands  had  given  me  and  examined 

me  on  that  point,  and  I  said  that  those  checks  had  been  paid  me 

at  a  future  hearing. 

By  Mr.  Darlington  : 

Q.  A  former  hearing?  A.  A  former  hearing. 

By  Mr.  Sullivan  : 

Q.  Well,  take,  for  instance,  the  check  of  October  28th,  1904,  for 
$375,  plaintiff’s  exhibit  No.  17,  referred  to  at  page  380 
686  of  the  record.  What  credit  was  Miss  Sands  given  for  that? 

Mr.  Darlington  :  I  suppose  it  is  understood,  without  repetition, 
that  I  am  objecting  to  all  of  this  line  of  testimony  in  so  far  as 
the  interests  of  Mr.  Early  are  concerned. 

Mr.  Sullivan  :  Certainly. 

Mr.  Darlington  :  On  the  general  ground  that  no  foundation  is 
laid  in  the  pleadings  for  this  line  of  inquiry. 

Mr.  Sullivan:  Yes. 

A.  The  check  for  $375  was  given  me  by  Miss  Sands,  and  cashed 
by  me. 

Q.  My  question  is  what  credit  was  given  to  her  for  it?  A.  Only 
on  my  stub  check-book. 

Q.  Well,  what  was  done  with  that  credit  if  it  was  given  to  her? 
A.  Why,  it  was  only  credited  on  my  stub  book. 

Q.  Does  it  still  stand  to  her  credit,  so  that  she  may  draw  it? 
A.  I  don’t  know  that. 

Q.  Have  you  no  information  on  the  subject?  A.  I  haven’t, 
until  a  full  statement  is  made  up. 

Q.  You  don't  know,  then,  whether  or  not  it  should  be  taken 
into  consideration  as  a  credit  in  connection  with  these  concelled 
checks  which  you  have  produced?  A.  I  think  this  check  should 
be  taken  in  consideration  in  part  payment  of  some  of  those  checks 
that  were  given  for  her. 

Q.  Now  I  also  hand  you  plaintiff’s  exhibit  No.  20.  a  check  of 
November  11th,  1904,  to  vour  order,  for  $163.  Please  state 
whether  that  should  be  taken  into  consideration  as  a  credit  against 
these  canceled  checks  which  you  have  produced?  A.  The  same 
answer  to  this  as  to  the  other  check.  I  received  this  check. 
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.  k^n^,  any.  °^1€r  checks  that  you  received  from  her  should 

also  be  taken  into  consideration  as  a  credit.  A.  Miss  Sands  had 
some  notes  which  were  due  and  payable,  in  addition  to  these  mat¬ 
ters  here,  and  whether  that  pertains  to  those,  I  don’t  know.  I 
tnink  she  should  be  given  credit  for  these  checks. 

Q.  My  question  is  are  these  all  the  credits  that  she  is  entitled 
to  r  A.  bo  far  as  I  know. 

Q.  And  you  are  uncertain  as  to  what  amount  of  the  aggregate 
the  $3200?nCAedI  amCkS  y°U  really  entitled  10  charSe  against 


Q.  Some  of  these  canceled  checks  may  have  been  repaid  by  her 
t0n°m\  ?ome  them  may  have  been  repaid  by  her  to  me. 

i*A?n  o  you  produce  these  canceled  checks,  without 

qua  incahon .  A.  y  ou  asked  me  to  bring  all  checks  pertaining 
to  the  Sands  matter.  I  brought  them  all. 

Q*.  Do  y°u  understand  that  these  checks  produced  by 
b87  you  in  taking  your  own  testimony  were  in  response  to  any 
action  of  the  plaintiff?  A.  On  the  first  instance  J  was 
ordered  by  you  to  bring  down  all  checks.  Late-  on  my  counsel— 
and  I  brought  these.  Later  I  brought  these  checks  here  at  the 
request  of  my  counsel. 

Q.  ^tou  produced  these  canceled  checks  at  the  last  session  on 
your  own  behalf,  did  you  not?  A.  I  did. 

Q.  As  purporting  to  show  how  you  disbursed  the  $3200?  A  I 
did. 


Q.  And  now  you  don’t  know  whether  they  correctly  show  the 
amount  of  your  disbursement  out  of  the  $3200,  or  whether  they 
are  subject  to  deductions?  A.  I  think  they  are  subject  to  deduc¬ 
tions,  if  any,  which  will  show  that. 

Q.  And  you  have  no  way  of  showing  what  these  deductions  are? 
A.  I  haven  t  without  making  up  a  full  statement. 

Q*  ^nd  y°u  did  n<>t  intend  your  testimony,  then,  in  connection 
with  these  canceled  checks,  to  be  complete,  did  you?  A.  Yes  as 
far  as  I  could,  of  course,  to  be  complete. 


Mr.  Darlington  :  I  would  suggest,  for  the  consideration  of  coun¬ 
sel,  that  the  witness  submitted  with  his  checks  the  stub-book  which 
he  said  will  show  any  credits  to  which  Miss  Sands  is  entitled. 

By  Mr.  Sullivan: 

9*  ^id  .\ou  make  any  allusion  in  your  testimony  to  the  possi¬ 
bility  of  these  stubs  showing  credits  in  behalf  of  Miss  Sands? 
A.  Yes,  I  produced  the  checks  and  the  stubs  at  the  hearing. 

Mr.  Sullivan  (to  the  Examiner) :  Kindly  repeat  the  question 
to  the  witness. 

(The  question  was  read  aloud  by  the  Examiner,  at  the  request 
of  counsel.) 


A.  I  don’t  know  that  I  did. 

Q.  Please  look  at  the  first  check  in.  order  of  time  which  you 
have  produced,  namely,  that  of  October  26th,  1904,  for  $41.16, 
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to  A.  P.  Conway,  and  compare  that  with  your  stub  and  tell  us 
whether  or  not  there  is  any  credit  to  which  Miss  Sands  is  entitled 
on  that  check?  A.  I  don’t  see  any. 

Q.  Well,  would  it  be  there  if  she  were  entitled  to  it?  A.  It  might. 

Q.  You  are  not  certain  that  it  would  be?  A.  No,  I  don’t  see 
it  here. 

Q.  It  was  your  practice  to  credit  her,  wasn’t  it,  in  the  event 
the  same  was  repaid?  A.  I  see  a  check  here  for  $375,  M.  C.  * 
Sands,  on  October  27th,  a  credit.  1  don’t  see  any  credit  for  the 
forty-one  dollars  and  some  odd  cents.  I  see  another  credit  of 
M.  C.  Sands,  $163.  I  don’t  see  any  credit  for  $41.16.. 

Q.  Well,  what  can  you  tell  us  as  to  whether  or  not  that  $41.16 
was  repaid  by  her?  A.  I  don’t  think  it  was,  but  I  don’t  know. 

Q.  Well,  do  you  feel  reasonably  certain  in  your  mind  that  it 
was  not?  A.  I  don’t  know. 

Q.  You  are  charging  her  with  that,  are  vou  not?  A.  I  am. 

Q.  And  vet  you  don’t  know?  A.  I  don’t  see  any  credit  here  for 
it,  Mr.  Sullivan. 

Q.  Well,  my  first  question  was  whether  you  felt  reasonably  cer¬ 
tain  that  it  had  not  been  repaid?  A.  Tt  has  been  so  long  I  could 
not  tell  whether  it  had  or  had  not. 

688  Q.  And  your  system  was  unreliable,  was  it?  A.  Well,  I 
really  had  no  system. 

Q.  Kindly  look  at  the  check  wThich  I  nowT  hand  you,  dated  Octo¬ 
ber  27th,  1904.  for  $41.18.  and  tell  us  whether  that  was  a  repay¬ 
ment  of  this  first  cancelled  check  which  you  have  produced?  A. 
This  check  was  paid  by  Miss  Sands  to  me. 

Q.  Then  it  was  in  repayment,  was  it,  of  that  item?  A.  It  must 
have  been.  Let  me  look  through  here  and  probably  I  will  find 
it  credited.  (Looking  at  stub-book.)  On  October  23th  Miss  Sands 
was  credited  with  $41.16. 

By  Mr.  Darlington: 

Q.  You  find  that  on  the  stub  of  your  check-book?  A.  Yes,  sir. 
Bv  Mr.  Sullivan: 

Q.  Yon  also  find  a  credit  under  date  of  October  24th  of  $150  for 
Miss  Sands,  do  you  not?  A.  Yes,  M.  C.  S.,  $150. 

Q.  As  a  matter  of  fact  you  haven't  looked  over  your  stubs  care¬ 
fully  to  find  out  just  what  amount  was  repaid  by  Miss  Sands,  have 
you?  A.  This  statement  was  made  up — fully  made  up,  and  it  was 
ready,  and  my  desk  was  broken  in  and  the  statement  either  stolen 
or  misplaced  by  the  people  who  broke  it  in,  and  later  on  there  has 
not  been  any  statement  made  up. 

Q.  So,  with  the  exception  of  the  statement  which  you  never  pro¬ 
duced  to  Miss  Sands  or  anyone  representing  her,  you  have  never 
gotten  together  these  items  of  credit.  A.  I  have  rendered  Miss 
Sands  no  statement.  The  statement  was  gotten  up,  as  I  have  stated 
before,  but  this  statement  has  never  been  rendered  Miss  Sands.” 

Thereupon  plaintiff’s  counsel  filed  in  evidence,  as  plaintiff’s  ex- 
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hibit  No.  105,  the  $41.16  check  last  handed  to  witness  to  look  over 
the  same  being  dated  October  27,  1904,  drawn  to  the  order  of  James 
J.  Lampton,  and  signed  by  Margaret  C.  Sands. 

Re-re-redirect. 

“By  Mr.  Darlington: 

Q-  To  the  best  of  your  knowledge,  do  your  stub  books  show 
the  credits  to  which  Miss  Sands  is  entitled?  A.  To  the  best  of  my 
knowledge,  they  do.” 

689  III. 

Plaintiff's  Evidence  in  Rebuttal 

Margaret  C.  Sands,  further  testified  September  30th,  1913 : 
n^jGr  C^e°ks  f°r  $41.16,  $375,  and  $163,  which  are  in  evidence, 
all  drawn  to  the  order  of  Lampton,  are  the  only  cancelled  checks 
drawn  to  his  order  that  she  is  able  to  find.  She  just  happened  to 
have  them,  they  being  found  in  a  trunk  with  some  other  papers. 

“Q.  Do  you  know  what  they  were  for?  A.  No. 

Q.  Did  you  know  at  the  time?  A.  Mr.  Lampton  probably  gave 
me  some  reasons  for  asking  for  these  sums  of  money,  but  I  don’t 
know  what  they  were  for,  and  I  didn’t  investigate  at  the  time.  I 
gave  them  to  him  because  I  believed  he  would  use  them  in  the  right 
way. 

Q.  Well,  did  you  give  him  any  further  checks?  A.  I  may  have 
given  him  a  great  many  more. 

Q.  Weil,  do  you  know  anything  about  it?  A.  I  don’t  re¬ 
call.” 

690  And  now,  this  8th  day  of  February,  A.  D.  1915,  the 
foregoing  statement  of  the  evidence  in  the  above  entitled 

case,  being  presented  to  the  Justice  who  presided  at  the  hearing 
thereof,  for  approval,  and  the  same  appearing  to  the  Court  to  be 
true,  complete  and  properly  prepared,  the  same  is  hereby  ap¬ 
proved. 

The  attorneys  for  the  defendants  desire  to  have  here  noted  their 
protest  that  so  much  of  the  evidence  in  the  case  as  is  herein  set 
forth  in  the  form  of  question  and  answer,  should  have  been  set 
forth  in  condensed  narrative  form,  and  were  only  set  forth  in  the 
form  of  question  and  answer  at  the  request  of  the  attorney  for  the 
plaintiff,  and  in  view  of  the  court’s  belief  that,  owing  to  the  nature 
of  the  case,  the  evidence  could  not  properly  be  presented  to  the 
Court  of  Appeals  in  any  other  way  than  is  herein  recited. 

WENDELL  P.  STAFFORD,  Justice. 
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691  In  the  Court  of  Appeals  of  the  District  of  Columbia. 

No.  2783. 

National  Savings  &  Trust  Company  et  al.,  Appellants, 

v. 

Margaret  C.  Sands,  Appellee. 

Comes  now  the  appellant  National  Savings  and  Trust  Company 
and  files  herewith,  in  accordance  with  Section  5  of  Rule  #6  of  this 
Honorable  Court,  the  following  statement  of  the  supposed  errors 
for  which  it  prosecutes  its  appeal,  and  also  of  the  parts  of  the 
record  which  it  thinks  necessary  for  the  consideration  of  the  ques¬ 
tions  involved,  to  wit: 


Statement  of  Errors. 

1.  In  decreeing  that  the  plaintiff  is  entitled  to  any  relief  as 
against  the  defendants  Early  and  Lampton. 

2.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  $7500.00  with  compound  interest 
thereon,  the  proceeds  of  the  sale  of  the  Mintwood  home  property. 

3.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  the  sum  of  $2014.03  with  com¬ 
pound  interest,  found  by  the  Court  to  be  “the  wrongful  payment 
of  that  amount  by  said  defendants  to  discharge  the  second  trust  on 
the  ‘Margaret’  property.” 

4.  In  decreeing  an  immediate  recovery  nunc  pro  tunc  from  de¬ 
fendants  Early  and  Lampton  of  the  sum  of  $5582.68  with  com¬ 
pound  interest,  being  the  selling  prices  of  1620  18th  Street  and 
1867  Mintwood  Place. 

5.  In  decreeing  a  recovery  in  favor  of  the  plaintiff  upon 
692  the  bond  by  the  defendant  Early  as  principal  and  the  United 
States  Fidelity  Guaranty  Co.  as  surety. 

6.  In  allowing  the  plaintiff  to  recover  such  additional  sum  as 
may  be  found  in  proceedings  before  the  Special  Auditor  appointed 
by  the  Court,  to  be  due  the  plaintiff  by  reason  of  the  true  value  of 
the  two  properties  mentioned  in  the  fourth  assignment  of  error,  or 
either  of  them,  exceeding  the  selling  price  thereof. 

7.  In  referring  the  cause  to  a  Special  Auditor  for  an  accounting 
“respecting  all  the  affairs  of  the  plaintiff,  Margaret  C.  Sands,  from 
the  commencement  of  their  relationship  to  her  affairs  or  any  of 
them.” 

8.  In  requiring  the  said  defendants  to  be  now  charged  upon  said 
accounting  with  the  amount  of  the  $1100.00  which  was  secured  by 
second  deed  of  trust  on  1859  Mintwood  Place,  and  in  disallowing 
them  commissions  on  raising  the  loan  secured  by  said  trust. 

9.  In  requiring  an  accounting  from  the  defendant  Early,  or 
from  the  defendants  Early  and  Lampton,  or  from  the  defendant 
Lampton,  for  the  proceeds  of  the  $3500.00  Kehoe  note  which  was 
due  December  10,  1905. 
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10.  In  requiring  the  defendants  Early  and  Lampton  further  to 
account  for  the  proceeds  of  1859  and  18(33  Mintwood  Place,  and  in 
declining  to  allow  said  defendants  commissions  on  account  of  the 
sale  of  said  properties. 

11.  In  requiring  a  further  accounting  by  the  said  defendants 
concerning  the  readjustment  of  the  loan  and  trust  upon  the  St. 

George  and  in  disallowing  them  any  commission  for  procuring  said 
loan. 

P2.  In  disallowing  the  defendants  Early  and  Lampton  any 
credit  for  commissions  upon  rents  received,  and  in  disallowing  any 
and  all  compensation  for  their  services. 

13.  In  charging  the  said  defendants  Early  and  Lampton  with 
compound  interest  upon  all  or  any  amounts  which  may  be 

(393  found  to  be  due  by  them  upon  such  accounting  before  said 
Special  Auditor. 

14.  In  allowing  the  plaintiff  the  rental  value  of  any  property  or 
properties  as  to  which  the  true  state  of  the  rent  ara-ount  cannot  now 
be  ascertained. 

15.  In  inserting  the  words  “or  otherwise”  in  subsection  c  of  the 
first  paragraph  of  said  decree,  which  denies  said  defendants  the 
benefit  from  rebates  received  or  deductions  taken  by  them  in  con¬ 
nection  with  repair  bills  and  fire  insurance  premiums. 

16.  In  allowing  the  plaintiff  to  charge  the  defendants  Earlv  and 
Lampton  with  what  may  be  thought  by  said  Special  Auditor  to  be 
the  true  value  of  Lot  4  in  Square  881,  Washington,  D.  C.  in  Octo¬ 
ber,  1908. 

17.  In  allowing  the  plaintiff  to  charge  the  defendants  Earlv  and 
Lampton  with  what  may  be  found  by  said  Special  Auditor  "to  be 
the  value  of  1863  Mintwood  Place  in  August,  1907. 

18.  In  ordering  an  accounting  of  the  real  and  personal  estate 
of  said  defendants  Early  and  Lampton  so  as  to  enable  the  Court  to 
order  immediate  sequestration  of  said  estate. 

Parts  of  the  Record  Deemed  Necessary  for  the  Consideration  of  the 

Questions  Involved. 

1.  The  original  bill  of  complaint, 

2.  Exhibit  “A”  thereto, 

3.  Answer  of  defendant  Early  thereto  and  exhibits, 

4.  Answer  of  defendant  Lampton  thereto, 

5.  Answer  of  defendant  Early  to  amended  and  supplemental 
bill,  and  exhibits  A,  B  and  C, 

6.  Order  Of  Court  dated  June  25,  1912,  ordering  that  accounts 
inspected  by  plaintiff’s  solicitor  shall  be  noted  upon  the  record, 

7.  Opinion  of  the  Trial  Justice, 

8.  Suggestion  of  death  of  defendant  Charles  Early  and  appear¬ 
ance  of  National  Savings  and  Trust  Company  in  his  place  and 
stead, 

9.  Decree  of  Court  dated  October  17,  1914, 

10.  Appellants’  designation  of  the  record  filed  in  the  Supreme 
Court  of  the  District  of  Columbia, 
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11.  Stipulation  and  release,  and  bond  for  $4000.  of  Charles 
Early  and  Lnited  States  Fidelity  and  Guaranty  Company, 
694  1*2.  Appellee’s  designation  of  the  record  filed"  in  the  Su¬ 

preme  Court  of  the  District  of  Columbia, 

13.  Statement  of  the  evidence  filed, 

14.  This  document. 

J.  J.  DARLINGTON, 

WALTER  C.  CLEPHANE, 
Attorneys  for  Appellant  National  Savings  &  Trust  Co., 

Executor  of  Estate  of  Charles  Earhf,  Deceased. 
CHARLES  POE, 

Attorney  for  Jas.  J.  Lampion. 


Service  of  copy  of  the  above  acknowledged  this  —  day  of  Feb¬ 
ruary,  1915. 

GEORGE  E.  SULLIVAN, 
Attorney  for  Appellee ,  Margaret  C.  Sands. 

L. 


[Endorsed:]  No.  2783.  National  Savings  &  Trust  Co.  et  al.  vs. 
Margaret  C.  Sands.  Statement  of  errors  and  parts  of  record  for 
printing.  Court  of  Appeals,  District  of  Columbia.  Filed  Feb. 
9,  1915.  Henry  \V.  Hodges,  clerk.  J.  J.  Darlington,  Walter 
C.  Clephane,  Attorneys  for  appellant  National  Savings  <fc  Trust 
Co.  Clephane  &  Clephane,  Attorneys  &  Counsellors  at  Law, 
Wilkins  Building,  1512  II  St.  Washington,  D.  C. 
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No.  2783. 

National  Savings  &  Trust  Company  et  al.,  Appellants, 

vs. 

Margaret  C.  Sands,  Appellee. 

Appellee’s  Designation  of  Record. 

Comes  now  the  appellee,  Margaret  C.  Sands,  and  pursuant  to 
Section  5  of  Rule  VI  of  this  Honorable  Court,  designates  the  whole 
Transcript  of  Record  and  the  Statement  of  the  Evidence  filed  as 
material  and  necessary  for  the  consideration  of  the  questions  in¬ 
volved. 

GEO.  E.  SULLIVAN, 
Attorney  for  Appellee,  Margaret  C.  Sands. 

[Endorsed:]  No.  2783.  National  Savings  &  Trust  Co.  et  al.,  Ap¬ 
pellants,  vs.  Margaret  C.  Sands,  Appellee.  Appellee’s  Designation 
of  Record.  Geo.  E.  Sullivan,  Attorney  for  Appellee. 

Endorsed  on  cover:  District  of  Columbia,  Supreme  Court.  No. 
2783.  The  National  Savings  &  Trust  Company,  executor  of 
Charles  Early  and  James  J.  Lampton,  appellants,  vs.  Margaret  C. 
Sands.  Court  of  Appeals,  District  of  Columbia.  Filed  Feb.  8, 
1915.  Henry  W.  Hodges,  clerk. 
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3ln  tljp  Court  of  Appeals 

OF  THE  DISTRICT  OF  COLUMBIA. 

January  Term,  1915. 

No.  2783. 

THE  NATIONAL  SAVINGS  &  TRUST  CO.,  EXECU¬ 
TOR  OE  CHARLES  EARLY,  AND  JAMES  J. 
LAMPTON,  APPELLANTS, 

vs. 

MARGARET  C.  SANDS,  APPELLEE. 


Brief  on  Behalf  of  Appellant  National  Sav¬ 
ings  &  Trust  Co.,  Executor  of  Charles 
Early. 


Statement  of  Facts. 

* 

I  his  case  conies  to  this  court  upon  appeal  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  finding 
that  the  defendants  below,  Charles  Early  and  James  f. 
Lampton,  are  indebted  to  the  appellee  in  the  sum  of  about 
thirty  thousand  ($:S0,000.00)  dollars  found  by  that  court 
to  be  due  to  her  bv  reason  of  their  dealings  with  certain 
real  estate  belonging  to  appellee  which  the  decree  finds 
they  had  been  managing  for  her;  also  referring  the  case  to 
an  auditor  to  state  the  account  of  the  said  Early  &  Lamp- 
ton  “respecting  all  the  affairs”  of  the  appellee  (Rec.,  p. 
307). 

I  he  record  discloses  the  following  facts:  * 

Tn  the  month  of  October, appellee,  who  had  become 


i 


2 

of  age  in  the  preceding  month  (Rec.,  p.  102),  was  the 
record  owner  of  the  following  pieces  of  real  estate : 

The  property  upon  which  the  family  had  formerly  re¬ 
sided,  generally  referred  to  throughout  this  case  as  the 
Mintwood  Home  property  (Rec.,  p.  122);  houses  Nos. 
1850,  1863  and  1867  Mintwood  Place  (Rec.,  pp.  133,  151); 
the  St.  George  Apartment  House  (Rec.,  pp.  132,  151). 

The  Mintwood  Home  property  had  been  previously 
owned  by  Mr.  Sands,  appellee's  father,  had  been  deeded  by 
him  to  a  Mrs.  Alexander,  appellee's  aunt,  as  security  for  a 
loan  which  Mr.  Sands  had  obtained  from  her,  and  was 
thereafter  deeded  by  her  to  the  appellee  (Rec.,  pp.  122,  151, 
191). 

House  No.  1850  Mintwood  Place  had  also  been  deeded 
to  the  plaintiff  by  Mrs.  Alexander  (Rec.,  pp.  122,  151,  101). 

I'lie  St.  George  Apartment  House  had  been  conveyed  to 
appellee  by  her  mother,  who  had  previously  owned  it 
(Rec.,  pp.  151,  172,  101). 

The  record  is  silent  as  to  how  appellee  had  acquired  the, 
title  to  1863  and  1867  Mintwood  Place,  except  that  it  shows 
that  the  subdivisions  in  which  these  two  properties  were 
located, Jiad  been  made  by  appellee’s  mother  (Rec.,  pp.  21, 
21),  who  had  been  a  considerable  owner  of  real  estate  (Rec., 
]).  165fc  and  who  for  a  time  after  the  title  became  vested  in  ap¬ 
pellee,  continued  to  collect  the  rents  from  1863  Mintwood 
Place  (Rec.,  p.  217).  It  may  be  reasonably  inferred  from 
this  and  other  facts  appearing  in  the  record  that  appellee 
acquired  those  two  properties  from  her  mother  (Rec.,  pp. 
165,215,310).  * 

Later,  in  December.  1005,  Mrs.  Sands  conveyed  to  appel¬ 
lee  certain  properties  owned  by  her  in  the  vicinity  of  the 
Navy  Yard  (Rec.,  pp.  172,  426). 

The  reason  for  these  various  conveyances  to  appellee  is 
shown  to  have  been  the  financial  straits  in  which  the  parents 
wer£  involved  (Rec.,  p.  155).  The  properties  were  all 
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heavily  encumbered.  On  the  Mintwood  Home  property 

✓ 


taxes  were  in  arrears  (Rec.,  pp.~128,  272),  and  the  interest 
was  overdue  on  the  trust  (Rec.,  pp.  131.  156,  392).  1859 

Mintwood  Place  was  in  the  same  situation.  It  was  encum¬ 
bered  nearly  to  its  valued  Rec.,  p.  377).  Refore  it  was  sold 
at  private  sale  in  1007,  the  interest  had  fallen  due  (Rec., 
pp.  136,  160)  and  the  property  had  been  advertised  for 
sale  under  the  second  trust  (Rec.,  p.  123).  The  same  situa¬ 
tion  existed  with  regard  to  1863  and  1867  Mintwood  Place 
(Rec.,  pp.  <«,  00,  90,  234,  260,  261,  263).  At  the  time  they 
were  sold  by  Early  &  Lampton,  as  will  hereinafter  appear, 
they  were  both  in  danger  of  being  sold  at  foreclosure  sale 
(Rec.,  pp.  50,  00).  1  he  St.  George  was  heavilv  mortgaged, 

and  the  mortgage  had  to  be  reduced  in  some  way  in  order 
to  save  it  from  foreclosure  sale  early  in  1005  (Rec.  p.  175). 
To  such  a  low  financial  ebb  had  the  family  been  reduced 
that  their  furniture  had  been  seized  under  an  execution 
(Rec.,  pp.  1!)],  102),  so  that  it  was  necessary  to  borrow 
money  from  the  appellants  to  redeem  it  (Rec.,  pp.  103,  477). 
M  hen  the  Navy  Yard  property  above  referred  to  was  con¬ 
veyed  to  appellee  it  was  in  bad  condition,  the  taxes  were  in 
arrears,  and  judgments  had  been  entered  up  against  appel¬ 
lee’s  mother  (Rec.,  p.  420). 

Appellee  having  acquired  the  property  above  referred  to 
under  these  conditions,  then  proceeded  to  deal  with  it  as 
follows : 

She  permitted  her  mother,  who  had  previously  owned 
the  St.  George  Apartment  House  before  she  conveyed  it  to 
appellee,  to  continue  to  receive ^the  rents  from  it  (Rec.,  p. 
151).  Her  mother  also  collected  the  rents  from  1863  Mint- 
wood  Place  (Rec.,  p.  217).  The  rent  from  1859  Mintwood 
Place  was  paid  by  4he  tenant  to  the  appellee  direct  (Rec., 
pp.  151,  173,  217). 

In  October,  1904,  somebody  who  appellee  admits  may 
have  been  her  father,  though  she  says  she  does  not  know 
who  it  was  (Rec.,  p.  152),  made  an  arrangement  with  the 
firm  of  Early  &  Lampton,  the  appellants,  to  collect  the  rent 
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from  the  Mint  wood  Home  property  which  the  appellee  her¬ 
self  had  leased  to  the  Bristol  School  (Recv  pp.  151,  152, 
101).  There  is  no  suggestion  in  the  record  that  at  that 
time  any  relations  whatever  were  created  or  existed  be¬ 
tween  this  firm  and  the  appellee  other  than  the  mere  col¬ 
lection  of  the  rents  from  this  one  piece  of  property. 

Appellee’s  father,  Lawrence  Sands,  who  had  lived  for 
thirtv-two  or  thirty-three  years  in  Washington  and  had  had 
extensive  dealings  in  real  estate  (Rec.,  p.  120),  testified 
that  at  this  time  he  was  representing  his  daughter  in  the 
management  of  the  Mint  wood  Home  property  (Rec.,  pp. 
Ill,  121,  128)  ;  or  as  he  expressed  it  when  testifying  re¬ 
garding  it:  “That  is  to  say,  the  title  was  in  her’’  (Rec.,  p. 
117).  He  was  asked:  “It  was  not  your  property  was  it — 
it  was  your  daughter’s:’’  To  this  cpiestion  lie  answered: 
“Doesn’t  make  any  dilference.  You  attend  to  matters  for 
your  clients  and  1  attended  to  that  for  mv  daughter’’  (Rec., 
p.  128).  He  was  approached  by  Early  &  Lampton  who 
submitted  to  him  a  proposition  to  trade  that  property  foi 
1620  Eighteenth  Street  owned  by  one  Kehoe,  and  a  certain 
amount  of  money.  Sands  did  not  accept  this  proposition. 
T  he  firm  then  submitted  another  oflfer  to  exchange  the 
Mint  wood  Home  property  for  the  said  Kehoe  house  and 
also  for  the  equity  in  the  Margaret  Apartment  House,  to¬ 
gether  with  a  certain  sum  of  money.  This  proposition  was 
also  declined.  Sands  insisting  that  Tie  must  have  $14,000.00 
in  cash.  Lampton  went  away  again  and  finally  returned, 
agreeing  to  close  the  deal  on  that  basis,  and  a  contract  was 
consummated,  by  which  it  was  agreed  that  the  Mintwood 
Home  property  should  be  traded  for  1620  Eighteenth  Street, 
subject  to  an  encumbrance  of  $12,000.00,  the  Margaret 
Apartment  1  louse,  subject  to  an  encumbrance  of  $12,000.00 
and  $14,000.00  in  cash  and  notes  (Rec.  p.  117).  This  contract 
made  by  her  father  was  ratified  by  appellee  in  writing  on  Octo¬ 
ber  10,  1004  (Rec.  p.  141 ).  Mr.  Sands  states  that  he  paid  no  at¬ 
tention  to  the  values  Early  &  Lampton  had  placed  on  the 


apartment  house  because  lie  was  competent  to  place  his 
own  values  on  property.  He  had  been  all  through  the 
Kehoe  house  referred  to  and  the  Margaret  Apartment 
House,  and  was  familiar  with  them  ( Rec.,  pp.  121,  126). 

Mr.  Sands  was  present  when  the  transaction  was  closed 
up  (Rec.,  p.  153). 

The  Margaret  Apartment  House  and  1620  Eighteenth 
Street  were  conveyed  to  the  appellee.  In  closing  the  deal 
Early  &  Hampton  had  incurred  some  expense  amounting 
to  $750.00  (Rec.,  pp.  162,  276). 

In  February.  1005,  appellee  placed  in  the  hands  of  Early 
Sc  Hampton  ‘  for  the  collection  of  rents  accruing,’*  the  fol¬ 
lowing  properties :  1863  and  1867  Mint  wood  Place,  the  Mar¬ 
garet  Apartment  House  ( Xo.  1815  Kalorama  Ave.),  as  well 
as  1620  Eighteenth  Street  and  the  St.  George  Apartment 
I  louse.  I  his  was  done  by  a  written  power  of  attorney 
copied  on  page  34  of  the  record.  The  purpose  of  this  power 
of  attorney  as  stated  by  the  appellee  herself  was  “for  them 
to  collect  the  rents  for  me”  and  for  no  other  purpose  (Rec., 
p.  151).  The  power  was  given  freely,  and,  as  she  expressed 
it  in  certain  portions  of  her  testimony,  “at  her  own  initia¬ 
tive”  (Rec.,  pp.  133,  162,  163,  164).  Prior  to  that  time  her 
only  business  relations  with  the  firm  had  been  that  they 
had  collected  the  rent  for  her  from  the  Mintwood  Home 
property  (Rec.,  p.  151).  The  power  of  attorney  referred 
to  authorized  Early  Sc  Hampton  to  do  nothing  more  than 
collect  the  rents  from  the  properties  named,  paying  to 
themselves  a  commission  of  5  per  cent  therefrom;  paying 
also  the  interest  on  the  encumbrances,  and  such  insurance, 
taxes  and  special  assessments  a  might  be  due  and  payable; 
except  that  they  were  authorized  by  it  to  reimburse  them¬ 
selves  for  this  outlay  of  $150.00,  evidenced  by  the  prom¬ 
issory  note  above  referred  to. 

That  power  of  attorney  did  not  include  the  Winchester 
Apartment  House  which  had  not  then  been  acquired  by 
Miss  Sands.  In  March,  1005,  after  she  had  acquired  that 


apartment  house,  a  second  power  of  attorney  was  given 
(Rec.,  p.  35),  giving  them  the  same  power  with  reference 
to  that  as  had  been  given  the  month  before  with  regard 
to  the  other  properties.  That  power  also  recited  the  $750.00 
indebtedness  referred  to  and  provided  that  it  should  be 
paid  at  the  rate  of  $187.50  each  time  the  note  should  fall 
due,  and  the  note  renewed  for  the  balance.  This  arrange¬ 
ment  was  carried  out  (Rec.,  p.  163). 

1850  Mint  wood  Place  never  was  put  in  the  hands  of 
Early  &  Lampton  and  Miss  Sands  always  collected  the 
rent  from  that  herself  up  to  the  time  of  4ts  sale,  with  the 
exception  of  three  months,  during  which  time  Earlv  & 
Lampton  collected  the  rents  from  this  house  without  anv 
formal  power  of  attorney  to  that  effect  (  Rec.,  pp.  451,  171). 

At  the  time  the  Margaret  was  conveyed  to  appellee,  it 
was  encumbered  by  two  trusts,  the  first  in  the  sum  of 
$10,000.00  and  the  second  in  the  sum  of  $2,000.00  (  Rec.,  pp. 
247,  460).  The  St.  George  was  also  encumbered  (  Rec.,  p. 
132).  W  hen  the  transaction  conveying  these  properties 
was  closed,  appellee  placed  in  bank  the  $8,500.00  in  notes 
which  she  had  received  from  Kelioe.  She  afterwards  with¬ 
drew  these  notes  and  handed  them  to  the  appellant  Lamp- 
ton,  who  cashed  a  portion  of  them,  taking  a  new  note  in 
the  sum  of  $3,500.00  from  Kelioe  for  the  balance,  which 
note  he  turned  over  to  Miss  Sands.  The  cash  referred  to. 
amounting  to  $5,059.50,  he  applied,'  with  appellee’s  ap¬ 
proval  (Rec.,  pp.  132,  157  ),  first,  to  pay  the  second  trust  on  the 
Margaret  amounting  to  $2,000.00 :  second,  to  curtail  the  note  on 
the  St.  George  in  the  sum  of  $3,404.64  :  and  third,  to  pay  certain 
judgments  constituting  a  lien  against  the  property  (  Rec., 
pp.  131,  132,  156,  157.  175).  The  cashing  of  these  notes  at 
this  time  was  made  necessary  to  meet  overdue  obligations 
on  the  St.  George,  to  prevent  foreclosure  sale  of  the  prop¬ 
erty,  and  also  to  provide  for  the  payment  of  overdue  bills 
(Rec.,  pp.  175,  131). 

At  the  time  of  the  giving  of  the'  first  power  of  attorney 
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in  February,  11)05,  1807  Mintwoocl  Place  was  rented  for 
$65.00  a  month  (Rec.,  p.  133),  and  1620  Eighteenth  Street 
for  $100.00  a  month  (Rec.,  p.  134).  Early  &  Lampton  ne¬ 
gotiated  an  exchange  of  these  two  properties  for  an  apart¬ 
ment  house  known  as  the  \\  inchester,  which  was  then 
pa\  ing  about  $200.00  a  month,  and  the  necessary  real  estate 
transfers  were  made  (Rec.,  p.  233). 

In  October;  1005,  appellee  executed  notes  and  a  deed  of 
trust  for  $1,100.00  constituting  a  second  trust  on  1859  Mint- 
wood  Place  (Rec.,  118,  122,  134,  165,  166,  184,  185).  The 
arrangement  was  made  through  the  office  of  Early  &  Lamp- 
ton,  and  the  money  was  advanced  by  J.  Thilman  Hendrick 
(Rec.,  p.  396).  The  money  was  applied  to  the  reduction 
ot  the  firsf  trust  to  prevent  foreclosure,  and  to  interest  and 
taxes  (Rec.,  471). 

It  will  be  remembered  that  when  the  Mintwood  Home 
property  was  sold,  a  part  of  the  purchase  price  consisted 
of  $8,500.00  in  notes  (Rec.,  pp.  131,  132,  156,  157,  175), 
which  appellee  had  placed  in  bank;  that  in  order  to  reduce 
the  overdue  trust  on  the  St.  George,  necessarv  to  its  re¬ 
newal,  and  to  pay  the  second  trust  on  the  Margaret,  she 
withdrew  these  notes  from  the  bank;  that  Lampton  real¬ 
ized  $5,059.50  upon  a  portion,  and  received  the  note  of  Ke- 
hoe  for  the  balance,  $3,500.00.  This  note  lie  turned  over 
to  Miss  Sands  and  took  her  receipt  for  it  (Rec.,  p.  132)- 
She  deposited  it  in  Riggs  Bank,  and  in  March,  1905,  with¬ 
drew  it  and  gave  it  to  Lampton  upon  his  suggestion,  as 
she  testifies,  that  he  could  borrow  $2,000.00  upon  it  and 
that  in  ninety  days  he  would  turn  over  to  her  and  her 
mother  a  profit  of  from  one  thousand  to  fourteen  hundred 
dollars  on  the  transaction  (Rec.,  p.  139).  She  had  Lamp- 
ton  give  a  receipt  for  the  note  signed  “James  J.  Lamp- 
ton;*  which  she  lost  (Rec.,  p.  169).  About  a  year  later 
she  requested  Lampton  to  give  her  another  receipt  (  Rec., 
p.  169),  which  he  did,  and  the  receipt  then  given  is  found 
copied  in  the  record  at  page  124.  I  hat  receipt  was  also 
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signed  ‘‘James  J.  Lanipton’’  (Rec.,  p.  124).  One  of  the 
questions  in  the  case  is  whether  the  transaction  with 
Lanipton  regarding  this  note  can  be  considered  a  partner¬ 
ship  transaction.  Early  having  had  nothing  to  do  with  it 
and  no  knowledge  of  it.  and  the  speculative  purpose  not 
being  one  within  the  scope  of  the  partnership.  Lanipton 
subsequently  took  the  note  to  Kehoe,  who  discounted  it 
by  giving  Lanipton  bis  check  for  $.‘>.200.00  made  payable 
to  the  order  of  appellee  ( Rec.,  pp.  24.4,  200,  466,  467), 
which  check  appellee  endorsed  and  banded  to  Lanipton, 
though  she  claims  not  to  remember  anything  about  doing 
this  (Rec..  pp.  100,  200),  and  that  she  knew  nothing  of 
what  Lanipton  had  done  with  the  $.‘>,400.00  note  after  she 
gave  it  to  him.  while  admitting  that  the  endorsement  on 
the  check  is  her  genuine  signature  <  Rec.,  pp.  140,  144, 
161),  and  that  she  never  signed  papers  without  reading 
them  and  learning  what  they  were  (Rec..  pp.  1(>1,  181)1 
Lanipton  says  that  the  proposed  speculation  was  not  en¬ 
tered  into  and  that  be  subsequently  paid  out  this  $4,200.00 
upon  appellee’s  order,  in  liquidating  various  bills  for  her. 
and  submits  bis  checks  in  payment  of  these  bills  (Rec., 
pp.  461,  418-482).  lie  states  that  neither  the  firm  of  Early 
&  Lanipton  nor  Early  himself  bad  anything  to  do  with  this 
$4,500.00  note  or  the  proceeds  from  it.  or  with  the  specula¬ 
tion  that  was  contemplated  (  Rec.,  p.  401 ).  Early  says  be 
had  nothing  in  the  world  to  do  with  it  and  that  the  firm 
had  never  engaged  in  real  estate  speculation  except  in  one 
instance  which  be  mentions,  and  that  he  never  heard  of 
this  affair  until  lie  was  advised  by  bis  own  counsel  while 
testifying  as  a  witness  in  this  case  (Rec.,  pp.  451,  458). 

In  May,  1006,  appellee  and  her  mother  went  .to  Europe 
(Rec.^  p.  210).  While  there  Mr.  Sands,  appellee’s  father, 
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sent  to  appellee  for  execution,  forms  of  deeds  conveying 
properties  1859  and  1864  Mint  wood  Place  to  a  man  named 
McDonald  (Rec.,  pp.  126,  145,  160,  450).  She  received 
no  information  regarding  these  proposed  conveyances  from 


any  other  source.  The  deeds  were  executed  by  her  and 
sent  back  to  her  father  (Rec.,  p.  160).  Appellee  never  com¬ 
municated  with  Early  &  Lampton  in  any  way  about  the 
use  to  be  made  of  these  deeds,  and  left  the  matter  entirely 
to  her  father  (Rec.,  p.  161).  1859  Mintwood  Place  was 

sold  to  Rev.  J.  Edmund  Smith,  and  1863  Mintwood  Place 
to  James  'M.  Baker,  through  the  medium  of  the  deed  so 
executed  bv  appellee,  which  was  placed  by  her  father  in 
appellants  hands  for  that  purpose,  to  avoid  foreclosure; 
and  settlements  were  made  through  the  title  company 
(Rec.,  pp.  235,  262-264,  280,  350,  351). 

Y\  hile  appellee  and  her  mother  were  in  Europe  they 
were  continually  sending  to  Early  Sz  Lampton  for  funds 
(Rec.,  pp.  336-346),  and  Early  &  Lampton  sent  some  money 
to  them.  Among  the  correspondence  offered  in  evidence 
appears  a  letter  from  Early  to  appellee  calling  her  atten¬ 
tion  to  the  necessity  of  making  some  provision  for  the  pay¬ 
ments  which  were  overdue  on  the  W  inchester  and  on  other 
properties,  and  showing  that  the  reason  for  not  sending 
more  money  was  that  the  firm  had  been  obliged  to  pay  out 
so  much  in  the  necessary  expenses  of  her  properties  (Rec., 
p.  1  <  8).  This  was  followed  bv  another  letter  from  the 
firm  enclosing  a  letter  from  Mr.  Fairfax,  one  of  the  trustees 
under  the  deed  of  trust  on  the  Winchester,  stating  that 
that  apartment  would  be  sold  unless  provision  was  made 
for  the  payment  of  the  amount  due  (Rec.,  pp.  227,  461,  462). 
Appellee  and  her  mother  returned  from  Europe  in  August, 
1907,  went  to  Beverly,  New  Jersey,  then  came  to  Washing¬ 
ton  for  about  three  days,  after  which  they  returned  to 
Beverly,  New  Jersey,  not  returning  to  Washington  until 
September  23  (Rec.,  p.  210).  The  Winchester  was  sold  for 
default  in  payment  of  amounts  due  under  the  second  deed 
of  trust  October  1,  1907  (Rec.,  pp.  25,  30,  266).  This  was 
not  done  until  after  Lampton  had  been  written  to  by  the 
holder  of  the  encumbrance  a  great  many  times  insisting 
that  the  amounts  due  be  paid,  during  which  period  he  had 
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succeeded  again  and  again  in  postponing  sale  (Rec.,  pp. 
26?,  296-300,  468).  Complaint  is  made  by  appellee  that 
she  was  not  notified  of  the  sale,  and  it  was  alleged  in  her 
bill  of  complaint  that  the  sale  was  the  result  of  a  con¬ 
spiracy  formed  between  Early  and  two  other  persons,  also 
made  defendants,  to  wit,  Dyar  and  Harper,  to  defraud  her 
of  her  property  and  get  possession  of  the  apartment  house 
V  (  Rec.,  pp.  5,  25,  29,  30). 

During  the  course  of  their  dealings  with  the  various 
properties  placed  in  their  charge.  Early  &  Lampton,  as 
was  the  usual  practice  among  all  real  estate  agents,  ob¬ 
tained  discounts  upon  repair  bills  and  insurance  premiums, 
charging  appellee  with  the  full  amount  and  taking  the 
benefit  of  the  discounts  for  themselves  (Rec.,  pp.  364-366, 
434).  Promptly  upon  Early’s  attention  being  called  to  the 
illegality  of  these  transactions  he  stated  his  readiness  and 
desire  to  refund  the  money  thus  unauthorizedly  taken 
(Rec.,  p.  455).  It  was  proved,  without  contradiction,  that 
the  lowest  possible  prices  were  paid  for  the  repairs,  bv 
competitive  bidding,  and  that  the  discounts  thus  received 
by  the  firm  were  allowed  out  of  the  profits  of  the  contractor 
employed  (Rec.,  pp.  454,  455).  . 

The  last  transaction  to  which  allusion  will  be  made  at 
this  point  in  this  unavoidably  lengthy  statement  of  facts, 
is  the  purchase  by  Early  &  Lampton  from  appellee  of 
certain  properties  near  the  Navy  Yard.  Although  this 
purchase  was  made  in  May,  1906,  it  is  taken  up  here  as 
the  last  of  the  transactions  to  be  considered  because  it  was 
not  mentioned  in  either  the  original  bill,  the  amended  and 
supplemental  bill,  nor  the  first  amendment  to  that.  Though 
testimony  had  been  taken  regarding  this  Yaw  Yard  trans¬ 
action  over  objection  by  defendant  (Rec.,  p.  356),  the 
amended  and  supplemental  bill  was  not  amended  so  as  to 
refer  to  it  until  November  6,  1912  (Rec.,  p.  67),  four  and 
one-half  years  after  the  filing  of  the  original  bill  (Rec.,  p. 


1),  and  after  the  testimony  had  been  taken  without  any 
issues  in  the  pleadings  to  which  it  related. 

Appellee  in  her  testimony  states  ( Rec.,  p.  172)  that  her 
“mother  sold  a  piece  of  property  which  she  owned  down  in 
the  Navy  5  ard.’  1  he  title  to  the  property  was,  how¬ 
ever,  in  appellee  (Rec.,  p.  357).  One  A.  Howard  Stevens, 
who  was  appellee’s  cousin  (Rec.,  pp.  40(5,  433),  a  real 
estate  broker,  and  who  was  very  frequently  in  the  office 
of  Early  &  Lampton  (Rec.,  p.  40(5),  called  Early  &  Lamp- 
ton’s  attention  to  this  property.  It  was  listed  for  sale  with 
Moore  &  llill  and  had  never  been  placed  in  the  hands  of 
Early  &  Lampton  in  any  wav,  nor  had  that  firm  ever  been 
spoken  to  on  the  subject  (Rec.,  p.  401 ).  Stevens,  who  was 
representing  the  Sands,  told  Early  &  Lampton  that  the 
Sands  were  very  anxious  to  dispose  of  this  property  be¬ 
cause  of  the  vast  amount  of  taxes  and  debts  that  had  to  be 
paid.  Moore  &  Hill  had  sold  a  portion  of  it  and  there 
was  delay  in  getting  the  sale  closed  up  and  at  Mrs.  Sands’ 
request  Early  endeavored  to  expedite  the  sale.  At  this 
time  he  did  not  know  that  there  was  any  other  property 
not  sold  by  Moore  &  Hill.  When  Stevens  told  him  that 
there  was  more,  and  named  the  offer  which  had  been  sub¬ 
mitted  to  the  Sands  through  Moore  &  Hill,  Lampton  told 
Stevens  that  Early  &  Lampton  would  give  more,  and  made 
an  ofier  which  was  accepted  by  the  Sands.  The  deal  was 
closed  on  the  basis  of  this  offer  (Rec.,  pp.  399,  400,  409, 
410,  473).  Early  &  Lampton  subsequently  sold  the  prop¬ 
erty  to  other  parties  (Rec.,  pp.  405-407). 

It  is  out  of  these  facts,  an  outline  of  which  has  been 
sketched,  that  the  litigation  in  this  case  arose.  A  more 
detailed  statement  of  the  facts  will  be  recited  under  the 
respective  assignments  of  error  as  they  are  taken  up  one 
by  one  in  this  brief. 

Appellee  testifies  she  first  became  suspicious  that  Early 
&  Lampton  had  not  treated  her  properly  in  connection 
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with  these  various  matters,  while  she  and  her  mother  were 
abroad.  She  consulted  counsel  in  December,  1007  ( Rec., 
p.  430).  On  March  20,  1008,  she  hied  her  bill  of  com¬ 
plaint  against  Early  &  Lampton,  also  against  Charles  \V. 
Fairfax,  Joseph  \Y.  Harper  and  Harrison  G.  Dyar  (Rec., 
p.  1).  In  this  bill  of  complaint  she  recited  a  number  of 
transactions  of  which  she  complained,  called  upon  the  de¬ 
fendants  Early  &  Lampton  to  state  the  amount  they  owed 
the  appellee,  waiving  answer  under  oatlr  (Rec.,  p.  7),  ask¬ 
ing  that  various  conveyances  made  by  Early  &  Lampton 
should  be  set  aside,  and  prayed  for  damages,  an  account¬ 
ing,  the  appointment  of  a  receiver,  and  that  the  Winchester 

% 

Apartment  House  might  be  considered  as  subject  to  the 
lis  pendens  of  this  suit.  More  specific  reference  to  this  bill 
is  not  needed  because  it  was  practically  superseded  by  the 
amended  and  supplemental  bill  which  was  hied  nearly 
three  years'later,  to  wit,  November  18,  1  !>  1 0  (Rec.,  p.  18). 
During  the  interim  no  testimony  was  taken. 

The  amended  and  supplemental  bill  (Rec.,  p.  18)  charged 
that  the  defendants  Early  &  Lampton  were  co-partners 
from  the  month  of  October,  1904,  to  the  month  of  Janu¬ 
ary,  1908,  and  that  during  the  whole  of  that  period  “they 
acted  as  fiduciary  representatives  of  your  complainant  in 
their  said  partnership  capacity*’;  that  during  January,  1908, 
appellee  lost  confidence  in  them  and  revoked  their  author¬ 
ity,  and  made  demand  for  a  statement  of  account ;  “that 
your  complainant  has  been  at  all  times,  and  is  now,  totally 
unfamiliar  with  either  legal  or  business  affairs  and 'was 
depending  upon  and  placed  implicit  reliance  in  her  said 
fiduciary  representatives  for  the  management,  care  and 
protection  of  her  various  properties,  rights  and  interests 
entrusted  to  them.”  She  complains  of  fraud  in  relation 
to  the  transfer  of  the  Mintwood  Home  property  (Rec.,  pp. 
26-28)  ;  claims  that  she  is  entitled  to  a  refund  of  the  $2,- 
014.03  paid  by  Early  &  Lampton  to  take  up  the  second 
'  trust  on  the  Margaret  (Rec.  p.  28);  asks  for  an  accounting 
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with  regard  to  the  $1,100.00  raised  by  way  of  second  trust 
on  the  St.  George  (Rec.,  pp.  28,  29)  ;  avers  that  the  exchange 
of  1867  Mint  wood  Place  and  1620  Eighteenth  Street  for  the 
W  inchester  was  fraudulent  (Rec.,  p.  29)  ;  asserts  that  she  never 
authorized  the  surrender  of  the  $3,500.00  Kehoe  note"  for 
$3,200.00  (Rec.  pp.  28,  29);  and  avers  that  these  defendants 
committed  fraud  in  the  sale  of  1859  and  1863  Mintwood  Place 
(Rec.,  p.  24).  With  regard  to  the  sale  of  the  Winchester 
Apartment  House  for  default  under  the  second  trust  thereupon,  ' 
appellee  states  in  her  amended  and  supplemental  bill  (Rec., 
p.  30). 

% 

“That  said  Early  and  Lampton  purposely  de¬ 
faulted  in  this  matter  and  caused  said  sale  to  be 
made;  that  said  property  was  worth  far  in  excess  of 
the  price  for  which  it  was  so  sold,  and  that  said 
Early  and  Lampton  caused  said  sale  to  be  had  in 
order  to  get  said  property  away  from  complainant  at 
less  than  its  value ;  that  the  said  property  was 
bought  in  at  said  sale  in  the  name  of  Joseph  W. 
Harper,  with  the  distinct  understanding  at  the  time, 
that  said  Harper’s  name  only  was  being  used,  by 
and  on  behalf  of  the  defendant  Charles  Early,  (al-  . 
though  complainant  does  not  charge  that  the  trustee 
Fairfax  knew  that  said  Harper’s  name  was  only  be¬ 
ing  used,  and  complainant  also  does  not  charge  said 
Harper  with  knowledge  of  the  fraud  which  was  bc- 
ing  perpetrated  upon  your  complainant  by  said  Early 
and  Lampton,  said  Harper’s  sole  interest  being  to 
get  his  money,  and  to  that  end,  being  himself  a  non¬ 
resident  of  the  District  of  Columbia,  he  left  every- 
tliing  to  the  defendant  Early,  who  was  his  agent  in 
addition  to  being  complainant’s);  that  the  various 
conveyances  in  which  one  Harrison  G.  Dyar  was 
named  as  a  party,  referred  to  in  paragraph  13  of  this 
bill,  were  made  as  agent  of,  and  under  instructions 
from,  the  defendant  Charles  Early,  and  that  said 
Harrison  G.  Dyar  is  not  a  purchaser  of  said  prop¬ 
erty  either  for  value  or  in  good  faith  ;  and  further 
that  defendant  Wellesca  Pollock  Allen  gave  no  value 
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for  the  conveyance  to  her  referred  to  in  paragraph 
13  of  this  bill,  but  received  the  title  upon  a  secret 
trust  for  said  Harrison  G.  Dyar,  defendant  herein, 
who  in  turn  holds  said  property  upon  a  secret  trust 
for  defendant  Charles  Early ;  and  that  the  $3,000 
paid  off  upon  the  trust  on  said  property  as  referred 
to  in  said  paragraph  13  of  this  bill,  was  derived  from 
the  rents  and  profits  of  said  property,  which  in  fact 
and  in  law  belonged  to  your  complainant.  Com¬ 
plainant  further  avers  that  said  Early  and  Lampton 
not  only  defaulted  as  aforesaid,  but  failed  to  advise 
your  complainant  that  said  sale  was  going  to  take 
place  so  that  she  could  not  protect  herself,  as  she 
would  have  done ;  and  that  it  was  some  time  in  the 
month  of  December,  1 5>07 ,  before  she  received  infor¬ 
mation,  which  was  from  an  outside  source,  that  the 
sale  of  said  Winchester  Apartment  House  had  taken 
place ;  that  she  thereupon  inquired  at  the  office  of 
said  Early  and  Lampton  concerning  the  matter,  and 
was  informed  by  defendant  Lampton  that  the  prop¬ 
erty  had  not  been  sold ;  and  that  .it  was  not  until 
some  time  in  the  month  of  January,  1908,  that  she 
was  told  by  said  Early  and  Lampton,  through  de¬ 
fendant  Early,  that  said  sale  had  taken  place/’ 


\\  lien  appellee  found  herself  unable  to  substantiate  these 
charges,  she  amended  her  amended  and  supplemental  bill 
by  striking  them  out  ( Rec.,  pp.  58,  59),  and  entering  the 
cause  dismissed  as  to  the  defendants  Dyar  and  Allen  ( Rec., 

p.  60). 

She  also  charges  Early  and  Lampton  with  various  kinds 
of  maladministration  of  their  alleged  trust,  and  with  fail¬ 
ure  to  furnish  proper  accounts  (Rec.,  pp.  30,  31).  In  par¬ 
agraph  T2  she  avc.  red  that  a  large  part  of  the  moneys  and 
property  of  appellee  “which  were  misappropriated  by  said 
Early  &  Lampton,  her  fiduciary  representatives,”  went  into 
certain  real  estate  in  the  District  of  Columbia  standing  in 
the  name  of  Charles  Early,  which  is  mentioned  in  the  para- 
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graph,  as  well  as  into  certain  real  estate  also  named  in  that 
transaction  standing  in  the  name  of  the  wife  of  appellant 
Lampton  (Rec.,  pp.  31,  32),  and  claims  an  equitable  lien 
against  each  of  these  pieces  of  property.  She  annexes  in¬ 
terrogatories  to  her  bill  praying  for  discovery  (Rec.,  p.  32). 
but  waives  answer  under  oath  (Rec.,  p.  33).  She  prays' 
for  an  accounting  and  for  a  “full  and  complete  settlement 
of  the  fiduciary  relationship”  between  Early  &  Lampton 
cind  appellee ;  that  the  \\  inchester  may  be  re-conveyed  to 
her  with  damages;  that  no  compensation  be  allowed  Early 
&  Lampton  for  their  services;  and  asks  for  counsel  fees; 
and  prays  that  she  may  have  an  equitable  lien  on  all  the 
prdj>erty  described  in  paragraph  22  above  mentioned  ( Rec.* 
p.  33).  Both  the  original  bill  as  well  as  the  amended  and 
supplemental  bill,  were  sworn  to  bv  appellee  (Rec.,  pp  7 
U)4). 

No\  ember  (I,  1912,  the  amended  and  supplemental  bill 
was  still  further  amended  by  a  statement  claiming  fraud 
in  the  purchase  by  Early  &  Lampton  of  the  property  near 
the  Navy  Yard  (Rec.,  p.  67). 

No  testimony  was  taken  until  nine  months  after  the  fil¬ 
ing  of  the  amended  and  supplemental  bill  (Rec.,  pp.  18. 
116),  three  and  one-half  years  after  the  last  of  the  accounts 
which  had  been  placed  before  appellee,  had  been  submitted 
to  an  examination  by  appellees  counsel  (Rec.,  p.  414). 
During  the  course  of  the  taking  of  testimony  counsel  for 
defendants  repeatedly  called  upon  appellees  counsel  to 
state  bn  the  record  what  items  in  any  of  the  accounts  which 
have  been  put  in  evidence,  are  claimed  to  be  either  fraudu¬ 
lent  or  inaccurate,  Early’s  counsel  stating  that  it  might  be 
done  “without  prejudice  to  any  reasonable  right  to  add 
others,  if  they  should  hereafter  find  evidence  in  regard  to 
it,  and  further  stating  I  need  not  advise  counsel  what 
the  law  is  in  regard  to  acoounts  stated”  (Rec.,  pp.  187,  188, 
194).  To  these  demands  counsel  for  appellee  replied  that 
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lie  recognized  no  accounts  stated  in  this  fiduciary  rela¬ 
tionship,  in  view  of  the  facts  and  circumstances  surround¬ 
ing  these  transactions.  Counsel  for  defendant  Early  there¬ 
upon  stated : 

“If  counsel  persist  in  pursuing  their  present  atti¬ 
tude  of  trying  this  case  without  advising  the  defend¬ 
ants,  or  their  counsel,  what  items  in  the  accounts 
rendered  are  claimed  by  them  to  be  either  fraudulent 
or  inaccurate,  we  shall  insist  upon  a  Strict  applica¬ 
tion  of  the  rule  that  there  can  be  no  relief,  as  to 
grounds  of  relief  of  which  due  and  specific  notice  has 
not  been  given  to  the  parties  charged”  (Rec.,  pp. 
187,  188). 

“Defendants’  counsel  thereupon  gave  notice  that 
they  would  move  the  court,  at  the  hearing,  to  dis¬ 
miss  the  bill,  on  the  ground  that  the  plaintiff  does 
not  come  into  a  court  of  equity  with  clean  hands, 
because,  as  they  would  contend,  allegations  of  the 
bill  respecting  moneys  of  the  plaintiff  having  gone 
into  real  estate  of  defendant  Early  and  also  Mrs. 
Lampton  are  admitted  to  be  without  foundation” 
(Rec.,  p.  194). 

Appellee  having  closed  her  testimony  without  furnish¬ 
ing  any  specifications  of  any  items  of  any  statement  which 
she  claimed  to  be  either  fraudulent  or  inaccurate,  the  de¬ 
fendants,  at  the  commencement  of  their  testimony,  called 
attention  to  their  previous  requests,  but  again  appellee’s 
counsel  declined  to  comply  (Rec.,  p.  453);  and  similar 
notice  and  refusal  are  again  set  forth  on  page  464.  of  the 
record.  , 

Appellee’s  suit  very  effectively  accomplished  the  purpose 
of  tying  up  and  preventing  the  transfer  of  all  the  property 
mentioned  in  her  bills.  Before  she  commenced  to  take 
any  testimony,  when  Early  found  it  necessary  in  order  to 
give  a  good  title  to  the  Winchester,  to  have  it  released 
from  the  lien  of  the  suit,  he  was  obliged  to  give  and  did 
file  in  the  case  a  bond  with  the  United  States  Fidelity  & 
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Guaraniy  c°mpany  as  surety,  releasing  the  Winchester 
“  P™denS  so  created’  substituting  the  Guaranty 

•  ?l"ys  9  gation  in  lieu  of  the  i,roPcrty  (Roc.,  pp. 

1,,  !'e(  p°Urt'  alUr  l,eannf?>  an  opinion  on  August  20, 

,  CC  ’  P'  <>S''  ln,t  before  the  decree  was  signed  the 
<  e  endant  Early  died  on  September  25,  1914  <Rec„  p.  io8) 

>aung  left  a  will  in  which  the  appellant  National  Savings 
N  rust  Gompany  was  duly  appointed  executor  (Re*,  p. 
04).  j  he  executor,  under  the  provisions  of  the  Code  was 

r::;  arrty  »•„  of  its  te^ 

•  )■  T  hereafter,  on  October  IT,  1914,  the  court 

aso/thed  CCree  m  the  case  (Rec-.  1>-  101)  nunc  pro  time 
as  of  the  date  of  the,  argument,  which  was  April  18.  1914 

1  hts  decree  referred  the  case  to'  an  auditor  for  an  ac- 

coun  mg  by  the  defendants  Early  &  Lampton  respecting' 

*  f  a'rS  °f  the  aPPeIlee  from  the  commencement  of 
heir  relationship  to  her  affairs  or  any  of  them.  Counsel 

ees  to  plaintiffs  counsel  were  waived.  The  decree  an 

r*  r  m "  ** »'  -  a. 

>C  ffat  ,ere<1  from  the  assignments  of  error  which  follow. 

ASSIGNMENTS  OF  ERROR, 

1.  In  decreeing  that  the  plaintiff  is  entitled  to  any  relief 
as  against  the  defendants  Early  and  Lampton. 

2.  In  decreeing  an  immediate  recovery  nunc  pro  tunc 

rom  c  e  enc  ants  Early  and  Lampton  of  $7,500.00  with  com- 

pound  interest  thereon,  the  proceeds  of  the  sale  of  the 
-Mintwood  Home  property. 

3.  In  decreeing  an  immediate  recovery  nunc  pro  tunc 

■  rom  defendants  Early  and  Lampton  of  the  sum  of  $2  014  03 
v.th  compound  interest,  found  by  the  court  to  be  “the 
wrongful  payment  of  that  amount  by  said  defendants  to 
discharge  the  second  trust  on  the  ‘Margaret’  property 

4.  In  decreeing  an  immediate  recovery  nunc  pro  tunc 
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from  defendants  Early  and  Lamptqn  of  the  sum  of  $5,- 
582.08  with  compound  interest,  being’  the  selling  price  of 
1620  Eighteenth  Street  and  18(57  Mint  wood  Place. 

5.  In  decreeing  a  recovery  in  favor  of  the  plaintiff  upon 
the  bond  given  by  the  defendant  Early  as  principal  and  the 
United  States  Fidelity  &  Guaranty  Co.  as  surety. 

(>.  In  allowing  the  plaintiff  to  recover  such  additional 
sum  as  may  he  found  in  proceedings  before  the  special 
auditor  appointed  by  the  court,  to  he  due  the  plaintiff  by 
reason  of  the  true  value  of  the  two  properties  mentioned 
in  the  fourth  assignment  of  error,  or  either  of  them,  ex¬ 
ceeding  the  selling  price  thereof. 

?.  In  referring  the  cause  to  a  special  auditor  for  an 
accounting  “respecting  all  the  affairs  of  the  plaintiff,  Mar¬ 
garet  C.  Sands,  from  the  commencement  of  their  relation- 
ship.  to  her  affairs  or  any  of  them.” 

8.  In  requiring  the  said  defendants  to  he  now  charged 
upon  said  accounting  with  the  amount  of  the  $1,100.00 
which  was  secured  by  second  deed  of  trust  on  1859  Mint- 
wood  Place,  and  in  disallowing  them  commissions  on  rais¬ 
ing  the  loan  secured  by  said  trust. 

9.  In  requiring  an  accounting  from  the  defendant  Early,  or 
from  the  defendants  Early  and  Lampton,  or  from  the  de¬ 
fendant  Lampton,  for  the  proceeds  of  the  $3,500.00  Kchoe 
note  which  was  due  December  10,  1905. 

10.  In  requiring  the  defendants  Early  and  Lampton  fur¬ 
ther  to  account  for  the  proceeds  of  1859  and  1803  Mint- 
wood  Place,  and  in  declining  to  allow  said  defendants  com¬ 
missions  on  account  of  the  sale  of  said  properties. 

11.  In  requiring  a  further  accounting  by  the  said  defend¬ 
ants  concerning  the  readjustment  of  the  loan  and  trust 
upon  the  St.  George  and  in  disallowing  them  any  commis¬ 
sion  for  procuring  said  loan. 

12.  In  disallowing  the  defendants  Early  and  Lampton 
any  credit  for  commissions  upon  rents  received,  and  in 
disallowing  any  and  all  compensation  for  their  services. 


.  in.  In  charging  the  said  defendants  Early  and  Lampton 

mth  compound  interest  upon  all  or  any  amounts  which 

nm  e  ound  to  he  due  by  them  upon  such  accounting  he- 
fore  said  special  auditor. 

14.  In  allowing  the  plaintiff  the  rental  value  of  any  prop¬ 
erty  or  properties  as  to  which  the  true  state  of  the  rent  ac 
count  cannot  now  he  ascertained. 

15.  In  inserting  the  words  -or  otherwise”  in  subsection  c 

ot  the  first  paragraph  of  said  decree,  which  defies  said 

defendants  the  benefit  from  rebates  received  or  deductions 

taken  by  them  in  connection  with  repair  bills  and  fire 
insurance  premiums. 

16.  In  allowing  the  plaintiff  to  charge  the  defendants 
Early  and  Lampton  with  wlvat  may  he  thought  by  said 
special  auditor-to  be  the  true  value  of  Lot  4  in  Square  881, 
\\  ashington,  D.  C.,  in  October,  lDOfi. 

1,1  ;'ll'°winR  the  P'aintiff  to  charge  the  defendants 

:a,rl>  a’!d  Lampton  w,th  wha‘  "’ay  he  found  by  said  spe¬ 
cial  Auditor  to  bq  the  value  of  1863  Mintwood  Place  in 
August,  1907. 

18.  In  ordering  an  accounting  of  the  real  and  personal 
estate  of  said  defendants  Early  and  Lampton  so  as  to 

estate  C°"rt  *°  ar<'er  i.mmcd“te  sequestration  of  said 

SIZE  OF  THE  RECORD. 


Appellants  desire  at  this  point  to  invite  the  attention  of 
be  court  to  the  size  of  the  record  in  this  ctlse.  nearlv  five 
hundred  printed  pages.  In  the  judgment  of  appellant.,' 
counsel,  there  is  no  justification  for  such  a  record.  It  will 
be  observed  that  the  appellants'  designation  of  record 
<Rec„  p.  113)  was  very  brief.  There  seemed  to  he  no 
occasion  for  copying  the  bulky  pleadings  commencing  with 
the  amended  and  supplemental  bill  (Rec.,  pp.  18-56),  ln_  ' 
asmuch  as  all  of  these  were  digested  in  the  opinion- of' the 
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court  below  (Rec.,  pp.  76-93).  There  seems  to  be  no  rea¬ 
son  for  incorporating  in  the  record  here  the  original  sub¬ 
poena  to  answer  (Rec.,  p.  7),  the  various  subpoenas  duces 
tecum  which  occupy  six  pages  of  the  printed  record  (Rec., 
pp.  61-67),  or  the  affidavits  in  support  of  and  opposed  to 
^the  passage  of  the  'nunc  pro  tunc  decree  (Rec.,  pp.  102-107). 
Ixt  will  be  noted  too  that  Exhibit  “A”  to  the  amended  and 
supplemental  bill  ( Rec.,  p.  34)  which  the  appellee  insisted 
on  having  printed,  is  identical  with  the  exhibit  to  the 
original  bill  appearing  on  page  13  of  the  record.  Neverthe¬ 
less  appellee  required  that  all  these  should  be  incorporated 
(Rec.,  pp.  113.  114).  Again  in  order  to  save  the  expense 

of  printing,  appellants  filed  in  this  court  in  accordance  with 

• 

Section  5  of  Rule  6  (  Rec.,  p.  405),  a  statement  of  such  parts 
of  the  record  as  they  deemed  necessary  to  have  printed, 
but  appellee  insisted  upon  printing  the  entire  record  (Rec., 
p.  406).  The  most  flagrant  violation  of  the  rule  requiring 
condensed  records  to  be  presented  to  this  court  occurs, 
however,  in  the  fact  that  appellee  insisted  upon  having  a 
very  large  proportion  of  the  record  comprising  hundreds 
,of  pages,  sent  up  to  this  court  and  printed  verbatim  in  the 
form  of  question  and  answer  in  express  violation  of  the  rule 
of  this  court,  and  against  the  protest  of  these  appellants 
(Rec.,  p.  403). 
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ARGUMENT. 

FIRST  ASSIGNMENT  OF  ERROR. 

In  Decreeing  that  the  Plaintiff  is  Entitled  to  any  Relief  as 
against  the  Defendants  Early  and  Lampton. 

DEGREE  OF  PROOF  REQUIRED  IX  CASES  BASED 
ON  CHARGES  OF  FRAUD. 

Both  the  pleadings  and  the  remarks  of  appellee's  counsel 
throughout  the  record  of  the  testimony  taken,  abound  in 
violent  charges  of  fraud,  so  persistent  and  so  extreme,  that 
it  may  he  well  to  preface  the  presentation  of  the  case  for 
defendants  by  some  reference  to  the  legal  principles  gov¬ 
erning  suits  based  upon  charges7  of  that  character.  It  is 
elementary,  of  course,  that  fraud  can  never  be  presumed, 
but  is  in  all  instances  to  be  established  by  clear  proof. 
Gaines  vs.  Nicholson,  9  How.,  356,  564;  Hagger  vs.  Thom¬ 
son,  1  Black,  80,  91  ;  U.  S.  vs.  Clark,  200  U.  S.,  601,  607-8. 
Even  at  law,  “the  action  being  founded  upon  fraud,  the 
burden  was  on  the  plaintiff  to  prove  the  averments  of  de¬ 
ceit  clearly,  and  to  leave  nothing  to  be  guessed  at  by  the 
jury.  Bank  ps.  Lyons,  13?  Fed.,  0T 6-7  ;  Thorwegan  vs. 
King,  111  U.  S.,  545,  555;  Railway  Co.  vs.  Belliwith,  83 
l  ed.,  43? ,  439-43;  Railroad  Co.  vs.  Diffendaffer,  125  Fed., 
893,  895. 

A  charge  of  fraud  must  be  clearly  and  distinctly  proved 
by  the  party  who  asserts  it."  Fivey  vs.  Railway  Co.,  67 
N.  J.  L.,  627,  633-4. 

“The  proof  must  be  so  full,  clear  and  decisive  as  to  leave 
no  reasonable  doubt  in  the  mind  of  the  chancellor.”  Barker 
vs.  Railway  Co.,  65  Fed.,  460. 

“The  rule  is  of  long  standing,  and  is  of  universal  applica¬ 
tion,  that  the  evidence  tending  to  prove  fraud,  and  upon 
which  to  found  a  verdict  or  decree,  must  be  clear  and  satis¬ 
factory.”  Holton  vs.  Davis,  108  Fed.,  138,  151;  Wood  vs. 
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Davis,  Ih.,  130,  132;*Dringer  rs.  Railway  Co.,  42  N.  J.  Eq., 
573,  581,  all  citing  Lalone  rs.  U.  S.,  154  U.  S.,  255,  257. 

“1  lie  evidence  of  fraud  must  be  clear,  precise  and  indubi¬ 
table ;  otherwise  it  should  be  withdrawn  from  the  jury  (ci¬ 
tations).  Since  parties  are  allowed  to  testify  in  their  own 
behalf,  it  has  become  still  more  necessary  that  this  impor¬ 
tant  rule  should  be  strictly  adhered  to  and  enforced.” 
Sharswood,  J.,  in  Railway  Co.  7’S.  Shay,  82  Pa.  St.,  198, 
re-announced  in  De Douglas  rs.  Traction  Co.,  198  Pa.  St., 
430. 

“To  infer  fraud  from  anything  but  the  strongest  and 
most  satisfactory  proof  is  to  infer  a  criminal  thought  or  dis¬ 
position  in  a  man,  which  is  against  the  presumption  of  the 
law.  Pederson  7’S.  Railway  Co.,  33  Pac.,  351,  citing  Rose 
rs.  Railroad  Co.,  12  Atl.  Rep.,  78. 

The  proof  must  be  “clear  and  indubitable."  Wenston  Co. 
7's.  Purnell,  75  Md.,  113.  118:  “the  clearest,  most  positive 
proof,"  Klauber  rs.  Wright.  52  Wise..  303,  313-14;  “clear, 
convincing  and  satisfactory.”  Strout  rs.  Lewis,  104  Me.,  (55 ; 
“clear,  precise  and  indubitable,”  Cummins  rs.  Hurlbut,  92 
Pa.  St.,  165. 

Even  in  equity,  where  relief  may  often  be  given,  or  de¬ 
fenses  sustained,  on  the  ground  of  fraud,  which  would  not 
hold  at  law,  a  similar  rule  is  universally  applied.  Atlantic 
Delaine  Co.  rs.  James,  94  L\  S.,  207.  214:  Maxwell  Land 
Grant  Case,  121  U.  S.,  325,  380;  Railroad  Co.  rs.  Dull,  124 

U.  S.,  173,  183:  U.  S.  vs.  Rudd.  144  U.  S..  154,  161  :  U.  S. 

+ 

7's.  I  elephone  Co.,  167  U.  S.,  224,  240-1  ;  Farnsworth  7*s. 
Dtiffries,  142  U.  S.,  43,  47. 

Status  of  the  Witnesses  to  Prove,  an  Element  to  be 

Considered. 

As  declared  in  Railroad  Co.  7S.  Shay,  82  Pa.  St.,  198, 
“since  parties  are  allowed  to  testify  on  their  own  behalf,  it 
has  become  still  more  necessary  that  this  important  rule 
should  be  strictly  adhered  tt>  and  enforced.”  In  the  case 
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at  bar,  the  charges  of  fraud  rest  largely  upon  the  testimony 
of  appellee,  and  of  her  mother,  who  is  strongly  allied  with 
her  interest.  As  shown  by  the  record,  the  mother  and 
father  had  become  greatly  embarrassed  financially — to  such 
an  extent  that  even  their  household  furniture  was  sold 
under  an  execution,  and  bought  in  in  the  name  of  appellee 
(Rec.,  pp.  101-103,  477),  whose  property,  with  the  excep¬ 
tion  of  a  single  piece  conveyed  to  her  by  a  deceased  aunt, 
was  gratuitously  conveyed  to  her  by  the  father  and  the 
mother,  both  of  whom  lived  with  her  upon  its  proceeds 
after  the  conveyances  thus  made  (Rec,  pp  122,  151,  172, 
101).  It  may  be  of  further  assistance,  in  determining  the 
weight  to  which  their  testimony  is  entitled,  to  state  some 
of  the  features  of  the  case  which,  it  is  submitted,  tend  to 
show  how  strongly  biased  these  witnesses  are,  and  to  what 
extent  they  have  gone  in  the  effort  to  establish  a  case 
against  the  defendants. 

The  defendants  Early  &  Lampton  alleged  in  their  an¬ 
swers  (Rec.,  pp.  37,  30,  41,  46,  50,  51)*  that,  so  far  from 
relying  exclusively  upon  the  judgment  and  advice  of  the 
defendants  Early  and  Lampton  in  the  several  real  estate 
transactions  of  which  she  complains,  appellee  consulted, 
was  aided  by  and  relied  upon  the  judgment  of  her  father, 
Mr.  Lawrence  Sands,  who  for  many  years  had  been  in  the 
real  estate  business,  and  was  familiar  with  real  estate  trans¬ 
actions  and  values.  It  being  undeniably  proved  that,  cer¬ 
tainly  as  to  the  Mintwood  Home  exchange  (Rec.,  p.  128) 
and  the  deeds  to  1850  and  1863  Mintwood  Place  (Rec.,  pp. 
160,  161),  two  of  the  principal  transactions  in  which  it  is 
sought  to  establish  fraud  on  the  part  of  the  defendants, 
Lawrence  Sands  did  take  an  active  part,  extending  in  the 
case  of  Mintwood  exchange  to  every  detail  of  the  trans¬ 
action,  the  appellee  and  her  mother  conceived  it  necessary 
to  offset  these  facts  by  the  claim  that  the  father  and  hus¬ 
band  was,  throughout  the  extent  of  the  relations  between 
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the  plaintiff  and  the  defendants  a  besotted  imbecile,  in¬ 
capable  of  transacting  business  or  giving  advice  with  re¬ 
spect  to  any  transactions,  never  relied  upon  by  them  in  any 
transaction  (Rec.,  pp.  130,  208,  209,  217,  218,  222,  223), 
and  whose  inability  to  advise  with  or  be  relied  upon  by  the 
appellee  was  known  to  and  admitted  by  the  defendant 
Lampton,  in  conversations  which,  according  to  the  appel¬ 
lee’s  recollection,  were  held  in  Lampton’s  office  where  other 
people  were  probably  present  (Rec.,  p.  163).  Lampton, 
according  to  this  statement,  declared  that  he,  or  the  firm, 
were  more  interested  in  appellee  than  if  she  were  a  rela¬ 
tive  ;  that  he  would  do  for  her  as  for  his  own  child ;  that 
he  knew  she  had  no  knowledge  of  business  affairs,  and  that 
her  father  was  in  such  a  condition  as  to  be  of  no  assistance 
to  her  (Rec.,  pp.  133,  163).  Mr.  Lampton  does  not  cor¬ 
roborate  appellee  and  her  mother,  and  Mr.  Early  (Rec.,  p. 
461)  and  Mr.  Limerick,  a  clerk  in  the  office  (Rec.,  p.  462), 
testify  that  no  conversation  when  such  statements,  or  any 
of  a  similar  character  were  made,  ever  took  place  in  their 
presence  or  hearing  (Rec.,  p.  462). 

It  is  a  somewhat  remarkable  fact  that  when  Mrs.  Sands 
testified  as  to  her  husband’s  condition  for  sobriety,  she 
placed  the  time  and  extent  of  what  she  was  pleased  to  call 
his  “habitual  intoxication,"  as  covering  the  exact  period 
during  which  Early  &  Lampton  had  charge  of  appellee’s 
affairs,  to  wit:  “From  October,  1904,  to  January,  1908” 
(Rec.,  p.  209).  The  firm  first  had  business  dealings  with 
appellee  in  1904  (Rec.,  p.  200.  Their  connection  with  ap¬ 
pellee  ceased  in  January,  1908  (Rec.,  p.  414).  Mrs.  Sands 
said  that  from  October,  1904,  “He  was  not  able  to  get  out 
of  his  bed  for  weeks  at  a  time” — “never  thought  of  busi¬ 
ness  and  would  not  allow  anyone  to  make  a  suggestion  to 
him  on  that  subject” — “Lost  all  interest  in  things”  (Rec.. 
p.  209).  It  is  also  quite  remarkable  that  according  to  her 
testimony,  Mr.  Sands  had  stopped  drinking  about  a  month 
previous  to  his  taking  the  witness  stand  in  this  case,  so 
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that  at  the  time  he  testified  he  was  not  drinking  at  all;  but 
she  said  that  immediately  afterwards  he  commenced  again 
(Rec.,  pjx  209,  217).  “He  was  unfit  for  business  all  that 
time,”  referring  to  the  period  from  October,  1904,  to  Janu- 
ary,  1908.  Again  she  repeats  that  in  October,  November 
and  December,  1904,  “he  was  not  able  to  get  out;  he  was 
very  ill.” 

I  he  fact  of  the  matter  was  that  during  that  very  period 
in  October,  1904,  Mr.  Sands  was  very  actively  engaged  in 
the  deal  which  resulted  in  the  exchange  of  the  Mintwood 
Home  property  for  the  Margaret.  1020  Eighteenth  Street, 
and  the  cash  and  notes  above  referred  to  (Rec.,  pp.  117, 
120,  121,  129).  He  was  present  in  Early  &  Lampton’s 
office  when  the  exchange  was  closed,  went  over  the  state¬ 
ment  and  “practically  closed  it  himself”  (Rec.  p.  127). 
Appellee  in  her  testimony  admits  that  her  father  was  pres¬ 
ent  at  this  time  (Rec.,  p.  153)  and  she  does  not  recall 
that  he  was  then  intoxicated  (Rec.,  p.  170).  She  said  that 
she  heard  Lampton  talking  to  her  father  about  the  matter 
(Rec.,  p.  150).  Mr.  Bradford,  a  disinterested  witness,  testi¬ 
fies  that  the  negotiations  were  with  Mr.  Sands  (Rec.,  pp. 
253,  388,  389,  391).  Mr.  Cheslev,  another  disinterested  wit¬ 
ness,  says  the  same  thing  (Rec.,  p.  285).  Evidently  appel¬ 
lee’s  counsel  recognized  the  effect  of  Mrs.  Sands’  testimony 
as  to  her  husband’s  inability  to  go  out  of  the  house  in  the 
fall  of  1904,  because  as  soon  as  he  commenced  to  re-examine 
her,  he  directed  her  attention  to  this  matter  again  in  the 
following  question :  “Well,  is  it  or  is  it  not  a  fact  that  Mr. 
Sands  was  confined  to  his  house  and  unable  to  be  about 
in  the  month  of  October,  1904?”  To  this  she  replied:  “Oh! 
yes,  he  was  confined  to  his  house  all  that  fall.  Well,  he 
would  go  out  sometimes,  you  know,  but  he  was  a  sick 
man  the  whole  fall  and  all  the  winter.  Dr.  Deale  attended 
him”  (Rec.,  p.  222).  On  re-cross  examination  she  denied 
point  blank  that  she  had  made  these  statements.  She  said 
“October  10,  1904,  Mr.  Sands  came  up  from  the  country 
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to  attend  a  wedding — did  not  say  lie  was  unable  to  go  out 
at  that  time  said  lie  was  drinking.  Q.  Did  vou  not  say 
he  was  sick  and  unable  to  go  out  at  that  time?  A.  No  you 
misunderstood  me.  He  was  sick  from  drinking.  Mr.  Sands 
was  not  able  to  do  anything  in  business,  but  went  out 
occasionally.  It  was  later  that  same  year  that  he  lay  al¬ 
most  unconscious.  He  was  not  able  to  attend  to  any  busi¬ 
ness  whatever  in  October,  1004,  because  he  was  drinking 
and  was  drunk  a  good  deal  of  the  time,  and  a  person  in  that 
condition  don’t  take  much  interest  in  business.  Absolutely 
certain  there  were  no  times  in  October,  1004,  when  Mr., 
Sands  was  capable  of  examining  accounts  and  looking  after 
business  matters.”  She  again  states  that  since  October, 
1004,  there  was  no  time  when  he  was  in  a  condition  to  talk' 
business  except  the  time  when  he  was  a  witness  in  this 
case!  (Rec.,  p.  223).  Suffice  it  to  say  that  Mrs.  Sands 
stands  absolutely  alone  in  this  testimony!  Possibly  this 
testimony  may  be  explained  to  some  extent  by  her  state¬ 
ment  that  she  knows  nothing  about  the  Mintwood  Home 
sale  prior  to  its  taking  place ;  that  she  is  not  a  business 
woman  (Rec.,  p.  207),  and  does  not  know  a  thing  about 
business  (Rec.,  p.  218). 

Appellee  herself  was  driven  by  her  father’s  testimony 
in  this  case  to  explain  away  its  force  by  resorting  to  the 
plea  of  his  intoxication,  but  she  does  not  go  so  far  as  her 
mother  does.  Of  course,  she  admitted  that  when  he  con¬ 
veyed  the  Mintwood  Home  property  to  her  in  1904,  lie 
was  capable  of  making  a  valid  deed  or  contract  (Rec.,  p. 
131).  She  said  she  only  regarded  him  as  incapable  when 
he  was  actually  under  the  influence  of  licpior  ( Rec.,  p. 
152).  She  contents  herself  with  the  statement  that  at  the 
time  of  the  closing  of  the  Mintwood  Home  transaction  ‘‘my 
father  was  so  often  under  the  influence  of  liquor  that  I 
could  not  depend  upon  him  for  any  business  advice.”  She 
stated  that  “at  the  present  time  he  is  quite  well;  not  very 


strong,  but  in  better  health  than  he  yvas  then”;  that  he 
is  not  drinking  right  now  (Rec.,  p.  130).  She  admits  that 
the  only  information  she  had  which  led  up  to  the  transfer 
of  185!)  and  1803  Mintwood  Place,  came  from  her  father; 
that  he  wrote  to  her  while  she  was  abroad,  sending  her 
those  deeds  for  execution,  and  that  upon  his  advice  and 
without  information  from  anybody  else,  she  executed  them 
(Rec.,  ]).  160)  ;  also  that  “while  she  was  abroad  she  wrote 
to  her  father  about  getting  money  from  Early  &  Lampton 
(Rec.,  p.  159).  It  is  very  evident  that  at  that  time  she 
was  depending  upon  her  father  s  advice,  because  she  wrote 
to  Lampton  from  abroad  (Rec.;  p.  336)  “if  father  thinks 
best  I  will,  of  course,  sell  the  Mintwood  houses,  as  I  real¬ 
ize  they  do  not  pay  enough  on  the  investment.”  Again 
she  wrote  to  Lampton  asking  him  to  tell  her  father  that  she 
had  signed  some  notes  which  Lampton  had  sent  for  her 
signature ;  “that  he  writes  such  distressing  letters  always 
about  buiness  affairs  and  worries  us  terribly”  (Rec.,  p. 
338).  Mrs.  Sands  herself  while  abroad  seems  to  have  been 
in  the  habit  of  communicating  with  her  husband  about 
business  affairs,  for  in  a  letter  to  Lampton  she  refers  to 
his  having  written  her  that  interest  on  the  St.  George 
Apartment  House  was  two  years  unpaid  (Rec.,  p.  337). 

Notwithstanding  Mr.  Lawrence  Sands  has  been  a  resi¬ 
dent  of  this  City  and  a  man  of  considerable  business  af¬ 
fairs  for  many  years,  having  many  acquaintances  by  whom 
his  alleged  incompetency  could  have  been  proven  if  it 
were  true,  not  a  single  witness  was  called  by  the  appellee 
to  corroborate  their  story  in  this  regard,  except  that  of  the 
family  physicion,  Dr.  Henry  B.  Deale,  who  testified  (Rec., 
p.  224)  that  he  entered  upon  the  practice  of  his  profession 
in  1888,  and  shortly  after  that  became  the  family  physi¬ 
cian  ;  that  he  never  attended  Lawrence  Sands  for  any  pro¬ 
longed  illness,  the  longest  being  at  the  Mendota  Apartment 
House  for  some  two  or  three  months  (the  year  he  does  not 


recall),  and  the  visits  being  from  six  to  eight  in  number, 
the  symptoms  being  an  enlarged  liver,  fluid  in  the  abdo¬ 
men  and- weakened  heart,  frequently  caused  by  the  exces¬ 
sive  use  of  alcohol,  but  that  he  could  not  say  this  was  the 
direct  cause  in  this  case:  tlidt  he  saw  nothing  in  his  condi¬ 
tion  to  indicate  any  mental  derangement  of  any  kind,  that 
anyone  could  see  he  was  a  sick  man,  but  that  the  witness 
did  not  think  his  mental  condition  would  have  given  evi¬ 
dence  that  there  was  anything  out  of  the  wav — a  certain 
amount  of  nervousness,  but  nothing  more  than  any  other 
illness  would  have  produced.  Me  had  been  the  family 
physician  of  the  Sands  family  for  twenty  years.  The  Men- 
dota  illness  was  not  the  kind  calling  for  frequent  visits — 
he  was  much  prostrated  for  three  or  four  weeks,  aftet 
which  he  improved,  and  with  the  exception  of  this  attack- 
witness  recalls  no  professional  attendance  to  Mr.  Sands 
except  an  occasional  visit  or  two  (Rec.,  p.  ‘225). 

The  defendant  Early  testified  that  he  had  known  Law¬ 
rence  Sands  about  18  years,  saw  him  very  frequently, 
thought  he  was  clever  in  real  estate  transactions,  in  which 
business  lie  had  been  engaged  for  a  long  time :  never  saw- 
him  throughout  his  acquaintance  more  than  three  or  four 
times  when  he  was  very  intoxicated,  or  unfit  for  business; 
his  condition  from  1904  to  1908  was  equally  intelligent  and 
clever  about  all  real  estate  transactions,  as  during  the 
earlier  period  of  his  acquaintance  (Rec..  p.  455).  Mr. 
Lampton  has  known  Lawrence  Sands  for  about  15  vears, 
has  seen  him  unde/  the  influence  of  intoxicants,  but  al¬ 
ways  capable  of  transacting  any  business  he  was  engaged  in 
and  in  witness’  opinion  ’he  has  always  been  capable  of 
transacting  business  (Rec.,  p.  471).  The  witness  John  T. 
Chesley  has  known  Lawrence  Sands  since  about  1898;.saw 
him  pretty  frequently  from  1905  to  1908;  Sands  was  in  his 
office  several  times  during  the  negotiations  for  the  exchange 
of  the  Mi nt wood  property;  thinks  has  seen  him  only  twice 
during  the  entire  period  of  their  acquaintance,  under  the 
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influence  of  liquor  to  such  an  extent  that  he  was  incapable 
of  transacting*  business ;  gave  witness  the  impression  of 
making  pretty  shrewd  deals,  and  getting  all  there  was 
out  of  them.  On  the  two  occasions  referred  to,  witness 
suspected  he  was  not  capable  of  transacting  business,  but 
never  did  so  before  or  after  those  occasions  (Roc.,  p.  463). 

Ben  B.  Bradford  testifies  that  he  saw  Mr.  Sands  during 
the  negotiations  leading  up  to  the  exchange  of  the  Mint- 
wood  Home  property;  that  Sands  was  absolutely  sober 
while  he  was  in  Claiborne,  Maryland,  when  he  saw  him  in 
the  fall  of  1 1)04,  but  that  afterwards  while  the  negotiations 
were  going  on  in  Washington  he  was  imbibing  some,  but 
he  seemed  perfectly  clear  with  respect  to  his  ability  to 
understand  the  business  he  was  attending  to  (Rec.,  pp. 
25d,  254).  In  view  of  the  testimony  of  all  the  witnesses 
abo\e  referred  to  it  is  not  believed  that  much  reliance  can 
be  placed  upon  the  testimony  of  appellee  and  her  mother 
with  regard  to  Mr.  Sands’  incapacity  to  transact  business. 

It  is  very  confidently  contended  that  appellee  has  proved 
by  her  own  testimony  that  her  recollection  is  so  little  to 
be  relied  upon,  that  the  testimony  which  she  has  given  in 
this  case  regarding  her  dealings  with  Early  &  Lampton 
can  hardly  be  taken  at  its  face  value.  As  illustrations  of 
this,  the  following  may  be  mentioned: 

She  stated  positively  that  in  settling  up  the  sale  of  the 
Mint  wood  Home  property  she  received  a  cash  payment  of 
only  $2,000.00  and  that  that  was  in  the  form  of  a  check  - 
(Rec.,  p.  140).  1  he  fact  is  that  the  deposit  slip  Accom¬ 

panying  her  deposit  in  bank  shows  conclusively  that  it  was 
in  the  form  of  currency  (Rec.,  pp.  437,  438).  This  may 
not  seem  of  very  much  importance,  but  in  view  of  the 
controversy  which  was  raised  over  it,  any  inconsistent 
i  statements  made  by  her  in  that  respect  assume  signifi¬ 
cance  At  a  later  session  when  under  cross  examination  by 
Early  s  counsel,  she  alleged  that  whatever  she  got  at  that 

time  was  in  the  form  of  a  check.  “I  am  sure  I  never  got 
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any  cash”  (Rec.,  pp.  169,  170).  When  under  cross  exam- 
niation  by  Lampton’s  counsel,  however,  upon  being  shown 
a  check  tor  $2,496.28  which  was  drawn  up  merely  as  a 
memorandum  by  Lampton  and  never  deposited  in  any  bank 
(Rec.,  pp.  224,  441,  468),  Lampton  having  paid  her  that 
amount  in  cash,  she  admits  that  she  has  not  the  slightest 
recollection  about  the  affair  (Rec.,  p.  196).  The  last  state¬ 
ment  is  undoubtedly  correct.  She  probably  remembers  no 
more  about  the  closing  of  the  ilintwood  Home  deal  (Rec., 
p.  b>4)  than  she  does  about  who  originally  placed  that 
property  in  the  hands  of  Early  &  Lampton  for  the  collec¬ 
tion  of  rents.  As  to  that  she  admits  that  she  cannot  re- ' 
member  the  details,  she  cannot  give  the  date  nor  even  the 
month,  does  not  remember  whether  the  transaction  oc- 


curred  in  her  own  home  or  at  their  office  (Rec.,  p.  153). 
Although  she  had  previously  stated  that  she  had  conferred 
with  Early  about  the  Mint  wood  Home  exchange,  she  finally 
admitted  under  cross  examination  that  she  did  not  remem¬ 
ber  a  thing  about  it  (Rec.,  p.  176).  She  does  not  even 
remember  whether  she  herself  ever  collected  any  of  the 
rents  from  that  property  after  she  rented  it  to  the  Bristol 
School  (  Rec.,  p.  191),  and  before  it  went  into  the  hands  of 
Early  &  Lampton.  It  is  very  peculiar  that  although  there 
can  be  no  question  about  the  very  straitened  circumstances 
in  which  the  family  was  placed  at  this  time,  appellee  states 
that  she  did  not  know  her  father  and  mother  were  in  finan¬ 
cial  straits  (Rec.,  pp.  155,  191),  though  she  does  admit 
telling  Early  &  Lampton  to  give  him  small  sums  of  money 
(Rec.,  p.  155),  and  does  remember  under  cross  examination 
that  their  furniture  and  property  had  been  seized  on  exe¬ 
cution  (Rec.,  p.  191),  and  that  she  authorized  Lampton  to 
secure  its  release  (  Rec.,  p.  192). 


Still  further  testifying  with  regard  to  the  Mintwood 
Home  exchange  and  the  $8,500.00  in  notes  which  she  re¬ 
ceived  from  Kehoe  and  stated  that  she  had  placed  in  bank 
(Rec.,  p.  154),  she  says  that  she  withdrew  them  from  Riggs 
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Bank  and  gave  them  to  Lampton  between  November,  11)04, 
and  January,  11)05  (Rec.,  pp.  132,  133,  162).  She  stated 
positively  her  purpose  in  withdrawing  them  as  follows : 
“I  know  it  was  to  pay  $2,500.00  on  the  St.  George  Apart¬ 
ment  House,  and  1  was  told  that  it  was  necessary  to  pay 
$2,000.00  on  the  Margaret  Apartment  House’*  (Rec.,  pp. 
132,  162).  Again  on  page  156  she  testifies  that  the  second 
trust  on  the  Margaret  was  curtailed  with  cash  from  the 
$8,500.00  notes  which  she  withdrew  from  the  Riggs  Bank. 
But  this  time  she  only  professes  to  remember  that  she  had 
given  these  notes  to  Lampton  “to  pay  $2,500.00  on  the 
St.  George  Apartment  House.”  When  specifically  asked 
whether  it  was  not  also  to  pay  the  $2,000.00  on  the  Mar¬ 
garet,  at  this  time  she  answered:  “I  do  not  remember 
anything  about  that.  1  trusted  him  so  completely ;  didn't 
question  what  they  did  with  what  they  took”  ( Rec.,  p. 
157).  Only  two  weeks  later  (Rec.,  pp.  121),  166),  when  she 
was  cross  examined  again  on  this  same  subject,  she  seems 
to  have  completely  forgotten  that  this  $$,500.00  of  notes 
were  ever  in  the  bank  or  that  she  ever  stated  that  they 
were.  The  following  testimony  was  given  by  her  on  this 
occasion  (Rec.,  pp.  174,  175,  176): 

“Q.  When  did  you  first  learn  that  a  curtail  of 
$2,500.00  or  $2,400.00  was  required  on  the  St.  George 
Apartment  House  incumbrance?  A.  1  think  it  was 
in  February,  11)05. 

“O.  Wasn’t  it  a  little  earlier  than,  that?  A.  No, 
I  don’t  recall  that  it  was  earlier. 

“O.  What  means  did  you  adopt  for  raising  that 
money?  A.  It  was  paid  out  of  some  of  the  money 
that  Kehoe  paid  for  the  property.  Mint  wood. 

“O.  You  withdrew,  did  you  not,  the  $8,500.00  Ke¬ 
hoe  notes  from  Riggs  Bank  in  order  to  enable  Early 
and  Lampton  to  raise  it?  A.  I  don't  recall  that  those 
notes  were  in  bank. 

“Q.  You  testified  that  they  were?  A.  That  the 
$8,500.00  were  in  the  bank? 

“O.  Yes,  and  that  you  withdrew  them  in  either 
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December  or  January  for  the  purpose  of  •raising’  this 
curtail;  is  not  that  correct?  A.  Maybe  I  did  but  f 
don't  recall  whether  Early  and  Lampton  held  the 
notes  or  whether  I  held  them  at  the  bank,  because  I 
-  can  t  find  that  out  at  the  bank,  and  I  can’t  recall. 

“Q.  You  testified  when  we  last  met  that  you  de¬ 
posited  those  $8,500.00  in  notes  with  Riggs  and  Com¬ 
pany  and  that  you  withdrew  them  in  December  or 
January  and  gave  them  to  Early  and  Lampton  in 
order  to  raise  this  money  for  the  curtail,  was  that 
a  mistake?  A.  It  must  have  been  a  mistake,  because 
I  don't  really  remember  depositing  the  notes  for  $8,- 
500.00  in  Riggs  Bank. 

“Q.  Ret  me  read  you  from  your  direct  testimony 
at  page  fifty-six  of  the  record.  Mr.  Sullivan  was 
questioning  you. 

"  ‘Q.  Did  you  ever  withdraw  from  the  Riggs  Bank 
the  $8,500.00  in  notes  of  Kelioe  deposited  there  in 
October,  1004?  A.  I  did.  v 

“Q.  Now,  when  did  you  do  so,  and  explain?  A. 
1  don’t  remember  the  exact  date  when  I  withdrew 
them,  but  I  know  it  was  to  pay  $2,500  on  the  St. 
George  Apartment  House,  and  I  was  told  that  it 
was  necessary  to  pay  them  $2,000.00  on  the  Margaret 
Apartment  House. 

“‘Do  you  recall  about  what  month  it  was  that 
you  did  so  withdraw  those  notes,  and  to  whom  you 
gave  them?  A.  1  gave  them  to  Mr.  Lampton  between 
November  and  January. 

“ ‘Q.  What  year?  A.  1004.’ 

Was  all  that  a  mistake?  A.  I  don’t  know  that 
it  is.  T  may  have  become  confused  with  the  other 
note  of  $5,500.00  when  1  withdrew  that. 

“O.  You  didn’t  withdraw  the  $4,500.00  note  to 
raise  a  curtail  on  the  St.  George,  did  you  ?  A.  I  don’t 
recall  withdrawing  just  $2,500.00. 

“Q.  No,  this  doesn’t  say  you  withdrew  $2,500.00; 
it  says  you  withdrew  $8,500.00  in  order  to  raise  $2,- 
500.00  for  the  curtail.  You  didn’t  withdraw  the 
$5,500.00  note  in  order  to  raise  this  curtail  on  the 
St.  George,  did  you?  A.  Oh,  no. 
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Q.  lias  anything  occurred  to  you  since  you  last 
testified  to  make  you  desire  to  change  this  testimony 
t  at  you  gave  then  ?  A.  That  transaction  of  the 
notes  is  not  at  all  clear  in  my  mind.  I  can’t  tell  vou 
very  definitely.  ' 

Q-  ^  means  had  you  of  providing  this  $2,- 
500.00  curtail  except  these  Kehoe  notes?  A.  I  had 
no  other  means. 

Q.  \\  hat  information  was  given  you  as  to  what 
would  be  done  if  you  didn’t  make  the  curtail?  A.  1 
understood  it  was  absolutely  necessary  that  the  cur¬ 
tail  should  be  made. 

Q.  And  if  not  what?  A.  I  suppose  the  property 
would  have  been  sold. 

“Q.  Your  reason  for  making  that  curtail  then  was 
to  save  the  property  from  a  foreclosure  sale?  A 
Yes,  I  suppose  it  was.  I  recall  that  at  the  time  I  was 
advised  to  do  so,  and  just  what  the  reason  was  I 
don’t  remember. 

Q.  \\  ell,  you  have  told  us  in  your  direct  exam¬ 
ination  that  the  reason  Was  that  you  had  to  make  a 
curtail  of  $2,500.00  on  the -  A.  (interposing).  I 

know  I  had  to  make  it.  That  it  was  advisable  to 
make  it. 

“Q.  What  was  the  amount  of  the  mortgage  on  the 
St.  George?  A.  I  don’t  remember  that. 

“O.  At  page  one  hundred  and  sixteen  of  your 
cross  examination  you  testified  that  you  thought  the 
best  thing  to  do  with  the  property  yvas  to  reduce  the 
incumbrance  upon  it  when  you  had  the  opportunity.  . 
That  was  true,  was  it?  A.  Yes. 

”0.  And  that  was  true  as  to  both  the  St.  George 
and  the  Margaret,  was  it?  A.  Yes. 

“0.  At  page  fifty-three  of  your  testimony  in  chief 
you  stated  that  you  knew  the  exchange  of  the  Mint- 
wood  home  property  was  a  good  thing  for  you,  be¬ 
cause  Early  and  Lampton  assured  you  that  it  was. 

W  as  that  correct?  A.  I  took  their  word  for  it. 

Q.  Did  Mr.  Early  ever  tell  you  anything  about  it 
<it  all.  A.  I  dont  recall  just  when  I  spoke  to  Mr 
Early  about  it.  x 


"Q.  Did  he  ever  say  anything  to  you  at  all  about 
that  exchange?  A.  He  very  likely  did  in  the  office, 
but  I  could  not  swear  to  it. 

“O.  I  am  not  talking  about  likelihoods.  I  want 
to  know  if  you  remember  ever  talking  to  Mr.  Early 
on  that  subject  at  all?  A.  I  don't  know  that  I  did, 
and  I  don't  know  that  l  did  not. 

“Q.  Did  you  see  Mr.  Early  at  all  while  that  nego¬ 
tiation  was  in  progress?  A.  The  same  answer;  I 
don't  know  that  1  did  or  did  not. 

“Q.  On  reflection,  don’t  you  remember  that  he 
was  not  in  the  city  at  that  time,  and  that  you  never 
saw  him  at  all  about  it?  A.  I  don’t  remember  that. 

“Q.  And  that  you  never  had  any  conversation  with 
him  about  it  at  all  ?  A.  I  don't  remember. 

“Q.  W  hy  then  were  you  able  to  swear  the  other 
day  that  Mr.  Early  assured  you  that  it  was  such  a 
good  thing  to  do?  A.  I  thought  I  had  spoken  with 
both  members  of  the  firm.  It  is  very  far  back  for  me 
to  remember  details  of  a  thing  like  that. 

“O.  At  page  fifty-four  of  your  deposition  you  state 
that  you  first  learned  that  Early  and  Lampton  had 
collected  $.‘>,000.00  on  Kehoe’s  $8,500.00  in  notes  .in 
February,  1005.  That  is  not  the  first  time  you  heard 
about  it,  is  it,  Miss  Sands?  A.  I  don't  remember 
anything  about  that. 

“O.  You  heard  this  curtail  was  necessary  as  early 
as  December  or  January,  didn’t  you?  A.  I  don't 
remember  the  date. 

“Q.  And  you  withdrew  these  $8,500.00  in  notes 
from  Riggs  Bank  to  enable  them  to  raise  that  curtail 
in  December  or  January?  A.  I  think  it  was  Febru¬ 
ary. 

“Q.  You  %  don’t  mean  to  say  you  first  heard  it  was 
tp  be  done  in  February?  A.  I  don't  recall  the  date. 

I  left  it  entirely  to  them. 

“O.  When  did  you  get  this  Plaintifif’s  Exhibit  Xo. 

1  which  you  produced,  showing  how  the  Kehoe  $5,- 
059.00  collection  was  disbursed?  A.  I  don’t  know 
whether  1  had  it  among  my  papers  or  whether  it 
was  given  bv  Early  &  Lampton  to  my  counsel. 

“O.  You  saw  it  and  signed  the  receipt  that  is  at 
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the  foot  of  it  on  February  10th,  1005?  A.  I  signed 
it  upon  their  advice. 

f).  I  haven  t  asked  you  about  the  advice.  Since 
y  on  have  had  their  advice  have  you  learned  that  there 
is  anything  improper  in  your  giving  this  receipt?  A. 
1  don’t  know  anything  about  it. 

“Q-  You  did  get  this  $5,500.00  note  from  them— 
you  received  it  from  them  at  that  time,  didn’t  vou? 
A.  Oh,  yes.” 


*  After  this  $3,;>00.00  note  was  redelivered  to  Lampton,  he 
surrendered  it  to  Kehoc  in  return  for  the  latter’s  check  for 
$3,200.00,  payable  to  appellee’s  order  (Rec.,  pp.  242-244, 
200).  Appellee  remembers  endorsing  the  note,  but  cannot 
recall  endorsing  the  check  (Rec.,  pp.  143,  101),  although 
there  is  no  doubt  but  that  she  did  endorse  it  (Rec.  p.  109). 

During  the  course  of  Early  &  Lampton ’s  dealings  with 
the  property,  in  accordance  with  the  power  of  attorney  of 
March  10,  1005  (Rec.,  p.  36),  appellee  gave  Lamp- 
ton  several  checks  which  on  page  163  of  the  record  she 
states  she  thought  were  to  curtail  the  $750.00  note  recited 
in  those  powers  of  attorney  as  to  be  curtailed  in  that  way 
(  Rec.,  p.  162).  \\  hen  testifying  again  on  the  same  subject 
a  few  minutes  afterwards,  she  stated  that  she  could  not 
say  that  that  was  the  purpose  of  those  notes  (Rec.,  p.  166). 
As  to  this  $750.00  note  she  says  in  the  seventh  paragraph 
of  her  amended  bill  (Rec.,  p.  101),  that  she  denies  that  she 
was  indebted  in  any  such  sum,  but  in  testifying  about  it 
says  that  she  does  not  now  remember  what  the  note  was 
for,  but  suppose  she  did  know  at  the  time  (Rec.,  p.  101 ). 

She  attacks  the  action  of  Early  and  Lampton  in  raising 
$1,100.00  by  a  second  trust  on  1850  Mintwood  Place,  at¬ 
tempting  to  show  that  she  knew  nothing  about  that  trans¬ 
action,  by  the  statement  that  the  notes  on  which  alone  the 
money  could  have  been  raised,  were  signed  by  her  in  blank 
(Rec.,  p.  166).  Of  course,  these  notes  being  secured  by  a 
deed  of  trust,  the  deed  of  trust  would  necessarily  recite  the 
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amounts.  When  questioned  about  that,  the  only  explana¬ 
tion  she  could  gi\e  was  that  she  did  not  remember  signing 
and  acknowledging  tlte  deed  of  trust  before  a  notary  pub¬ 
lic  (  Rec.,  p.  Is*)).  As  a  matter  of  fact,  in  her  bill  of  com¬ 
plaint  she  admits  signing  both  the  notes  and  the  trusts 
(Rec.,  p.  23). 

She  stated  positively  that  she  -never  gave  any  orders  to 
have  any  of  her  debts  paid  out  of  the  proceeds  of  the  sale 
of  18G3  Mint  wood  Place  (Rec.,  pp.  180,  181).  She  was 
thereupon  confronted  with  the  written  order  which  she  was, 
obliged  to  admit  was  over  her  own  signature,  and  could 
only  explain  by  the  statement  that  she  did  not  know  what 
it  was  for  when  she  signed  it ;  that  she  did  not  pay  any 
attention  to  it ;  simply  signed  it  because  s(ae  was  told  it 
was  necessary  (Rec..  p.  181).  Later,,  however,  she  pro¬ 
duced  a  fragment  of  a  letter  from  Lampton  explaining 
the  matter  to  her.  and  then  she  contented  herself  with  say¬ 
ing:  “I  suppose  I  asked  him  as  a  precaution,  and  he  told  me 
to  sign  it,  and  I  signed  it"  (Rec.,  p.  435). 

\\  hen  questioned  as  to  the  receipt  of  proceeds  from  the 
sale  of  the  Xavy  Yard  properties,  a  transaction  about  which 
she  complains,  she  cannot  remember  receiving  the  money 
charged  to  her:  she  is  forced  to  admit,  however,  that  the 
endorsement  on  the  check  for  the  proceeds,  is  her  genuine 
signature  (Rec..  p.  43G)  ;  but  she  expects  the  charge  against 
her  account  to  be  withdrawn  upon  her  simple  statement 
that  she  feels  positive  she  never  received  it!  (Rec.,  p.  434). 

One  of  the  most  reckless  assertions  made  by  appellee 
in  support  of  her  fancied  grievance  resulting  from  her  claim 
that  she  was  not  told  of  the  impending  sale  of  the  Win¬ 
chester.  is  in  response  to  the  question:  “Did  you  see  either 
member  of  the  firm  often  after  your  return  from  Europe  in 
August,  iq)  to  the  time  that  the  Winchester  was  sold  in 
October,  15107 ?"  Her  answer  was:  “I  was  often  in  the 
office  and  with  both  members  of  the  firm,  and  neither  one 
-told  me  anything  about  it”  (Rec.,  p.  137).  This  does  not 
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tally  with  her  subsequent  statement  that  upon  her  return 
Irom  Europe,  she  came  to  Washington  and  only  remained 
here  two  or  three  days  and  then  went  to  Beverly,  and  was 
not  in  Washington  at  all  from  August  15th  to  October  1st, 
and  did  not  see  either  Early  or  Lampton  during  that  period 
(Rec.,  p.  108).  Inasmuch  as  the  Winchester  was  sold  on 
October  1st,  she  hardly  knew  how  to  explain  her  former 
statement,  her  attempted  explanation  being  that  "my 
mother”  was  in  the  office.  On  being  pressed,  she  stated 
that  she  was  in  the  office  at  some  time  during  the  three 
days  she  was  in  Washington  in  August  (Rec.,  p.  168). 
The  following  testimony  was  then  given  by  her  (Rec.,  pp. 
168,  169): 

”0.  How  many  times  do  you  remember  of  being 
in  their  office  during  those  three  days?  A.  I  can’t 
recall. 

“O.  More  than  once?  A.  I  don’t  recall  that.  But 
1  saw  Mr.  Lampton  at  his  own  residence. 

”Q.  While  you  were  here?  A.  Yes. 

"Q.  I  am  now  asking  about  the  visits  to  the  office 
when  you  saw  both  members  of  the  firm.  What  took 
place  between  you  and  Mr.  Early  in  August,  1901, 
if  you  recall?  A.  I  don’t  recall. 

”Q.  Do  you  remember  seeing  him  in  August, 
1901 1  A.  I  could  not  say  positively  that  I  did.” 

Mrs.  Sands  did  not  attempt  to  corroborate  her  daughter 
with  regard  to  the  numerous  interviews  which  appellee 
had  first  alleged  that  she  had  with  the  two  members  of 
this  firm  (Rec.,  p.  210). 

These  are  merely  samples  of  inconsistencies  and  inaccu¬ 
racies  in  appellee’s  testimony.  Whatever  the  cause  of 
them  may  be,  the  efifect  iS  to  render  untrustworthy  anything 
she  may  have  testified  to  in  this  case  which  is  uncorrobor¬ 
ated  by  unimpeachable  evidence.  The  gist  of  her  com¬ 
plaint  is  really  contained  in  her  own  language  (Rec.,  p. 
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]?T),  when  pressed  by  Early's  counsel  to  state  what  was 
wrong  with  the  dealings  of  Early  &  Lampton  with  her: 
“I  am  practically  penniless  after  having  had  a  great  deal.” 
Possibly  the  explanation  for  this  penniless  condition  mav 
be  found  in  the  statement  of  her  own  father,  who  eettainly 
ought  to  know,  to  the  effect  that  it  “would  take  a  long 
pocketbook  to  supply  Mrs.  Sands'  and  Miss  Sands'  wants, 
and  that  it  would  take  a  Vanderbilt,  backed  up  by  an  Astor 
and  a  Rockefeller,  to  supply  their  demands;  that  every¬ 
thing  they  had  was  going  the  same  way;  that  they  had  a 
number  of  houses  on  Eighteenth  Street  that  they  had  ex¬ 
pended  all  of  their  income  from,  and  made  no  provision 
whatever  for  the  taxes,  interest  and  so  forth”  (Rec.,  pp. 
455,  456). 

Many  of  the  charges  in  the  bill  are  based  upon  the  allega¬ 
tion  that  the  defendants  Early  &  Lampton  have  not  ac¬ 
counted  to  the  appellee  as  they  should  have  done,  charges 
founded  upon  the  very  indistinct  recollection  of  appellee. 
In  view  of  the  fact  that  she  herself  lost  many  of  her  papers, 
and  that  the  papers  turned  over  to  her  counsel  were  at  one 
time  lost  (Rec.,  p.  216),  it  would  seem  hardly  fair  to  re- 
quire  from  these  defendants  a  complete  accounting  upon 
the  theory  that  no  proper  accounts  were  rendered,  when 
the  basis  for  such  a  suggestion  lies  in  the  mere  fact  that 
the  accounts  arc  at  the  present  time  not  in  appellee’s  pos¬ 
session. 

One  of  the  strongest  points  insisted  upon  by  appellee  in 
this  whole  controversy,  is  that  she  is  absolutely  incapable 
of  attending  to  business  matters  herself,  and  of  understand¬ 
ing  plain  and  simple  renditions  of  account.  She  further 
makes  similar  claims  in  regard  to  the  incapacity  of  her 
nrother  and  of  her  father  in  this  same  connection,  and 
thereby  attempts  to  show  that  she  is  a  weakling  in  the 
hands  of  the  defendants.  Before  discussing  how  far  the 
record  bears  her  out  in  these  contentions,  we  should  like 
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to  call  attention  to  a  statement  by  the  court  in  the  some¬ 
what  similar  case  of  Eyre  z's.  Potter,  15  How.,  42: 

“To  avoid  the  consequences  flowing’  from  the  acts 
of  the  complainant  touching  the  matter  of  this  con¬ 
troversy,  the  testimony  of  several  witnesses  has  been 
introduced,  to  prove  the  mental  incompetency  of  the 
complainant  With  respect  to  the  character  and  pur¬ 
poses  of  this  testimony,  it  may  he  remarked,  that  a 
position  in  a  court  of  justice  founded  upon  what  is 
in  eflfeet  the  stultification  of  the  person  who  assumes 
that  position,  is  one  to  he  considered  with  much  dif¬ 
fidence,  as  \\  admits  in  general  the  factum  which  it 
seeks  to  invalidate :  and  if  the  averments  on  which 
such  position  rests  he  true,  the  person  occupying 
that  position  should  he  in  court  by  a  guardian  or 
committee.  *  *  *  There  is,  however,  no  fact 

stated  by  one  of  these  witnesses  which  amounts  to 
proof  of  incapacity  on  the  part  of  the  complainant 
to  comprehend  the  character  of  her  acts,  and  of  the 
legal  consequences  incident  to  them  ;  and  much  less 
do  they  establish,  as  to  her,  $uch  an  aberration  or 
imbecility  of  mind  as  would  justify  a  presumption, 
and  much  less  a  legal  conclusion,  against  the  valid¬ 
ity  of  any  and  every  act  she  might  perform.  To 
such  a  conclusion  only  could  the  general  expression 
of  opinion  and  belief  of  these  witnesses  apply,  and 
such  a  conclusion  they  come  very  far  short  of  estab¬ 
lishing.” 

The  appellee  in  the  case  before  us  fails  to  make  out  her 
case  as  to  her  inability  to  understand  any  of  the  statements 
of  the  transactions  involved  in  the  suit. 

She  herself  made  the  lease  on  the  Mintwood  Home  prop¬ 
erty  (Rec.,  p.  152),  and  herself  attended  for  a  long  time 
to  the  collection  of  the  rents  from  1850  Mintwood  Place 
with  which  Early  &  Lampton  never  had  anything  to  do 
-  (Rec.,  p.  173).  She  had  sufficient  knowledge  of  business 
not  to  be  willing  to  sign  a  paper  without  knowing  what  it 
was  (Rec.,  p.  161).  She  admits  that  she  would  realize  the. 


40 


purport  of  a  paper  after  looking  at  it,  even  if  complicated 
(Rec.,  p.  181).  She  apparently  understood  banking  pretty 
well,  as  all  her  transactions  with  the  bank  go  to  show 
(Rec.,  pp.  19fi,  43fi).  A  conspicuous  illustration  of  her  acu¬ 
men  is  shown  in  the  fact  that  she  realized  that  in  order  to 
recover  from  the  defendant  Early  any  of  the  proceeds  of 
the  $3,500.00  Kehoe  note,  she  must  satisfy  the  court  that 
the  firm  of  Early  &  Lampton  had  contracted  to  enter  into 
the  speculation  which  Lampton  alone  had  suggested  to 
her.  From  the  very  first  time  she  was  questioned  about 
that  transaction,  although  she  admitted  that  she  had  never 
discussed  the  matter  with  Early,  she  attempted  to  show 
that  it  was  a  firm  affair.  She  says  she  felt  perfectly  safe 
because  I  felt  sure  that  I  was  protected  by  the  firm”  (Rec., 
p.  139),  a  mere  conclusion  of  the  appellee  with  nothing  to 
base  it  upon  but  the  supposition  which  she  was  astute 
enough  to  voice  on  every  possible  occasion  during  the 
course  of  her  testimony  ( Rec..  pp.  185.  18fi),  as  for  instance, 
where  she  says,  referring  to  the  proposed  speculation:  “I 
supposed  it  was  an  advantageous  deal  that  the  firm  knew 
of”  (Rec.,  p.  201). 

Appellees  counsel  seems  to  think  that  the  defendant’s 
contention  in  this  case  is  that  Miss  Sands  relied  altogether 
upon  the  advice  of  Mr.  Sands,  and  not  at  all  upon  that  of 
Early  &  Lampton.  The  real  position  of  the  defendants  is. 
of  course,  that,  while  much  of  appellee’s  business  was 
transacted  by  them,  nevertheless  in  all  cases  she  was  pos¬ 
sessed  of  independent  and  competent  advice  and  direction. 

I  his  fact  disproves  the  existence  of  that  confidential  and 
fiduciary  relationship  between  appellee  and  defendants, 
which  appellee  tries  so  hard  to  establish.  In  the  effort 
to  prove  that  the  mere  agency  of  Early  &  Lampton 
amounted  to  a  trusteeship,  an  attempt  is  made  to  show  that 
Mr.  Sands'  advice  and  participations  in  appellee's  affairs 
was  not  worth  much  after  all.  Evidence  in  this  regard 


shows  that  Mr.  Sands  drank,  was  even  occasionally  drunk; 
hut  establishes  on  the  other  hand  that  he  was  a  shrewd 
business  man,  and  was  in  no  wise  mentally  incapacitated. 
In  the  court  below  appellee's  counsel  reasoned  that  because 
Mr.  Lampton  tried  to  restrain  Mr.  Sands  from  drinking, 
Air.  Lampton  was,  therefore,  virtually  Mr.  ^Sands’  “com¬ 
mittee.  However,  common  sense  and  common  experience 
in  no  wise  justify  such  a  conclusion ;  but  teach,  on  the  other 
hand,  that  many  most  astute  business  men  drink,  and  that 
such  personal  habits  do  not  affect  their  business  capacitv. 

% 

/  THE  DOCTRINE  OF  UNCLEAN  HANDS. 

Another  ieature  of  the  bill,  we  submit,  is  of  so  grave 
a  character  as,  of  itself,  to  preclude  the  appellee  from  relief 
in  this  case,  even  if  otherwise  entitled  to  it,  unless  the 
doctrine  that  he  who  comes  into  equity  must,  as  the  con¬ 
dition  of  relief,  come  with  clean  hands,  is  to  be  entirely 
abrogated. 

Paragraph  22  of  her  amended  bill  is  as  follows  (Rec., 
pp.  31,  32)  :  • 

“22.  Complainant  further  avers  that  a  large  part 
of  the  moneys  and  property,  belonging  to  complain¬ 
ant  which  were  misappropriated  by  said  Early  and 
Lampton,  her  fiduciary  representatives,  went  into 
the  following  real  estate  in  the  City  of  Washington, 
District  of  Columbia,  standing  in  the  name  of  de¬ 
fendant  Charles  Early : 

(a)  North  35.08  ft.  of  sub-lot  1  in  Square  65; 

(*b)  Sublot  2  in  Square  65 ; 

(c)  Sublot  23  in  Square  65; 

(d)  Sublot  24  in  Square  65;  v 

(e)  Sublot  60  in  Square  111 ; 

(f)  Sublot  61  in  Square  111  ; 

(g)  Sublot  331  in  Square  156; 

and  also  into  the  following  real  estate  in  the  City  of 
Washington,  District  of  Columbia,  standing  in  the 


name  of  defendant  Anne  L.  Lampton,  wife  of  de¬ 
fendant  Lampton,  one  of  the  fiduciary  representa¬ 
tives  of  complainant : 

(a)  Sublot  49  in  Square  1<(>; 

(b)  Sublot  65  in  Square  208; 

and  that  complainant  has  an  equitable  lien  against 
all  of  said  real  estate  recited  in  this  paragraph  for 
the  moneys  misappropriated  by  said  Earlv  and 
Lampton  and  which  went  into  these  respective 
pieces  of  real  estate,  which  liens  she  prays  may  be 
enforced  in  this  suit.” 

i 
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As  alleged  in  the  answer  of  defendant  Early  (Rec.,  pp. 
54,  54),  and  is  not  attempted  to  be  denied,  every  one  of 
the  foregoing  pieces  of  property,  referred  to  as  standing  in 
his  name  were  owned  by  him  long  prior  to  1004,  in  which 
year  his  firm  first  had  any  connection  with  the  affairs  of 
the  appellee,  the  last  acquired  of  the  said  parcels  of  prop¬ 
erty  having  been  purchased  by  him  in  October,  1898,  six 
years  before  the  earliest  of  her  transactions  with  him.  So, 
with  respect  to  the  two  pieces  of  property  owned  by  Mrs. 
Lampton,  not  only  is  there  no  attempt  to  adduce  a  scintilla 
of  evidence  tending  to  show  that  any  moneys  claimed  by 
the  appellee  to  have  been  taken  from  her,  fraudulentlv  or 
otherwise,  went  into  these  properties,  but  the  testimony 
of  both  Mr.  and  Mrs.  Lampton  establishes  conclusivelv  the 
utter  absence  of  foundation  for  the  charge  (  Rec.,  pp.  228- 
232,  445).  Rut  the  case  goes  further  than  this.  The  ap¬ 
pellee  testifies  under  cross  examination  upon  this  subject 
(Rec.,  pp.  1 82,  183,  194),  that  neither  of  the  defendants 
bought  property  with  her  money  in  their  own  names  that 
she  knows  of ;  tliat  she  does  not  recall  that  anyone  told 
her  so,  or  that  she  ever  heard  it  in  any  way;  that  she 
read  the  amended  bill  before  signing  it  and  presumes  she 
read  the  allegations  now  under  consideration ;  but  she  does 
not  know  that  she  ever  heard,  from  any  source,  that  any  of 
her  money  was  used  by  Mr.  Early,  or  went  into  any  prop¬ 
erty  now  standing  in  his  name;  she  never  told  anybody 


that  she  knew,  thought  or  heard  that  any  of  her  money  went 
into  Mr.  Early’s  house  that  he  lives  in,  or  any  other  prop¬ 
erty  in  his  name,  except  that  she  thought  he  had  an  in¬ 
terest  in  the  Winchester,  which  is  not  among  the  prop¬ 
erties  mentioned  in  paragraph  22  of  the  bill ;  that  she 
supposes  she  made  the  claim  that  her  moneys  were  used  to 
buy  the  properties  in  Early’s  name  by  the  advice  of  coun¬ 
sel  ;  but  that  she  does  not  know  this,  and  that  she  would 
not  do  anything  by  advice  of  counsel  that  she  didn’t  think 
was  true.  She  makes  similar  admissions  in  regard  to  the 
charges  respecting  the  property  owned  by  Mrs.  Lampton. 
Brainerd  H.  Warner,  Jr.,  her  counsel,  who  was  allowed  the 
fullest  access  to  all  books  and  papers  of  Early  &  Lampton 
before  the  bill  was  filed,  and  whose  examination  of  them 
extended  through  some  five  or  six  weeks  (Rec.,  pp.  414- 
416),  testifies  that  paragraph  22  of  the  amended  and  sup¬ 
plemental  bill,  charging  that  the  moneys  of  the  appellee 
were  misappropriated  by  Early  and  Lampton  and  went  into 
the  real  estate  specified,  wa*s  not  supported  by  anything 
discovered  in  his  investigations,  in  the  course  of  which  he 
found  nothing  covering  a  charge  of  that  sort,  and  that  re¬ 
sponsibility  for  the  paragraph  in  question  rests  upon  his 
associate  counsel  (Rec.,  p.  426).  The  latter,  undertaking 
to  explain  the  charges  by  a  statement  placed  upon  the  rec¬ 
ord,  and  without  appearing  as  a  witness  or  affording  the 
defendants  the  opportunity  for  cross-examination,  alleges, 
in  effect,  that  the  charges  in  question  were  based  upon  the 
assumption  that  what  moneys  Mr.  Early  improperly  ob¬ 
tained  went  into  his  general  account,  and  the  further  as¬ 
sumption  that  it  was  used  by  him  in  paying  taxes  or  other 

* 

charges  against  his  realty — and  this  without  the  slightest 
attempt  to  show,  or  any  claim,  that  the  rents  and  profits 
from  Mr.  Early’s  properties  were  not  many  times  in  ex¬ 
cess  of  the  taxes  or  other  charges  due  against  them. 

/  * 

In  short,  the  allegations  were  made  not  onlv  without 
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the  slightest  foundation  in  fact  to  support  them,  but  with¬ 
out  any  reasonable  cause  to  believe,  or  any  belief  in  fact 
that  they  were  true,  or  upon  which  the  court  can  for  a 
moment  assume,  or  believe,  that  they  were  made  in  good 
faith.  Having  no  case  upon  which  to  enjoin  the  defendants 
from  that  use  of  the  property  to  which  they  were  entitled, 
pending  this  suit,  these  charges  were  manifestly  asserted 
for  no  other  purpose  than  to  create  l is  pendens,  which 
would  have  the  effect  of  such  an  injunction,  upon  un¬ 
founded  allegations,  belief  in  the  truth  of  which  is  not  as¬ 
serted,  but,  on  the  contrary,  is  in  effect  expresslv  dis¬ 
claimed  Does  such  a  complainant  come  into  equity  with 
clean  hands?  Is  such  an  abuse  of  the  process  of  the  court 
to  be  tolerated,  consistently  with  the  maintenance  of  such 
respect  for  the  administration  of  justice  as  the  courts  arc 
jealous  to  maintain,  and  as  public  policy  requires?  We 
submit  that  the  offense  is  one  which  cannot  justly  be  con¬ 
doned,  but  which,  of  itself,  demands  dismissal  of  the  bill. 

This  contention  does  not  come  as  a  surprise  to  the  ap¬ 
pellee,  or  to  her  counsel.  Immediately  upon  the  absence  of 
tin\  know  ledge,  information  or  belief  for  these  charges 
being  admitted  bv  the  appellee,  counsel  for  both  the  de¬ 
fendant  Early  and  the  defendant  Lampton  gave  notice  that 
the  court  would  be  moved  at  the  hearing  to  dismiss  the 
bill  “on  the  ground  that  the  plaintiff  does  not  come  into 
a  court  of  equity  with  clean  hands,  in  view  of  these  allega¬ 
tions  in  the  bill,  and  the  admission  that  there  is  no  foun¬ 
dation  for  them  whatever”  (Rec.,  p.  194).  This  was  a 
specific  notice  that  the  attitude  of  defendant  Early  as  out¬ 
lined  in  paragraph  22  of  his  amended  bill,  had  not  changed 
(Rec.,  p.  53). 

Before  taking  up  in  detail  a  discussion  of  the  various 
assignments  of  error,  the  attention  of  the  court  is  respect¬ 
fully  invited  to  the  authorities  upon  the  Doctrine  of  Clean 
Hands.  Perhaps  the  case  most  directly  governing  the  mat- 
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te*  at  hand  is  Brown  vs.  Davis,  23  U.  S.  App.,  579. 
find  there  the  following  statement  by  the  court : 


We 


If  this  were  a  case  in  which  the  complainant  had 
come  into  court  with  a  fair  presentation  of  the  facts, 
evincing  a  disposition  to  assert  his  equities  without 
injury  to  others,  and  had  presented  the  matter  of 
estoppel  upon  the  real  facts  of  the  case,  as  above 
stated,  we  are  inclined  to  the  opinion  that  he  would 
not  have  been  turned  out  of  court  without  consid¬ 
eration  of  his  right  to  assert  the  estoppel  in  question. 
Such  a  case,  however,  is  'not  the  one  in  hand,  but 
rather  a  case  where  the  complainant,  by  his  reckless 
charges  of  fraud,  and  conspiracy  to  cheat,  swindle 
and  defraud  against  Harris  Masterman  (against 
whom  the  estoppel  was  sought  to  be  enforced),  and 
other  parties  against  whom  he  had  no  equity  what¬ 
ever.  impugning  their  personal  and  professional  in¬ 
tegrity  and  following  this  up  by  reckless  evidence  in 
support  thereof  which  the  slightest  investigation 
would  have  shown  him  to  be  wholly  unfounded,  pre¬ 
sents  himself  as  one  more  inclined  to  ask  equity  than 
to  do  equity,  and  one  not  in  court  with  such  clean 
hands  as  to  entitle  him  to  demand  of  the  court  to 
consider  favorably  to  him  the  partial  equity  sug¬ 
gested,  even  if  it  were  otherwise  well  founded/’ 

In  Sprigg  vs.  The  Western  Telegraph  Co.  and  Wm.  Or¬ 
ton  and  others,  4G  Md.,  G7,  we  find  the  following  statement: 

“The  mere  failure  of  the  complainant  to  state  ma¬ 
terial  facts  held  in  itself  to  be  sufficient  ground  to 
disentitle  him  to  the  equitable  relief  of  an  injunc¬ 
tion.” 

\  # 

✓ 

1  he  attention  of  the  court  is  further  called  to  the  judg¬ 
ment  in  Eyre,  et  al.,  vs.  Potter,  et  al.,  15  How.,  42: 

“And  here  it  may  be  proper  to  premise,  that  in 
the  examination  of  the  case  made  by  the  bill,  it  can¬ 
not  be  considered  as  one  of  constructive  fraud,  aris¬ 
ing  out  of  some  ^peculiar  relation  sustained  to  each 
3522 — 4 
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other  by  the  complainant  and  the  defendants,  and 
therefore  to  be  dealt  with  by  the  law  under  the  nec¬ 
essity  of  protecting  such  relation,  but  it  is  one  of 
actual,  positive  fraud,  charged,  and  to  be  judged  of 
according  to  its  features  and  character,  as  deline¬ 
ated  by  the  complainant,  and  according  to  the  proofs 
adduced  to  establish  that  character.  Although  cases 
of  constructive  fraud  are  equally  cognizable,  by  a 
court  of  equity,  with  cases  of  direct  or  positive  fraud, 
yet  the  two  classes  of  cases  would  be  met  by  a  de¬ 
fendant  in  a  very  different  manner.  It  seems  to  be 
an  established  doctrine  of  a  court  of  equity,  that 
when  a  bill  sets  up  a  state  of  actual  fraud,  and 
makes  that  the  grounds  of  the  prayer  for  relief,  the 
plaintiff  will  not  be  entitled  to  a  decree  by  establish¬ 
ing  some  of  the  facts  quite  independent  of  fraud, 
but  which  might  of  themselves  create  a  case  under  a 
totally  distinct  head  of  equity  from  that  which  would 
be  applicable  to  the  case  of  fraud  originally  stated. 
In  support  of  this  position  may  be  cited,  as  directly 
in  point,  the  case  of  Price  vs.  Berrington,  decided 
by  Ld.  Chancellor  Truro,  in  1851.  Vide  English 
Law  and  Equity  Reports,  vol.  7,  page  254.” 

In  tlie  case  of  Fisher  vs.  Boodv,  1  Cur.,  20(>,  we  find  the 
statement:  • 

f 

“If  a  bill  charges  fraud,  as  a  ground  of  relief,  it 
must  be  proved  :  and  the  proof  of  other  facts,  though 
included  in  the  charge  and  sufficient  under  some  cir¬ 
cumstances,  to  constitute  a  claim  to  relief  under  an¬ 
other  head  of  equity,  will  not  prevent  the  bill  from 
being  dismissed.  *  *  *  The  bill  is  to  be  dis¬ 

missed,  and  as  to  costs  I  shall  follow,  what  I  under¬ 
stand  to  be  a  settled  rule,  that  if  a  bill  charges  fraud, 
which  is  not  proved,  and  the  bill  is  dismissed,  the 
plaintiff  must  pay  costs.” 

In  Clarke  vs.  Wooster,  119  U.  S.,  325,  we  find: 

“Where  a  party  alleges  equitable  ground  for  re- 
lief.and  the  allegations  are  not  sustained,  as  where 
a  bill  is  founded  on  an  allegation  of  fraud,  which  is 


not  maintained  by  the  proofs,  the  bill  will  be  dis¬ 
missed  in  toto,  both  as  to  the  relief  sought  against 
the  alleged  fraud,  and  that  which  is  sought  as  in¬ 
cidental  thereto.” 

/ 

Attention  is  also  called  to  1  House  of  Lords,  605: 

•  #  » 

\  . 

‘‘Where  a  purchaser  seeks  to  be  relieved  against 
the  seller  on  the  ground  of  personal  fraud  by  the 
vendor,  and  the  alleged  fraud  is  not  proved,  he  is 
not  entitled  to  relief  on  any  other  ground.” 

For  further  authority  on  this  point  the  attention  of  this 
honorable  court  is  called  also  to  Price  vs.  Berrington,  Eng. 
Law  &  Eq.  Rep.,  vol.  7,  p.  259,  and  to  18  Ves.,  301. 

These  decisions  establish  that,  where  a  baseless  and  reck- 
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less  charge  of  fraud  is  made  in  a  bill  in  equity,  such  as 
that  contained  in  paragraph  22  of  complainant’s  amended 
bill,  complainant  loses  his  whole  case,  on  the  ground  that 
he  is  one  more  inclined  to  ask  equity  than  to  do  equity, 
and  one  not  in  court  with  such  clean  hands  as  to  entitle 
him  to  demand  of  the  court  to  consider  favorably  to  him 
other  equities  claimed,  even  if  they  were  otherwise  well 
founded.  They  establish  further  that  charges  of  fraud  reck¬ 
lessly  brought  against  third  parties,  as  is  the  case  of  the 
charges  brought  against  Fairfax,  Harper,  Dyar  and  Allen 
in  the  original  bill  (Rec.,  p.  56),  and  against  Norment  in 
the  supplemental  bill  (Rec.,  pp.  26-28),  also  do  violence  to 
the  doctrine  of  clean  hands,  and  disbar  complainant  from 
relief.  The  utter  recklessness  of  these  charges  is  shown  , 
by  the  fact  that  as  against  Harper,  Dyar  and  Allen  they 
were  later  dropped  (Rec.,  p.  60),  after  having  been  shown 
to  be  entirely  without  foundation.  They  establish  further  , 
that  where  actual,  positive  fraud  is  charged  in  the  bill,  but 
not  proved  in  the  evidence,  no  relief  can  be  given  for 
constructive  fraud  that  the  peculiar  relationships  between 
the  parties  might  show,  but  that  the  bill  is  to  be  dismissed 
in  toto.  Ih  Miss ‘Sands’  case  the  bill  charges  actual  fraud, 
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!>ut  her  counsel  in  argument  falls  back  on  constructive 
fraud  growing  out  of  the^alleged  fiduciary  relationship  of 
the  parties.  Even  these  allegations  of  constructive  fraud, 
it  is  submitted,  are  not  proved;  but  even  if  they  were,  the 
complainant,  according  to  the  established  rule  of  equity, 
and  the  authorities  cited,  would  be  denied  all  relief.  The 
cases  cited  further  establish  that,  where  a  bill  is  dismissed 
on  account  of  the  reckless  and  unfounded  charges  of  fraud 
contained  therein,  or  on  the  ground  that  actual  fraud’ is 
charged,  and  only  constructive  fraud  proved,  complainant 
must  bear  the  costs  of  the  action. 

Tn  the  case  at  bar.  the  defendants  have  consented  to  be 
charged  with  the  commissions  received  bv  them  as  insur¬ 
ance  rebates,  and  on  account  of  repairs  (Rec.,  p.  455)  ;  but 
because  of  the  concededly  untrue  charges  in  paragraph  22 
of  the  amended  bill,  for  which  no  foundation  existed  or  was 
believed  to  exist  when  the)’  were  made,  we  submit  that 
no  costs  should  accompany  these  items  consented  to,  or 
any  other  costs. 

SECOND  ASSIGNMENT. 

In  Decreeing  an  Immediate  Recovery  from  the  Defend¬ 
ants  Early  &  Lampton  of  $7,500.00  with  Interest,  being 
the  Proceeds  of  the  Sale  of  the  Mintwood  Home  Prop¬ 
erty. 

The  Mintwood'  Home  property,  which  had  been  deeded 
to  appellee  through  her  father  in  1004  (Rec.,  p.  122),  was 
encumbered  and  liable  to  be  sold  for  default  in  payment 
of  interest  and  taxes  (Rec.,  p.  156).  Sands  family  could  not 
protect  it  (Rec.,  pp.  207,  440,  462).  In  any  event  the  place 
was  too  large  and  they  could  not  afford  to  keep  it  up.  Mr. 
Sands  was  very  anxious  to  sell  it  (Rec.,  p.  285).  He  called 
at  the  office  of  Chesley  &  Chesley  to  see  if  they  could  find 
a  purchaser  (Rec.,  p.  285).  They  called  it  to  the  attention 
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of  Mr.  Simpson  through  the  office  of  Bradford  &  Bradford. 
Air.  Simpson  interested  Air.  Lampton  in  the  transaction. 
Before  Lampton  made  any  proposition  of  purchase,  Mr. 
Sands  had  declined  one  or  two  offers  that  Simpson  had 
made  (Rec.,  p.  285).  It  is  true  that  Air.  Sands  says  that 
lie  knew  nothing  about  CJiesley  &  Chesley  having  any  con¬ 
nection  with  this  transaction.  Yet  he  admits  that  he 
afterwards  learned  that  they  were  connected  with  it  (Rec., 
p.  120),  and  inasmuch  as  everyone  else  who  knows  anything 
about  the  deal  says  that  they  were,  and  as  Chesley  &  Ches¬ 
ley  received  a  part  of  the  commission  (Rec.,  p.  285),  it  is 
not  a  far  presumption  that  their  story  of  the  transaction  to 
the  effect  that  Sands  had  approached  them  on  the  subject, 
is  correct.  Air.  Sands  states  that  he  acquainted  his  wife 
and  daughter  with  everything  in  connection  with  the  mat¬ 
ter  as  it  went  along.  Appellee  says  she  cannot  deny  this 
because  she  does  not  recall  anything  about  it  (Rec.,  p.  155). 

It  was  on  Air.  Sands  advice  that  the  earlier  propositions 
were  rejected  (Rec.,  p.  129). 

Air.  Bradford  states  that  the  property  wras  submitted  to 
him  by  Air.  Chesley,  who  brought  Air.  Sands  into  Brad- 
lord  s  office  ( Rec.,  p.  391 ),  and  claimed  to  have  an  option  on 
it  (Rec.,  pp.  249,  252).  Bradford  called  it  to  the  attention 
of  \\  illiam  J.  Kehoe  and  submitted  on  Kehoes  behalf  di¬ 
rectly  to  Air.  Sands  (Rec.,  pp.  252-254),  three  different 
propositions,  which  were  declined  by  Air.  Sands  (Rec.,  p. 
*249).  Finally  Lampton  came  to  Bradford  and  said  that  he 
could  make  the  deal  if  Bradford  could  make  a  certain  prop¬ 
osition  (Rec.,  pp.  252,  253).  Kehoe  corroborates  Bradford, 
stating  that  he  dealt  through  him.  He  gave  his  thousand 
dollar  deposit  to  Bradford  (Rec.,  p.  240),  who  gave  him  a 
receipt  therefor,  in  which  the  Alintwood  propertv  wras  re¬ 
cited  as  being  sold  to  Kehoe,  subject  to  a  trust  of  $32,500.00 
which  Kehoe  assumed.  Kehoe  agreed  to  deed  to  the  seller 
1020  Eighteenth  Street,  subject  to  a  deed  of  trust  of  $12,- 
000.00,  and  to  pay  $10,000.00  in  cash  and  $8,500.00  in 
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notes  (Rec.,  p.  240).  Tt  does  not  appear  that  Bradford 
ever  submitted  this  proposition  to  Mr.  Sands.  Meanwhile 
Mr.  Lampton  had  come  into  the  transaction,  which  had 
been  pending  for  fully  three  months  (Rec.,  p.  254).  Every¬ 
one  else  having  failed  to  relieve  Mr.  Sands  of  this  property 
which  he  had  been  so  anxious  to  sell,  Lampton  then  went 
to  Mr.  Sands,  according  to  the  latter’s  own  statement,  and 
submitted  the  proposition  of  Kehoe’s  house  and  a  certain 
amount  of  money,  the  exact  amount  of  which  Sands  does 
not  now  remember.  Sands  did  not  accept  the  offer.  Then 
Lampton  put  in  the  Margaret  flat,  together  with  a  certain 
amount  of  money,  an  offer  which  Sands  also  declined  to 
accept,  insisting  that  the  money  should  amount  to  $14,- 
000.00.  Sands  said  to  Lampton:  “If  you  make  it  $14,000.00,  - 

I  will  do  it”  (Rec.,  pp.  128,  129).  Lampton  finally  raised 
his  offer  so  as  to  meet  Sands’  demands,  and  it  was  on  that 
basis  that  the  deal  was  closed.  Appellee  herself  signed 
the  contract  (Rec.,  p.  141). 

The  testimony  in  this  case  shows  that  it  was  not  until 
October,  1904,  that  the  Mintw’ood  Home  property  had  been 
placed  in  the  hands  of  Early  &  Lampton  for  rent  (Rec., 
pp.  151,  152,  191).  Inasmuch  as  the  negotiations  looking 
to  the  sale  of  the  Mint  wood  Home  property  had  been  pend¬ 
ing  for  at  least  three  months  prior  to  that  time  (Rec.,  pp.  252, 
254),  it  is  reasonable  to  suppose  that  Lampton  approached  Mr. 
Sands  before  the  property  had  ever  been  placed  in  his  hands  for 
the  collection  of  rents  at  all.  At  least  there  is  no  evidence 
to  indicate  that  his  dealings  with  Mr.  Sands  in  regard  to 
the  transfer  of  this  property,  were  after  he  had  been  author¬ 
ized  to  collect  the  rents  therefrom.  That  being  so,  the 
al.leged  fiduciary  capacity  in  which  Early  &  Lampton  were 
supposed  to  have  been  dealing,  is  shown  to  be  utterly  non¬ 
existent!  The  transaction  was  entirely  open  and  above¬ 
board  between  Lampton  and  Sands.  Lampton  certainly 
did  not' profess  to  Mr.  Sands  to  be  acting  for  him.  He 
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made  an  entirely  independent  offer,  with  which  Mr.  Sands 
was  not  satisfied.  Sands  told  him  what  he  would  accept 
and  Lampton  finally  offered  that  amount.  It  was  entirely 
immaterial  from  whom  he  got  the  Margaret  or  what  he 
paid  for  it,  or  for  1020  Eighteenth  Street.  Sands  emphati¬ 
cally  states  that  at  this  time  he  was  representing  his  daugh¬ 
ter  and  that  he  paid  no  attention  whatever  to  the  values  put 
by  Lampton  upon  the  Margaret;  that  he  told  Lampton  he 
need  not  put  any  values  whatever  on  properties  submitted 
to  him — “You  just  Submit  the  properties  and  I  know  what 
I  will  do”  (Rec.,  p.  121).  He  says  that  he  did  not  rely  on 
Early  &  Lampton  at  all  in  the  transaction,  and  that  the 
trade  would  not  have  been  made  unless  he  (Sands)  had 
recommended  it  (Rec.,  p  128).  Sands  himself  was  present 
when  the  deal  was  closed  and  went  all  over  the  statement 
“to  the  last  detail,”  and  he  supposes  that  he  gave  it  to  his 
daughter  with  her  papers  (Rec.,  p.  121).  Even  as  late  as 
1913,  long  after  the  filing  of  the  original  and  amended  sup¬ 
plemental  bills.  Sands  told  Chesley  that  he  thought  that 
this  exchange  had  been  a  good  deal  (Rec.,  p.  402).  In 
view  of  these  positive  statements  of  fact,  it  is  a  little  diffi¬ 
cult  to  understand  Sands*  conclusion  as  expressed  on  page 
117  of  the  record  that  “EaNy  Sc  Lampton  were  the  agents 
acting  for  her  in  that  sale.” 

The  amended  bill,  paragraph  10  (Rec.,  p.  20),  alleges  that 
,the  defendants  Early  &  Lampton  falsely  represented  to  the 
complainant  that  this  Margaret  Apartment  House  was  given 
by  Kehoe  in  the  exchange,  well  knowing  that  the  said  prop¬ 
erty  belonged  to  Normenty^nd  that  it  was  not  in  fact  given 
by  Kehoe ;  that  the  interposition  of  the  Margaret  Apart¬ 
ment  House  property  by  Early  Sc  Lampton  was  wholly 
unwarranted  and  fraudulent ;  that  they  represented  it  to 
have  an  equity  of  $12,000.00,  which  -representation  they 
well  knew  to  be  false,  that  it  was  not  worth  the  $12,000.00 
incumbrance  which  it  bore ;  that  Early  Sc  Lampton  were 
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guilty  of  wilful  deception  upon  the  complainant  in  these 
respects,  that  they  were  the  agents  of  Norment,  and  there¬ 
fore  incapacitated  to  make  a  sale  or  exchange  between  him 
and  the  complainant,  and  that  Norment  sold  the  said  prop¬ 
erty  for  $15,200.00  and  the  defendants  inflated  its  value  by 
nearly  $0,000.00  in  their  transaction  with  the  complainant, 
thereby  defrauding  her  of  a  very  large  sum  of  money.  No 
evidence  whatever,  however,  was  offered  tending  to  prove 
any  representations  bv  Early  and  Lampton  that  Kehoe  was, 
or  ever  had  been,  the  owner  of  the  Margaret,  nor  that  they 
represented  the  Margaret  to  be  worth  $24,000.00,  unless 
the  tact  that,  in  the  statement  of  the  exchange  furnished 
complainant  at  the  time,  which  will  be  found  at  page  50 
of  the  record,  the  equities  in  No.  1620  Eighteenth  Street 
and  the  Margaret  are  figured  at  $12,000.00  each,  while 
the  complainant’s  property,  Mintwood  Place,  is  in  like  man¬ 
ner  figured  at  $7  0,000.00,  all  these  values  being  in  excess 
of  the  market  value  of  the  property,  in  accordance  with 
the  usual  custom  where  property  is  exchanged  instead  of 
being  disposed  of  for  money  (Rec.,  pp.  120,  121).  Early  and 
Lampton  realized  not  a  dollar  of  profit  in  this  transaction  ex¬ 
cept  an  agreed  commission  of  $1,500.00,  the  usual  broker’s  com¬ 
mission  in  such  transactions  being  three  per  centum,  indicat- 
ing  an  actual  valuation  of  the  Mintwood  Place  property  of 
$50,000.00  instead  of  $70,000.00,  at  which  it  appears  in  the 
statement  (Rec.,  p.  278).  . 

The  utter  groundlessness  of  the  charge  of  fraud  in  any 
of  the  specified  features  of,  the  transaction  further  appears 
from  the  statement  of  Lawrence  Sands;  that  in  exchanges, 
both  sides  enhance  the  value  of  the  property;  that  the 
$1,500.00  commission  paid  was  fixed  by  himself,  and  ac¬ 
cepted  by  the  various  agents  who  were  interested  in  pro¬ 
moting  the  deal,  who  had  desired  a  commission  of  $1,800.00 
(Rec.,  pp.  120,  121 )  ,  that  he.  Sands,  realized  that  the  valua¬ 
tion  put  on  the  Margaret  was  for  exchange  purposes ;  that 
he  had  been  offered  the  Kehoe  house,  No.  1620  Eighteenth 
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Street,  valued  in  exchange  at  $24,000.00,  for  $20,000.00,  and, 
after  going  all  through  it,  had  refused  to  take  it,  and  remem¬ 
bered  this  perfectly  when  the  trade  was  made  (Rec.,  p. 
121)  ,  that  lie  has  dealt  rather  extensively  with  real  estate 
in  \\  ashington  for  fifteen  or  twenty  years,  built  some  and 
bought  some  property,  his  transactions  covering  a  good 
many  hundred  thousand  dollars  (Rec.,  p.  120).  ’  , 

Mr.  Kelioe  (Rec.,  pp.  240-242,  244,  245,  204),  his  agent 
Mr.  Bradford  (Rec.,  pp.  249-253,  385-393),  Mr.  Chesley 
(Rec.,  i)j).  285,  402),  Mr.  Xorment  (Rec.,  pp.  245,  293),  and 
every  person  in  any  way  connected  with  the  transaction, 
was  called  on  behalf  of  the  appellee,  examined  and  re¬ 
examined,  their  papers  produced,  and  with  the  result  that 
not  a  single  item  of  the  settlement  statement  rendered  by 
Early  &  Lampton  is  shown  to  be  either  fraudulent  or  in¬ 
accurate,  to  the  extent  of  a  penny.  Every  dollar  is 
accounted  for. 

1  he  fact  that  a  $1,500.00  commission  was  paid  and  that 
Early  &  Lampton  received  a  portion  of  it,  has  no  bearing 
whatever  upon  their  alleged  fiduciary  capacity.  According 
to  the  well-known  custom  in  making  sales  of  real  estate, 
the  seller  pays  the  commission,  the  agents  acting  as  inter¬ 
mediaries  in  the  transaction.  Where  that  is  well  under¬ 
stood,  as  is  shown  to  be  the  case  here,  because  Mr.  Sands 
himself  arranged  for  the  commission  and  for  its  amount, 
this  does  not  in  itself  make  the  parties  receiving  the  com¬ 
mission  the  agents  of  the  seller.  If  so,  then  not  only  Early 
&  Lampton  were  appellees  agents,  but  also  Bradford  & 
Bradford,  Simpson  and  Chesley  &  Chesley.  It  must  be 
remembered,  however,  that  this  was  not  a  sale,  but  a  trade, 
where  the  subject  of  commissions  must  always  rest  upon 
independent  contract.  In  this  particular  case  that  special  * 
contract  was  made.  Sands  dealt  with  the  property,  not  re¬ 
lying  in  the  slightest  degree  upon  Early  &  Lampton,  not 
accepting  their  judgment  as  to  values,  and  himself  fixing 
the  commission  which  was  to  be  paid,  not  only  to  Early  & 
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Lampton,  but  as  lie  well  knew,  to  the  three  other  real  estate 
agents  also  engaged  in  the  deal. 

There  is  therefore  no  room  in  this  case  for  the  elaborate 
argument  made  by  appellee  in  the  court  below  based  upon 
the  amounts  paid  by  Early  &  Lampton  for  the  Margaret, 
and  the  amount  paid  to  Kehoe,  as  contrasted  with  the 
amounts  paid  by  them  to  Miss  Sands. 

In  view  of  what  has  been  said  heretofore,  it  is  not  be¬ 
lieved  that  the  court  will  lend  a  very  willing  ear  to  the 
appellee’s  statement  that  certain  portions  of  the  proceeds 
of  that  sale  which  were  due  her,  were  not  received  bv  her, 
particularly  when  she  prefaces  her  vague  testimony  to  that 
effect  with  the  statement:  “I  do  not  know  anything  about 
it”  (Rec.,  p.  142). 

THIRD  ASSIGNMENT. 

In  Decreeing  an  Immediate  Recovery  from  the  Defendants 
Early  &  Lampton  of  the  sum  of  $2,014.03,  Found  by  the 
Court  to  be  “the  Wrongful  Payment  of  that  Amount  by 
Said  Defendants  to  Discharge  the  Second  Trust  on  the 
‘Margaret’  Property.’’ 

The  theory  upon  which  this  portion  of  the  decree  was 
based,  as  stated  by  the  learned  trial  justice  in  his  opinion 
(Rec.,  pp.  04.  05),  was  that  inasmuch  as  Early  &  Lampton 
were  acting  in  a  fiduciary  capacity  for  appellee,  it  was  their 
duty  to  have  disclosed  to  her  the  source  from  which  they 
had  obtained  the  Margaret,  and  to  have  informed  her  that 
instead  of  the  equity  in  the  Margaret,  they  could  have  got¬ 
ten  for  her  a  sum  of  money  in  cash,  and  that  “the  Margaret 
should  therefore  be  treated  in  the  accounting  as  at  their 
own  risk.”  It  would  necessarily  follow  that  any  payment 
made  by  them  on  the  Margaret  should  be  disallowed  to 
them  in  their  accounts. 

If  appellants’  theory  of  this  case  as  heretofore  outlined 
in  this  brief,  is  correct,  then  this  portion  of  the  decree  is 
manifest  error. 


\ 


It  will  be  remembered  that  the  Margaret  was  encum¬ 
bered  by  two  trusts,  the  first  for  $10,000.00,  and  the  second 
for  $2,000.00,  held  by  Norment,  its  former  owner  (Rec., 
pp.  247,  469).  ’ 

Appellee  testified  that  as  soon  as  the  Mintwood  Home 
property  was  sold  in  October,  1904,  she  put  1620  Eight¬ 
eenth  Street  and  the  Margaret  in  Early  &  Hampton’s  hands 
"for  them  to  collect  the  rents  for  me,”  and  for  no  other 
purpose  (Rec.,  p.  157)  ;  that  some  time  between  November, 
1904,  and  January,  1905,  she  withdrew  from  the  Riggs 
Bank  $8,500.00  of  notes  received  as  a  portion  of  the  pro¬ 
ceeds  of  the  Mintwood  Home  sale,  and  gave  them  to  Early 
&  Hampton  to  pay  $2,500.00  on  the  St.  George  Apartment 
House,  and  $2,000.00  on  the  Margaret  (Rec.,  p.  162);  and 
that  she  thought  it  was  best  to  reduce  the  encumbrance 
on  both  the  St.  George  and  the  Margaret  (Rec.,  p.  175). 
Hampton  corroborates  appellee  in  this  regard  and  states 
that  at  the  time  the  $2,000.00  trust  was  paid,  the  Margaret 
was  paying  well  and  that  they  thought  that  to  reduce  the 
mortgage  and  make  the  property  subject  to  only  one  mort¬ 
gage,  would  be  a  better  condition  than  if  it  had  a  first 
and  second  trust  on  it,  and  would  stop  interest  on  that 
much  of  the  debt ;  that  their  firm  received  not  a  cent  from 
the  transaction  (Rec.,  p.  470).  In  the  face  of  her  own  testi¬ 
mony  to  the  contrary,  corroborated  as  it  is  by  the  state¬ 
ment  of  Mr.  Hampton,  appellee  testifies  elsewhere  in  the 
record  that  she  first  learned  in  February,  1905,  that  this  sec¬ 
ond  trust  on  the  Margaret  had  been  paid  off  (Rec.,  pp.  131, 
156).  Hater,  however,  at  page  176  of  the  record,  she  testi¬ 
fied  under  cross  examination  that  she  did  not  remember  the 
date  when  she  first  heard  that  it  had  been  paid  off.  It  is 
seen,  therefore,  that  even  upon  the  testimony  of  appellee 
herself,  there  is  no  authority  for  the  charge  that  she  did  not 
know  that  the  trust  was  being  paid  off.  . 

Whether  we  are  correct  in  this  conclusion  or  not,  she 
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evidently  ratified  the  transaction  on  February  !).  1905.  be¬ 
cause  on  that  date  she  received  from  Lampton  an  account 
of  the  disbursements  of  the  moneys  which  had  been  put 
m  his  hands  by  her  for  the  very  purpose  of  reducing  these 
trusts,  at  the  foot  of  which  statement  was  a  form  of  receipt 
for  the  promissory  note  for  $3,500.00  from  Kehoc.  which 
represented  the  amount  left  over  as  the  balance  between 
the  $8,a00.00  notes  withdrawn  from  the  bank  for  this  very 
purpose  (Rec..  pp.  162,  175),  and  the  amount  paid  in  re¬ 
duction  of  these  trusts,  etc.  .(Rec.,  p.  132).  This  receipt 
she  signed  and  handed  back  to  Lampton. 

Appellee  owned  the  Margaret  Apartment  House  for 
nearly  three  years  after  that.  Meanwhile  she  had  been  in 
Europe.  It  was  not  until  October  or  November,  1907,  that 
it  was  sold  under  the  first  trust  then  held  by  Xorment. 
before  it  was  sold,  appellee  herself  went  to  see  Xorment 
to  endeavor  to  prevent  the  foreclosure.  She  went  to  see 
him  a  second  time  with  Mr.  Lampton,  who  also  did  his 
best  to  prevent  the  sale  (Rec.,  p.  204).  Notwithstanding 
this,  ,t  was  sold  for  default  in  payment  of  interest  and  taxes 
(Kec.,  p.  158).  -Mr.  Sands  testified  that  Lampton  told  him 
on  some  occasion  (even  the  approximate  date  of  which  he 
does  not  give,  nor  the  place’  nor  .details),  “that  he  did  not 
want  to  pay  a  dollar  on  that  mortgage;  that  he  did  not  want 
that  reduced,  because  he  did  not  consider  that  property 
much  of  anything"  (Rec.,  p.  119).  Neither  appellee  nor 
ler  mother  ever  heard  any  such  statement  made  bv  Lamp- 
ton  (Rec.,  pp.  205.  214,  215). 

W  Uh  respect  to  the  inference  sought  to  be  drawn  from 
t  ie  lact  that,  at  the  foreclosure  sale,  the  Margaret  brought 
only  $11,000.  Mr.  Xorment,  her  own  witness,  testifies  that 
n  had  been  permitted  to  run  down  to  such  an  extent  that 
it  was  not  worth  more,  but  that  its  absolute  cost  to  him 
Norment,  had  been  $14,000.00  (Rec.',  p.  246),  which  cost 
included  only  the  actual  cost  of  the  construction  of  the 
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building,  without  any  profit  to  the  builder.  In  Anderson  vs. 
\\  bite,  2  App^.  D.  C.,  408,  this  honorable  court  held  that  a 
sale  under  mortgage  for  $22,000.00,  of  property  which  had 
been  valued  by  three  disinterested  appraisers,  one  of  whom 
appraised  it  at  $30,000.00  and  the  other  two  at  $35,000.00, 
was  not  inadequacy  of  price  in  a  judicial  sense.  As  to  the 
value  of  the  property  placed  at  $10,000  by  Mr.  Weaver 
(Rec.,  p.  442),  this  valuation  was  made  seven  years  after 
the  transaction.  He  fixes  the  value  at  $10,000.00  after  the 
pioperty  was  allowed  to  run  down,  though  it  was  actually 
sold  for  $11,000.00  at  the  foreclosure  sale  (Rec.,  p.  246). 
The  valuation  of  Mr.  Weaver  is  practically  annulled  by  his 
statement  on  cross-examination  (Rec.,  pp.  443),  to  the  ef¬ 
fect  that  the  opinions  of  experts  in  such  cases  are  harmon¬ 
ized  only  by  grouping  them  into  two  classes,  each  for  the 
side  on  which  he  is  called ;  that  he  cannot  state  that  he 
ever  bought  of  sold  any  improved  property  in  that  neigh¬ 
borhood,  and  that,  if  the  Margaret  was  built  by  Mr.  Nor- 
ment,  who  is  a  man  of  a  progressive  and  aggressive  disposi¬ 
tion,  who  tries  out  new  things  with  marked  success,  it 
mav  be  that,  in  this  instance,  he  wras  successful  in  it,  wit¬ 
ness  having  no  knowledge  of  the  past  history  of  the  prop¬ 
erty,  though  he  cannot  see  any  great  success  there  (Rec., 
p.  445). 
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FOURTH  AND  SIXTH  ASSIGNMENTS. 

\ 

In  Decreeing  an  Immediate  Recovery  from  Defendants 
Early  &  Lampton  of  the  Sum  of  $5,582.68,  with  interest, 
being  the  Selling  Price  of  1620  Eighteenth  Street  and 
1867  Mintwood  Place. 


In  Allowing  the  Plaintiff  to  Recover  such  Additional  Sum 
as  may  be  Found  in  Proceedings  before  the  Special  Audi¬ 
tor  Appointed  by  the  Court,  to  be  Due  the  Plaintiff  by 
Reason  of  the  True  Value  of  the  Two  Properties  Men¬ 
tioned  in  the  Fourth  Assignment  of  Error,  or  Either  of 
Them,  Exceeding  the  Selling  Price  Thereof. 

In  February,  1905  (Rec.,  p.  172),  appellee  was  advised  by 
Lampton  to  give  1620  Eighteenth  Street  and  1807  Mint- 
wood  Place  in  exchange  for  the  Winchester  Apartment 
House.  1867  Mintwood  Place  was  then  renting  for  $65.00 
a  month  ( Rec.,  p.  133),  and  1620  Eighteenth  Street  for 
$100.00  a  month  (Rec.,  p.  134).  Appellee  and  her  mother 
sav  that  before  the  deal  was  made,  Lampton  came  to  the 
house  and  saw  Mr.  Sands,  who  was  then  ill  in  his  bedroom 
at  the  Mendota  where  the  family  were  living  (Rec.,  p.  208). 
Appellee  and  her  mother  were  in  an  adjoining  room  and  did 
not  therefore  hear  what  took  place  between  Mr.  Lampton 
and  Mr.  Sands  (Rec.,  p.  164),  but  when  Lampton  came 
out  of  the  room  he  said  in  the  presence  of  appellee  s  mother 
that  Mr.  Sands  had  said  the  exchange  was  all  right.  Appel¬ 
lee’s  mother  had  been  a  considerable  owner  of  real  estate 
in  Washington :  she  knew  about  this  proposed  deal,  and 
thought  from  what  Lampton  said  that  it  was  an  advantage 
to  make  the  trade  (Rec.,  p.  165).  Lampton  says  (Rec.,  pp. 
468,  472),  that  after  discussing  this  matter  with  Mr.  Stev¬ 
ens  (who  was  a  real  estate  broker  and  a  cousin  of  appellee), 
(Rec.,  p.  409),  lie  called  at  the  Mendota  and  discussed  the 
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matter  with  Mr.  Sands  and  then  with  appellee  and  her 
mother.  Stevens  says  he  took  Mrs.  Sands  through  the 
Winchester  Apartment  House  (Rec.,  pp.  409-411).  Lamp- 
ton  says  they  all  approved  of  the  exchange ;  that  he  put  the  ^  . 
deal  up  to  Mr.  Harper  who  said  that  lie  would  not  make 
—  the  exchange  unless  he  could  get  rid  of  1020  Eighteenth 
Street  and  the  Mintwood  Place  house,  thereby  giving  him  a 
certain  amount  in  cash;  that  he  (Lampton)  then  arranged 
to  sell  through  Chesley  &  Cheslev  1020  Eighteenth  Street 
to  Mr.  Lynn,  then  president  of  the  American  National 
Bank,  and  1807  M in t wood  Place  to  a  Mrs.  Danenhower 
(Rec.,  p.  472).  1  he  transfer  was  made  through  James  E. 

Evans  (Rec.,  p.  475)  to  avoid  the  necessity  of  obtaining  the 
signatures  of  Mrs.  Early  and  Mrs.  Lampton. 

After  appellee  had  once  agreed  to  transfer  the  properties 
to  Harper,  it  is  no  injustice  to  her  that  he  should  there¬ 
upon  proceed  to  sell  the  same  properties  in  order  to  get  his 
cash  out  of  it. 

It  is  upon  the  testimony  of  Mr.  Harper  who  owned  the 
\\  inchester  at  the  time  it  was  traded  to  appellee,  that  the 
appellee  almost  altogether  bases  her  contentions  under  this 
assignment  of  error.  An  analysis  of  Harper’s  testimony 
therefore  will  not  be  out  of  place. 

At  record,  page  295,  Harper  states  that  he  had  never 
heard  of  an  exchange  in  connection  with  the  Winchester. 

At  record,  page  310,  he  says  he  stated  only  that  he  did 
not  authorize  an  exchange  for  the  Eighteenth  Street  prop¬ 
erty.  When  asked  why  it  is  he  remembers  the  Eighteenth 
Street  property  in  this  connection,  he  states  that  the  trou¬ 
ble  with  taxes  on  the  Winchester  has  kept  the  Eighteenth 
Street  property  constantly  on  his  mind  (Rec.,  p.  310).  He 
is  unable  to  explain  why  there  should  be  any  connection 
in  his  mind  between  taxes  on  the  Winchester  and  1620 
Eighteenth  Street  (Rec.,  p.  310).  Obviously  the  only  rea¬ 
son  is  that  he  received  this  Eighteenth  Street  property  in 
exchange  for  the  Winchester,  and  therefore  the  connection 
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between  the  two.  Again,  while  admitting  that  there  mav 
-  have  been  offers  of  the  Eighteenth  Street  property  and  1807 
Mint  wood  in  exchange  for  the  Winchester,  he  did  not 
think  that  the  Mintwood  property  was  given,  or  even  of¬ 
fered  in  exchange,  because  he  had  not  known  of  Lampton 
in  the  deal  (Rec.,  p.  dll).  He  is  unable  to  explain  why  a 
mere  mention  of  1807  Mintwood  should  call  Lampton  to 
his  mind  (Rec.,  p.  dll).  Obviously,  again,  the  reason  is 
that  lie  had  received  this  property  in  the  exchange  negotia¬ 
tions  with  Lampton. 

In  \  iew  of  the  real  facts  of  the  \\  inchester  transactions, 
e\ cn  it  appellees  counsel  was  successful  in  his  effort  to 
show  that  more  cash  was  received  from  1020  Eighteenth 
Street  and  1807  Mintwood  Place  than  was  paid  for  the 
Winchester,  he  would  merely  establish  the  fact  that  Harper 
made  a  good  deal.  This  in  no  way  shows  fraud  on  the  part 
of  Earh  &  Lampton  in  bringing  about  the  exchange,  nor 
does  it  show  that  the  appellee  herself  made  a  bad  deal,  nor 
one  that  was  not  necessary  under  the  circumstances.  How- 
ex  ei,  the  alleged  discrepancies  claimed  to  have  been  pointed 
out  by  plaintiff  in  the  court  below,  are  more  apparent 
than  real.  This  alleged  discrepancy  was  stated  to  be  two 
thousand  three  hundred  and  ninety-four  dollars  and  eiglity- 
h\e  cents  ($2,394.85).  I  hese  figures  are  arrived  at  bv  add¬ 
ing  the  two  hundred  and  forty  dollars  ($240.00)  commis¬ 
sion  charged  by  Chesley  &  Chesley  in  the  sale  of  1020 
Eighteenth  Street  (Rec.,  p.  284),  the  one  hundred  dollars 
'$100.00)  commission  charged  by  Moore  &  Hill  in  the  sale 
of  1867  Mintwood  (Rec.,  p.  261),  the  five  hundred  dollars 
($500.00)  commission  charged  by  Early  &  Lampton  in 
effecting  the  exchange  (Rec.,  p.  58),  and  three  hundred  and 
ninety-three  dollars  and  forty-nine  cents  ($393.49)  (Rec., 
p.  58),  claimed  by  the  complainant  to  have  been  improp¬ 
erly  charged  to  her  by  Early  &  Lampton  in  the  adjust¬ 
ment  of  taxes,  interest,  insurance,  etc.,  by  adding  these  fig¬ 
ures,  we  say,  to  one  thousand  one  hundred  and  sixtv-one 


dollars  and  thirty-six  cents  ($1,161.36).  One  thousand  one 
hundred  and  sixty-one  dollars  and  thirty-six  cents  ($1,- 
161.36)  is  the  difference  between  three  thousand  four  hun¬ 
dred  and  forty  dollars  and  fifty-two  cents  ($3,440.52),  ad¬ 
mittedly  all  the  cash  actually  received  by  Early  &  Lamp- 
ton  from  the  sale  of  1620  Eighteenth  Street  (Rec.,  pp.  233, 
255,  277)  plus  one  thousand  eight  hundred  and  two  dollars 
and  sixteen  cents  ($1,802.16),  (Rec.,  p.  277),  likewise  admit¬ 
tedly  the  total  cash  received  from  the  sale  of  1867  Mint- 
wood,  minus  four  thousand  eighty-one  dollars  and  thirty- 
two  cents  ($4,081.32).  (Rec.,  p.  255),  likewise  admittedly 
the  cash  actually  paid  to  Harper.  By  adding  together  these 
various  items  we  get  the  total  two  thousand  three  hundred 
and  ninety-four  dollars  and  eighty-five  cents  ($2,394.85), 
viz : 

Lash  excess  of  sales  of  the  Mintwood  and  Eight¬ 
eenth  Street  properties  over  the  amount  paid 


for  the  Winchester . * .  $1,161.36 

Commission  to  Chesley  &  Chesley .  240.00 

Commission  to  Moore  &  Hill .  100.00 

Commission  to  Early  &  Lampton .  500.00 

Interest  charges,  etc.,  claimed  to  have  been 
duplicated  . * .  393.49 

Total . $2,394.85 


Criticism  is  made  of  the  commission  to  Chesley  &  Ches¬ 
ley  and  to  Moore  &  Hall,  on  the  ground  that  they  were 
agents  for  the  buyers  and  not  for  the  seller.  No  notice 
was  given  th^t  these  items  of  the  numerous  exhibits  in 
the  record,  were  the  subjects  of  attack,  or  that  any  explana¬ 
tion  of  them  was  desired.  There  is  no  evidence  to  show 
that  it  is  not  usual  for  a  sale  to  be  made  through  two  or 
more  firms,  and  the  commissions  divided  between  the  va¬ 
rious  firms  consummating  the  sale  The  properties  were 
listed  for  sale  in  the  offices  of  Early  &  Lampton  (Rec.,  p. 


62 

468),  Chesley  &  Chesley  (Rec.,  pp.  283,  284),  and  Moore  Sc 
Hill  (Rec.,  p.  373).  The  Eighteenth  Street  property  was 
actually  sold  through  the  office  of  Chesley  &  Chesley  ( Rec., 
p.  283),  and  surely  no  criticism  is  to  be  made  of  their  get- 
ting  a  share  of  the  commission,  when  a  purchaser  was  actu¬ 
ally  found  by  them.  There  is  no  evidence  to  show  that 
they  received  a  commission  from  Mr.  Wm.  F.  Lynn,  the 
purchaser,  nor  that  they  were  in  any  sense  the  agents  for 
both  seller  and  buyer.  Early  &  Lampton  themselves  re¬ 
ceived  no  commission  from  this  sale,  since  it  had  been 
agreed  that  they  personally  were  to  receive  a  lump  sum 
of  $500.00  as  their  commission  on  the  transaction  as  a 
whole  (Rec.,  p.  58).  The  same  considerations  precisely  ap¬ 
ply  to  the  $100.00  commission  received  by  Moore  &  Hill  in 
connection  with  the  sale  of  1867  Mintwood.  Thus  the 
claim  against  Early  Sc  Lampton  for  this  item  of  $240.00, 
ad\  anced  for  the  first  time  by  appellee  s  counsel  after  the  ' 
hearing  below  (no  reference  whatever  being  given  to  any 
testimony  in  the  record  in  support  of  his  claim),  falls  to 
the  ground.  Another  claim,  then  also  advanced  for  the 
first  time  is  that  Early  Sc  Lampton  should  be  charged  with 
the  item  of  $393.50,  charged  by  them  in  their  Exhibit  C 
statement,  in  the  adjustment  of  taxes,  interest,  etc.  (  Rec., 
p.  »>«S).  1  he  basis  of  the  attempt  to  charge  Earlv  &  Lamp- 

ton  .again  with  said  items  is  the  fact  that  their  statement  of 
account  with  Miss  Sands  (Rec.,  p.*  58)  shows  these  items 
to  have  been  paid  out ;  and  that  their  statement  of  account 
with  Mr.  Lynn  (Rec.,  p.  284)  and  with  Mrs.  Danenhower 
(Rec.,  p.  261)  likewise  show  them  to  have  been  paid. 
Because  accounts  were  rendered  both  to  the  seller  and  to 
the  buyers;  because  these  accounts  corroborate  each  other 
in  showing  adjustments  made,'  the  appellees  counsel  calls 
upon  Early  Sc  Lampton  to  refund  $393.49,  since  said 
amount  is  found  itemized  in  both  sets  of  accounts. 

Another  item  contained  in  the  two  thousand  three  hun- 


dred  and  ninety-four  dollars  and  eighty-five  cent  total  is 
$500.00  added  on  account  of  the  ninety-day  note  for  com¬ 
mission  charged  against  Miss  Sands  in  Exhibit  C  (Rec.,  p. 
58).  It  is  to  be  remembered  here  that  1620  Eighteenth 
Street  was  sold  some  time  before  1867  Mintwood  Place, 
and  that  proceeds  of  said  sale  were  less  by  $640.80  than 
the  amount  paid  out  by  Early  &  Lampton  in  cash  to 
Harper  (Rec.,  p.  378).  Early  &  Lampton  in  connection 
with  Stone  &  Fairfax  advanced  these  moneys,  without 
taking  any  .note  therefor,  but  were  nevertheless  repaid 
when  1867  Mintwood  Place  was  sold  later.  Early  &  Lamp- 
ton,  however,  took  from  Miss  Sands  the  said  $500.00  note 
for  their  commission,  there  being  at  that  time  no  cash 
available  out  of  which  such  commission  could  be  paid  (Rec., 
pp.  378,  58).  No  evidence  is  adduced  to  show  that  Miss 
Sands  ever  paid  such  note,  other  than  out  of  the  cash 
later  received  out  of  the  subsequent  sale  of  the  Mintwood 
house.  Lampton  testifies  that  said  note  was  paid  by  Earlv 
&  Lampton  themselves,  and  is  not  contradicted.  Evidently 
this  note  was  paid  by  Early  &  Lampton  out  of  the  $833.30 
received  by  them  upon  the  subsequent  sale  of  1867  Mint- 
wood  (Rec.,  p.  277),  which  amount  included  both  commis¬ 
sion  and  the  repayment  of  advances.  Accordingly  this 
$500.00  note  is  wrongly  added  by  appellee’s  counsel  in 
making  up  their  $2,394.85  total.  Moreover,  upon  the  true 
facts  of  the  case,  Early  &  Lampton  were  due  this  $500.00 
commission,  and  said  amount  should  be  subtracted  from, 
and  not  added  to,  the  $1,161.85,  which  it  is  claimed  was  the 
net  amount  in  the  hands  of  Early  &  Lampton  after  the  sale 
of  both  the  Eighteenth  Street  and  the  Mintwood  properties. 

So  subtracting  it,  we  get  $661.85,  which  amount  was  con¬ 
tained  in  the  $833.31  check  to  Stone  &  Fairfax. 

In  regard  to  the  necessity  and  the  advisability  of  the  ex¬ 
change  on  the  part  of  the  appellee,  it  is  to  be  noted  that 
the  title  company  statement  (Rec.,  p.  261),  shows  that  - 


$387.50  interest  was  due  on  1867  Mintwood,  the  whole  of 
the  interest  for  the  year  May  28,  1004,  to  May  28,  1905, 
being  unpaid  and  overdue,  and  in  addition  to  this  a  bal¬ 
ance  of  $12.50  interest  on  the  previous  year,  being  still 
unpaid.  This,  of  itself,  was  sufficient  to  render  1867  Mint- 

wood  liable  to  a  foreclosure  sale.  As  far  as  the  mere  ad- 
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visability  of  the  exchange  on  the  appellee's  part  is  con¬ 
cerned,  it  may  be  mentioned  that  her  general  financial  con¬ 
dition  was  not  good,  as  is  shown  by  the  fact  that  not  long 
subsequent  to  this  her  household  furniture  was  sold  at 
auction  :  and  it  was  certainly  to  her  interest  to  obtain  from 
$200.00  to  $210.00  a  month  rental  upon  the  Winchester, 
whereas  she  had  only  received  $65.00  a  month  from  186* 
Mintwood  (Rec.,  p.  133),  and  $100.00  a  month  from  1620 
Eighteenth  Street  (Rec.,  p.  134),  thus  giving  her  a  clear 
gain  of  from  $35.00  to  $45.00  a  month.  In  regard  to  the 
value  of  the  property,  there  is  no  effort  to  show  that  the 
Mintwood  property  was  worth  more  than  was  received 
for  it.  In  regard  to  the  value  of  1620  Eighteenth  Street, 
Mr.  Sands’  own  testimony  shows  that  he  did  not  think  it 
was  worth  as  mticli  as  $20,000.00  (  Rec.,  p.  121),  and  no  de¬ 
ductions  can  be  drawn  from  the  fact  that  in  the  Mint- 
wood  exchange  transaction  its  value  was  stated  for  ex- . 
change  purposes  as  $24,000.00,  other  than  the  fact  that  it 
was  not  worth  so  much.  According  to  the  invariable  prac¬ 
tice  in  exchanges,  the  values  of  all  properties  are  boosted 
for  exchange  purposes,  and  the  fact  that  all  the  properties 
concerned  in  the  Mintwood  exchange  were  so  enhanced  in 
value  was  brought  out  by  Bradford’s  testimony  (Rec.,  pp. 
252,  253).  and  other  testimony  in  regard  to  this  particular 
deal.  Therefore  the  showing  is  that  the  plaintiff  did  not  lose 
by  the  Winchester  exchange  but  got  the  equivalent  in 
value  of  her  property,  and  increased  materially  her  monthly 
income,  which  was  of  the  greatest  importance  to  her. 

If  these  conclusions  are  correct,  then  there  is  no  reason 
to  charge  Early  &  Lampton  either  with  the  selling  prices 
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ot  these  two  houses,  or.  as  the  learned  trial  Justice  below 

decreed,  with  their  "true  value”  should  that  be  found  to 
exceed  the  selling  price. 

*  % 

FIFTH  ASSIGNMENT. 

In  Decreeing  a  Recovery  in  Favor  of  the  Plaintiff  upon  the 

Bond  Given  by  the  Defendant  Early  as  Principal,  and 

the  United  States  Fidelity  &  Guaranty  Company  as 
Surety. 

I 

1  he  \\  inchester,  acquired  as  above  explained,  in  March, 

190.')  (Rec.,  pp.  22,  255),  was  then  encumbered  in  the  sum 
of  $20,000.00  (Rec.,  pp.  29,  255). 

On  March  17,  1907,  $1,500.00  of  the  $5,000.00  second 
trust  on  the  Winchester,  held  by  Mr,  Harper,  fell  due 
(Rec.,  p.  295),  and,  also,  six  months  arrears  of  interest  on 
the  second  trust.  The  taxes  for  1905  and  1900  had  not  been 
paid  (Rec.,  pp.  295,  296).  Paragraphs  13  (Rec.,  p.  25)  anti 
20  (Rec.,  p.  30)  of  the  amended  and  supplemental  bill, 
charge  Early  &  Lampton  with  failure  and ’neglect  to  meet- 
these  defaults;  that,  because  of  them,  foreclosure  sale  took 
place  October  1,  1907,  at  which  the  property  brought  $6 - 
500.00  subject  to  the  $15,000.00  first  trust ;  that  Fairfax  anil 
Lampton  conveyed  this  property  to  Harper  on  October  ft. 
1907,  that  Harper  conveyed  it  to  garrison  G.  Dyar  on  Jan-' 
nary  10,  1908,  who,  on  the  same  day,  conveyed  a  half  in¬ 
terest  to  Early,  which  half  interest  on  August  15,  1908, 
Early  re-conveyed  to  Dyar,  who,  on  November  13,  1908 
conveyed  it  to  Wellesca  Pollock  Allen;  that  Early  and 
Lampton  purposely  defaulted  and  caused  sale  to  be  made, 
the  value  of  the  property  being  far  in  excess  of  the  price 
realized  for  it,  their  purpose  being  to  get  the  property  from 
the  complainant  at  less  than  its  value;  that  it  was  bought 
in  by  Harper  with  the  distinct  understanding  that  his  name 
was  only  being  used  by  and  on  behalf  of  Early;  that  the 
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various  conveyances  in  which  Dyar  was  named  as  a  party 
were  under  instructions  from  Early,  for  whom  Dyar  was 
agent,  and  not  himself  a  purchaser,  either  for  value  or  in 
good  faith,  and  that  Mrs.  YVellesca  Pollock  Allen  took  title 
in  secret  trust  for  Dyar,  who,  in  turn,  holds  in  secret  trust 
for  Early ;  and,  further,  that  Early  and'  Lampton  failed  to 
advise  complainant  that  the  foreclosure  sale  would  take 
place,  so  that  she  could  protect  herself,  as  she  otherwise 
would  have  done,  and  that  she  did  not  learn  of  the  sale  until 
December,  190?;  that,  upon  inquiry  of  Lampton,  he  in¬ 
formed  her  that  it  had  not  been  sold,  and  it  was  not  until 
January ,  1908,  that  she  \vras  told  by  Early  and  Lampton, 
through  Early,  that  the  sale  had  taken  place. 

These,  it  must  be  admitted,  are  formidable  charges,  and 
it  remains  to  be  seen  how  they  are  supported  by  the  evi¬ 
dence  in  the  case.  All  of  them  are  denied  in  the  answers 
(Rec.,  pp.  40,  43,  50,  53). 

No  testimony  is  offered  in  support  of  the  claim  that  Early 
&  Lampton  had  funds  of  the  complainant  in  their  hands 
with  which  to  pay.  the  interest  and  the  matured  second  trust 
note  on  the  Winchester.  The  proceeds  of  each  of  the  sales 


negotiated  by  them  for  her  were  fully  accounted  for  (Rec., 
pp.  121,  132,  167,  233,  235,  241,  255,  257-264,  272,  273,  382, 
384).  Their  rent  statements,  from  the  beginning  to  the  end 
of  their  connection  with  her  affairs,  have  been  produced, 
and  their  books  as  well,  showing  just  what  rents  were  col¬ 


lected,  and  how  they  were  disbursed,  leaving  no  balance 
in  their  hands  for  the  purpose  in  question  (Rec.,  pp.  143- 
1»>0,  353-357,  440-442)  ;  the  record  shows  that,  with  the  in¬ 
dustry  for  which  they  .  were  distinguished,  complainant’s 
counsel  personally  interviewed  tenants  shown  by  the  state¬ 
ments  furnished  to  have  been  in  occupancy  of  some  of  the 


apartments  (Rec.,  pp.  402,  398),  to  see  if  they  had  paid 
any  rents  with  which  Miss  Sands  was  not  credited;  and 
they  did  discover  that  in  the  case  of  one  Brodofskv,  one 
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Thomas  and  one  Schnell  (Rec.,  pp.  401,  460),  certain  small 
ltenis»  aggregating  in  all  less  than  $100.  had  been  collected 
by  Dunnington  (Rec.,  p.  460),  the  defaulting  bookkeeper 
of  the  firm,  and  not  entered  upon  his  books,  upon  discov¬ 
ery  of  which  fact,  the  witness  Early,  who  had  already  paid 
some  $1,500  of  Dunnington  s  defalcations,  announced  his 
willingness  and  readiness  to  pay  the  credits  thus  devel¬ 
oped  (Rec.,  p.  461),  which,  however,  as  stated,  aggregate 
«tu  inappreciable  amount  as  compared  with  the  $1,800.00, 

or  about  that  sum,  in  default  at  the  foreclosure  of  the 
Winchester. 

\\  ith  respect  to  the  charges  that  Harper  bought  in  the 
property  for  Early,  allowing  his  name  to  be  used,  simply. 

„  for  Earlys  benefit,  and  that  the  transactions  of  Dvar  and 
Mrs.  Allen  with  respect  to  this  property  were,  also,  in 
secret  trust  for  Early,  the  following  appears:  Mr.  Harper, 
called  on  behalf  of  the  complainant,  testifies  that  he  pur-  ' 
chased  the  property  at  the  foreclosure  sale  for  himself 
(Rec.,  p.  412),  no  one  else  being  interested  in  it,  that  it 
was  not  bought  in  for  the  secret  benefit  of  himself  and 
Early  and  Lampton,  that  neither  Early  nor  Lampton  had 
any  interest  in  the  purchase  when  he  made  it,  that  he  had 
no  understanding  when  he  bought  it  that  he  would  sell  it 
to  them,  or  hold  it  for  them,  or  for  their  benefit;  that  no 
such  idea  was  ever  suggested  to  him  by  anybody,  and  that 
he  never  heard  of  such  an  idea  before  the  day  he  was  put 
upon  the  stand  as  a  witness  for  complainant,  which  was 
the  27th  day  of  April,  1912  (Rec.,  p.  293).  He  does  not 
know  that  Early  and  Lampton  had  anything  to  do  with 
bringing  about  the  sale,  they  did  not  ask  him  to  sell  it,  they' 
did  not  help  him  to  make  an  early  sale,  he  was  writing  the 
trustees  from  March  to  October  before  he  got  a  sale  (Rec., 
p.  312);  he  could  not  g£t  the  trustees,  one  of  whom  was  ' 

Lampton,  to  act ;  they  kept  promising  everv  time  he  wrote  ^ 

them  (Rec.,  pp.  312-323).  Instead  of  helping  him  to  get 
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a  quick  sale,  they  put  it  off  as  long  as  they  could,  and  until 
witness  threatened  them  with  a  court  proceeding  to  have 
them  turned  out  from  their  positions  as  trustees. 

Immediately  upon  becoming  the  owner  of  the  property. 
Harper,  who  did  not  desire  it,  and  foreclosed  only  because 
of  the  default,  made  assiduous  efforts  to  dispose  of  it, 
through  Stone  &  Fairfax,  his  own  agents,  through  Early 
and  Lampton,  and  through  Stone,  Lampton  and  Early  in¬ 
dividually,  as  shown  by  his  letter  to  them  identified  by  him 
and  made  of  record  (Rec.,  pp.  314-319-323).  Several  ex¬ 
changes  were  brought  to  his  attention,  some  by  Lampton, 
and  some  being  discussed  between  him  and  Stone,  his  own 
agent,  all  the  facts  demonstrating  the  unfounded  character 
of  the  charge  that  the  foreclosure  was  at  the  instigation  of 
Early  and  Lampton,  so  that  Early  might  acquire  the  prop¬ 
erty  .  Harper  offered  it  through  Lampton  and  Stone  at  a 
price  as  low  as  $21,725;  apartment  houses  as  a  class  had 
deteriorated  since  the  exchange,  and  the  Winchester  itself 
had  depreciated  physically,  and  there  had  been  a  general 
depreciation  in  that  class  of  property— was  less  easily  han¬ 
dled  in  1908  than  in  1905  (Rec.,  p.  318). 

Mr.  Dvar.  exonerated  by  the  complainant  of  ^he  gra\e 
charges  brought  against  him  by  her  bill  (Rec.,  pp.  58,  00, 
333),  and  called  as  a  witness  on  her  behalf  (Rec.,  p.  325), 
and  he,  having  been  persuaded  by  complainant  or  her  coun¬ 
sel  that  Early  had  cheated  him  (Rec.,  pp.  329-331),  testifies 
that  his  relations  to  the  latter  were  not  very  friendly  (Rec., 
p.  330)  :  that  Early  told  him  he  could  buy  the  Winchester 
very  cheap,  and  wished  him  to  buy  itWRec.,  P-  326),  but 
Dyar  did  not  have  the  money,  and  Early  then  said  he  would 
take  a  half  interest  with  Dyar,  at  the  price  of  $23,400.00 
then  asked  by  Harper,  if  he  could  trade  his  equity  in  1924 
N  Street  for  his  share.  He  testifies  that  Early  did  not  then 
state  that  he  might  w^ant  witness  later  to  take  the  property 
off  his  hands  and  that  he,  Dyar,  did  not  agree  to  do  so  , 
(Rec.,  p.  331).  Early,  on  the  other  hand,  testifies  that  he 
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pn\y  agreed  to  take  the  half  interest  temporarily,  as  he 
would  need  the  money  late.r,  and  that  Dyar  agreed  to  take 
the  half  interest  off  his  hands  at  the  price  at  which  his 
equity  went  into  the  trade  (Rec.,  p.  451).  Whichever  may 
be  correct  in  his  memory  about  the  matter,  Early  did  con¬ 
vey  his  half  interest  to  Dyar  about  three  months  later, 
who  settled  for  it  on  the  basis  at  which  the  equity  in  the 
X  Street  house  was  valued  (Rec.,  p.  328).  Dyar  later  put  the 
title  to  the  property  in  Mrs.  Allen,  with  which  transaction 
Early  had  nothing  to  do  (Rec.,  p.  333)  ;  he  made  no  con¬ 
veyance  as  agent  of  or  under  Early’s  instructions  (Rec.,  pp. 
332,  333)  ;  the  allegation  of  the  bill  that  he  was  not  a  pur¬ 
chaser  for  value  or  in  good  faith  is  not  true  (Rec.,  p.  333), 
and  that  the  allegation  that  Mrs.  Allen  received  the  title  in 
secret  trust  for  him,  who  in  turn  held  in  secret  trust  for 
Early,  is  untrue  (Rec.,  p.  333);  he  had  lived  in  Washing¬ 
ton  thirteen  years  prior  to  the  filing  of  the  bill,  held  a 
position  of  responsibility  and  dignity  in  the  service  of  the 
United  States,  and  had  never  before  been  charged  with 
fraudulent  conduct ;  knows  no  foundation  for  the  charge ; 
has  been  continuously  a  resident  of  the  District,  was  living 
here  when  the  bill  was  filed,  accessible  to  anybody  who 
wanted  to  know  the  facts,  but  was  not/consulted  at  all  be¬ 
fore  the  bill  was  filed,  containing  these  charges,  or  given 
any  opportunity  to  explain  his  part  in  the  matter,  before 
being  publicly  branded  as  a  party  to  these  alleged  fraudu¬ 
lent  transactions  (Rec.,  p.  333). 

Mr.  Early's  testimony  is  in  corroboration  of  that  of  the 
\yitness  Dyar,  to  the  effect  that  he,  Early,  endeavored  to 
negotiate  a  sale  of  the  entire  interest  in  the  Winchester 
to  Dyar,  and  that  he  agreed  to  take  a  half  interest  tem¬ 
porarily  only  because  Dyar  claimed  not  to  be  in  a  posi¬ 
tion  to  purchase  the  entire  interest,  and  promised  to  take 
his  half  interest  off  his  hands  a  little  later,  which  he  ac¬ 
cordingly  did  (Rec.,  p.  451). 
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•tnn,  C  CTreSPOm  enCe  °fferC<l  in  evidence  (Rec„  pp.  2f.fi- 
-  ).  and  Lam, dons  festimony  (Rec.,  p.  468),  shows  that 

Hampton,  so  far  from  conspiring  with  Early  or  with  any¬ 
one  else  to  bring  about  a  foreclosure  sale  of  the  Winchester 
so  that  the  appellee  might  lose  jt,  or  it  might  be  acquired 
for  an  inadequate  price,  postponed  action  in  the  matter  of 
sale  lor  about  seven  months  after  the  default  occurred,  and 
after  written  notice  from  Harper  to  sell,  hoping  the  property 
might  be  saved,  and  that  it  was  only  after  Harper  threat¬ 
ened  to  take  the  case  into  court  and  have  the  trustees  re-  ' 
moved  from  their  position,  that  he  finally  acted  with  Fair- 
ax,  Ins  co-trustee,  in  making  the  sale:  the  sale  was  duly 
advertised  in  the  newspapers,  it  was  a  matter  of  comnyon 
knowledge,  and  Hampton  neither  concealed  it  or  had  anv 
motive  for  doing  so,  an, I  that  he  did  not  state  to  the  appel¬ 
lee.  after  the  sale,  that  the  property  had  not  been  sold  as 
alleged,  nor  did  he  request  the  auctioneer  to  prevent  notice 
of  the  sale  m  the  newspapers  (Rec..  p.  46!.).  It  is  to  be 
•note, I  that  the  auctioneer  was  not  called  to  corroborate  the 
Haim  that  Hampton  had  requested  that  the  news  of  the 
sale  be  kept  out  of  the  newspapers.  This  would  have  been 
a  most  useless  request  in  view  of  the  fact  that  the  sale 

Lad  before  that  been  fully  advertised  in  those  same  news- 
papers ! 

There  being  not  only  no  evidence  in  support  of  the  charge 
that  the  foreclosure  was  brought  about  by  Early  and  Hamp¬ 
ton,  or  that  they,  or  either  of  them,  connived  at  it  with 
view  of  themselves  acquiring  the  property,  the  fact  that  '  1 
Early  nevertheless  acquired  a  half  interest  in  it  some  three 
months  later,  under  the  circumstances  stated,  is  alleged  as 
making  him  liable  to  the  appellee  for  whatever  profit  he 
realized  from  the  disposition  of  his  N  Street  house  in  the 
trade,  for  which,  ultimately,  $4,000  was  paid  him  by  Dvar 
(Rec.,  pp.  326.  32.9),  the  house  being  subject  to  a  $2,500  en¬ 
cumbrance,  enabling  him  to  realize  the  price  of  $6,500 
(Kec.,  p.  f.H  ).  Several  real  estate  agents  were  called  to 


I 


1 


testify  that  this  was  an  excessive  price,  that  the  property 
was  in  a  poor  neighborhood,  surrounded  by  frame  houses 
occupied  by  colored  people;  and  the  like  (Rec.,  pp.  326, 
312,  375,  407)  ;  ydiile  an  equal  or  larger  number  of  real 
estate  dealers,  called  for  Early,  testified  that  the  property 
was  worth  from  $6,500.00  to  $7,000.00  at  the  time  of  the 
exchange,  and  that  there  were  only  two  negro  houses  there, 
which  are  old  houses,  built  before  the  property  became  val¬ 
uable,  that  the  locality  is  an  excellent  one,  improved  by 
many  handsome  and  costly  houses,  among  them  being  the 
residence  presented  to  his  niece  by  Hon.  Chauncey  M. 
Depew,  and  others  being  the  residences  of  persons  of  means 
and  social  prominence  (Rec.,  pp.  464-466).  If  material  at 
all,  the  pivotal  fact  remains  that,  as  testified  to  by  Harper 
himself,  a  witness  very  hostile  to  Early,  he  has  received 
$420.00  rental  for  the  property  every  year *  since  January, 
1008  (Rec.,  p.  306),  when  he  acquired  it;  the  taxes  being 
$51.00  (Rec.,  p.  305),  and  the  insurance  $3.00  or  $4.00 
(Rec.,  p.  305),  and  the  repairs  being  inconsiderable — mak¬ 
ing  a  net  return  of  5  per  cent  on  about  $7,000.00  (Rec.,  p. 
318).  Mr.  Charles  A.  Langley,  a  leading  builder  in  the 
City  of  Washington,  testifies  that  it  would  cost  about 
$6,000.00  to  reproduce  the  house,  as  it  stands,  without  the 
ground  (Rec.,  p.  465).  Mr.  Early  testifies  that  he  had 
built  the  house  and  others  in  the  same  row,  that  their  cost 
was,  and  at  a  time  when  building  was  much  cheaper  than 
now,  between  $6,000.00  and  $7,000.00  each  (Rec.,  p.  451), 
and  that  they  yielded  him  a  net  income  while  he  owned 
them  of  5  per  cent  on  $7,000.00  and  upwards,  and  that  he 
would  not  have  sold  the  house  for  less  than  $6,500  in 
money  at  the  time  of  the  exchange. 

With  respect  to  the  claim  of  the  appellee,  corroborated 
by  the  testimony  of  her  mother,  that  she  had  no  notice  of 
the  foreclosure  sale  before  it  was  made,  the  testimony 
shows  that  on  June  6,  1907  (Rec.,  p.  178),  IVJr.  Early  wrote 
the  appellee,  then  in  Paris,  a  letter,  which  she  admits  she 


received,  advising  her  that  there  was  no  money  on  hand 
either  to  send  her  or  to  meet  the  necessary  charges  on  her 
property,  her  demands  for  money  having  been  so  urgent 
that  they  had  sent  her  money  which  really  should  have 
been  applied  to  interest  to  avoid  the  advertisement  and  sale 
ot  her  various  properties:  and  containing,  inter  alia,  the 
following:  “As  I  understand  it,  you  have  overdue  interest 
and  an  overdue  note  on  the  Winchester,'  which  should  have 
your  immediate  attention.  You,  also,  as  I  understand  it, 
are  indebted  to  Mr.  Hendrick  for  overdue  notes,  secured  on 
one  of  your  Mintwood  Place  houses  You  also  have  over¬ 
due  interest  on  both  of  your  Mintwood  Place  houses,  which 
has  not  been  paid,  and  which  if  not  paid  at  a  very  early  day 
will  be  advertised  for  sale  tor  non-payment  of  interest. 
^ol,r  cablegrams  were  so  urgent  that  we  sent  vou  $196.72 
through  the  U’hite  'Star  Line,  when  really  that  monev 
should  have  been  applied  to  interest  on  various  houses  to 
avoid  the  advertisement  and  sale  of  your  various  proper¬ 
ties.  This  is  a  plain  matter  of  fact  statement,  regarding 
\<mr  situation,  as  far  as  your  various  properties  are  con¬ 
cerned.  We  have  your  various  statements  and  vouchers  in 
our  office  showing  the  monthly  condition  of  your  account. 
W'e  are  very  sorry  that  this  is  the  unfortunate  state  of 
affairs,  but  it  is  no  fault  of  ours,  as  we  are  doing  every¬ 
thing  in  our  power  to  protect  your  interest.”  After  this 
letter  was  written,  the  witness  Fairfax  testifies  that  in  a 
letter  set  forth  at  pp.  461.  462,  he  notified  Early  and  Lamp- 
ton  that  the  holder  of  the  second  trust  on  the  Winchester 
gave  notice  that  unless  the  overdue  note  was  paid  within 
ten  days,  he  would  be  compelled  to  advertise  the  property 
for  default,  and  requesting  that  a  copy  of  his  communica¬ 
tion  should  be  sent  to  Mrs.  Lampton,  having  learned  from 
Mr.  Lampton  that  she  was  in  Europe.  Mr.  Early  testifies 
(Rec.,  p.  4o6)  that  he  sent  this  letter  to  Miss  Sands  with 
a  letter  of  his  own,  copied  at  p.  227  of  the  record,  and  con¬ 
tained  at  p.  412  of  the  letter  book  of  Early  and  Lampton. 
which  it  is  agreed  may  be  produced  at  the  hearing. 
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Appellees  counsel  have  charged  on  the  record  .(Rec.,  pp. 
359-362),  that  this  second  letter  of  June  14th  \vas_  never 
sent,  but  was  written  and  copied  into  the  letter  book  long 
after  the  foreclosure  sale  for  the  purpose  of  manufactur¬ 
ing  evidence — this  claim  resting  upon  the  fact  that  there 
appears  to  have  been  an  error  in  the  original  indexing  of 
the  book  showing  the  page  at  which  it  occurs,  the  alleged 
fact  that  the  page  of  the  letter  book  on  which  it  is  copied 
is  “crumpled/’  and  the  like.  Apart  from  the  impropriety 
of  making  so  grave  a  charge,  against  a  business  man  of 
long  standing,  and  whose  reputation  is  otherwise  unat¬ 
tacked,  it  is  established  beyond  dispute  that  Mr.  Fairfax 
sent  him  the  letter  of  June  11th,  and  asked  him  to  forward 
it  to  Mrs.  Sands  (Rec.,  pp.  461,  462);  that  he,  himself, 
swears  that  he  did  so  (Rec.,  p.  456),  and  that  Miss  Sands 
does  not  deny  receiving  it,  but  states,  only,  that  she  does 
not  remember  whether  she  received  it  or  not ;  that,  if  she 
received  it,  she  does  not  recall  it  absolutly,  and  that  she 
does  not  recall  whether  Fairfax’s  letter,  mentioned  in  it, 
accompanied  it  (Rec.,  pp.  138,  178,  180). 

Surely  a  mere  failure  of  recollection  upon  the  part  of  a 
witness,  whose  testimony  in  so  many  particulars  has  proven 
to  be  inaccurate,  cannot  constitute  the  basis  of  so  grave  a 
charge. 

Having  received,  admittedly,  the  letter  of  June  6th  (Rec., 
]).  138),  and  returned  to  Washington  about  sixty  days  later 
(Rec.,  p.  137),  the  natural  thing,  surely,  would  be  to  call 
upon  Mr.  Early  and  inquire  about  the  condition  of  the  af¬ 
fairs  referred  to  in  that  letter.  She  testifies,  in  chief,  that 
she  does  not  know  whether  she  saw  Mr.  Early  or  not  after 
her  return  (Rec.,  p.  169).  Mr.  Early  testifies  (Rec.,  p. 
456),  that,  upon  her  return  from  Europe,  she  called  at  the 
office,  inquired  for  Lampton,  who  was  not  in,  and  asked 
Early,  “What  about  the  Winchester?”  He  replied  that  he 
was  afraid  it  would  be  sold  for  the  accrued  charges  against 
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it  unless  she  could  make  some  arrangement  hv  which  she 
could  settle  up  with  those  people — otherwise  he  was  sure 
they  would  advertise  and  sell  it ;  she  seemed  annoyed  and 
said  that  she  would  call  to  see  Mr.  Lampton  again,  or  in  a 
few  days,  or  something  to  that  effect..  Though  called  in 
rebuttal,  the  appellee  makes  no  denial  of  this  interview,  or 
of  this  testimony. 

\\  i tli  respect  to  the  testimony  of  Lawrence  Sands,  in 
chief,  that  he  was  not  advised  of  the  foreclosure  sale  before 
it  took  place  ( Rec.,  p.  118),  Mr.  Early  testifies  that  he  had 
a  conversation  with  Mr.  Sands  about  it  several  weeks 
before  the  sale  took  place,  on  which  occasion  Sands  re¬ 
marked  that  it  would  take  a  long  pocketbook  to  supply  the 
wants  of  the  appellee  and  her  mother — that  it  would  take 
a  Vanderbilt  backed  up  by  an  Astor  and  a  Rockefeller  to 
supply  their  demands,  and  that  everything  they  had  was 
going  the  same  way;  that  they  had  had  a  number  of  houses 
on  Eighteenth  Street,  all  their  income  from  which  they 
had  expended,  making  no  provision  for  the  income,  taxes, 
etc.  (Rec.,  pp.  455,  45(>).  This  testimony,  also,  is  not  de¬ 
nied  in  rebuttal. 

When  it  is  considered  that  Mr.  Sands  himself  was  con¬ 
tinually  getting  money  from  Early  &  Lampton  whenever 
he  needed  it  (Rec.,  pp.  118,  123),  and  that  under  the  ar¬ 
rangement  made  with  Lampton,  Mrs.  and  Miss  Sands  were 
to  receive  a  check  each  month  for  the  net  income,  and  did 
receive  such  checks  during  a  considerable  portion  of  their 
dealings  with  Early  &  Lampton,  and  that  their  demands 
were  quite  liberal,  as  Mr.  Sands  himself  stated;  also  that 
the  firm  had  been  obliged  to  pay  out  large  sums  to  take 
care  of  the  property  (Rec..  p.  227)  ;  is  it  any  wonder  that 
they  did  not  have  money  in  hand  to  protect  the  Winchester 
from  sale?  Any  thought  of  conspiracy  between  Harper 
and  Early  which  might  find  lodgment  in  anybody’s  mind, 
is  abundantly  dispelfed  by  Early’s  letter  to  Harper  of  Feb- 
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ruary  8,  1908  (Rec.,  p.  359),  complaining  about  the  latter’s 
“ungentlemanly  statement.” 

“A  trustee  may  purchase  the  trust  property  at  a  judicial  sale 
brought  about  by  a  third  party,  which  he  had  taken  no  part  in 
procuring,  and  over  which  he  could  not  have  had  any  control.” 
Starkweather  vs.  Jenner,  27  App.  D.  C.,  348. 

It  surely  will  not  now  be  seriously  contended  that  the 
allegations  of  fraud  made  by  the  appellee  in  her  pleadings 
regarding  the  sale  of  the  W  inchester  under  foreclosure,  are 
worthy  of  consideration!  Indeed,  that  transaction  is  not 
now  in  issue  because  the  court  below’  held  (Rec.,  p.  96) 
that  the  plaintiff,  “electing  to  repudiate  the  purchase  of 
the  Winchester  and  recover  the  value  of  the  properties  with 
which  she  parted  in  that  transaction,”  was  not  entitled  to 
follow  that  subject  any  further.  Notwithstanding  this,  the 
fourth  paragraph  of  the  decree  reads  as  follows  (Rec.,  p. 
109)  : 

“That  the  plaintiff  do  now  recover  of  defendant 
Early,  as  principal,  and  the  United  States  Fidelity 
and  Guaranty  Company  as  surety,  the  sum  of  four 
thousand  dollars  ($4,000.00)  upon  their  certain  bond 
in  that  sum  filed  in  this  cause  March  30,  1911,  and 
have  execution  therefor  as  at  law ;  said  bond  hav¬ 
ing  been  filed  herein  as  a  substitute  in  lieu  of  cer¬ 
tain  real  estate  known  as  the  ‘Winchester,’  which 
was  thereupon  and  thereby  released  and  discharged 
from  the  lis  pendens  of  this  suit,  upon  the  condition 
recited  in  said  bond  that  said  bond  should  be  liable 
for  any  rights  of  the  plaintiff  in  respect  of  the  said 
real  estate  as  against  defendant  Early.  The  court 
hereby  adjudges  and  determines  that  the  plaintiff, 
though  electing  to  waive  all  right  to  beneficial  own¬ 
ership  in  said  real  estate,  nevertheless  retains  a  right 
to  an  equitable  lien  for  the  sum  of  four  thousand 
and  eighty-one  dollars  and  thirty-two  cents  ($4,- 
081.32),  with  interest  at  six  per  cent  per  annum, 
compounded  annually,  from  March  15,  1905,  said 
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sum  being  the  amount  used  by  defendants  Charles 
-arly  and  James  J.-Lampton  in  the  original  pur¬ 
chase  of  said  real  estate  out  of  moneys  derived  bv 
them  from  their  wrongful  conversion  of  plaintiff's 
properties  1620  Eighteenth  Street  and' 1867  Mint- 
wood  Place.  I  pon  full  or  partial  satisfaction  of  this 
paragraph,  the  amount  so  paid  shall  be  credited  upon 
clause  c  of  paragraph  Third  of  this  decree,  applying 
the  payment  first  to  interest  and  then  upon  the  prin- 


1  he  only  theory  upon  which  the  appellee  would  be  en¬ 
titled  to  any  such  relief  as  this,  would  be  that  her  monev 
went  into  the  purchase  by  Early  of  this  real  estate  after 
the  foreclosure  sale  to  Harper.  The  court  justifies  this 
portion  of  the  decree  by  the  statement  that  the  sum  of  $1.- 
^081.32  was  the  amount  used  by  Early  &•  Eamptan  in  the 
original  purchase  of  said  real  estatet  referring  to  the  time 
of  the  exchange  of  1620  Eighteenth  Street  and  1867  Mint- 
wood  Place  therefor.  This,  however,  entirely  ignores  the 
tact  that  the  testimony  does  not  show  that  Lampton  has 
ever  had  any  interest  in  the  Winchester  after  the  fore¬ 
closure  sale  at  which  Harper  bought  it  in ;  also  that  the 
consideration  paid  by  Early  for  his  interest  was  his  equity 
in  1J24  X  Street  ( Rec.,  pp.  2i!>,  451),  which  there  is  no 
claim  that  he  purchased  after  his  dealings  with  the  Sands’ 
moneys!  It  is  noticeable  that  the  bill  of  complaint  since 
its  amendment,  does  not  claim  that  any  part  of  the  moneys 
alleged  to  have  been  misappropriated  by  Early  &  Lamp- 
ton  went  into  the  Winchester  Apartment  House,  which 
is  located  on  Lot  218,  Square  151.  Xor  does  it  claim  am- 
hs  pendens  against  that  (Rec.,  pp.  31,  32).  It  was  prayed 
that  the  defendants  Early,  Dvar  and  Wellesca  Pollock 
Allen  be  decreed  to  hold  this  property  as  constructive  trus¬ 
tees  for  the  appellee.  Inasmuch  as  the  charges  against 
Dyar  and  Mrs.  Allen  were  dismissed  by  appellee's  volun¬ 
tary  act  (Rec.,  pp.  58,  60),  and  the  charges  against  Earlv 


as  to  his  acquisition  from  Harper  of  the  Winchester 
(which  alone  formed  the  basis  of  a  constructive  trust), 
have  all  been  disproved,  it  is  hard  to  see  where  there  was 
any  valid  l is  pendens  against  that  property  at  the  time  of 
the  submission  of  the  bond  to  release  it  from  the  operation 
of  the  suit.  If  there  was  no  valid  Us  pendens  against  that 
*  property  at  that  time,  appellee  had  no  lien  against  it  and 
therefore  there  could  be  no  recovery  against  the  surety  on 
appellee’s  bond,  which  simply  took  Hie  place  of  the  prop¬ 
erty  itself  It  is  Hornbook  law  that  the  mere  filing  of  a 
suit  for  an  accounting  against  a  trustee,  does  not  consti¬ 
tute  a  l is  pendens  against  whatever  propertv  may  happen 
to  be  in  his  name.  The  court  below  by  its  own  opinion, 
has  eliminated  the  Winchester,  and  consequently  the  bond 
referred  to,  from  this  case  (Rec.,  pp.  96,  97). 

'  SEVENTH  AND  FOURTEENTH  ASSIGNMENTS. 

In  Referring  the  Cause  to  an  Auditor  for  an  Accounting 
Respecting  All  the  Affairs  of  the  Plaintiff,  Margaret  C. 
Sands,  from  the  Commencement  of  their  Relation  to  Her 
Affairs  or  Any  of  Them.” 


In  Allowing  the  Plaintiff  the  Rental  Value  of  Any  Prop¬ 
erty  or  Properties  as  to  which  the  True  State  of  the 
Rent  Account  cannot  now  be  Ascertained. 


The  Alleged  Failure  to  Understand  the  Statements 

Rendered. 

Another  feature  of  the  case,  to  be  kept  in  mind  in  determin¬ 
ing  the  weight  of  the  testimony  of  appellee  and  of  her  mother, 
upon  whose  testimony  the  charges  of  fraud  largely  depend,  is 
their  testimony  in  regard  to  the  complicated  and  unintelligible 


character  of  the  statements  of  account  furnished  them  by  the 
defendants.  Each  month,  with  the  exception  of  the  time 
appellee  was  abroad  (Rec.,  p.  470),  according  to  the  testimony 
of  the  defendants  (Rec.,  pp.  353-355,  367,  368),  a  rental  state¬ 
ment  was  furnished  them,  showing  in  exact  and  precise  terms, 
just  what  rents  had  been  collected,  what  charges  against  the 
properties  had  been  paid,  and  the  balance  to  which  appellee 
was  entitled ;  and.  although  appellee  denies  that  she  received 
these  statements  with  the  regularity  claimed  by  the  defendants, 
she  admits  that  she  did  receive  a  number  of  them  (Rec.,  pp. 
143-150,  438).  Obviously  to  overcome  the  effect  of  the  law 
governing  accounts  stated,  and  to  give  added  weight  to  the 
charge  of  fraud,  both  appellee  and  her  mother  testify  that 
these  statements,  when  received  by  them,  were  so  complicated 
and  unintelligible  that  they  could  not  understand  them  (Rec., 
p.  439),  and  that,  on  one  occasion,  when  they  went  to  the  de¬ 
fendant  La mpt on  and  sought  an  explanation  of  them,  he,  him¬ 
self,  declared  that  they  were  so  complicated  that  it  would  take 
a  Philadelphia  lawyer  to  understand  them  and  inveighed 
against  the  bookkeeper,  who  had  issued  them,  for  doing  so  iij 
such  a  manner  ( Rec.,  pp.  211.  137).  The  witness  Lampton  de¬ 
nies  that  any  such  conversation  ever  took  place  (Rec.,  p.  471), 
and  both  he  and  Early  testify  that  the  statements  were  so 
plain  and  simple  as  to  render  incredible  the  claim  that  they 
were  unintelligible  (Rec..  pp.  459,  460).  These  statements  were 
produced,  and,  at  pages  143-147,  353-355,  440-442  of  the  rec¬ 
ord,  she  was  asked  to  show  just  one  of  them  that  she  asked  an 
explanation  about,  and,  upon  her  stating  that  she  could  not 
single  one  out,  she  was  asked  to  do  so  by  the  next  session,  thus 
affording  her  ample  opportunity,  with  the  assistance  of  her 
counsel,  to  show  whether  there  was  any  rent  statement  which 
would  substantiate  the  good  faith  of  her  testimony  that  they 
were  so  complicated  as  not  to  be  intelligible  to  her  (Rec.,  pp. 
184,  440-442).  This  was  on  August  30,  1911  (Rec.,  p.  166). 
On  the  25th  day  of  October,  1912  (Rec.,  p.  438),  after  ample 
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opportunity  for  examination  of  the  statements,  and  the  assist¬ 
ance  of  her  counsel,  she  testifies  in  effect  that  each  statement 
showed  what  rents  were  being  received  and  what  the  disburse¬ 
ments  were — that  the  figures  are  down  in  black  and  white  “but 
whether  they  are  right  or  not  she  does  not  know”  (Rec.,  pp. 
VV.),  440).  I  laving  stated,  at  p.  438,  that  she  did  not  understand 
the  statements  because  so  many  things  were  carried  forward 
trom  one  thing  to  another,  that  they  were  confusing  to  her,  1 
she  is  asked  to  pick  out  a  single  one  of  the  statements  which 
does  this,  to  which  she  replies  she  does  not  find  any  one  which 
does  so  (Rec.,  p.  439)  ;  that  the  amounts  of  the  rents  and  ex¬ 
penses,  month  by  month,  are  all  down,  and  easily  understood 
that  way  (Rec.,  440).  Asked  to  find  one  which  does  not  show 
to  her  plain  understanding*  what  the  rents  were  and  what  the 
disbursements,  she  answers  she  supposes  they  would  be  plain 
to  lief  that  way,  but  she  does  not  think  they  were  right. 
Asked,  with  respect  to  another  batch  of  these  monthly  state¬ 
ments,  whether  she  finds  anything  in  them  which  she  could 
have  had  any  difficulty  in  understanding,  and  from  which  she 
could  not  easily  determine  what  rents  had  been  collected 
and  what  disbursements  made,  she  answers  that  they  are  ap¬ 
parently  plain  (Rec.,  p.  440).  She  is  then  asked,  and  agrees, 
that,  before  signing  her  deposition,  she  will  go  over  all  the 
monthly  statements,  and,  if  there  is  any  one  of  them  which 
she  would  have  any  difficulty  in  understanding,  to  identify 
it,  no  statement  being  so  identified  or  referred  to  by  her  subse¬ 
quently.  An  inspection  of  these  statements,  Plaintiff’s  Ex¬ 
hibits  9-19,  etc.  (Rec.,  pp.  440-442,  143-147,  353-355),  will 
demonstrate,  instantly,  the  unfounded  character  of  the  claim  in 
question,  and,  conceding  to  the  appellee  the  least  intelligence, 
the  impossibility  of  any  claim,  in  good  faith,  that  the  state¬ 
ments  could  harve  been  regarded  bv  her  or  anyone  else  as 
intricate,  complicated,  or  susceptible  of  the  least  difficulty 
in  comprehending  and  understanding  them.  ✓  - 

In  this  connection,  in  view  of  the  fact  that  the  statements  in 


question,  which,  with  the  exception  of  those  accumulating 
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between  May,  1006,  and  August,  1007,  while  she  was  abroad 
(Rec.,  p.  470),  came  directly  from  her  i>ossesSion  to  that  of  her 
counsel  (  Rec.,  pp.  143-150),  and  that  similar  statements,  witli. 
all  books  and  accounts  relating  thereto,  for  the  period  while 
she  was  abroad,  were  submitted  to  and  fully  examined  bv  her 
counsel  (Rec.,  pp.  459.  460,  412-424,  447-440),  before  tlie 
filing  of  her  original  bill,  may  be  read,  with  significance,  the 
allegation  of  Paragraph  16  of  her  original  bill  that  (Rec.,  pp. 

5,  6),  notwithstanding  her  frequent  and  continuous  demands, 
the  defendants  had  failed  to  render  her  a  statement  of  their 
account  with  her,  and  the  allegation  of  Paragraph  3  of  her 
amended  and  supplemental  hill  (Rec.,  p.  10),  alleging  that,  in 
the  month  of  January,  1008,  she  lost  confidence  in  them  be¬ 
cause  of  their  failure  to  comply  with  her  repeated  request 
for  a  statement  of  their  account  with  her.  and  thereupon 
revoked  their  authority,  and  that  they  had  ever  since  failed 
to  furnish  such  an  account,  the  undisputed,  conceded  fact, 
proved  by  her  counsel,  Mr.  Warner,  himself,  being  that,  run¬ 
ning  through  December,  1007,  and  January,  1008,  he  was 
accorded  tree  and  full  access  to  all  the  accounts,  statements, 
hooks,  and  papers  of  Early  and  Lampton  relating  to  the  ap¬ 
pellee  s  affairs  (Rec.,  pp.  412-424),  and,  when  pressed,  on  cross 
examination,  to  designate  any  papers  or  accounts  called  for 
by  him  which  were  not  freely  shown  him  (Rec.,  pp.  414,  415), 
or  a  single  item  in  controversy,  the  papers  or  accounts  relat¬ 
ing  to  which  were  not  freely  shown  him,  he  is  unable  to  state 
any  except  a  transaction  with  what  is  known  in  the  record 
as  the  $3,500.00  Kelioe  note,  discounted  for  $3,200.00  (Rec.,  ' 
p.  415),  which  the  record  in  this  case  demonstrates  was  an 
individual  transaction  between  the  appellee  and  Mr.  Lampton, 
with  which  the  firm  of  Early  &  Lampton  had  nothing  to  do, 
of  which  the  defendant  Early  had  no  knowledge,  and  which 
could  not  by  any  possibility  have  been  expected  to  he  found 
among  the  accounts  or  papers  of  the  firm  (Rec.,  pp.  457,  467). 

While  not  a  matter  in  which  the  defendant  Early  is  con- 
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cerned,  it  may,  nevertheless,  be  noted,  that  the  insufficiency, 
from -the  standpoint  of  Mr.  Warner,  of  the  explanation  of  the 
$•1,200.00  item  made  to  him  by  Mr.  Lampton,  was  because  he, 
Warner,  did  not  regard  it  as  "plausible”  (Rec.,  p.  421);  that 
Lampton  got  out  a  number  of  stub  books,  alleging  that  he 
had  made  payments  on  account  of  Miss  Sands,  had  distrib¬ 
uted  the  money  in  that  way,  and  was  perfectly  willing  to  give 
an  explanation  of  it,  which  explanation  was  superficial  in  that 
it  rested  on  Lampton 's  claim  that  he  disbursed  the  money  for 
her  account  and  on  her  instructions  (Rec.,  pp.  421,  422).  Mr. 
Lampton  produces  these  same  stubs,  and  the  checks  them¬ 
selves,  each  check  and  the  corresponding  stub  showing  the 
payee  and  containing  a  notation  that  they  were  for  Miss  Sands, 
the  witness  explaining  every  payment  about  which  he  was  in¬ 
terrogated,  and  showing  they  were  for  drygoods  bills,  jew¬ 
elry,  to  satisfy  judgments,  and  otherwise  for  the  benefit  of 
Miss  Sands  (Rec.,  pp.  478-482),  following  which  Miss  Sands 
herself,  called  in  rebuttal  (  Rec.,  p.  493),  does  not  dispute  a  sin¬ 
gle  one  of  the  payments  made,  or  the  fact  that  it  was  for  her 
benefit  and  pursuant  to  her  instructions.  In  view  of  the 
statement  in  the  record  (480-482)  as  to  the  notations  on  some 
of  these  stubs  to  the  effect  that  they  “niay  have  been  written 
at  a  different  time  from  the  body  of  the  check,”  it  is  hoped 
that  the  Court  may  see  fit  to  send  for  the  originals  of  these 
exhibits.  When  produced,  they  will  not  be  found  to  war¬ 
rant  any  suspicion  that  any  portion  has  been  written  at  a  dif- 
terent  time  from  any  other  portion. 

( >ne  further  fact  may.  for  convenience,  be  noted  here.  The 
original  monthly  rent  statements  from  May  1906  to  February 
1907,  were  not  produced  by  either  Miss  Sands  or  her  attorney 
(Rec.,  pp.  141-141,  459),  both  claiming  not  to  have  received  • 
them.  Both  Early  (Rec.,  pp.  283,  459,  460),  and  Lampton 
(Rec.,  -p.  447),  on  the  contrary,  testified  that  they  turned  all 
the  papers  over  to  Mr.  Warner,  who  spent  weeks  in  their 
examination,  who  never  complained  to  them  that  anything 
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was  missing,  and  they  were  never  informed  until  the  testi¬ 
mony  was  being  taken  that  these  monthly  statements  were 
claimed  not  to  have  been  exhibited.  Certain  other  papers 
were  from  time  to  time  called  for  by  appellee's  counsel,  which 
papers,  in  some  instances,  could  not  be  found  among  the 
papers  of  Early  and  Lampton  (Rec.,  pp.  202,  203,  304,  336, 
348,  353,  430).  The  testimony  shows,  without  attempt  at 
contradiction,  and  indeed,  largely  from  the  testimony  of  Mr. 
Warner  himself,  that,  without  the  authority  of  either  Early 
or  Lampton,  and  without  their  knowledge  he  took  from  their 
office  files  a  great  many  papers  relating  to  the  affairs  of  the 
appellee  (Rec.,  pp.  413,  41 7,  418),  and,  asked  whether  among 
these  were  some  which  are  not  produced  in  this  record,  he 
answers,  simply,  “not  that  I  know  of.”  (Rec.,  p.  418).  He 
assumed  the  right,  while  accorded  the  opportunity  of  exam¬ 
ining  the  papers  in  the  office  of  appellants,  to  take  from  their 
files  any  of  their  papers,  and  in  point  of  fact  did  take  a  great 
many  of  them  on  that  occasion  (Rec.,  p.  418).  Early  & 
Lampton  (Rec.,  p.  448)  had  no  knowledge,  prior  to  the  tes¬ 
timony  of  Mr.  Warner,  given  October  18th,  1912  (Rec.,  p. 
412),  that  any  of  their  papers  had  been  removed  from  their 
files  by  him. 

Does  it  not  seem  unfair  that  these  appellants  should  now 
he  called  upon,  after  the  lapse  of  all  these  years,  to  again 
furnish  statements  of  account  to  the  appellees,  covering  all  the 
various  transactions  complained  of,  when  the  only  ground 
upon  which  such  accounting  can  now  be  claimed,  is  that  the 
accounts  were  never  furnished?  Who,  pray,  says  the  accounts 
were  never  furnished?  It  could  only  be  the  appellee  herself. 
Any  testimony  given  by  her  tending  to  indicate  that  such 
accounts  were  not  furnished,  is  of  the  weakest  possible  char¬ 
acter,  as  has  been  shown,  and  completely  off-set  by  the  testi¬ 
mony  of  the  appellants  and  of  their  bookkeeper  Simpson, 
the  latter  testifying  that  with  the  exception  of  the  time  appel¬ 
lee  was  abroad,  the  statements  were  mailed  to  her  regularlv 
Rec.,  pp.  367.  368).  Furthermore,  Mr.  Sands  informs  us 
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that  he  knew  just  what  they  collected;  that  he  saw  Early  & 
Lampton  s  l>ooks  from  month  to  month,  and  that  either  Mr. 
Lampton  or  his  bookkeeper  would  turn  to  the  accounts  and 
show  them  to  him  on  the  books  whenever  he  desired  to  see 
them,  and  that  there  was  no  trouble  about  it  (Rec.,  p.  123). 

.  EIGHTH  ASSIGNMENT. 

In  Requiring  the  said  Defendants  to  be  now  Charged  upon 
said  Accounting  with  the  Amount  of  the  $1,100.00  which 
was  Secured  by  Second  Deed  of  Trust  on  1859  Mintwood 
Place,  and  in  Disallowing  them  Commissions  on  Raising 
the  Loan  Secured  by  said  Trust. 

0 

185!)  Mintwood  Place  had  never  been  regularly  placed  in 
the  hands  of  Early  &  Lampton  for  the  collection  of  rents 
(Rec.,  pp.  171,  431);  and  this  is  admitted  in  the  amended 
and  supplemental  bill  (Rec.,  p.  23).  It  was  not  included  in 
either  of  the  powers  of  attorney  given  to  them  (Rec.,  pp.  34, 
35).  During  a  temporary  arrangement  Early  &  Lampton 
collected  rents  for  three  months  without  any  formal  power 
of  attorney  to  that  effect  (Rec.,  pp.  171,  431).  Thefe  was 
then  no  fiduciary  relationship  existing  between  these  parties 
as  to  that  property.  The  only  ground  upon  which  appellee 
claims  that  there  was,  is  stated  in  Paragraph  10  of  her 
amended  and  supplemental  bill  (Rec.,  p.  23),  as  follows: 
“Although  complainant  herself  collected  the  rents  from  this 
particular  piece  of  property,  said  Early  &  Lampton  in  their 
capacity  of  general  fiduciary  representatives  of  complainant, 
interested  themselves  in  and  controlled  and  directed  the  affairs 
of  said  1859  Mintwood  Place  until  they  finally  disposed  of  it.” 
It  is  undisputed  that  Miss  Sands  had  herself  always  managed 
that  property.  Furthermore,  during  this  period  her  father 
was  continually  going  into  Early  &  Lampton’s  office  and  exam- 
ining  their  books  with  reference  to  the  rents  collected  by 
them  generally  (Rec.,  pp.  122,  123). 

Miss  Sands  admits  that  she  signed  the  notes  evidencing  this 
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$1,100.00  trust,  her  understanding  being  that  the  first  trust 
was  to  be  reduced  $500.00  (Rec.,  pp.  134,  166,  184,  185), 
but  it  is  not  stated  that  this  was  a  required  condition  of  making 
this  loan.  As  a  matter  of  fact  the  first  trust  was  reduced 
$250.00  and  a  new  trust  put  on  for  $7,000.00;  the  second 


trust  was  put  on  for  $1,100.00,  the  overdue  interest,  taxes 
and  insurance  were*  paid,  together  with  the  Title  Company’s 
fees,  and  the  commissions  for  obtaining  the  loan,  leaving  a 
balance  of  only  $5.44,  which  was  paid  to  Lampton,  all  of  which 


is  shown  by  the  Title  Company’s  statement  duly  rendered 
(Rec.,  pp.  233,  256,  257).  There  is  nothing  whatever  to  in¬ 


dicate  that  this  balance  was  not  duly  accounted  for  to  Miss 


Sands. 


The  charges  advanced  by  appellee  in  regard  to  this  trans¬ 
action  are  three  in  number,  first,  that  she  did  not  know  of  the 
placing  of  the  second  trust,  secondly,  that  Early  &  Lampton 
had  in  their  hands  sufficient  funds  to  pay  the  charges  of 
185!)  Mintwood  Place  without  placing  any  trust  at  all.  thirdly, 
that  Lampton  benefited  from  the  transaction  to  the  extent  of 
an  insurance  policy  on  his  life  for  one  year,  and  of  the  sum 
of  $5.44. 


As  to  the  first  of  these  charges  it  is  to  be  noted  that 
appellee  at  record  134  positively  states  under  oath  that  she 
did  not  know  for  what  purpose  she  signed  the  blank  notes, 
presented  to  her  by  Lampton  in  this  deal.  At  record  185, 
however,  she  admits  that  she  is  not  certain  about  this  mat¬ 
ter,  saying  merely  that  she  is  under  the  impression  that 
the  notes  were  blank.  The  weakness  of  the  testimony  of 
the  appellee  herself  in  regard  to  this  charge,  is  to  be  taken 
in  connection  with  the  admitted  fact  that  she  herself  was 
personally  managing  1859  Mintwood  Place  and  collecting  * 
rents  therefrom  (Rec,,  pp.  23,  171,  431),  and  also  in  con¬ 
nection  with  the  further  facts  brought  out  in  this  brief. 

The  basis  of  the  second  charge  is  that  Early  &  Lamp- 
ton  still  had  in  their  hands  a  sufficient  balance  from  the 


proceeds  of  the  $3,200.00  Kehoe  note  to  meet  the  demands 
on  1859  Mint  wood  Place.  In  the  statement  of  facts  we 
have  shown  that  neither  Early  nor  Early  &  Lampton  had 
any  connection  whatever  with'  the  said  $3,200.00  note,  or 
the  proceeds  thereof.  Moreover,  both  Miss  and  Mrs. 
Sands  admit  that  the  Kehoe  note  was  negotiated  for  the  pur¬ 
pose  of  entering  into  a  real  estate  speculation  (Rec.,  p. 
139),  and  that  even  after  the  first  speculation  was  not  made 
in  the  summer  of  1905,  Lampton  had  told  them  that  he 

had  a  further  speculation  in  view  and  that  their  intention 

\ 

was  that  he  should  hold  this  money  for  the  purpose  of 
making  such  speculation  (Rec.,  p.  140).  Further,  it  is 
conceded  by  appellee’s  counsel  that  the  sum  of  $790.93  was 
needed  for  the  purpose  of  making  payments  on  1859  Mint- 
wood  Place.  By  reference  to  the  Title  Company’s  state¬ 
ment  copied  at  record  257  it  appears  that  this  $790.93  was 
made  up  of  the  items  of  $79.05  for  taxes,  of  $461.88,  the 
excess  of  the  payment  made  to  Anna  M.  McCullum’s  trus¬ 
tees  over  and  above  the  face  of  the  previous  $7,250.00 
trust,  and  of  the  further  $250.00  used  in  reduction  of  said 
trust  (Rec.,  p.  257).  Further  examination  of  said  state¬ 
ment  shows  that  counsel  did  not  take  into  consideration 
the  following  undisputed  items,  $35.00  paid  to  F.  H.  Ridge¬ 
way,  $15.00  to  Margaret  C.  Sands,  $77.00  to  L.  R.  Peak 
for  commission  and  insurance  and  $57.25  charged  as  title 
feeSr  These  sums,  and  the  commission  necessarily  paid  in 
placing  the  second  trust  added  to  the  sum  of  $790.93,  bring 
the  total  charges  paid,  to  the  $1,178.62  shown  by  the  same 
statement  to  have  been  expended  by  Early  &  Lampton. 

It  appears  that  in  making  this  settlement  there  was  ac¬ 
tually  advanced  by  Lampton,  the  sum  of  $78.62  more  than 
he  received  as  the  proceeds  of  the  notes ;  so  that  the  balance  - 
of  $5.44  which  he  received  from  the  Title  Company,  still 
left  a  credit  in  his  favor  in  this  transaction  due  to  the  ap¬ 
pellee.  This  corresponds  remarkably  well  with  appellee’s 
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statement,  when  asked  why  she  did  not  get  the  balance  due 

her:,  We  did  not  know  there  was  any  balance  particularly 
•  to  get"  (Rec,  p.  158). 

As  to  the  third  charge,  the  testimony  of  Mr.  Hendrick, 
called  as  a  witness  for  the  appellee,  developed  a  feature 
of  this  $1,100.00  loan,  which  appellee  claims  thereupon  as¬ 
sumed  the  proportions  of  a  “fraud."  lie  wrote  to  the  title 
insurance  company  to  collect  for  him  upon  the  settlement 
ot  this  $1,100.00  loan,  the  sum  of  $163.30,  in  payment  of  a 
life  insurance  premium  (Rec..  pp.  256.  25:).  which  policy 
Mr.  Hendrick,  who  was  also  an  insurance  agent,  issued 
on  the  life  of  Mr.  Hampton.  His  explanation  of  the  mat¬ 
ter  (Rec.,  pp.  396,  39J),  is  that  Mr.  Hampton  wished  him 
to  obtain  a  $1,100.00  second  trust  loan  for  Miss  Sands,  that 
he  could  arrange  a  commission  of  approximately  15  per 
centum,  or  about  $163.00;  that  witness,  not  knowing  about 
the  laws  governing  commissions,  preferred  to  write  an  in¬ 
surance  policy  and  take  the  premiums  out  in  that  form,  taking 
lus  premium  in  lieu  of  a  commission  on  the  second  trust 
loan.  On  second  trust  loans  there  is  no  regular  commis¬ 
sion,  being  a  matter  of  agreement  each  time,  and  that,  for 
such  a  loan,  he  would  have  charged  anywhere  from  $110.00 
to  $165.00;  he  has  charged  a  great  deal.less,  and  a  great 
deal  more,  on  second  trust  loans,  according  to  the  amount, 
time,  or  character  of  the  person,  and  the  character  of  the 
property— generally  gets  1  per  cent  a  month,  which 
would  have  made  the  commission  in  this  case  14'/*  per 
cent,  or  something  like  that  (Rec.,  p.  39T).  Jn  second 
trusts,  you  figure  that  you  are  always  going  fairly  close, 
or  taking  a  risk,  and  in  that  way  charge  for  it ;  thinks  lie 
did  not  look  at  the  property,  but  accepted  Mr.  Hamptons 
estimate  of  it  (Rec..  p.  3D?).  He  does  not  remember  to 
whom  the  policy  was  made  payable;  if  there  had  been  a 

death  within  the  year,  there  would  have  been  $5,000.00 
available  to  somebody. 

Xo  attempt  is  made  to  show  that  the  $1,100.00  was  not 

\ 


necessary,  or  that  the  loan  could  have  been  negotiated  at  a 
smaller  rate  of  commission,  large  as  it  was;  and  there  is 
not  the  slightest  room  for  any  charge  of  bad  faith  on  the 
part  of  Early  &  Lampton,  even  if  the  money  could  have 
been  borrowed  at  a  lower  rate  of  interest,  and  even  if  it 
was  a  mistake  of  judgment  to  pay  so  much.  If,  as  sug¬ 
gested  by  appellees  counsel  below,  Lampton  benefited  by 
ha\  ing  a  one-year  policy  on  his  life,  it  is  entirely  evident 
that  til  is  was  not  at  his  instance  or  suggestion,  or  that  his 
action  in  permitting  it  was  anything  more  than  acquies¬ 
cence  in  the  requirement  of  the  party  to  whom  he  looked 
in  negotiating  what  evidently  was  a  difficult  loan. 

When  we  consider  that  the  only  necessity  for  an  account¬ 
ing  is  based  upon  the  testimony  of  the  appellee  to  the 
effect  that  she  does  not  know  what  became  of  the  proceeds 
of  this  loan,  and  contrast  that  statement  with  the  fact  that 
the  record  shows  exactly  what  did  become  of  the  proceeds 
(Rec.,  p.  25?)  ;  and  then  recall  that  the  appellee  at  one  time 
says  that  the  notes  were  blank  and  that  she  therefore  did 
not  know  the  amount  of  them,  although  she  actually  exe¬ 
cuted  a  deed  of  trust  reciting  the  amount,  the  ground  work 
upon  which  the  claim  for  an  accounting  rests,  seems  to 
be  swept  from  beneath  appellee’s  feet. 

NINTH  ASSIGNMENT. 

* ' 

In  Requiring  an  Accounting  from  the  Defendants  for  the 
Proceeds  of  the  $3,500.00  Kehoe  Note  which  was  Du$  De¬ 
cember  10,  1905. 

After  appellee  had  received  from  Lamptcn  the  $3,500.00 
note,  being  the  remaining  purchase  money  left  from  the 
Mintwood  home  sale  (Rec.,  p.  132),  she  deposited  it  in 
Riggs  Bank,  where  it  remained  until  March,  1905,  when 
she  withdrew  it  because,  as  she  says,  “J  thought  I  had 
an  opportunity  of  making  a  profit  of  about  $1,000.00  to 
$1,400.00  from  the  investment  which  Mr.  Lampton  said 


86 


statement,  when  asked  why  she  did  not  get  the  balance  due 

her:, “We  did  not  know  there  was  any  balance  particularlv 
'  •  to  get"  (Rec,  p.  158). 

As  to  the  third  charge,  the  testimony  of  Mr.  Hendrick, 
called  as  a  witness  for  the  appellee,  developed  a  feature 
of  this  $1,100.00  loan,  which  appellee  claims  thereupon  as- 
sumed  the  proportions  of  a  “fraud."  lie  wrote  to  the  title 
insurance  company  to  collect  for  him  upon  the  settlement 
of  this  $1,100.00  loan,  the  sum  of  $163.30,  in  payment  of  a 
life  insurance  premium  (Rec..  pp.  256,  257),  which  policy 
Mr.  Hendrick,  who  was  also  an  insurance  agent,  issued 
on  the  life  of  Mr.  Lampion.  His  explanation  of  the  mat¬ 
ter  (Rec.,  pp.  390,  397),  is  that  Mr.  Hampton  wished  him 
to  obtain  a  $1,100.00  second  trust  loan  for  Miss  Sands,  that 
he  could  arrange  a  commission  of  approximately  13  per 
centum,  or  about  $103.00:  that  witness,  not  knowing  about 
tbe  laws  governing  commissions,  preferred  to  write  an  in¬ 
surance  policy  and  take  the  premiums  out  in  that  form,  taking 
his  premium  in  lieu  of  a  commission  on  the  second  trust 
loan.  On  second  trust  loans  there  is  no  regular  commis¬ 
sion,  being  a  matter  of  agreement  each  time,  and  that,  for 
such  a  loan,  he  would  have  charged  anywhere  from  $110.00 
to  $105.00;  he  has  charged  a  great  deal. less,  and  a  great 
deal  more,  on  second  trust  loans,  according  to  the  amount, 
time,  or  character  of  the  person,  and  the  character  of  the 
property— generally  gets  I  per  cent  a  month,  which 
would  have  made  the  commission  in  this  case  14 Vi  per 
cent,  or  something  like  that  (Rec.,  p.  397).  In  second 
trusts,  you  figure  that  you  are  always  going  fairly  close, 
or  taking  a  risk,  and  in  that  way  charge  for  it :  thinks  he 
did  not  look  at  the  property,  but  accepted  Mr.'  Hampton’s 
estimate  of  it  (Rec.,  p.  397).  He  does  not  remember  to 
whom  the  policy  was  made  payable;  if  there  had  been  a 

death  within  the  year,  there  would  have  been  $5,000.00 
available  to  somebody. 

Xo  attempt  is  made  to  show  that  the  $1,100.00  was  not 
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necessary,  or  that  the  loan  could  have  been  negotiated  at  a 
smaller  rate  of  commission,  large  as  it  was;  and  there  is 
not  the  slightest  room  for  any  charge  of  bad  faith  on  the 
part  of  Early  &  Lampton,  even  if  the  money  could  have 
been  borrowed  at  a  lower  rate  of  interest,  and  even  if  it 
was  a  mistake  of  judgment  to  pay  so  much.  If,  as  sug¬ 
gested  by  appellee’s  counsel  below,  Lampton  benefited  by 
having  a  one-vear  policy  on  his  life,  it  is  entirely  evident 
that  this  was  not  at  his  instance  or  suggestion,  or  that  his 
action  in  permitting  it  was  anything  more  than  acquies¬ 
cence  in  the  requirement  of  the  party  to  whom  he  looked 
in  negotiating  what  evidently  was  a  difficult  loan. 

\\  hen  we  consider  that  the  only  necessity  for  an  account¬ 
ing  is  based  upon  the  testimony  of  the  appellee  to  the 
effect  that  she  does  not  know  what  became  of  the  proceeds 
of  this  loan,  and  contrast  that  statement  with  the  fact  that 
the  record  shows  exactly  what  did  become  of  the  proceeds 
(Rec.,  p.  257 )  ;  and  then  recall  that  the  appellee  at  one  time 
says  that  the  notes  were  blank  and  that  she  therefore  did 
not  know  the  amount  of  them,  although  she  actually  exe¬ 
cuted  a  deed  of  trust  reciting  the  amount,  the  ground  work 
upon  which  the  claim  for  an  accounting  rests,  seems  to 
be  swept  from  beneath  appellee’s  feet. 

NINTH  ASSIGNMENT. 

In  Requiring  an  Accounting  from  the  Defendants  for  the 
Proceeds  of  the  $3,500.00  Kehoe  Note  which  was  Due  De¬ 
cember  10,  1905. 

* 

After  appellee  had  received  from  Lamptcn  the  $3,500.00 
note,  being  the  remaining  purchase  money  left  from  the 
Mint  wood  home  sale  (Rec.,  p.  132),  she  deposited  it  in 
Riggs  Bank,  where  it  remained  until  March,  1905,  when 
she  withdrew  it  because,  as  she  says,  “I  thought  I  had 
an  opportunity  of  making  a  profit  of  about  $1,000.00  to 
$1,400.00  from  the  investment  which  Mr.  Lampton  said 
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they  could  make  for  us"  (Rec.,  p.  130).  Lampton  gave  a 
receipt  for  the  note  signed,  not  in  the  firm  name  of  Early 
&  Lampton,  but  simply  “James  J.  Lampton."  Th.»  re¬ 
ceipt  she  lost  (Rec.,  p.  169).  When  about  a  year  later  she 
requested  Lampton  to  give  her  another  receipt;  he  did  so 
(Rec.,  p.  124).  Ibis  latter  receipt  does  not  indicate  that  at 
the  time  of  giving  it  he  then  held  the  $3,300.00  note,  but 
specifically  states  that  a  receipt  was  given  at  the  timo  which 
was  lost,  and  that  this  was  merely  a  memorandum  to  show 
that  such  a  receipt  had  been  given.  That  receipt  too  is 
signed,  not  in  the  firm  name,  but  in  the  name  of  James  J. 
Lampton.  Lampton  subsequently  took  the  $3,500.00  note 
to  Kehoe.  who  discounted  .it  by  giving  him  his  check  for 
$3,200.00,  made  payable  to  the  order  of  appellee  (Rec..  pp. 
243,  200,  466,  4 67).  The  note  had  then  several  months  to 
run  (Rec..  p.  243).  Appellee  endorsed  that  check  and 
handed  it  to  Lampton.  Her  endorsement  on  the  back  is 
genuine  (Rec..  pp.  140,  143.  1(>1,  100).  Up  to  this  point 
there  is  no  dispute  about  the  facts.  She  states  on  the 
stand  that  she  never  knew  that  that  check  had  been  en¬ 
dorsed  by  her  until  she  was  so  informed  by  counsel,  and 
has  no  recollection  of  ever  having  endorsed  one  of  Kehoe  s 
checks  in  her  life,  unless  it  was  something  in  exchange  for 
the  Mintwood  property.  Vet  she  states  that  she  never 
signed  papers  without  reading  them  and  knowing  what 
the\  were,  and  that  she  always  understood  them  ( Rec 
pp.  161,  181). 

The  contemplated  transaction  was  not  entered  into,  and 
Lampton  testifies  that  he  kept  all  the  money  and  paid  it 
out  at  several  different  times,  to  the  order  of  Miss  Sands 
and  her  father  and  mother,  in  paying  bills  for  them  (Rec., 

p.  467),  and  he  produces  his  checks  as  evidence  of  these 
payments  (Rec.,  pp.  478-493). 

.  Appellants  have  contended  from  the  very  first  that  this 
$3,200.00  proposed  transaction  between  Early  &  Lampton, 


was  not  a  firm  matter,  but  was  purely  personal  between 
her  and  Lampton.  There  is  no  dispute  in  the  testi¬ 
mony  that  the  partnership  of  Early  &  Lampton  was  never 
engaged  in  buying  property  for  other  people  for  speculation 
and  division  of  profits,  and  that  it  never  on  anv  occasion 
bought  property  as  a  firm  for  speculation  except  in  a  single 
instance,  when  they  bought  what  will  be  called  in  this 
brief  the  Navy  ^  ard  property,  through  a  Mr.  Stevens  (Rec., 
p.  457).  Even  if,  therefore,  there  was  any  irregularity  or 
advantage  taken  of  the  appellee  on  the  part  of  or  by  Lamp- 
ton,  it  is  manifest  that  neither  Early  nor  the  firm  of  Early 
&  Lampton  can  upon  any  principle  be  held  liable  for  it. 
Mr.  Lampton  states  that  the  $3,200.00,  together  with  cer¬ 
tain  checks  given  by  Miss  Sands,  were  credited  by  him  to 
her  on  his  check  stubbook  (Rec.,  p.  480),  which  was  pro¬ 
duced  in  evidence  (Rec.,  pp.  478-482),  and  which,  added 
to  the  $3,200.00,  aggregate  the  sum  of  $3,549.16.  He  testi¬ 
fies,  also,  that  he  paid  out  on  her  account  forty-one  checks, 
all  of  which  are  produced  (Rec.,  p.  478),  together  with  the 
corresponding  check  stubs,  which  disbursements  aggregate 
the  sum  of  $3,770.93.  The  $121.40  distributed  to  McDon¬ 
ald  by  the  title  company  in  settlement  of  the  sale  of  No. 
1803  Mintwood  Place  to  Janies  M.  Baker  (Rec.,  pp.  181,  200, 
235),  does  not  appear  to  be  credited,  or  at  least  has  not 
been  found  on  the  check  stub  entries;  but,  as  will  be  seen, 
it  is  exactly  the  overplus*  of  Lampton’s  disbursements  for 
the  appellee  above  the  credits  to  which  she  is  entitled,  the 
$3,200.00  check  included,  except  to  the  extent  of  30  cents— 
and  this  30  cents  is  not  against  Miss  Sands,  but  a  credit  in 
his  favor.  Air.  Early  testifies  (Rec.,  pp.  450,  457),  and  he 
is  not  contradicted,  that  neither  in  reply  to  his  letters  to 
Miss  Sands  in  June,  1907,  nor  in  her  interview  with  him 
at  the  office  after  her  return  from  Europe,  when  he  told 
her  of  the  impending  sale  of  the  Winchester,  nor  at  any  other 
time  or  in  any  other  way,  did  she  ever  mention  to  him  the 
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they  could  make  for  us”  (Rec.,  p.  130).  Lamptofi  gave  a 
receipt  for  the  note  signed,  not  in  the  firm  name  of  Early 
&  Lampton,  but  simply  “Janies  J.  Lampton.”  Th.»  re¬ 
ceipt  she  lost  (Rec.,  p.  169).  When  about  a  year  later  she 
requested  Lampton  to  give  her  another  receipt;  he  did  so 
(Rec.,  p.  124).  I  his  latter  receipt  does  not  indicate  that  at 
the  time  of  giving  it  he  then  held  the  $3,500.00  note,  but 
specifically  states  that  a  receipt  was  given  at  the  tiim  which 
was  lost,  and  that  this  was  merely  a  memorandum  to  show 
that  Mich  a  receipt  had  been  given.  That  receipt  too  is 
signed,  not  in  the  firm  name,  but  in  the  name  of  James  J. 
Lampton.  Lampton  subsequently  took  the  $3,500.00  note 
to  Kehoe,  who  discounted  it  bv  giving  him  his  check  for 
$3,200.00.  made  payable  to  the  order  of  appellee  (Rec..  pp. 
243,  290,  466,  467).  The  note  had  then  several  months  to 
run  (Rec..  p.  243).  Appellee  endorsed  that  check  and 
handed  it  to  Lampton.  Her  endorsement  on  the  back  is 
genuine  (Rec.,  pp.  140,  143,  1(>1,  199).  Up  to  this  point 
there  is  no  dispute  about  the  facts.  She  states  on  the 
stand  that  she  never  knew  that  that  check  had  been  en¬ 
dorsed  by  her  until  she  was  so  informed  by  counsel,  and 
has  no  recollection  of  ever  having  endorsed  one  of  Kehoe’s 
checks  in  her  life,  unless  it  was  something  in  exchange  for 
the  Mintwood  property.  Vet  she  states  that  she  never 
signed  papers  without  reading  them  and  knowing  what 
they  were,  and  that  she  always  understood  them  (Rec 
pp.  161,  181). 

The  contemplated  transaction  was  not  entered  into,  and 
Lampton  testifies  that  he  kept  all  the  money  and  paid  it 
out  at  several  different  times,  to  the  order  of  Miss  Sands 
and  her  father  and  mother,  in  paying  bills  for  them  (Rec.. 

p.  467),  and  he  produces  his  checks  as  evidence  of  these 
payments  (Rec.,  pp.  478-403). 

v  Appellants  have  contended  from  the  very  first  that  this 
$3,200.00  proposed  transaction  between  Early  &  Lampton, 
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was  not  a  firm  matter,  but  was  purely  personal  between 
her  and  Lampton.  There  is  no  dispute  in  the  testi¬ 
mony  that  the  partnership  of  Early  &  Lampton  was  never 
engaged  in  buying  property  for  other  people  for  speculation 
and  di\  ision  of  profits,  and  that  it  never  on  any  occasion 
bought  property  as  a  firm  for  speculation  except  in  a  single 
instance,  when  they  bought  what  will  be  called  in  this 
brief  the  Navy  Yard  property,  through  a  Mr.  Stevens  (Rec., 
p.  45<).  Even  if,  therefore,  there  was  any  irregularity  or 
advantage  taken  of  the  appellee  on  the  part  of  or  by  Lamp- 
ton,  it  is  manifest  that  neither  Early  nor  the  firm  of  Early 
&  Lampton  can  upon  any  principle  be  held  liable  for  it. 
Mr.  Lampton  states  that  the  $3,200.00,  together  with  cer¬ 
tain  checks  given  by  Miss  Sands,  were  credited  by  him  to 
her  on  his  check  stubbook  (Rec.,  p.  489),  which  was  pro-  ' 
duced  in  evidence  (Rec.,  pp.  478-482),  and  which,  added 
to  the  $3,200.00,  aggregate  the  sum  of  $3,549.16.  He  testi-  - 
fies,  also,  that  he  paid  out  on  her  account  forty-one  checks, 
all  of  which  are  produced  (Rec.,  p.  478),  together  with  the 
corresponding  check  stubs,  which  disbursements  aggregate 
the  sum  of  $3,770.93.  The  $121.40  distributed  to  McDon¬ 
ald  by  the  title  company  in  settlement  of  the  sale  of  No. 
1803  Mintwood  Place  to  James  M.  Baker  ( Rec.,  pp.  181,  200, 
235),  does  not  appear  to  be  credited,  or  at  least  has  not 
been  found  on  the  check  stub  entries;  but,  as  will  be  seen, 
it  is  exactly  the  overplus  of  Lampton’s  disbursements  for 
the  appellee  above  the  credits  to  which  she  is  entitled,  the 
$3,200.00  check  included,  except  to  the  extent  of  30  cents— 
and  this  30  cents  is  not  against  Miss  Sands,  but  a  credit  in 
his  favor.  Mr.  Early  testifies  (Rec.,  pp.  456,  457),  and  he 
is  not  contradicted,  that  neither  in  reply  to  his  letters  to 
Miss  Sands  in  June,  1907,  nor  in  her  interview  with  him 
at  the  office  after  her  return  from  Europe,  when  he  told 
her  of  the  impending  sale  of  the  Winchester,  nor  at  any  other 
time  or  in  any  other  way,  did  she  ever  mention  to  him  the 
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$3,500.00  note.  It  is  to  be  noted,  too,  that  the  many  letters* 
written  by  appellee  and  her  mother  while  in  Europe,  show- 
their  urgent  need  of  money,  are  with  a  single  exception  ad¬ 
dressed,  not  to  Early  &  Lampton,  but  to  J.  J.  Lampton,  and 
that  this  single  exception,  the  letter  addressed  to  Early, 
makes  no  mention  whatever  of  the  $3,500.00  note,  although 
repeatedly  referred  to  in  the  letters  to  Lampton  (Rec.,  pp. 
341-346),  indicating  that  the  appellee  and  her  mother  well 
understood  that  to  be  a  transaction  between  themselves 
and  Mr.  Lampton/ 


Appellee  says  that  she  never  had  any  conversation  .with 
Early  on  this  subject  (Rec.,  pp.  130,  160,  170,  186,  108-200). 
1  urther,  there  is  no  evidence  that  any  demands  were  ever 
made  upon  Early  in  connection  with  said  note  at  any  time 
or  place.  Early  testifies  (Rec.,  pp.  456,  457)  that  he  had 
an  interview  with  Miss  Sands  immediately  after  her  return 
to  \\  ashington  from  Europe,  and  discussed  w  ith  her,  her 
affairs  which  were  in  .the  hands  of  the  firm.  He  states 
positively  that  she  did  not  mention  this  Kehoe  note  at  all. 
This  is  significant  in  view  of  the  fact  that  in  her  letters 
written  to  Mr.  Lampton  from  Europe,  she  repeatedly  re¬ 
ferred  to  said  note:  showing  that  as  between  him,  Lamp- 
ton,  and  her,  this  matter  was  uppermost  on  her  mind.  All 
these  considerations  absolutely  establish  that  the  cashing 
and  disbursement  of  the  $3,500.00  Kehoe  note  was  a  per^ 
sonal  transaction  between  Lampton  and  Miss  Sands,  and 
was  so  understood  by  both  of  them  at  the  time.  Now, 
however,  appellee  has  gone  out  of  the  way  in  her  testimony 
in  her  effort  to  disclaim  ever  having  had  any  dealings  per¬ 
sonally  with  Lampton,  e.  g.,  at  Rec.,  p.  130.  Again,  at  Rec., 
p.  170,  she  testifies  positively  that  at  the  time  of  the  $3,- 
500.00  transaction  she  was  relying  on  the  firm,  that  she  knew 
at  the  time  she  was  relying  on  the  firm,  that  she  was 
dealing  with  two  people,  that  she  had  always  relied  on  the 
firm,  that  she  knew*  all  the  time  she  was  relvfng  on  the  firm. 
Yet  after  all  this  direct  statement  of  positive  fact  on  her 
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part,  she  admits  that  she  had  never  given  a  thought  to 
whether  she  was  relying  on  the  firm  or  not,  up  until  the 

time  when  the  present  litigation  started  (Rec.,  p.  180). 

■ 

Such  testimony  can  be  given  but  one  meaning,  namely  that 
appellee,  consciously  or  unconsciously,  loses  sight  of  the 
true  facts  of  the  case,  in  her  violent  effort  to  gain  pecu¬ 
niary  advantage  for  herself  at  the  expense  of  the  appellant 
Early ;  even  being  willing  to  go  to  the  length  of  swearing 
to,  as  a  positive  fact,  a  state  of  her  own  mind,  which  under 
cross  examination  she  admits  never  existed  at  all.  The  case 
of  Dumas  vs.  Qayton,  32  App.  D.  C.,  5(>(>,  is  directly  in 
point  here.  If  there  ever  were  a  case  of  wringing  favorable 
facts  from  an  unwilling  witness  against  the  interests  of  that 
unwilling  witness,  and  in  favor  of  the  opposite  party,  this 
is  one ;  and  it  is  submitted  that  on  the  authority  of  the 
case  cited,  the  testimony,  wrung  from  the  appellee  in  favor 
of  the  appellant  Early,  is  to  be  taken  as  true,  and  her  pre¬ 
vious  contradictory  testimony  in  her  own  favor  is  false. 
Moreover,  it  is  to  be  observed  that  this  construction  of  Miss 
Sands’  testimony  is  in  accord  with  that  of  Early,  of  Lamp- 
ton  and  with  the  facts  and  circumstances  of  the  case,  as 
previously  noted  in  this  brief.  As  a  further  point,  in  con¬ 
tradiction  to  the  strenuous  claim  now  made  by  Mrs.  Sands 
and  her  daughter  that  they  had  never  put  any  greater  de¬ 
pendence  on  Lampton  than  they  did  on  Early,  attention  is 
called  to  the  statement  in  Mrs.  Sands’  letter  of  April  18, 
1907,  to  Lampton  (copied  at  Rec.,  pp.  340,  341),  “I  cer¬ 
tainly  expected  more  of  you,  if  I  didn’t  of  your  partner.” 
Said  statement  is  unimportant  in  itself,  except  as  showing 
that  even  on  Mrs.  Sands’  own  statement  the  identity  of 
Lampton  was  not  so  completely  merged  in  that  of  the  firm, 
as  she  would  now  have  us  believe. 

Though  the  defendant  Early  is  in  no  way  connected  with 
the  discounting  of  the  $3,500.00  Kehoe  note,  it  is  to  be  ob¬ 
served  in  this  connection,  that  the  testimony  of  Mrs.  Sands, 
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Miss  Sands,  and  of  Lampton,  all  agree  on  the  point  that  ap¬ 
pellee  w  ished  to  raise  money  on  said  note  for  the  purpose 
of  making  a  real  estate  speculation  on  Columbia  Heights 
( Rec.,  pp.  201,  212,  214,  4(5? ).  It  was  for  the  purpose  of  this 
speculation  that  Lampton,  with,  as  he  testifies,  the  concur¬ 
rence  of  Miss  Sands,  had  the  note  discounted  bv  Kehoe  (Rec., 
p.  40?).  The  fact  that  appellee  wanted  the  money  for  this  spec¬ 
ulation  explains  her  having  been  willing  to  accept  a  smaller 
sum  in  cash  at  an  earlier  date,  rather  than  the  larger  sum 
called  for  by  the  note  at  a  later  date. 

In  regard  to  the  disbursement  of  the  proceeds  of  said  note, 
appellee’s  counsel  continuing  to  .claim  that  Early  &  Lampton, 
as  firm,  made  said  payments,  charge  however,  that  they  did  so 
as  “mere  volunteers,”  and  as  such  are  entitled  to  no  credit 
therefor.  Such  a  claim  by  counsel  is  absolutely  inconsistent 
with  the  other  claim  that  he  makes,  that  Earlv  &  Lampton 
were  the  general  agents  for  appellee  in  a  very  wide  sense, 
having  charge  of  many  of  her  purely  personal,  as  well  as 
business  affairs.  Neither  position  is  in  accord  with  the  facts 
of  the  case,  but  they  are  interesting  in  that  each  claim  com¬ 
pletely  offsets  the  force  of  the  other. 

The  follow  ing  cases  are  in  point  in  connection  with  this  as¬ 
signment  of  error: 

A  partner  cannot  bind  his  co-partner  by  a  contract 
not  within  the  scope  of  the  partnership,  unless  the 
knowledge  and  assent  of  such  co-partner  is  established 
by  affirmative  evidence. 

Barnard  vs.  Laper  &  P.  H.  Plank  Road  Co.,  G  Mich 
274. 

\\  here  bonds  are  deposited  for  safe  keeping  with  a 
firm  which  was  not  organized  or  used  for  such  pur¬ 
poses,  and  which  derived  no  profit  from  the  transac¬ 
tion,  a  partner  having  no  knowledge  thereof  is  not 
responsible. 

Re  Moores  Est.,  52  Mich.,  112,  17  N.W.  718. 


TENTH  AND  SEVENTEENTH  ASSIGNMENTS. 

In  Requiring  the  Defendants  Early  &  Lampton  Further  to 
Account  for  the  Proceeds  of  1859  and  1863  Mintwood 
Place,  and  in  Declining  to  Allow  said  Defendants  Com¬ 
missions  on  Account  of  the  Sale  of  said  Properties. 

In  Allowing  the  Plaintiff  to  Charge  the  Defendants  Early 
&  Lampton  with  what  may  be  found  by  said  Special 
Auditor  to  be  the  Value  of  1863  Mintwood  Place  in  Aug¬ 
ust,  1907. 

W  hile  the  Sands  were  away  in  Europe,  Early  &  Lampton, 
not  being  agents  for  the  collection  of  the  rents  from  1859 
Mintwood  Place,  Mr.  Sands  went  into  their  office  on  one 
occasion  and  found  that  this  house  had  been  advertised  to 
be  sold  under  the  second  deed  of  trust,  and  Early  &  Lampton 
were  worried  about  it  (Rec.,  p.  123).  Appellee  had  written  to 
them  that  if  her  father  thought  best  to  sell  the  Mintwood 
Place  houses,  she  would  do  so  (Rec.,  p.  336).  About  this 
time  appellee’s  father  sent  to  her  in  Europe  a  form  of  deed 
conveying  both  1859  and  1863  Mintwood  Place  to  a  man 
named  McDonald,  who  everybody  agrees  was  a  straw  man 
(Rec.,  pp.  126,  135,  160,  350).  Appellee  says  she  knew  it 
was  advisable  to  sell,  because  the  interest  on  1859  Mint- 
wood  Place  Vas  due  and  it  was  a  case  of  emergency  (Rec., 
p.  160)  ;  and 'her  father  advised  her  that  the  interest  had  not 
been  paid  (Rec.,  pp.  136,  160).  Without  any  communica¬ 
tion  from  anyone  else  on  the  subject,  appellee  returned  these 
deeds  to  her  father,  executed  (Rec.,  pp.  137,  160).  Appellee 
never  communicated  with  Early  &  Lampton  at  any  time  nor 
in  any  way,  about  the  use  to  be  made  of  these  papers,  except 
through  her  father,  who  told  her  that  these  properties  would 
be  exchanged  for  the  Horton  Apartment  House  (Rec.,  p. 
160).  She  says  she  never  authorized  Early  &  Lampton  to 
make  that  exchange  (Rec.,  p.  161).  The  next  thing  she 
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heard  about  it  was  that  Early  &  Lampton  subsequently  for¬ 
warded  to  her  $700.00  from  the  -  proceeds  of  that  property 
when  she  was  in  Florence  (Rec.,  p.  215).  When  she  re¬ 
turned  to  Washington,  she  received  a  statement  of  this  sale  in 
December,  1007  (Rec.,  pp.  171,  187).  She  has  no  criticism 
to  make  of  that  statement  except  that  she  had  not  sufficient 
business  experience  to  ( ).  K.  it  (Rec.,  p.  187).  She  had  pre¬ 
viously  given  Early  &  Lampton  a  written  order  to  pay  E.  S. 
Parker  $143.12,  E.  S.  Speich  $400.00,  and  George  B.  Mac¬ 
Donald  $121.46  (Rec.,  p.  300)  out  of  the  proceeds  of  this  sale 
(Rec.,  pp.  181,  431.  432,  434),  all  of  which  she  supposes  was 
explained  to  her  at  the  time  (Rec.,  p.  435). 

The  sales  were  not  made  in  exchange  for  the  Horton 
Apartment  House,  as  appellee's  father  told  her  would  be  done; 
but  1850  Mint  wood  Place  was  sold  to  Rev.  J.  Edmund  Smith, 
for  $0,750.00  (Rec.,  p.  280);  and  1863  Mintwood  Place  to 
James  M.  Baker,  for  $0,250.00  (Rec.,  p.  263). 

In  their  account  with  appellee.  Early  &  Lampton  stated  the 
purchase  price  of  1850  Mintwood  Place  to  be  $0,500.00  (Rec., 
p.  167).  The  Title  Company's  statement  shows  that  a  com¬ 
mission  was  paid  to  Early  &  Lampton  of  $285.00. 

A  claim  was  made  by  appellee  in  the  court  below  that  the 
following  specific  sums  are  due  from  defendants  to  the  appel¬ 


lee  on  the  sale  of  1850  Mintwood  Place,  namely: 

Commission  charged  by  Early  &  Lampton . $285.00 

Difference  between  $0,500.00  and  $0,750.00 .  250.00 

Check  to  balance  on  Early  &  Lampton's  statement. . . .  241.04 
Payment  to  R.  E.  Pairo .  28.00 

Total  . $804.04 


The  matter  of  Early  &  Lampton's  commission  need  not  be 
discussed,  since  the  sole  basis  of  appellee’s  claim  in  this  con¬ 
nection  is  the  fraud  alleged  to  exist  in  regard  to  the  other 
three. 

It  is  1859  Mintwood  Place  which,  appellee  admits,  her 


father  told  her  was  subject  to  overdue  interest  and  was  liable 
to  foreclosure  sale,  and  which  the  statement  shows  had  already 
been  advertised  for  sale  under  the  second  trust  (Rec.,  p.  123)  ; 
and  it  was  out  of  this  sale  that  the  $700.00,  so  urgently  needed 
by  appellee  for  her  return  passage  to  America,  was  realized 
( Kec.,  p.  10*).  Dr.  Smith,  the  purchaser,  howrever,  as  shown 
by  the  statement  furnished  him  (Rec.,  p.  280),  paid  in  cash 
only  $750.00  altogether — the  accrued  interest  and  taxes  (Rec., 
p.  10,  )  being  $332.71,  the  overdue  second  trust,  with  interest 
and  taxes,  being  $761.31,  making  with  the  $700.00  cabled,  a 
total  of  $1,783.94,  without  commissions  or  incidental  ’ex¬ 
penses— the  cash  payment  being,  as  stated,  only  $750.00,  and 
the  difference  between  the  existing  trust  of  $7,000.00  and  the 
purchase  price  being  made  up  by  a  second  trust  of  $2,000.00. 
It  appears  incidentally  from  the  testimony  of  Lampton  and 
Hendrick  (Rec.,  pp.  396,  397),  without  contradiction,  that 
the  commission  on  that  negotiation  of  second  trust  notes  is 
always  large,  Mr.  Hendrick  says  usually  not  less  than  12 
per  cent,  which  commission  upon  the  $2,000.00  second  trust 
notes,  which  had  to  be  turned  into  cash,  would  account 
within  $10  for  the  difference  between  the  statement  furnished 
Mr.  Smith,  of  the  transaction  made  by  him,  and  the  statement 
furnished  Miss  Sands  of  the  proceeds  actually  realized.  « 
It  is  charged,  however,  that  first,  there  was  no  necessity  for 
negotiating  the  $2,000.00  second  trust  notes,  since  the  only 
reason  that  appellee  needed  the  money  was  because  she  had 
bcui  defrauded  by  Larly  Sz  Lampton.  This  statement  admits 
that  the  said  necessity  for  the  cash  instead  of  second  trust 
notes  did  actually  exist.  What  else  is  contained  in  said  claim 
amounts  to  this,  “If  we  have  proved  our  contentions  in  regard 
to  the  other  transactions,  we  ought  to  be  given  some  consid¬ 
eration  in  this  too.”  This  is  the  same  effort  to  bolster  up  one 
weak  argument  on  another  weak  argument.  Next  it  is  urged 
that  since  the  $2,000.00  second  trust  note  on  the  Margaret  was 
paid  in  full,  that  $2,000.00  should  have  been  received  for 
the  second  trust  notes  on  1859  Mintwood.  Counsel  forgets 
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that  ,the  notes  on  the  Margaret  were  being  paid  because  ap¬ 
pellee  wished  to  reduce  her  charges  for  interest.  When  a 
second  mortgage  is  paid,  the  obligation  is,  of  course,  to  pay 
it  in  full :  but  this  makes  it  none  the  less  difficult  to  place  a 
second  mortgage,  since  the  security  is  not  safe.  Next,  coun¬ 
sel  claims,  on  the  strength  of  the  Title  Company's  statement  at 
R.  259,  that  no  commission  at  all  was  charged  on  the  second 
trust  by  Mr.  R.  E.  Pairo.  Now,  it  is  as  well  known  that  a 
note  broker  charges  commissions  for  advancing  money  on 

second  trusts,  as  that  a  department  store  does  not  dispense 
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goods  to  the  public  free,  but  charges  therefor.  The  amounts 
of  such  commissions,  as  is  shown  by  the  evidence  of  Mr.  Hen¬ 
drick,  are  very  large  (Rec.,  pp.  396,  397).  Mr.  Pairo,  for  rea¬ 
sons  of  his  own,  may  not  have  wished  the  amount  of  his  com¬ 
mission  to  appear  on  the  Title  Company's  statement,  but  this 
does  not  even  tend  to  make  it  appear  that  he  did  not  require 
of  and  receive  from  Early  &  Lampton  a  large  commission. 
Indeed,  the  fact  that  he  does  not  wish  any  commission  at  all 
to  appear  on  the  Title  Company's  statement  goes  to  show  * 
that  the  actual  commission  charged  was  a  very  large  one.  In 
this  connection  we  may  discuss  also  the  $28.00  check  to  Pairo, 
noted  as  paid  to  him  on  Early  &  Lamp  ton's  statement  of  sale 
to  Miss  Sands  (Rec.,  p.  167),  in  regard  to  which  it  was 
claimed  by  appellee  in  the  court  below  that  it  is  not  properly 
chargeable  to  appellee.  This  charge  seems  odd  not  so  much 
in  view  of  the  fact  that  there  is  no  evidence  to  support  it,  but 
in  view  of  the  fact  that  appellee's  counsel  has  bv  his  own  wit¬ 
ness,  Mr.  Miller,  shown  that  Mr.  Pairo  was  directly  connected 

with  the  transaction,  he  having  bought  the  second  trust  notes 

* 

(Rec..  p.  259).  Further,  this  payment  to  Pairo,  which,  on  its 
face  is  for  a  difference  between  5  per  cent  and  6  per  cent 
interest  on  the  $2,000.00  second  trust  (Rec.,  p.  167),  is  ob¬ 
viously  not  the  only  charge  made  by  Mr.  Pairo  in  connection 
with  the  said  second  trust.  It  is  also  to  be  observed  that  on 
the  Title  Company’s  statement  relied  on  by  appellee  to  show 


that  Mr.  Pairo  cashed  the  second  trust  notes  for  nothing 
(Rec.,  p.  250),  there  is  no  mention  of  this  $28.00  payment  to 
Mr.  I  airo  on  account  of  the  difference  in  interest  (Rec.,  p. 
1(»T),  any  more  than  there  is  a  mention  of  his  commission. 
It  is,  therefore,  obvious  that  said  statement  (Rec.,  259)  is 
gro>s  as  tar  as  Mr.  Pairo  is  concerned,  not  taking  into  con¬ 
sideration  either  his  commission  or  other  credits  to  him  in 
the  deal. 

The  charge  that  Miss  Sands  did  not  know  that  the  price  paid 
hy  Mr.  Smith,  counting  the  second  trust  notes  at  their  full 
face  value,  was  $9,750.00,  loses  i^s  force  in  view  of  the  fact 
that  Mr.  Sands  actively  participated  in  the  deal  (Rec.,  pp.  119, 
123,  120),  and  that  the  Smiths  were  intimate  friends  of  the 
Sands  (Rec.,  p.  336).  Moreover,  it  is  admitted  that  the  Sands 
were  in  need  of  e'asli  at  the  time,  and  there  is  no  showing  that 
Early  &  Lampton  did  not  obtain  for  them  every  cent  of  cash 
that  could  be  gotten  out  of  the  property,  property  that  Miss 
Sands  had  managed  herself,  and  which  had  already  been 
sold  under  a  tax  sale  in  1907  (Rec.,  p.  167). 

Tile  next  claim  advanced  is  that  appellee  did  not  receive 
Early’s  &  Lampton’s  check  to  balance  for  $241.04.  Miss 
Sands  testified  that  she  had  seen  Early  &  Lampton’s  state¬ 
ment  of  the  sale,  she  was  not  sure  of  the  date,  but  thought 
it  was  in  December,  1907  (Rec.,  pp.  171,  187)/  At  record,  p. 
IS i,  she  was  unable  to  point  out  anything  in  the  statement 
that  was  not  satisfactory  to  her.  At  record,  p.  137,  she 
admits  that  Early  &  Lampton  forwarded  her  $700.00  from 
the  proceeds  of  the  sale  of  1859  Mintwood  Place  when  she 
was  in  Elorence.  These  considerations  indicate  very 
strongly  that  the  statement  of  account  was  rendered  to 
Miss  Sands  at  the  time  of  the  sale,  and  prove  beyond  cjues- 
tion  that  account  was  rendered  her  either  then  or  atMie  latest  ' 
hy  December,  1907.  The  claim  that  an  account  which  pur¬ 
ports  to  have  been  accompanied  by  a  check,  w^as  not  so  ac¬ 
companied,  but  that  the  fact  that  the  check  w^as  missing 
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was  not  discovered  until  some  years  later,  is  too  preposter¬ 
ous  to  require  comment.  It  would  appear  that  appellee  is 
endeavoring  to  impose  upon  the  credulity  of  the  court. 

Counsel  further  attacks  the  items  of  $1*5.00  and  $131.25 
on  the  statement  to  Miss  Sands  ( Rec.,  p.  107),  in  order 
apparently  that  he  shall  have  nothing  unattacked.  As 
against  these  items  he  produces  no  evidence,  no  argu¬ 
ment,  even.  Nevertheless,  appellee's  counsel  wishes  to 
charge  Early  &  Lampton  with  the  same,  again  showing  the 
utter  reckless  manner  in  which  charges  of  fraud  are  brought 
against  the  defendants. 

It  is  also  claimed  by  appellee  that  the  following  items 

% 

.m  the  statement  of  the  sale  of  1803  Mint  wood  (see  Rec., 
p.  203),  are  fraudulent,  and  that  these  specific  sums  arc 
lue  to  appellee  from  Early  &  Lampton: 


Cash  deposit .  $200.00 

Com.  to  W.  A.  Brown .  138.75 

E.  S.  Parker .  143.13 

E.  Speich,  Sr .  400.00 

Geo.  B.  McDonald .  121.40 


Total .  $1,003.34 

Less  check  of  J.  J.  Lampton 's .  40.00 


$903.34 

4'he  accusation  is  further  brought  that  Early  &  Lamp¬ 
ion  charged  no  commission  on  the  sale. 

This  last  accusation  and  the  attempt  to  charge  Early  & 
Lampton  with  the  $200.00  cash  deposit,  offset  and  explain 
each  other,  with  the  exception  of  a  difference  of  $21.25. 
The  statement  of  the  disbursement  of  the  proceeds  of  1803 
Mint  wood  produced  at  Rec,.  p.  203,  is  a  title  company  state¬ 
ment,  and  not  a  statement  of  account  from  Early  &  Lamp-' 
ton  to  Miss.  Sands.  Consequently,  since  commission  to 
Early  &  Lampton  was  res  into  alios  acta  as  regards  the  title 
company,  they  merely  paid  over  to  Early  &  Lampton  the 


$200.00  cash  deposit,  to  he  applied  by  them  according  to 
any  arrangements  they  had  made.  That  Early  &  Lampton 
hd  purport  to  charge  a  commission  is  conclusively  shown 
by  their  contract  with  W.  A.  Brown  (Rec.,  p.  235).  Their 
half  of  the  usual  3  per  cent  commission  provided  for  in 
said  contract  would  be  $138.75.  This,  together  with  the 
$40.00  advanced  by  Early  &  Lampton,  totals,  $178.75,  thus 
accounting  for  said  $200.00  within  $21.25.  Appellee  failed 
k>  produce  Early  &  Lampton  s  statement  of  the  transaction 
to  her,  though  called  upon  bv  defendants  to  do  so  (Rec..  p. 
187);  and  according  to  the  present  state  of  the  record  we 
have  no  means  of  accounting  for  the  $21.75.  It  is  to  be  re¬ 
membered  that  defendants  had  no  more  notice  of  this  item 
than  of  the  numerous  other  items,  large  and  small,  assailed 
by  appellee  in  argument,  without  opportunity  having  been 
^i\en  to  defendants  to  explain  them  bv  producing  evidence. 
Moreover,  there  is  no  affirmative  showing  of  fraud  at  all. 

much  less  a  proof  bevond  reasonable  doubt. 

'  • 

The  payments  made  in  accordance  with  Miss  Sands’  letter 
of  instruction,  to  E.  S.  Parker,  E.  S.  Speich,  and  Geo.  B.  Mc¬ 
Donald,  have  hereinbefore  received  some  attention.  The 
objection  urged  against  the  payment  of  $143.13  to  Mr.  Parker 
is  the  fact  that  appellee  owed  Mr.  Parker  other  moneys  be¬ 
sides  this,  and  states  she  still  owes  them.  There  is  no  evi¬ 
dence  mentioned  which  shows  that  the  $143.13  was  not  also 
due  him  by  appellee.  I  he  objection  to  the  Speich  payment  is 
that  Lampton  had  previously  mentioned  to  Miss  Sands  the 
amount  due  him  to  be  $350.00  (Rec.,  pp.  434,  432),  whereas 
later  on  he  told  her  the  amount  was  $400.00  and  he  was  paid 
$400.00  (Rec.,  p.  262).  This  amount  Speich  testified  liquid¬ 
ated  in  full  what  was  at  that  time  remaining  due  to  him  (Rec., 
pp.  324,  325).  He  testified  further  that  the  note  was  very 
much  overdue,  and  that  several  months  had  gone  by  without 
his  having  received  any  payments  out  of  the  rents  or  other¬ 
wise.  The  circumstances,  therefore,  point  very  strongly  ten 

the  fact  that  the  amount  paid  Mr.  Speich  covered  the  face  of 
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the  note,  and  interest  due  and  in  arrears.  It  is  be  noted,  as 
a  possible  explanation  of  why  Mr.  E.  S.  Parker  was  not  called 
as  a  witness  by  appellee,  that  her  charges  in  regard  to  the 
Speich  note  having  been  upset  by  calling  that  gentleman  as  a 
witness,  it  was  deemed  advisable  to  leave  the  charge  of  fraud 
against  Early  &  Lampton  in  regard  to  the  payment  to  Mr. 
Parker  to  the  fertile  field  of  surmise  and  presumption,  rather 
than  run  the  risk  of  clearing  the  whole  matter  up  through  Mr. 
Parker’s  testimony. 

The  payment  to  George  B.  McDonald  of  $121.46  has  al¬ 
ready  l>een  dealt  with.  Objection  is  made  to  this  explanation 
on  the  ground  that  the  accounting  for  this  $121.46  is  con¬ 
nected  with  that  for  the  $3,200.00  Kehoe  check,  which  was  not 
a  firm  transaction.  The  $121.46  was  equally,  however,  a  trans¬ 
action  with  Lampton  individually,  even  appellee’s  counsel 
^  ^  16  was  “converted  by  Lampton  to  his 

own  use.  Counsel  tries  to  discredit  appellee’s  order  to  Lamp- 
ton  to  pay  said  amount  to  McDonald  by  showing  that  Lampton 
gave  her  a  statement  showing  that  the  amount  was  still  due 
her  ( Rec.,  p.  142).  1  he  tacts  that  he  relies  on  to  show  con¬ 

cealment,  however,  prove  on  the  other  hand  that  appellee 
i.nderstood  the  whole  matter  fully,  and  that  Lampton  never 
di  l  claim  that  he  was  making  the  payment  to  McDonald  on 
appellee’s  account,  but  expressly  stated  to  her  that  the  said 
amount  was  due  her,  and  never  concealed  the  fact  that  he  had 
received  this  himself  (Rec.,  p.  350).  The  very  fact  that  Lamp- 
ton  did  state  his  indebtedness  fully  to  appellee,  is  the  ground 
on  which  her  counsel  charges  fraud. 

There  is  no  justification  for  the  objection  raised  to  a  com¬ 
mission  being  paid  to  W.  A.  Browft.  He  is  the  real  estate 
broker  through  whom  the  property  was  actually  sold  (Rec., 
p.  235).  There  is  no  showing  that  he  received  any  commis¬ 
sion  from  the  other  side,  or  was  in  any  sense  the  agent  for 
both  buyer  and  seller,  pr  that  he  was  in  any  way  guilty  of 
fraud.  In  suggesting  that  he  was  so  guilty,  bv  accusing  him 
of  being  the  agent  for  both  sides,  appellee  by  her  reckless 


charges  of  fraud  against  third  parties  in  no  way  connected 
with  the  case  is  but  bringing  herself  more  clearly  within  the 
rule  that  denied  her  all  relief,  on  account  of  her  not  having 
come  into  court  with  a  fair  presentation  of  her  case  without 
doing  injury  to  others.  Finally,  the  commission  to  W.  A. 

X 

Brown  was  not  a  duplication  of  the  commission  to  Early  & 
Lampton,  but  merely  one-half  of  the  ordinary  3  per  cent  com¬ 
mission,  which  the  two  sets  of  brokers  who  negotiated  the 
deal,  by  agreement,  divided  equally  ( Rec.,  p.  235). 

ELEVENTH  ASSIGNMENT. 

In  Requiring  a  Further  Accounting  by  the  said  Defendants 
Concerning  the  Readjustment  of  the  Loan  and  Trust 
upon  the  St.  George,  and  in  Disallowing  them  any  Com¬ 
mission  for  Procuring  said  Loan. 

This  assignment  has  been  to  some  extent  discussed  in  deal¬ 
ing  with  the  third  assignment  relating  to  the  Margaret.  The 
St.  George  is  the  property  which  appellee  says  remained  to  her 
after  she  concluded  her  dealings  with  Early  &  Lampton.  Ap¬ 
pellee  thought  it  was  best  to  reduce  the  encumbrance  on  this 
apartment  house  when  she  had  the  opportunity  to  do  so,  and 
remembers  curtailing  this  loan  better  than  she  does  curtailing 
the  indebtedness  on  the  Margaret  (Rec.,  pp.  162,  175,  176). 

Though  there  is  no  basis  for  an  attack  on  the  St.  George 
transaction  laid  in  the  pleadings  of  the  case,  the  appellee  at¬ 
tacked  this  transaction  in  the  court  below,  on  the  grounds 
that  the  statement  as  heretofore  made  in  this  brief  as  to  why 
the  $8,500.00  deferred  purchase  money  notes  on  the  Mint- 
wood  Home  Place  was  anticipated,  is  false;  that  Early  & 
Lampton  did  not  account  for  $10.05  included  in  the  deal; 
that  they  received  an  insurance  rebate  of  $40.50;  and  that 
Early  &  Lampton  and  The  American  Security  and  Trust  Co. 
divided  a  commission  of  $250.00  for  placing  the  new  loan. 
The  first  charge  is  absolutely  without  foundation.  The 


■ 


I 

\ 

102 

\ 

I 

statements  hereinbefore  made  show  why  the  anticipation  of 
these  M  intwood-Kehoe  notes  was  advisable,  and  even  neces¬ 
sary,  on  the  part  of  the  appellee.  Kehoe  s  reasons  for  wish¬ 
ing  to  anticipate  the  notes  have  no  bearing  on  the  case.  How¬ 
ever,  his  reason  for  doing  so  was,  on  his  part,  to  correct  an 
error  under  which  the  new  $27,000.00  mortgage  given  to 
Riggs  had  become  a  second  mortgage  instead  of  the  first  (Rec., 
p.  242),  and,  on  the  part  of  Miss  Sands,  because  the  encum¬ 
brance  on  the  St.  George  Apartment  House  was  about  due 
and  could  not  be  renewed  without  a  curtail,  which  she  |iad  no 
other  means  of  making  ( Rec.,  pp.  157,  162,  174,  175). 

No  argument  is  necessary  in  regard  to  the  insurance  re¬ 
bate,  for  while  no  injury  is  shown  to  have  come  to  the  appellee, 
through  Early  &  Lampton  having  accepted  such  rebate,  never¬ 
theless  all  objection  is  expressly  waived  as  to  Early  &  Lamp- 
ton’s  being  charged  with  this  item  (Rec.,  p.  455). 

Again,  there  is  no  justification  for  refusing  to  allow  Early 
&  Lampton  a  commission.  Miss  Sands  (Rec.,  pp.  157,  1 Q2, 
H  1,  175),  admits  the  necessity  for  the  curtailment,  and  admits 
further  that  she  approved,  at  the  time,  of  its  being  made.  The 
curtailment  was  made  on  her  account,  for  her  benefit,  and 
Early  &  Lampton  were  guilty  of  no  fraud,  and  received  no 
benefit  other  than  their  commission. 

Again  the  statement  of  the  mortgage  loan  on  the  St.  George 
appearing  at  p.  2.>S  of  the  record  is  attacked  on  the  ground 
that  the  full  one  per  cent  commission”  was  charged  by  Early 
&  Lampton  and  another  commission  of  one  per  cent  was  paid 
by  them  to  the  American  Security  and  Trust  Company,  the 
implication  being  that  a  double  commission  was  paid  ( Rec., 
pp.  258,  250):  secondly  on  the  ground  that  the  American 
Security  and  Trust  Company  was  lending  its  own  money,  and 
that  Early  &  Lampton  were  without  authority  to  allow  them 
a  commission.  It  will  be  observed  that  the  first  of  these 
grounds  of  attack  is  based  upon  the  assumption,  without  proof, 
that  one  per  cent  was  the  usual  commission  among  brokers  for 
the  negotiation  of  loans;  that  the  second  objection  is  based 


upon  the  assumption,  that  the  American  Security  and  Trust 
Company,  one  of  whose  objects  of  incorporation  is  the  mak¬ 
ing  of  loans,  was  in  this  instance  loaning  its  own  money,  and 
the  further  assumption,  without  proof,  that  it  was  thereby 
guilty  of  misdemeanor,  of  offense  of  usury;  and,  in  the  third 
place,  that  even  if  the  attacks  now  made  were  well  founded, 
they  do  not  tend,  even,  to  prove  fraud.  With  respect  to  that 
criticism,  however,  it  is  to  he  noted  that  it  is  rather  technical, 
than  substantial.  The  fact  was  that  the  then  existing  loan 
upon  the  St.  George  had  fallen  due ;  that  it  was  a  larger  amount 
than  could  be  replaced ;  that  it  was  necessary  to  make  a  curtail 
of  $2,500.00,  in  the  making  of  which  curtail  the  accumulation, 
if  not  arrears,  of  interest  upon  the  mortgage,  was  required  to 
be  made.  It  seems  to  be  true  that  a  discrepancy  of  $10.05  was 
pointed  out  as  to  this  account,  which  defendants’  counsel 
stated  during  the  couVse  of  the  testimony,  he  would  endeavor 
to  clear  fip.  Whether  by  inadvertence  or  otherwise  upon  the 
part  of  counsel  for  both  parties  in  the  cause,  the  subject  was 
not  thereafter  again  referred  to,  the  defendants  neither  offer¬ 
ing  the  explanation  or  the  appellee's  counsel  further  calling 
for  it.  The  discrepancy  amounts  at  most  to  $10.05,  with 
which,  upon  the  record  as  it  stands,  the  defendants  may  be 
chargeable. 

TWELFTH  ASSIGNMENT. 

\ 

In  Disallowing  the  Defendants  Early  &  Lampton  any  Cred¬ 
it  for  Commissions  upon  Rents  Received,  and  in  Dis¬ 
allowing  any  and  all  Compensation  for  their  services. 

If  the  positions  taken  by  appellants  as  set  forth  in  this  brief 
are  correct,  and  Early  was  not  guilty  of  any  fraud  in  the  trans¬ 
actions  of  which  complaint  has  been  made,  then,  of  course, 
there  could  be  no  basis  for  withholding  from  him  the  com¬ 
pensation  to  which  he  is  entitled.  If  on  the  other  hand  this 
court  finds  that  Early  was  guilty  of  all  the  various  charges  of 
fraud  so  recklessly  made  against  him  bv  appellee,  even  then 
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the  justice  of  depriving  him  of  all  compensation  is  not  very 
apparent,  because  in  that  case  there  must  be  an  accounting, 
and  upon  this  accounting  Early's  estate  should  be  charged 
with  all  the  moneys  to  which  appellee  may  be  entitled.  Under 


those  circumstances,  appellee  could  not  be  injured  by  being 
required  to  allow  him  his  proper  compensation. 

The  Supreme  Court  of  the  United  States  has  determined 
tinder  what  circumstances  a  trustee  should  be  deprived  of  com- 
l>ensation,  in  the  District  of  Columbia  case  of  Barney  vs. 
Saunders.  1<>  How.,  535;  14  L.  Ed.,  1041  The  rule  there  laid 


down  is  as  follows  (p.  542)  : 


"( )n  principles  of  policy  as  well  as  morality,  and  in 
order  to  insure  a  faithful  and  honest  execution  of  a 
trust,  as  far  as  practicable,  it  would  be  inexpedient  to 
allow  a  trustee  who  has  acted  dishonestly  or  fraudu¬ 
lently  the  same  compensation  with  him  who  has  acted 
it pn^htl \  in  all  respcc ts.  And  there  may  be  cases  where 
negligence  and  want  of  care  may  amount  to  a  want  of 
good  faith  in  the  execution  of  the  trust  as  little  deserv¬ 
ing  of  compensation  as  absolute  fraud.  If  trustees, 
having  a  large  estate  to  invest  and  accumulate  for  the 
benefit  of  an  infant,  for  a  number  of  years,  will  keep  no 
hooks  of  account .  make  out  no  annual  or  other  account 
of  their  trust  estate;  if  they  risk  the  trust  funds  in  their 
own  speculation,  lend  them  to  their  relatives  without 
security;  and  in  other  ways  show  a  reckless  disregard 
of  the  duties  which  they  have  assumed,  they  can  have 
but  small  claim  on  a  court  of  equity  for  compensation 
in  any  shape  or  to  any  amount.” 


The  above  opinion  points  out  some,  at  least,  of  the  circum¬ 
stances  under  which  a  trustee  may  be  deprived  of  a  commis¬ 
sion.  None  of  these  situations  have  been  developed  in  this 
case.  4  he  Supreme  Court  suggests  that  a  trustee  guilty  of 
violating  the  general  principles  of  policy  and  morality,  should 
be  deprived,  not  of  all  compensation,  but  merely  “of  the  same 
compensation  with  him  who  has  acted  uprightly  in  all  respects.” 

In  the  ca.se  at  bar  appellants  have  been  deprived  of  all  com¬ 
pensation.  Such  a  severe  punishment  upon  a  trustee  has  never 
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met  with  the  approval  of  the  Supreme  Court  of  the  United 
States  except  where  the  trustee  “literally  did  nothing  towards 
executing  his  trust,  but  on  the  contrary  was  guilty  of  the 
grossest  abuses  concerning  it/’ 

Walker  vs.  Beal,  Ex.,  9  Wall.,  743;  19  L.  Ed.,  814. 


THIRTEENTH  ASSIGNMENT. 


In  Charging  the  Defendants  Early  &  Lampton  with  Com¬ 
pound  Interest  upon  all  or  any  Accounts  which  may  be 
Found  to  be  Due  by  them  upon  such  Accounting. 

/ 

This  action  is  so  very  drastic,  and  if  affirmed  by  this  court, 
would  result  in  a  benefit  to  appellee  so  far  in  excess  of  anything 
which  we  may  suppose  from  the  record  she  would  have  been 
able  to  accomplish  for  herself  or  through  any  other  agent, 
that  we  hesitate  to  believe  this  court  would  in  any  event  find 
Early  chargeable  with  more  than  simple  interest. 

FOURTEENTH  ASSIGNMENT. 


In  Allowing  the  Plaintiff  the  Rental  Value  of  any  Property 
or  Properties  as  to  which  the  True  State  of  the  Rent 
Account  cannot  now  be  Ascertained. 


This  assignment  has  been  heretofore  discussed  in  connection 

with  the  Seventh  Assignment. 

\ 

FIFTEENTH  ASSIGNMENT. 

In  Inserting  the  Words  “Or  Otherwise”  in  Sub-section  c 

\  # 

of  the  First  Paragraph  of  the  Decree,  which  Denies  Early 
&  Lampton  the  Benefit  from  Rebates  Received  or  Deduc¬ 
tions  Taken  by  Them  in  Connection  with  Repair  Bills 
and  Fire  Insurance  Premiums. 

The  subject  matter  of  this  assignment  arises  from  that  por¬ 
tion  of  the  decree  which  provides  that  Early  &  Lampton  “shall 
have  no  benefit  from  rebates  received  or  deductions  taken  by 
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them  in  connection  with  repair  bills  or  fire  insurance  pre¬ 
miums,  or  otherwise,  relating  to  plaintiff's  properties,  and  all 
benefit  therefrom  shall  enure  to  the  plaintiff.”  It  appeared  dur¬ 
ing  the  course  of  taking  the  testimony,  that,  following  the 
universal  practice  among  real  estate  agents  (Rec.,  p.  454),  this 
firm  took  rebates  on  repair  bills  and  fire  insurance  premiums 
( Rec.,  pp.  364,  365 ) . 

Mr.  Early  testifies  (Rec..  pp.  454,  455),  that  he  was  the 
agent  of  the  Corcoran  Fire  Insurance  Company  and  that  the 
compensation  paid  him  by  it  for  the  policies  secured  bv  him 
was  a  percentage  upon  the  premium :  that  it  is  a  universal 
custom  for  fire  insurance  companies  to  make  such  an  allowance 
to  real  estate  agents,  trust  companies  and  the  like,  and  that  it 
involves  no  loss  to  the  owners  because  it  is  allowed  onlv  to 
agents,  the  refusal  of  whom  to  accept  such  allowance  would 
enure  simply  to  the  advantage  of  the  insurance  company. 
This  testimony  is  corroborated  ‘  by  the  witness  Edward  F. 
kiggs  (Rec.,  p.  454),  and  is  not  attempted  to  be  refuted  by 
anyone.  The  defendant  Early  states  that  he  had  no  concep¬ 
tion  that  it  was  illegal  for  him  to  receive  this  amount,  and  that 
if  it  is  illegal,  he  is  entirely  willing  to  account  for  the  amount 
(Rec.,  p.  455). 

1  here  was  also  deducted  from  the  amounts  paid  appellee,  a 
rebate  of  ten  per  cent  from  the  bills  for  repairs  allowed  by 
the  contractors  who  made  them.  As  to  this,  also,  Mr.  Early 
freely  concedes  the  fact  that  such  a  discount  was  allowed,  in 
accordance  with  a  very  general  custom  in  the  District ;  that 
his  firm  received  it  in  ignorance  of  its  illegality,  and  that  he  is 
ready  and  willing  to  account  fer  it  if  improper  (Rec.,  pp.  454, 
455).  He  testifies,  further,  that  the  allowance  is  made  be¬ 
cause  of  the  large  amount  of  work  which  such  agents  can 
give ,  that  it  added  nothing  to  the  cost  of  repairs  to  the  appel¬ 
lee,  and  that  in  every  instance,  except  in  the  course  of  very 
trivial  repairs,  costing  three  or  four  dollars,  competitive  bids 
were  taken,  and  the  work  awarded  to  the  lowest  bidder  ( Rec., 
p.  454). 


It  is  submitted  that  if  the  case  is  to  be  referred  to  an 
auditor  for  the  purpose  of  ascertaining  the  amount  of  these 
rebates,  the  auditor  should  have  some  definite  direction  under 
which  to  proceed.  Xo  claim  is  made  that  these  rebates  existed 
in  any  items  other  than  the  insurance  and  repair  bills.  The 
words  “or  otherwise"  added  to  these  designations,  would  seem 
to  be  meaningless.  If  not  meaningless,  it  is  certainly  not 
apparent  what  meaning  is  to  be  attached  to  them,  and  their 
insertion  in  the  decree  can  only  tend  to  confusion  in  the  audit. 

i 

\ 

SIXTEENTH  ASSIGNMENT. 

In  Allowing  the  Plaintiff  to  Charge  the  Defendants  Early 
&  Lampton  with  what  may  be  Thought  by  the  said  Spe¬ 
cial  Auditor  to  be  the  True  Value  of  Lot  4  in  Square  881, 
Washington,  D.  C.,  in  October,  1906. 

The  property  mentioned  in  this  assignment  is  what  is  gen¬ 
erally  referred  to  throughout  this  case  as  the  <‘Navy  Yard  prop¬ 
erty.” 

I 

Over  the  repeated  objection  of  the  defendants  that  mo 
basis  for  such  testimony  was  laid  in  the  pleadings  (Rec., 
pp.  356,  382),  the  counsel  of  appellee  offered  evidence, 
namely,  that  of  the  appellee  and  her  mother,  upon  which 
practically  alone  all  of  the  charges  o'f  fraud  against  the  de¬ 
fendants  rest,  to  the  effect  that  the  mother  conveyed  to  her 


daughter,  in  December,  1905  (Rec.,  pp.  172,  426),  seven 
small  houses  on  the  Navy  Yard,  part  of  which  was  sold 
for  appellee  by  the  firm  of  Moore  &  Hill  ( Rec.,  pp.  426-428), 
and  the  residue  was  sold  by  Early  &  Lampton  as  her  agents, 
but  who  really  were,  themselves,  the  purchasers  (Rec.,  p. 
473),  taking  title  in  the  name  of  an  unmarried'-representa- 
tive  named  Hunter  (Rec.,  p.  400),  and  that  Early  &  Lamp- 
ton  subsequently  sold  the  parts  of  this  property  purchased 
by  them  at  a  profit  (Rec.,  pp.  356,  357,  382,  383).  This 
property,  like  all  the  rest  which  belonged  to  Mrs.  Sands, 
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or  to  her  daughter,  was  heavily  incumbered— in  this  in¬ 
stance  by  taxes,  which  were  over  $1,200.00  in  arrears  ( Rec., 
pp.  356,  357),  although  the  property  was  sold  for  $3,600.00, 
and  there  were  also  several  judgments,  aggregating  several 
hundred  dollars,  against  the  mother  at  the  time  of  the  trans¬ 
fer  to  h^r  daughter,  which  were  liens  upon  it  (Rec.,  p.  429). 
Early  &  Lampton  furnished  her  a  statement  of  the  trans¬ 
action,  found  at  pages  356,  357  of  the  record,  which  she  says 
she  does  not  recollect  having  received,  but  explains  her  fail¬ 
ure  to  recollect  by  saying  she  was  so  full  of  the  idea  of 
going  abroad,  that  she  does  not  remember  having  asked 
for  it  (Rec.,  pp.  435,  436).  She  admits  that  Moore  &  Hil! 
sold  two  of  the  houses^  (Rec.,  p.  426),  that  these  were  the 
first  sales  made;  and  that  Moore  Sc  Hill  were  the  agents 
for  these  houses  (Rec.,  pp.  426.  427).  The  statements  fur¬ 
nished  by  Early  &  Lampton  of  this  transaction  showing 
two  checks  to  Miss  Sands,  one  of  $637.04,  and  one  of 
$8 1 3.69  (Rec.,  pp.  356,  357).  she  testifies  that  at  or  about 
the  date  of  the  check  for  $873.69,  she  deposited  in  the  bank 
$473.6.)  (Rec.,  pp.  4.13-437),  and  that  she  does  not  remem¬ 
ber  cashing  a  check  for  $873.69,  is  positive  she  never  cashed 
one  of  that  amount,  and  never  retained  $400  out  of  it ;  yet 
Early  s  check  for  that  amount  is  produced,  and  her  endorse¬ 
ment  is  on  it.  identified  by  herself:  the  check  bears  the 
banks  stamp  showing  that  it  has  been  paid,  and  contains 
no  endorsement  except  that  of  the  appellee  (  Rec.,  pp.  450. 
434).  She  feels  sure  she  deposited  the  whole  amount  she 
received,  because  that  was  the  only  way  she  could  do;  that 
she  never  cashed  a  check  and  used  part,  because  she  had 
no  use  for  that  amount  of  money.  She  admits  that  she 
purchased  her  transportation  for  herself  and  mother  to  Eu¬ 
rope  at  or  about  that  time,  but  claims  she  did  so  by  check, 
not  in  money,  which  check,  however,  she  cannot  produce 
(Rec.,  p.  434).  She  further  states  that  if  she  had  not  been 
accounted  with  in  the  Navy  Yard  transaction  for  all  that 
she  was  entitled  to  receive  from  it,  she  should  have  known 
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of  it  at  the  time;  she  knows  of  no  reason  why  she  would  not 
have  known  unless  it  was  in  fact  not  paid  her,  and,  if  not  paid 
her,  she  certainly  would  have  wanted  it  and  called  for  it ; 
thinks  she  never  did  call  for  any  money  from  that  sale  ex¬ 
cept  what  she  got  (Rec.,  p.  436).  She  had  been  of  age  and 
for  two  years  been  trying  to  transact  her  own  business  af¬ 
fairs.  She  never  signed  papers  without  seeing  what  they 
were,  and  she  did  endorse  the  Early  check  of  April  10.  1007, 
for  $873.60 — she  had  enough  experience  with  banks  to  knowf 
that  the  bank  recpiires  the  endorsement  of  the  person  to 
whom  it  pays  the  money,  and  can  see  that  there  is  no  en¬ 
dorsement  on  this  check  except  her  own  (Rec.,  p.  436). 
She  further  admits  that  she  paid  no  commission  to  anybody 
on  the  sale  of  the  Navy  Yard  property,  and  that  she  never 
sold  any  property  through  a  real  estate  agent  who  did 
not  charge  her  a  commission  for  it  (Rec.,  p.  437).  The 
statements  of  the  Navy  YarcLsale  show  that  Early  &  Lamp- 
ton  made  no  charge  for  commission  (Rec.,  pp.  356,  357). 

Howard  Stevens,  nephew  of  Mrs.  Sands  and  first  cousin 
of  the  appellee,  and  who  is  a  real  estate  salesman,  testi¬ 
fies  that,  although  neither  appellee  nor  her  mother  placed 
any  property  in  his  hands  for  sale,  he  did  indirectly  repre¬ 
sent  Mrs.  and  Miss  Sands  in  the  sale  of  this  Navy  Yard 
property ;  he  was  looking  for  a  piece  of  property  in  the 
Southeast  for  a  man  named  Quinn,  found  that  Miss  Sands 
had  an  offer  from  another  firm,  and  that  Lampton  told  him 
to  offer  $100  or  $150  mor^  for  the  property  (Rec.,  p.  400). 
The  other  firm,  which  made  the  lower  offer,  was  Moore-& 
Hill  (Rec.,  p.  410).  The  wdtness  does  not  know  whom  he 
made  the  offer  for,  it  may  have  been  for  Early  &  Lampton 
(Rec.,  p.  410).  Mr.  Early  testifies  that  his  attention  was 
brought  to  this  Navy  Yard  property  by  Mr.  Stevens,  a  real 
estate  broker  related  to  appellee  and  her  mother;  that  he 
knew  Stevens  as  Miss  Sands’  agent  in  that  transaction,  and 
that  he,  Early,  represented  neither  of  them,  and  never  spoke 
to  them  in  connection  with  the  matter  (Rec.,  pp.  406.  407). 
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He  produces  checks  for  all  the  items  charged  in  the  state¬ 
ment  furnished  Miss  Sands  relating  to  the  purchase  of  this 
Xavy  \ard  property,  and  submits  them  to  examination  by 
counsel  tor  the  appellee,  who  concede  that  they  constitute 
true  vouchers  for  the  items  claimed,  except  that  the  amount 
of  check  for  $873.69  is  disputed  (Rec.,  p.  450 ) .  The  checks 
given  Miss  Sands,  as  shown  by  the  statements  which  wit¬ 
ness  produces,  were  drawn  to  her  order,  were  paid,  and 
.  no  part  of  their  proceeds  ever  returned  to  witness  ( Rec.,  p. 
450).  Witness  and  Lampton  stated  to  Stevens  that,  as  he 
had  received  no  commission  for  his  connection  with  the 
transaction  from  his  aunt,  they  would  give  him  something 
for  his  connection  with  it,  and  did  give  him  $325— how 
figured  out  he  cannot  now  say  (Rec.,  pp.  406,  407,  452). 
Mr.  Lampton,  also,  testifies  that  Moore  &  Hill  having  pre¬ 
viously  sold  a  part  of  this  Navy  Yard  property  (Rec.,  p. 
400),  Early  &  Lampton  bought  the  rest  of  it,  he  thinks 
taking  title  in  the  name  of  a  man  named  Hunter  (Rec.,  p. 
400),  who  was  unmarried  and  had  no  substantial  interest  in 
the  transaction  (Rec.,  p.  400).  Mr.  Lampton  testifies  that, 
Moore  &  Hill  being  slow  in  settling  for  the  purchase  of  the 
property  which  they  had  sold,  Mrs.  Sands  asked  him  to 
see  about  closing  it  up.  and  he  did  so.  Stevens  then  told 
w  itness  that  Mrs.  Sands  owned  other  properties  in  the 
Navy  \  ard  and  had  been  offered  a  certain  amount  for  them, 

\\ hereupon  witness  said  “\\  c  will  give  you  more  money  for 
these  houses  than  that,  and  they  offered  a  certain  amount 
more  than  Moore  &  Hill  had  offered  They  had  never  been 
agents  for  the  Navy  Yard  property,  it  was  never  on  their 
books  or  placed  in  their  hands,  and  no  commission  was  paid 
or  offered  to  be  paid  them  by  Mrs.  Sands  on  the  sale  of 
that  property.  Early  &  Lampton  as  brokers,  never  sold 
property  without  commission  (Rec.,  p.  473).  ' 

The  testimony  in  the  case  shows  that  the  title  to  this 
property  was  irregular,  requiring  explanations  to  be  made 
by  Mrs.  Sands  to  the  title  company,  and  involving  nego- 


tiations  for  the  purchase  of  a  quit-claim  deed  from  Mrs. 
Williams  (Rec.,  pp.  427,  4<i0.  459,  473).  No  evidence  is 
offered  to  show,  nor  is  it  a  fact,  that  the  insurance  of  a 
title  made  necessary,  under  such  circumstances,  is  not  ordi¬ 
narily,  and  always,  paid  by-  the  vendor,  and  the  settlement 
statement  furnished  to  appellee  (Rec.,  p.  357).  shows  that 
this  item  was  charged  to  her.  Surely  his  effort  to  reduce 
its  cost,  in  her  interests,  is  not  evidence  that  Early  &  Lamp- 

ton  were  not  the  purchasers,  or  of  any  fraud  upon  their 
part ! 


I  he  contentions  made  by  appellee  in  the  court  below, 
covering  the  subject  matter  of  this  assignment,  seem  to.  be: 
First.  That  it  is  difficult  to  sustain  a  purchase  from  a  cestui 
quc  trust  by  the  trustee,  and  second,  that  Early  &  Lamp- 
ton  did  not  buy  the  properties  at  all,  but  acted  as  appellee’s 
agents  in  selling  them.  This  latter  allegation  is  based  on 
testimony  of  Lampton,  claimed  to  be  ambiguous;  on  the 
fact  that  in  the  sale  of  the  first  property  to  Cooper  on  April 
10th,  Miss  Sands  was  charged  with  taxes  to  April  10th 
(Rec.,  p.  ,150),  the  date  of  said  sale,  and  not  merely  to  April 
4 th,  the  date  of  the  deed  to  Hunter  (Rec.,  p.  402)  ;  that  Miss 
Sands  was  charged  with  the  item  of  $10.00  for  passing  title 
to  Hunter  (Rec.,  p.  357)  ;  that  she  was  not  paid  for  her 
Properties  on  April  7  th,  the  date  of  the  deed  to  Hunter, 
but  on  the  date  of  the  respective  sales  of  said  properties  by 
Early  &  Lampton  (Rec.,  pp.  356,  357).  Criticism  was 
further  made  of  the  fact  that  lot  4  and  part  of  lot  3  was  sold 
in  two  parcels  by  Early  &  Lampton  (Rec.,  p.  405),  whereas 
the  statement  to  Miss  Sands  does  not  show  these  two  sales 

(Rec.,  p.  357)  ;  and  of  the  fact  that  Stevens  received  $325.00 
in  the  deal  from  Early  Sz  Lampton. 

In  defense  of  his  first  position,  counsel  for  appellee  cited  ' 
the  case  of  Michpud  vs.  Girod,  4  How.,  503,  to  the  effect 
that  in  a  sale  by  a  cestui  que  trust  to  his  trustee,  the  matter 
must  be  deliberately  agreed  upon  ind  understood,  bet  ween 
cestui  que  trust  and  trustee,  and  further  that  there  should  be 
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no  fraud,  no  concealment,  and  no  advantage  taken  by  the 
trustee  of  information  acquired  by  him  as  trustee.  In  the 
case  before  us,  not  only  were  these  requirements  met ;  but 
further  there  existed  no  such  relation  between  the  parties, 
as  appellee  claims.  Lampton  testifies  that  Early  &  Lamp- 
ton  had  never  been  agents  for  the  Navy  Yard  property,  that 
it  had  never  been  on  their  books  nor  placed  in  their  hands, 
that  no  commission  was  paid  or  offered  to  be  paid  them  by 
Mrs.  Sands  on  the  sale  of  that  property  (Rec.,  p.  473).  Mr. 
Early  testifies  that  the  property  was  brought  to  his  atten-  - 
tion  bv  Mr.  Stevens,  a  real  estate  broker,  related  to  the  ap¬ 
pellee  and  her  mother;  that  he  knew  Mr.  Stevens  as  Miss 
Sands’  agent  in  that  transaction,  that  lie.  Early,  represented 
neither  of  them,  and  never  spoke  to  them  in  connection 
with  the  matter  (Rec.,  pp.  406,  407).  The  property  in  the 
Navy  Yard,  in  regard  to  which  Mrs.  Sands  asked  Lampton 
to  see  why  the  matter  was  not  closed  up.  was  admittedly  in 
the  hands  of  Moore  &  Hill,  who  were  the  agents  for  its 
sale  (Rec.,  pp.  426-428).  Therefore,  there  is  no  showing 
that  Early  &  Lampton  were  in  any  sense  trustees  of  the 
property,  or  that  they  ever  had  been  ;  nor  even  that  they 
were,  or  had  ever  been  agents  for  it. 

Mr.  Lampton  testified  in  regard  to  the  Navy  Yard  prop¬ 
erty  “We  sold  a  portion  of  it.  Moore  &  Hill  sold  prior  to 
that  a  portion  of  the  property*’  (Rec.,  p.  400).  At  Rec.,  p. 
400,  he  states  “We  got  a  deed  from  either  Miss  Sands  or 
Mrs.  Sands  to  a  portion  of  the  Navy  Yard  property.”  Again 
he  says  at  Rec.,  p.  473,  “I  didn't  know  during  my  talks  with 
the  Sands  for  quite  a  while  that  they  owned  property  in 
the  Navy  Yard,  and  later  on  Mrs.  Sands  spoke  to  me  about 
Moore  &  Hill  having  sold  part  of  the  Navy  Yard  property. 

I  went  in  to  see  Moore  &  Hill  to  see  why  the  matter  was 
not  closed  up,  at  Mrs.  Sands’  suggestion.  I  didn’t  know 
why  the  matter  was  not  closed  up,  and  finally  it  was  closed 
up,  and  Mr.  Stevens  said  to  me — the  same  Mr.  Stevens  re¬ 
ferred  to  before — that  he  wras  looking  for  a  piece  of  prop- 
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erty  in  the  southeast,  and  that  Mrs.  Sands  held  or  owned 
other  properties  there ;  and  that  she  had  been  offered  a  cer¬ 
tain  amount  of  money  for  them,  and  I  said  ‘Well,  we  will 
give  more  money  for  those  houses  than  that’;  and  I  think  I 
told  Mrs.  Sands  that  I  could  get  her  more  money;  I  don’t 
recall  positively,  but  I  think  I  possibly  wrote  Mrs.  Sands. 
Anyway,  it  came  about  that  we  offered  a  certain  amount  of 

* 

money,  more  than  the  amount  which  Moore  &  Hill  had 
offered,  for  the  residue  of  the  Navy  Yard  property.” 

Q.  “Were  you  ever  Mrs.  Sands’  agent  for  the  sale  of  that 
property  to  anybody  else?  A.  No”  (Rec.,  p.  473). 

This  testimony  clearly  shows  that,  after  certain  negotia¬ 
tions,  Early  &  Lampton  made  an  offer  to  buy  the  property, 
which  offer  being  for  a  larger  sum  than  that  offered  by 
Moore  &  Hill,  was  accepted. 

The  reason  why  Miss  Sands  wras  not  paid  for  the  prop¬ 
erty  immediately  upon  her  sale  of  it  to  Early  &  Lamp- 
ton  on  April  7,  is  the  admitted  fact  that  the  titles  were  not 
clear,  but  were  under  investigation.  Immediately  upon  the 
titles  being  cleared  up,  Miss  Sands  was  paid  for  the  prop¬ 
erties,  as  is  the  custom,  where  contract  of  sale  is  made  of 
properties  with  doubtful  titles.  The  fact  of  these  payments 
being  made  subsequent  to  the  original  contract  of  sale, 
therefore,  is  of  no  evidential  value  in  the  attempted  show¬ 
ing  that  the  properties  were  not  purchased  at  all. 

Appellee  next  proceeded  to  seize  upon  certain  small  items 
in  Early  &  Lampton ’s  statement  of  their  purchase  to  her, 
and  to  make  use  of  them  to  prove  that  Early  &  Lampton 
had  not  purchased  the  property  from  her  at  all.  The  first 
of  these  items  is  the  charge  against  Miss  Sands  of  taxes 
to  April  10  (Rec.,  p.  356),  the  day  Early  &  Lampton  sold 
the  first  parcel  of  property,  instead  of  to  April  7,  when  they 
received  a  deed  of  it  from  her  (Rec.,  p.  402).  This  charge 
is  explained  and  justified  on  the  ground  that  title  was  not 
clear  when  said  property  was  purchased,  and  consequently 
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until  tli is  matter  was  cleared  up,  charges  of  taxes  were 
rightly  put  upon  the  seller,  the  appellee.  This  fact,  again, 

therefore,  is  of  no  probative  force  in  attempting  to  discredit 
her  sale  to  Early  &  Lampton. 

With  regard  to  the  item  of  $10.00  charged  to  Miss  Sands, 
for  passing  title  to  Hunter  ( Rec.,  p.  357),  it  may  be  said  that 
this  was  another  of  the  many  objections  to  the  account 
sought  now  to  be  raised,  of  which  no  notice  was  given  to 
defendants  during  the  taking  of  testimony,  notwithstanding 
their  repeated  and  diligent  efforts  to  be  advised  of  the 

points  of  the  account  which  were  thought  improper  and  to 
be  attacked. 

Even  unexplained,  it  is  but  a  circumstance,  and  in  view  of 
the  amount  of  the  item,  a  trivial  one.  upon  which  to  base 
a  finding  of  fraud.  When  set  against  it,  as  must  be  done, 
the  fact  that  in  neither  of  the  two  statements  furnished  to 
appellee  with  respect  to  the  Navy  Yard  property  was  any 
broker’s  commission  charged  (Rec.,  pp.  356,  357),  we  sub¬ 
mit  that  it  is  not  sufficient  as  a  basis  upon  which  to  rest 
a  finding  of  fraud  against  the  defendants,  under  the  authori¬ 
ties  heretofore  cited,  which  establish  for  this  jurisdiction 
that  such  a  charge  must  be  proved  beyond  a  reasonable 
doubt.  In  every  instance  of  a  sale  effected  for  the  appellee 
bv  the  defendants,  in  which  the  latter  acted  as  their  agent, 
a  commission  was  charged;  in  the  very  nature  of  things 
such  a  charge  would  be  made,  and  appellee  herself  (Rec., 
p.  43,),.  admits  that  she  never  in  any  instance  had  any 
broker  effect  a  sale  for  her  without  charging  a  commission, 
lake  further  into  consideration  the  fact,  undisputed  in  the 
record,  that  appellee,  or  her  mother  for  her,  was  in  the  act 
of  selling  this  property  through  Moore  &  Hill  for  a  given 
price,  and  that  the  sale  was  made  to  the  defendants  instead 
because  of  a  better  price  offered  by  them  through  Mr.  Stev¬ 
ens,  the  vendor’s  relative  (Rec.,  pp.  426,  427),  it  is,  we 
submit,  additionally  evident  that  the  single,  inconsiderable 


item  in  question  is  insufficient  to  establish  a  charge  of  fraud, 
even  bv  the  preponderance  of  the  evidence,  and  still  less 
to  do  so  beyond  a  reasonable  doubt,  as  the  rule  requires 
Early  s  letter  to  the  title  company  of  April  9,  1^06,  (Rec., 
p.  883),  it  was  insisted  by  appellee’s  counsel  in  the  court 
below  represents  Miss  Sands  to  be  the  owner  of  lot  £4  in 
square  882  (of  the  Xavy  \  ard  property)  ;  because  he  there 
requests  on  behalf  of  Mrs.  Sands  and  Miss  Sands,  that  the 
fee  for  insuring  the  title  be  reduced.  This,  however,  does 
not  show  Miss  Sands  to  be  the  owner.  She  as  vendor  of 
the  property  to  Early  &  Lampton,  was  chargeable  with  the 
cost  of  insuring  the  title;  and  appellee  puts  herself  in  a 
peculiar  position  in  objecting  to  Early’s  endeavor  to  reduce 
her  just  expenses  in  the  matter.  That  this  insurance  was 
actually  charged  to  Miss  Sands,  and  the  reduction  accord- 
inglv  for  her  benefit,  is  shown  by  reference  to  Earjy  & 
Lampton  s  statement  to  her,  copied  at  Rec.,  p.  356. 

In  regard  to  Early  &  Lampton ’s  statement  of  May  22, 
1906,  covering  lot  4  of  square  88  and  the  part  of  lot  3, 
bought  in  connection  therewith  (Rec.,  p.  357),  it  is  to  be 
noted  that  this  statement  does  not  purport  to  show  what 
disposition  Early  &  Lampton  made  of  the  property,  but  is 
a  statement  of  the  purchase  of  said  lot  by  them  from  Miss 
Sands;  and  said  lot  was  purchased  by  them  as  a  whole, 
just  as  the  statement  shows.  The  fact  that  Early  &  Lamp- 
ton  on  their  own  account,  sold  this  lot,  which  they  had  pur¬ 
chased  as  a  whole  from  Miss  Sands,  in  tw'o  parcels,  is  not 
a  matter  which  concerns  Miss  Sands  at  all. 

There  is  finally  a  charge  of  corruption  against  Early  & 
Lampton  because  they  paid  Mr.  Stevens,  Miss  Sands’  agent 
in  the  matter,  $325.00  (Rec.,  p.  452).  Appellee’s  counsel 
quoted  in  the  court  below  from  Forrest  vs.  Wardman,  40 
App.  D.  C„  520,  to  the  effect  that  a  defendant  who  has 
been  found  to  have  secretly  purchased  the  services  of  the 
complainant’s  agent  in  effecting  an  exchange  of  properties 


between  the  complainant  and  the  defendant,  is  legally  and 
equitably  responsible  and  liable  to  make  good  to  the  com¬ 
plainant  whatever  loss  the  complainant  has  legally  or  equit¬ 
ably  sustained. 

This  decision  applies  where  the  defendant  has  made  a 
payment  to  the  complainant’s  agent  before  and  not  after 
the  transaction.  Such  payment  before  the  transaction  might 
well  influence  agent’s  actions,  but  a  gift  to  him  afterwards 
could  in  no  wise  affect  adversely  complainant’s  interests. 
1  he  gift  in  this  case  was  made  after  the  transactions  were 
closed,  and  was  made  because  Stevens  had  received  no 
commission  for  his  connection  with  the  transaction  from 
his  aunt  (Rec.,  pp.  452,  453).  It  is  this  mere  act  of  gener¬ 
osity,  which  appellee  unsuccessfully  attempts  to  turn  into 
evidence  of  fraud.  Moreover,  it  is  to  be  remembered  that 
appellee  is  not  shown  to  have  suffered  any  loss  legally  or 
equitably  by  selling  her  Navy  Yard  properties  to  Earlv  & 
Lampton.  On  the  contrary,  she  is  shown  to  have  profited. 
These  properties  had  been  several  times  sold  for  taxes,  and 
their  titles  were  uncertain.  Early  &  Lampton  paid  a  larger 
amount  for  them  than  was  offered  by  any  one  else.  More¬ 
over,  their  offer  to  purchase  was  net,  whereas  Moore  & 
Hills  lower  offer  to  sell  would  have  been  subject  to  a  fur¬ 
ther  deduction  by  Moore  &  Hill  for  their  commission. 

SEVENTEENTH  ASSIGNMENT. 

% 

In  Allowing  the  Plaintiff  to  Charge  the  Defendants  Early 
&  Lampton  with  what  may  be  found  by  said  Special 
Auditor  to  be  the  True  Value  of  1863  Mintwood  Place  in 
August,  1907 

1  his  assignment  has  been  discussed  in  connection  with 
the  Tenth  Assignment. 
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EIGHTEENTH  ASSIGNMENT. 

In  Ordering  an  Accounting  of  the  Real  and  Personal  Estate 
of  said  Defendants  Early  &  Lampton,  so  as  to.  Enable  the 
Court  to  Order  Immediate  Sequestration  of  said  Estate. 


lhe  propriety  of  this  action  depends  upon  whether  this 
honorable  court  will  sustain  the  findings  of  the  court  below 
in  regard  to  the  fraud  charged.  If  not,  it  logically  follows 
that  there  will  be  no  necessity  for  such  an  inquiry  as  is 

ordered  in  the  part  of  the  decree  to  which  this  assignment 
relates. 


Respectfully  submitted, 

J.  J.  DARLINGTON, 
WALTER  C.  CLEPHANE, 
ALAN  O.  CLEPHANE 
A 1 1  orneysfor  i ^xTTna  rfes 
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BRIEF  ON  BEHALF  OF  APPELLEE,  MISS 
MARGARET  C.  SANDS. 

STATEMENT  OF  FACTS. 

This  is  an  appeal  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  adjudging  Charles 
Early  and  James  J.  Lampton,  formerly  engaged  to¬ 
gether  as  partners  in  the  real  estate  business,  to  have 
been  guilty  of  both  actual  and  constructive  fraud  in 
the  management  of  the  affairs  of  their  fiduciary  de¬ 
pendent,  Miss  Margaret  C.  Sands,  continuously  from 
or  shortly  prior  to  October,  1904  (when  she  was  only 

21  years  of  age),  to  January,  1908  (at  or  about  which 

*  •  • 

time  she  lost  confidence  in  them).  Miss  Sands  became 
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of  age  Sept.  9,  1904  (Rec.,  129),  and  not  in  Sept. 
1894,  at  stated  at  pp  1-2  of  Appellant's  Brief. 

The  decree  appealed  from  awarded  to  Miss  Sands 
certain  specific  funds  absolutely  found  to  be  due  un¬ 
der  the  issues  framed  in  the  pleadings,  and  also  or¬ 
dered  a  full  and  complete  accounting  by  Early  and 
Lampton  respecting  all  of  Miss  Sands’  afifairs  from 
the  commencement  of  their  relationship  to  such  af¬ 
fairs  or  any  of  them.  The  entry  of  the  decree  was 
nunc  pro  tunc  as  of  April  18,  1914  (the  date  when  the 
case  was  submitted),  but  the  date  of  the  decree  was 
Oct.  17,  1914 — the  reason  for  the  entry  nunc  pro  tunc 
being  that  Early  died  Sept.  25,  1914  (Rec.,  102). 

Early’s  executor  is  prosecuting  this  appeal.  Lamp- 
ton  has  abandoned  his  appeal,  electing  to  have  his 
appeal  stand  dismissed  under  Rule  VIII  for  failure 
to  file  a  brief. 

Early  and  Lampton’ s  relationship  to  Miss  Sands’ 
affairs  commenced  as  early  as  August  1904,  at  which 
time  they  were  collecting  the  rents  from  her  Mint- 
wood  Home  property  (Rec.,  143).  Early  and  Lamp- 
ton’s  statement  dated  Dec.  26,  1904  reporting  “rents 
at  $300  mo.  collected  during  August,  September  and 
October’’  for  Miss  Sands).  This  written  evidence 
corroborates  the  testimony  of  Mrs.  Sands  at  Rec.,  218 
that  Early  and  Lampton  took  charge  of  the  Mint- 
wood  Home  property  and  began  collecting  the  rents 
from  the  tenant.  Bristol  School,  about  July  1904. 


Miss  Sands  did  not  remember  the  exact  time  when 
Early  and  Lamtpon  took  charge  (Rec.,  191) — “It 
seemed  to  come  about  in  a  gradual  way.  Mr.  Lamp- 
ton  was  so  often  at  the  house  and  speaking  of  trades” 
fRec.,  152). 

MINTWOOD  HOME  TRANSACTION  IN  OC¬ 
TOBER  1904 — This  transaction  of  October  1904  in¬ 
volved  the  disposition  by  Early  and  Lampton,  agents 
for  Miss  Sands,  of  the  valuable  parcel  of  improved 
real  estate,  already  referred  to,  known  as  “Sands 
Place  or  “Mintwood  Home,"  which  had  been  placed 
in  their  hands  the  previous  July  or  August.  They 
represented  to  Miss  Sands  that  the  deal  was  between 
herself  on  the  one  part  and  \\  illiam  J.  Kehoe  on  the 
other  as  purchaser,  and  that  the  purchase  considera¬ 
tion  coming  from  Kehoe  consisted  of : 

1.  1620  1 8th  St.  N.  W.  (subject  to  trust  of  $12,- 
000). 

2.  An  apartment  house  at  No.  1815  Kalorama  Ave., 
called  the  “Margaret,”  (subject  to  trust  of  $12,000”). 

3.  $5,000  cash. 

4.  $8,500  in  secured  trust  notes. 

(Rec.,  141-2,  showing  written  agreement  dated 
Oct.  10,  1904,  which  Miss  Sands  signed  at  Early 
and  Lampton  s  instance,  Rec.,  140-1,  her  signature 
being  witnessed  by  Lampton  and  Ben  B.  Bradford 
as  agent  for  Kehoe,  signing  Kehoe’s  name  as  the 
other  party).  Kehoe  was  in  fact  the  purchaser,  but 


he  knew  nothing  about  the  Margaret  apartment 
house  in  the  transaction  (Rec.,  245).  Kehoe’s  prop¬ 
osition  for  the  purchase  did  not  make  any  reference 
to  the  Margaret  apartment  house,  but  included  the 
payment  of  $11,000  cash  (instead  of  the  above-named 
$5,000),  an  excess  of  $6,000  cash  (Rec.,  240-1,  show¬ 
ing  written  receipt  dated  Oct.  10,  1904,  given  by 
Bradford  to  Kehoe  reciting  terms  of  purchase,  and 
that  a  commission  of  $1,000  was  to  be  paid  by  him  to 
Bradford  in  addition).  Kehoe' s  proposition  was  made 
to  Lampton,  through  Bradford  (Rec.,  389).  Instead 
of  submitting  this  proposition  to  Miss  Sands,  Lamp- 
ton  and  Bradford  put  in  writing  a  different  proposi¬ 
tion,  already  stated,  by  which  $6,000  of  the  cash  con¬ 
sideration  was  withheld  from  Miss  Sands,  and  the 
equity  in  the  Margaret  apartment  house  foisted  upon 
her  in  lieu  thereof  (Rec.,  389,  see  Bradford's  testi¬ 
mony,  ‘‘He  (Lampton)  told  me  that  he  was  going  to 
buy  an  apartment  house  and  put  that  in  instead  of 
the  cash ;  he  could  buy  one  cheap  and  use  the  money 
in  doing  so”).  The  Margaret  apartment  house  be¬ 
longed  to  Clarence  F.  Norment,  for  whom  Early  and 
Lampton  were  trying  to  dispose  of  it,  and  out  of  the 
$6,000  cash  withheld  from  Miss  Sands,  Early  and 
Lampton  paid  Norment  $3,117.57  (Rec.,  247)  for 
the  Margaret  apartment  house  (subject  to  a  first  trust 
of  $10,000  and  a  second  trust  of  $2,000,  both  made 
by  a  “straw  party”  James  E.  Evans).  Early  and 


Lamp  ton  s  misrepresentation  and  concealment  was 
continued  and  repeated  in  their  statement  of  account 
to  Miss  Sands  Oct.  20,  1904,  when  closing  the  trans¬ 
action,  and  again  in  their  sworn  answers  to  the 
amended  and  supplemental  bill  (Rec.,  56).  No  dis¬ 
closure  was  made  as  to  the  $6,000  withheld,  or  as  to 
the  Margaret  apartment  house  having  been  no  part 
of  the  consideration  given  by  the  purchaser,  Kelioe, 
but  having  been  separately  bought  for  $3,117.57, 
without  the  purchaser’s  knowledge,  and  foisted  upon 
A 1  iss  Sands.  Nor  was  Miss  Sands  given  credit  for 
any  part  of  the  difference  between  said  $6,000  with¬ 
held,  and  said  $3,1 17.57  paid;  and  the  $1  ,500  com¬ 
mission  charged  her  by  Early  and  Lampton  for  act¬ 
ing  as  her  agents  in  the  transaction  was  not  taken  out 
of  this  difference,  but  out  of  Miss  Sands’  other  funds 
(Rec.,  56).  On  December  10,  1904  (less  than  two 
months  later),  Early  and  Lampton  took  up  the  sec¬ 
ond  trust  note  on  the  Margaret  of  $2,000  with  5 
per  cent  interest;  $2,014.03  (Rec.,  275  and  132), 
which  note  had  still  nearly  three  years  to  .  run,  and 
which  had  been  signed  by  Early  and  Lampton’s  straw 
man  Evans  (for  the  purpose  claimed  in  Early’s 
sworn  answer,  Rec.,  47,  of  saving  Miss  Sands  from 
personal  liability).  To  make  this  prepayment  of  the 
second  trust  on  the  Margaret  it  was  necessary  for 
them,  according  to  their  own  showing,  to  use  other 
funds  belonging  to  Miss  Sands  received  by  them  from 
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Kehoe  upon  the  aforesaid  $8,500  secured  trust  notes, 
thereby  rendering  the  other  funds  on  hand  insufficient 
to  protect  her  St.  George  apartment  house,  and  re¬ 
quiring,  according  to  their  own  claim  (Rec.,  132) 
an  advance  by  them  of  $750  for  that  purpose,  for 
which  they  took  Miss  Sands'  Uote  (Rec.,  132  and  188) 
and,  by  duly  recorded  instruments  styled  “powers  of 
attorney"  (Rec.,  34-5)  impounded  the  rents  of  va¬ 
rious  properties  belonging  to  Miss  Sands  to  secure 
said  note.  Less  than  three  years  after  said  prepay¬ 
ment  of  this  $2,000  second  trust  on  the  Margaret, 
and  while  the  Margaret  was  still  in  Early  and  Lamp- 
ton's  charge,  where  it  had  been  since  October  1904, 
the  Margaret  was  foreclosed  under  the  $10,000  first 
trust  and  bought  in  by  the  mortgagee  at  $10,000  (Rec., 
246),  not  enough  to  pay  the  first  trust  and  charges. 
The  Court  below  held  that  Early  and  Lampton  had 
violated  their  duty  to  Miss  Sands  in  the  entire  trans¬ 
action,  that  they  were  not  acting  in  her  interest  as 
they  were  bound  to  do,  and  that,  therefore,  the  Mar¬ 
garet  should  be  treated  in  the  accounting  as  their  own 
risk  and  loss  (Rec.,  95),  and  that  they  should  pay 
Miss  Sands,  (1)  the  $6,000  originally  withheld  from 
the  Kehoe  cash  consideration,  (2)  the  $1,500  com¬ 
mission  which  they  took  but  by  reason  of  their  frauds 
had  never  earned,  and  (3)  the  $2,014,03  expended  by 
them  to  prepay  the  $2,000  second  trust  on  the  Mar¬ 
garet,  in  disregard  of  her  interests  (Rec.,  95). 
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WINCHESTER  APARTMENT  HOUSE — Orig¬ 
inal  acquisition — In  March  1905,  Early  and  Lampton 
had  in  their  charge  (among  other  properties  belong¬ 
ing  to  Miss  Sands)  houses  1620  18th  St.  and  1867 
Mintwood  PI.,  and  they  represented  to  her  that  they 
had  an  opportunity  to  trade  those  two  houses  for  the 
Winchester  apartment  house,  advised  her  that  it  was 
an  excellent  trade  to  make,  and  told  her  that  she  should 
lose  no  time  in  making  it  as  the  opportunity  might 
not  come  again  (Rec.,  133  and  208).  Miss  Sands  and 
her  mother,  acting  upon  their  advice  and  representa¬ 
tions,  agreed  to  the  making  of  said  trade,  and  Early 
and  Lampton  later  informed  them  that  it  had  been 
effected.  At  Rec.,  58,  appears  Exhibit  C  statement 
of  account  of  Early  and  Lampton,  annexed  to  Early’s 
sworn  answer,  representing  the  transaction  hs  an 
exchange  of  Miss  Sands’  said  two  properties,  the 
equities  of  which  were  stated  at  $7,500  for  the  first 
and  $4,500  for  the  second — $12,000 — in  considera¬ 
tion  of  the  transfer  to  her  of  the  Winchester  apart¬ 
ment  house  treated  as  of  the  value  of  $32,000  (subject 
to  $20,000  encumbrances),  showing  an  apparent 
equity  of  $12,000.  As  a  matter  of  fact,  what  Early 
and  Lampton  really  did  was  to  buy  from  Joseph  W. 
Harper  the  Winchester  at  $24,100  (subject  to  $20,- 
000  encumbrances),  the  total  cash  paid  (after  adjust¬ 
ment  of  taxes,  &c.)  being  $200  deposit  and  balance 
$3,881.32,  aggregating  $4,081.32  (Rec.,  254-5)  and 


to  sell  the  equity  in  1620  18th  St.  to  a  Mr.  Lynn  for 
$3,680.52  cash  ($500  cash  deposit,  Rec.,  276,  $240 
coni,  allowed  by  E.  &  L.  to  Lynn’s  agents,  Rec.,  283, 
and  balance  $2,940.52,  Rec.,  277),  and  to  sell  the 
equity  in  1867  Mintwood  PI.  to  a  Mrs.  Danenhower 
for  $1,902.16  ($150  cash  deposit,  $100  com.  allowed 
by  E.  &  L.  to  Mrs.  Danenhower’s  agents,  and  bal¬ 
ance  $1,652.16)  Rec.,  261.  These  two  cash  sums  from 
the  sales  of  Miss  Sands  said  properties  aggregate 
$5,582.68.  Deducting  therefrom  the  $4,081.32  cash 
pi  ice  paid  for  the  equity  in  the  Winchester,  a  net 
cash  surplus  of  $1,501.36  is  shown  to  be  derived 
from  these  separate  sales — as  contradistinguished 
from  the  pretended  trade.  This  amount  was  net,  after 
deducting  all  taxes  and  other  charges  against  1620 
iSth  St.,  1867  Mintwood  PI.  and  the  Winchester; 
and  yet,  in  Early  and  Lampton’s  statement  of  account 
(Rec.,  58)  which  they  asserted  in  their  sworn  an¬ 
swers  herein  to  be  a  true  statement,  Miss  Sands  is 
given  no  credit  for  any  part  of  this  $1,501.36  net  cash 
surplus,  but,  on  the  contrary,  Miss  Sands'  rent  ac¬ 
count  was  invaded  and  $393.49  additional  extracted 
therefrom  by  Early  and  Lampton  (Rec.,  58)  as  pre¬ 
tended  excess  disbursements  pretended  to  have  been 
made  by  Early  and  Lampton,  over  and  above  the 
simple  fact  of  the  pretended  exchange  itself,  in  putting 
it  through.  In  addition  to  all  of  this,  Early  and 
Lampton  charged  Miss  Sands  a  commission  of  $^00 


for  acting  as  her  agents  in  the  transaction  (Rec.,  58). 
As  held  by  the  Court  below,  Early  and  Lampton’s  mis¬ 
representation  of  the  transaction  as  a  straight  ex¬ 
change  of  the  properties,  and  their  concealment  of 
the  facts  which  would  have  shown  what  they  ac¬ 
tually  received,  gave  Miss  Sands  the  right  to  repudiate 
the  entire  transaction  and  recover  as  the  value  of  her 
properties  the  prices  at  which  Early  and  Lampton  sold 
them,  and  such  further  sum,  if  any,  as  may  be  estab¬ 
lished  by  other  evidence  to  be  the  actual  values  of  the 
properties  (Rec.,  96). 

Foreclosure  Sale — On  Oct.  1,  1907,  and  while  still 
in  Early  and  Lampton’s  charge,  where  it  had  been 
since  its  original  acquisition,  the  Winchester  was  fore¬ 
closed  under  the  second  trust  and  bought  in  by  the 
mortgagee,  Harper,  for  a  sum  barely  sufficient  to  pay 
the  existing  fixed  charges.  Miss  Sands  was  not  noti¬ 
fied  of  the  foreclosure  sale  and  even  after  it  had  taken 
place,  that  fact  was  concealed  from  her  for  two 
months.  It  will  appear  from  the  evidence  in  the  va¬ 
rious  transactions  of  Miss  Sands  with  Early  and 
Lampton,  that  Early  and  Lampton  had  received  ample 
funds  to  which  Miss  Sands  was  then  entitled  to  have 
enabled  them  to  protect  the  Winchester. 

Early  s  Acquisition  for  Himself  of  an  Interest  in 
the  Winchester  After  the  Foreclosure — Harper  did 
not  wish  to  retain  the  Winchester  after  his  purchase 
of  it/ at  the  foreclosure,  but  was  willing  to  let  it  go  to 


anyone  for  the  amount  clue  him,  and  he  so  stated  to 
Early  and  Lampton.  Instead,  however,  of  redeem¬ 
ing  it  tor  Miss  Sands,  Early  and  Lampton  concealed 
the  facts  from  her,  and  negotiated  a  sale  of  it  to  Dyar 
to  the  extent  of  a  half  interest  and  to  Early  himself 
to  the  extent  of  another  half  interest.  Dyar  con¬ 
tributed  $4,200  in  cash  and  Early  contributed,  as  be¬ 
ing  worth  an  equal  sum  of  $4,200,  house  1924  N  St., 
the  equity  in  which  did  not  exceed  $2,650,  thereby 
realizing  a  clear  profit  of  $1,550  to  Early,  in  addi¬ 
tion  to  a  $250  commission  to  Early  and  Lampton. 
Larly,  during  pendency  of  suit,  conveyed  his  half  in¬ 
terest  to  Dyar  without  any  stipulation,  Early,  after 
the  filing  of  the  original  bill  herein,  conveyed  to  Dyar 
his  (Early’s)  half  interest  in  the  Winchester,  and 
Dyar  thereafter,  also  during  the  pendency  of  this 
suit,  conveyed  the  entire  property  to  a  Mrs.  Allen,  ap¬ 
parently  as  grantee,  but  really  only  as  nominal  holder 
of  the  title.  Following  this  last-named  conveyance— 
it  being  recognized  that  the  half  interest  in  the  Win¬ 
chester,  which  stood  in  Early  at  the  time  of  the  filing 
of  this  suit,  was  not  freed  from  the  Us  pendens  by  the 
making  of  conveyances  pending  the  suit— a  stipula¬ 
tion  of  release,  and  also  a  bond,  in  the  sum  of  $4,000, 
with  Early  as  principal  and  The  United  States  Fi¬ 
delity  &  Guaranty  Co.  as  surety,  was  filed  in  the  cause 
March  30,  1911*  conditioned  to  abide  by  and  perform 
the  decree  to  be  entered  in  the  cause  “in  so  far  as  the 


same  may  adjudge  and  determine  in  favor  of  the 
plaintiff  as  to  any  rights  claimed  by  her  in  respect  of 
the  said  real  estate  (  Winchester )  as  against  the  said 
Charles  Early,”  and  reciting  that  its  purpose  and  in¬ 
tent  was  “to  release  and  discharge  the  said  real  estate 
from  the  lien  of  said  suit,  and  to  substitute  in  lieu 
thereof  the  bond”  (Rec.,  59-60).  The  Court  below 
found  that  Miss  Sands  did  have  rights  in  respect  of 
the  W  inchester  as  against  Early,  and  that  they  ex¬ 
ceeded  the  face  of  the  bond  $4,000,  and  accordingly 
awarded  that  amount  to  Miss  Sands  (Rec.,  109), 
which  the  surety  has  since  paid  and  taken  an  assign¬ 
ment  subrogating  it  to  that  extent  to  Miss  Sands’ 
rights  against  Early,  the  principal. 

$3>5°°  REHOE  NOTE — This  note  represented  a 
part  of  the  $8,500  notes,  included  in  the  purchase  con¬ 
sideration  of  the  Mintwood  Home  property.  Early 
and  Lampton,  acting  as  Miss  Sands’  agents,  received 
this  note  from  Kehoe  Dec.  10,  1904  and  held  it  until 
Eeb.  10,  1905,  when  they  gave  it  to  her  (Rec.,  132). 
Shortly  afterward,  in  March  1905,  Early  and  Lamp- 
ton,  through  Lampton,  induced  Miss  Sands  to  give 
the  note  back,  for  the  purpose  of  borrowing  $2,000  for 
investment  in  a  real  estate  deal  which  he  said  he  was 
sure  would  net  her  a  profit  of  $1,000  to  $1,400  in 
ninety  days  (Rec.,  139,  140,  182,  186,  201,  205,  212- 
3,  219,20-21).  Miss  Sands  inquired  after  her  $3,500 
note  and  the  investment  which  they  said  they  were 
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making  for  her  with  the  $2,000  borrowed  on  it  (Rec., 

140,  200),  and  Lampton  told  her  that  the  first  deal  had 
fallen  through,  but  that  some  people  had  just  left  the 
office  who  expected  to  buy  the  property,  and  without 
doubt  it  would  soon  be  carried  through.  She  kept 
inquiring,  but  was  always  put  off  by  evasive  answers. 
Lampton  had  originally  given  her  a  receipt  for  the 
note,  but  she  lost  the  receipt,  and,  in  May  1906,  the 
investment  still  being,  as  Lampton  informed  her,  in¬ 
complete,  she  asked  for  and  obtained  another  receipt 
(  Rec.,  124,  139).  As  a  matter  of  fact.  Lampton  had 
secretly  discounted  the  note  for  $3200  on  March  31, 

1905— more  than  a  year  previously  and  nine  months 
before  its  maturity— but  in  giving  this  new  receipt 
he  concealed  that  fact  and  made  it  appear  that  the 
$3,500  Kehoe  note  was  still  in  hand.  Kehoe’s  $3,200 
check  in  payment,  though  drawn  to  Miss  Sands’  or¬ 
der,  and  endorsed  by  her.  was  never  known  to  her,  the 
endoi  sement  having  evidently  been  obtained  in  some 
way  that  left  her  in  ignorance  of  what  had  been  done. 

The  letters  of  Miss  Sands  and  her  mother  written 
n  bile  in  Europe  contained  repeated  and  insistent  ref¬ 
erences  to  the  Kehoe  note,  and  to  the  representations 
tt|x>n  which  it  had  been  entrusted  to  Early  and  Lamp- 
ton,  with  demands  that  it  be  returned  to  the  bank.  The  -  ) 

correspondence  shows  that  Miss  Sands  was  relying 
upon  the  firm  in  respect  to  this  note.  Lampton  was  i 

the  member  of  the  firm  best  known  to  Miss  Sands,  and  ‘ 


< 


with  whom  most  of  her  interviews  and  correspondence 
were  had.  Lampton  is  not  shown  to  have  had  any 
separate  office  or  business,  and  when  Miss  Sands  made 
any  inquiry  of  Early  in  the  office  he  custoniarily  re¬ 
ferred  her  to  Lampton  as  the  member  of  the  firm  hav¬ 
ing  her  matters  particularly  in  charge.  Miss  Sands 
testified  to  writing  two  letters  to  Early  while  she  was  in 
Europe,  and  that  she  thinks  she  mentioned  the  Kehoe 
note.  Although  given  notice  to  produce,  Early  testi¬ 
fied  that  he  never  received  any  letter  from  her  (top 
Rec.,  282) ;  and  this  notwithstanding  his  press-copy 
books  showed  a  letter  of  June  6,  1907  written  by  him 
to  her  and  specifically  acknowledging  receipt  of  letter 
from  her,  dated  May  22,  1907.  It  is  a  fair  inference 
from  this  that  Early  did  not  produce  Miss  Sands’  let¬ 
ter  or  letters  because  of  a  reference  or  references 
therein  to  the  Kehoe  note.  In  this  connection,  it  is  to 
be  noted  that  during  the  taking  of  the  evidence  in  the 
case  Early's  effort  to  suppress  evidence  manifested 
itself  in  the  shape  of  a  threatening  anonymous  post 
card  sent  by  him  in  an  attempt  to  intimidate  a  wit¬ 
ness  (Dunnington)  from  attending  in  the  case.  Al¬ 
though  never  definitely  explaining  what  had  become 
of  the  note,  Lampton  told  Miss  Sands  that  it  was  in¬ 
tact,  and  as  late  as  November  1907  (more  than  two 
years  after  he  had  secretly  discounted  it)  he  paid  to 
Miss  Sands  the  interest,  which  he  claimed  to  have 
collected  from  Kehoe.  The  Court  below  found  that 


Ldrlv  and  Lanipton  liad  never  accounted  to  Miss 
Sands  for  her  $3,500  Kehoe  note,  and  ordered  that 
they  should  do  so  before  the  Auditor. 

NAVY  YARD  PROPERTIES — These  transac¬ 
tions,  so  far  as  their  fraudulent  aspects  are  concerned, 
came  to  light  during  the  taking  of  the  testimony  and 
were  covered  by  an  amendment  to  the  amended  and 
supplemental  bill  ( Rec.,  68)  granting  express  leave 
to  the  defendants  to  recall  and  further  cross-examine 
any  witness.  It  developed  in  the  taking  of  the  evi¬ 
dence  that  these  several  properties  were  sold  by  Early 
and  Lampton,  part  to  Cooper,  part  to  Mrs.  Hoppin, 
and  part  to  Christman,  the  first  in  April,  the  second 
m  May,  and  the  third  in  October  1906.  One  piece, 
however,  being  part  of  Lot  6,  Square  881  (23x20  ft.) 
i>  not  accounted  for  at  all.  The  Early  and  Lampton 
press-copy  books  show  that  in  each  instance,  when  a 
pkcc  of  this  property  was  sold,  a  statement  of  sale 
made  out  in  Miss  Sands'  name  was  prepared,  reciting 
the  purchase  price  at  a  materially  less  sum  than  that 
for  which  the  property  was  actually  sold.  In  one  of 
these  instances,  namely,  lot  24,  in  square  882,  the  prop¬ 
erty  was  sold  to  Cooper  for  $3,200  (Rec,  382,  384, 
399),  whereas  the  statement  of  sale  made  out  in  Miss 
Sands’  name  appearing  in  the  Early  and  Lampton 
press  copy  book  recited  $2,350  as  the  price  for  which 
it  was  sold  (Rec,  356)  and  remittance  to  her  was  made 
on  the  latter  basis.  The  Court  below  held  that  an  ac- 


counting  must  be  taken  of  these  Navy  Yard  sales, 
and  that  in  such  accounting  the  defendants  are  to  be 
treated  as  Miss  Sands'  agents,  accountable  for  all 
that  they  received.  The  Court  rejected  the  defend¬ 
ants'  claim  that  they  purchased  the  properties  from 
Miss  Sands  through  one  Stevens,  a  young  man,  cousin 
of  Miss  Sands,  and  who  was  connected  with  Early  and 
Lampton's  office,  claimed  by  the  defendants  to  have 
been  Miss  Sands'  agent  in  the  transaction.  Early  and 
Lampton  admit  having  paid  Stevens  a  commission  of 
$325  for  his  services  in  these  transactions,  without 
letting  Miss  Sands  know  of  it.  The  Court  below  held 
that  the  evidence  showed  plainly  that  the  defendants 
were  not  purchasers,  hut  were  acting  as  agents  of 
Miss  Sands  and  hound  by  the  usual  obligation  rest¬ 
ing  upon  agents  (Rec.,  101). 

1859  MINTWOOD  PL.— In  June  1907  (while 
Mi  ss  Sands  was  in  Europe)  Early  and  Lampton  sold 
this  property  to  J.  Edmund  Smith  for  $9,750  (Rec.* 
280  ).  For  Miss  Sands  they  made  a  statement  repre¬ 
senting  the  sale  to  have  been  made  for  $9,500,  and 
charging  their  commission  at  $285  (Rec.,  167).  De¬ 
fendants  suggest  that  the  difference  may  he  accounted 
for  hv  a  discount  upon  the  second  trust  notes  which 
they  may  have  been  compelled  to  allow  in  order  to 
realize  upon  them.  The  Court  below  held  that  there 
was  no  evidence  that  such  discount  was  made,  and 
still  less  that  they  were  compelled  to  make  it,  and 


that,  if  it  had  been  made,  it  would  not  justify  a  mis¬ 
statement  to  Miss  Sands  of  the  true  price.  The  Court 
accordingly  ordered  that  the  defendants  must  account 
in  some  proper  way,  and  must  he  charged  with  the 
actual  price.  In  October,  1905,  Early  and  Lampion 
had  caused  a  second  trust  of  $1,100  to  be  placed 
upon  1859  Mintwood  PI.,  and  the  Court  below  ordered 
that  Early  and  Lampton  should  be  charged  with  the 
amount  thereof,  and  credited  with  such  amounts  only 
as  they  can  show  inured  to  Miss  Sands’  benefit. 

1863  MINTWOOD  PL.— In  August,  1907,  Early 
and  Lampton  sold  this  property  to  Janies  M.  Baker 
for  $9,250  (Rec.,  263),  but  none  of  the  proceeds  there¬ 
from  were  ever  received  by  Miss  Sands,  nor  did 
Early  and  Lampton  evfer  prepare,  much  less  give 

to  her,  a  statement  of  account,  covering  the  sale  (Rec., 
I36,  14 2,  l8o,  200). 

GENERAL  ACCOUNTING — In  ordering  the 
general  accounting  by  Early  and  Lampton  respect¬ 
ing  all  of  Miss  Sands’  affairs  during  the  period  of 
the  relationship,  the  Court  below  held  that  their  ac¬ 
counts  could  not  be  relied  upon,  and  that  the  fact 
that  they  have  concealed  having  been  shown  in  more 
than  one  instance,  their  disposition  to  conceal  in 
others  is  but  a  natural  and  legitimate  deduction,  re¬ 
quiring  them  to  assume  and  bear  the  duty  of  a  rigid 

accounting  (Rec.,  99).  In  this  connection,  the  Court 
below  further  said: 


Their  position  that  they  had  already  dis¬ 
closed  fully  is  shown  to  have  been  untrue,  and 
their  constant  demand  that  the  plaintiff  should 
give  them  particulars  of  all  claims  of  wrong¬ 
doing  on  their  part  is,  in  view  of  their  studious 
and  fraudulent  concealment,  not  to  be  coun¬ 
tenanced"  fRec.,  99). 

The  pleadings  were  clear  and  specific  in  apprising 
the  defendants  of  the  frauds  with  which  they  were 
charged,  and  which,  if  established,  showed  Early  and 
Lampton’s  plain  duty  to  make  full  disclosure  and  ac¬ 
counting  to  Miss  Sands,  rather  than  to  demand  that 
she  should  make  disclosure  and  accounting  to  them  in 
addition  to  what  she  alleged  in  her  pleadings. 

The  Court  below  held  that  Early  and  Lampton 
should  be  allowed  no  commissions,  directly  or  indi¬ 
rectly,  and  directed  that  compound  interest  on  sums 
found  i  to  be  due  Miss  Sands  should  be  computed 
with  annual  rests  only,  the  express  waiver  by  Miss 

Sands  counsel  of  the  provision  for  counsel  fees  con- 

# 

tamed  in  the  Court’s  opinion  having  been  required  by 
the  Court  before  signing  the  decree  awarding  any 
compound  interest. 
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I. 

WINCHESTER  APARTMENT  HOUSE 

The  scheme  of  deception  and  fraud  practiced  by 
Early  and  Lampton  against  Miss  Sands  is  clearly 
and  indisputably  established  by  documentary  evi¬ 
dence,  the  authenticity  of  which, Early  and  Lamp- 
ton  were  unable. to  question.  The  largest  amount 
of  this  documentary  evidence  obtained  by  Miss 
Sands’  attorney  related  to  Early  and  Lampton’s 
fraud  in  the  original  acquisition  of  '‘The  Winches¬ 
ter*’  for  her  in  March,  1905,  and  also  in  the  fore¬ 
closure  sale  of  “The  Winchester”  in  October,  1907. 
The  Court  will  be  aided,  therefore,  in  grasping  the 
true  facts  of  this  case  by  considering: — 

A.  The  facts  pertaining  to  the  original  acquisi¬ 
tion  of  “The  Winchester,”  in  March,  1905. 

B.  The  facts  pertaining  to  the  foreclosure  sale  of 
“The  Winchester,”  in  October,  1907. 

C.  Early’s  acquisition  of  an  interest  in  “The 
Winchester”  after  said  foreclosure  sale,  which  in¬ 
terest  he  parted  with  pending  this  suit. 

D.  How  Early  and  Lampton’s  frauds  in  connec¬ 
tion  with,  and  following,  the  Winchester  foreclos¬ 
ure  sale  appeared  to  involve  other  persons  who 
were  really  innocent. 

E.  Relief  awarded  to  Miss  Sands  in  the  entire 
Winchester  transaction. 
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A. 

ORIGINAL  ACQUISITION  OF  ‘THE  WIN¬ 
CHESTER”  IN  MARCH,  1905. 

The  Pleadings  with  Reference  to  This  Transac¬ 
tion  Disclose  a  Deliberate  Purpose  on  the  Part 
of  the  Defendants  to  Continue  to  Conceal  from 
Miss  Sands  the  True  Facts. 

i.  Allegations  of  Bill. 

The  amended  and  supplemental  bill  (par.  8), 
(Rec.,  21-2),  averred  that,  early  in  March,  1905, 
Early  and  Lampton  represented  to  Miss  Sands  that 
they  had  an  opportunity  to  trade  two  of  her  houses, 
namely,  1867  Mint  wood  Place  (which  was  under  a 
trust  of  $7,500  and  renting  for  $65  per  month), 
and  1620  Eighteenth  street  (which  was  under  a 
trust  of  $12,000  and  renting  for  $100  per  month), 
for  “The  Winchester”  apartment  house,  and  ex¬ 
plained  to  her  the  advantages  of  an  apartment 
house,  for  renting  purposes,  over  single  houses,  and 
told  her  that  she  would  lose  the  opportunity  of  her 
life  if  she  did  not  make  the  exchange  and  that  she 
would  have  to  do  it  quick  or  it  could  not  be  done; 
that  relying  thereon  she  executed  deeds  for  her  said 
two  houses  for  the  express  purpose  of  effecting  said 
exchange;  that,  as  the  Land  Records  show,  her 
deed  of  1867  Mintwood  Place  names  “James  E. 


Evans”  as  the  grantee,  and  was  dated  March  8, 
1905,  but  not  recorded  until  April  26,  1905,  and 
her  deed  of  1620  Eighteenth  street  names  “Wil¬ 
liam  F.  Lynn”  as  the  grantee,  and  was  dated  March 
8,  1905,  and  recorded  March  11,  1905, — said  houses 
being  conveyed  subject  to  the  aforesaid  encum¬ 
brances;  and  that,  as  is  further  shown  by  said  Land 
Records,  said  apartment  house,  “The  Winchester,” 
was  conveyed  to  her  by  deed  of  “James  E.  Evans” 
dated  March  17,  1905,  and  recorded  March  18,  1905, 
— subject  to  deed  of  trust  recorded  March  17,  1905, 
securing  William  Gaskins  $15,000,  and  also  sub¬ 
ject  to  a  second  deed  of  trust  recorded  March  18, 
1905,  securing  Joseph  W.  Harper  $5,000  (Rec., 
21-2). 

Said  amended  and  supplemental  bill  (par.  18), 
(Rec.,  29),  further  averred  that  Early  and  Lamp- 
ton  are  chargeable  in  the  accounting,  to  which  Miss 
Sands  is  entitled,  “with  the  full  value  of  the  herein¬ 
before  referred  to  premises,  1867  Mintwood  Place,” 
and  “also  with  the  full  value  of  the  hereinbefore 
referred  to  premises,  1620  Eighteenth  Street,” 
“which  said  Early  and  Lampton  caused  to  be 
deeded”  to  “James  ;E.  Evans”  and  “William  F. 
Lynn,”  respectively,  “as  set  up  in  paragraph  8  of 
this  bill”  (Rec.,  29).  These  averments  are  accom¬ 
panied  by  the  further  specific  averment  in  para- 


graph  19  of  said  amended  and  supplemental  bill 
that — 

“the  conveyance  to  your  complainant  of  said 
\\  inchester  Apartment  House  and  the  se¬ 
curing  from  her  by  said  Early  and  Lamp- 
ton  of  the  aforesaid  deeds  covering  said 
premises,  1867  Mintwood  Place,  and  1620 
Eighteenth  Street  (set  up  in  paragraph  8 
of  this  bill),  were,  as  a  matter  of  fact,  in  pur¬ 
suance  of  a  fraudulent  scheme  on  the  part 
of  said  Ear  1\  and  Lampton  to  defraud  vour 
complainant  out  of  said  two  last-mentioned 
properties;  that  the  fact  was,  and  said  Early 
and  Lampton  well  (knew  it,  that  said  Win¬ 
chester  Apartment  House  had  no  sufficient 
equity  in  it  (with  its  $20,000  encumbrances 
placed  upon  it  immediately  before  the  con- 
\  e\  ance  to  complainant)  '  to  justify  anv 
reasonable-minded  and  well-informed  per¬ 
son  to  trade  the  aforesaid  premises,  1867 
Mintwood  Place  and  1620  Eighteenth  Street 
therefor;  and  your  complainant  further  avers 
that  as  a  matter  of  fact,  no  such  trade  took 
place  as  represented  to  complainant ,  but  the 
transaction  was  secretly  fraudulent,  and  as 
to  the  full  particulars  thereof  complainant 
calls  upon  said  Early  and  Lampton  for  dis¬ 
covery”  (Rec.,  29). 

In  furtherance  of  her  call  for  discovery,  Miss 
Sands  annexed  to  her  amended  and  supplemental 
bill  specific  interrogatories  to  be  answered  by  Early 
and  Lampton.  (See  interrogatories  2,  3,  4,  5  and 
8 — Rec.,  32). 
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2.  Denials  and  Evasions  of  Answers. 

t 

i 

Lampton  s  answer  to  paragraph  8  of  the  amended 
and  supplemental  bill  stated  (Rec.,  38) : 

“This  defendant  admits  that  the  exchange 
for  the  Winchester  Apartment  House  there¬ 
in  referred  to  was  made  by  the  firm  of  Early 
and  Lampton  on  behalf  of  the  plaintiff  and 
was  by  them  consummated  in  accordance 
with  the  terms  of  the  written  contract  made 
between  the  plaintiff  and  the  owner  of  said 
apartment  house  and  after  a  full  investiga¬ 
tion  by  the  plaintiff,  and  was  believed  by  said 
firm  of  Early  and  Lampton,  as  well  as  by 
said  plaintiff,  to  be  a  desirable  and  judicious 
transaction  and  was  intended  to  be  a  wise 
and  judicious  exchange  and  was  of  no  ben¬ 
efit,  other  than  the  usual  broker’s  commis¬ 
sion,  to  said  firm  of  Early  and  Lampton” 
(Rec.,  38). 

It  will  be  noted  that,  as  observed  by  the  Court 
below  in  its  written  opinion  (Rec.,  83), — “He 
(Lampton)  does  not  answer  the  averments  touch¬ 
ing  the  extremely  urgent  representations  made  by 
them  to  the  plaintiff  to  persuade  her  to  consent  to 
the  exchange, — that  it  was  the  opportunity  of  her 
life,  and  if  it  was  to  be  done  it  must  be  done 
quickly.”  Lampton’s  answer  to  paragraph  18  of 
the  amended  and  supplemental  bill  stated  that  he — 

“Submits  that  there  is  no  necessity  for  any 
accounting  between  the  plaintiff  and  this  de¬ 
fendant  or  the  firm  of  Early  and  Lampton 
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with  reference  to  the  same,  but  this  defen¬ 
dant  does  not  now  recall  why  it  was  that 
one  of  the  deeds  in  said  paragraph  referred 
to  was  not  recorded  for  about  a  month  or 
six  weeks  after  the  other,  but  submits  that 
such  is  not  an  unusual  occurrence  and  there 
may  have  been  some  reason  existing  for  it 
at  the  time  which  this  defendant  can  not 
now  1  ecall  and  it  may  have  been  due  to  inad¬ 
vertence  or  carelessness''  (  Rec.,  43). 

Answering-  paragraph  19  of  the  amended  and  1 

supplemental  hill,  Lampton  said: — 

l-As  to  Paragraph  19,  this  defendant  de¬ 
nies  that  there  was  any  collusion  or  fraudu¬ 
lent  conspiracy  between  himself  and  his  co¬ 
defendant,  Charles  Early,  with  reference  to  j 

the  \\  inchester  Apartment  House,  as  al¬ 
leged  in  said  paragraph,  and  submits  that 
he  has  already  in  this  answer  stated  his 
knowledge  and  information  on  that  subject” 

(Rec..  43)- 

Early’s  answer  to  paragraph  8  of  the  amended 
and  supplemental  bill  stated  (Rec.,  48-9) : 

“This  defendant  was  without  personal 
connection  with  the  suggestion  of  the  ex¬ 
change  of  the  complainant’s  properties  Nos. 

186/  Mint  wood  Place  and  1620  Eighteenth  I 

Street  for  the  \Y  inchester  Apartment  House,  I 

but  believes  that  the  said  exchange  was  ne-  I 

gotiated  by  his  said  firm  in  conjunction  with 

Stone  &  Fairfax,  and  the  exchange  adjusted 

on  the  basis  set  forth  in  the  paper  writing 

hereto  annexed,  marked  Exhibit  C,  and  ' 


prayed  to  be  read  as  a  part  hereof,  which 
exhibit  is,  also,  merely  a  copy  of  a  statement 
furnished  to  her  at  the  time.  Complainant’s 
said  properties,  according  to  defendant’s  best 
knowledge,  information  and  belief,  were  in 
danger  of  foreclosure  sale  for  non-payment 
of  the  secured  liabilities  thereon,  and  the 
exchange  was  made  by  her  after  consulta¬ 
tion  with  and  the  approval  of  her  father, 
upon  whose  advice  she  relied  in  this  and  in 
every  transaction  relating  to  her  with  which 
the  firm  of  Early  and  Lampton  were  in  any 
manner  connected.  The  defendant’s  said 
firm  acted  in  the  matter  as  brokers  for  the 
complainant,  fairly  and  honestly,  and  de¬ 
rived  no  benefit  from  the  transaction  of  any 
kind  or  character  other  than  the  agreed  and 
usual  broker’s  commissions”  (Rec.,  48-9). 

Early’s  answer  to  paragraph  18  of  the  amended 
and  supplemental  bill  stated  (Rec.,  52) : 

"He  denies  the  allegations  set  out  in  the 
eighteenth  paragraph  of  the  bill,  as,  also, 
that  he  or  his  firm  are  chargeable  with  the 
sums  therein  mentioned,  or  with  anv  part 
thereof”  (Rec.,  52). 

And  his  answer  to  paragraph  19  of  the  amended 
and  supplemental  bill  Early  stated  (Rec.,  52) 

“He  denies  that  there  was  any  fraudulent 
scheme,  misrepresentation,  concealment,  01- 
fraud  of  any  character  on  the  part  of  him¬ 
self  or  his  said  firm  with  respect  to  the  trans¬ 
actions  referred  to  in  the  nineteenth  para¬ 
graph  of  the  bill,  or  any  other  dealings,  or 


dealing-,  of  himself  or  his  said  firm  with  or  on 
behalf  of  the  complainant,  and  for  further 
answer  to  the  said  paragraph  he  refers  to 
paragraph  eight  of  this  answer  and  Exhibit 
C,  therein  referred  to”  (Rec.,  52). 

3.  Evasive  Answers  to  Interrogatories. 

The  interrogatories  embodied  in  the  bill  were  ad¬ 
dressed  both  to  Early  and  to  Lampton. 

The  hrst  interrogatory  relating  to  this  transac¬ 
tion  was  as  follows: — 

“O.  2.  What  consideration  did  you  receive 
1 1  om  W  illiam  F.  Lynn  for  1620  Eighteenth 
Street?  Explain”  (Rec-.,  32). 

Lampton  answered  it  by  saying  (Rec.,  44) : _ 

“I  do  not  now  recall  what  consideration 
was  1  ecei\ ed  from  \\  illiam  F.  Lvnn  for 
premises  1620  Eighteenth  Street,  the  books 
with  the  details  of  this  transaction  being 
now’  in  the  possession  of  my  co-defendant, 
Charles  Early.  These  books  are  now,  as 
thtA  alwra\  s  have  been,  open  to  the  inspec¬ 
tion  of  the  plaintiff  and  her  attorney"  ( Rec 
44). 

The  obv  ious  evasiveness  of  this  answer  was 
noted  by  the  Court  below  in  its  written  opinion 
(Rec.,  87),  as  follows: — 

If  they  were  open  to  the  inspection  of  the 
plaintiff,  they  would  seem  to  be  even  more  open 
to  the  inspection  of  Lampton,  as  partner,  at 
least  for  the  purpose  of  answering  definitely” 
(Rec.,  87). 
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Early’s  answer  to  the  same  interrogatory  was 
(Rec.,  54) : 

“Practically  contemporaneously  with  the  ex¬ 
change  of  the  Winchester  Apartment  House, 
Joseph  W.  Harper  sold  to  Wm.  F.  Lynn 
premises  Xo.  1620  18th  Street,  X.  W.,  given 
by  complainant  in  the  said  exchange.  The 
transaction  was  closed  by  the  office  of  Messrs. 
Chesley  and  Chesley,  real  estate  brokers,  who 
represented  Mr.  Lynn  in  his  purchase.  Xeither 
this  defendant  nor  his  firm  received  any  consid¬ 
eration  whatever  in  the  matter  except  their 
share  of  the  broker’s  commissions”  (Rec.,  54). 

The  manifest  evasiveness  of  this  answer  of  Earlv 

J 

was  also  noted  by  the  Court  below  in  its  written  opin¬ 
ion  (Rec.,  93),  as  follows: 

“He  does  not  state  how  much  the  firm  re¬ 
ceived,  as  he  was  asked  to  do,  nor  does  he  ex¬ 
plain  for  whom  he  was  acting,  nor  whether 
the  arrangement  for  the  sale  to  Lynn  was  a 
part  of  the  plan  to  have  the  plaintiff  exchange 
1620  18th  street  for  the  ^Winchester” 
(Rec.,  93). 

The  next  interrogatory  relating  to  this  transaction 
was : 

“0.  3.  What  consideration  did  you  receive 
for  the  transfer  of  1867  Mint  wood  Place,  and 
from  whom?  Explain”  (Rec.,  32). 

Lampton  answered  it  very  curtly,  as  follows: 

“The  answer  to  Question  3  is  the  same  as 
that  to  Question  2”  (Rec.,  44).  (Being  sim¬ 
ilarly  evasive  with  his  answer  to  Question  2). 
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Earlys  answer  to  said  interrogatory  was  (Rec., 
54): 

“Joseph  W.  Harper,  who  took  the  title  to 
Xo.  1867  Mintwood  Place  in  the  name  of  Janies 
E.  Evans,  sold  that  property  to  Elizabeth  S. 
Danenhower,  to  whom  the  said  Evans  con¬ 
veyed  it  by  the  direction  of  the  said  Harper. 
I  he  only  interest  or  profit  of  this  defendant 
or  of  his  firm  in  the  matter  was  its  share  of 
the  broker’s  commissions,  the  other  brokers 
concerned  being  Messrs.  Moore  and  Hill  and 
Messrs.  Stone  &  Fairfax”  (Rec.,  54). 

The  Court  below  noted  in  its  written  opinion  (Rec., 
93)  that: 

This  answer  is  unsatisfactory  for  similar 
reasons.” 

4.  Issue  Raised  by  the  Pleadings. 

Although  unsatisfactory  and  studiously  evasive, 
these  answers  of  Early  and  Lampton  denied  the  alle¬ 
gation  of  Miss  Sands,  embodied  in  par.  ig  of  the 
amended  and  supplemental  bill,  “that,  as  a  matter  of 
fact,  no  such  trade  took  place  as  represented  to  com¬ 
plainant,  but  the  transaction  was  secretly’  fraudu¬ 
lent,  and  as  to  the  full  particulars  thereof  complainant 
calls  upon  said  Early  and  Eampton  for  discovery'” 
(Rec.,  29).  They  also  denied  the  claim  of  Miss 
Sands,  embodied  in  par.  18  of  the  amended  and  sup¬ 
plemental  bill,  that  they  are  chargeable  with  <(the  full 
value"  of  her  houses  1867  Mintwood  PI.  and  1620 
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i8th  St.  or  that  Miss  Sands  has  a  right  to  any  ac¬ 
counting  whatever,  their  claim,  on  the  contrary,  be¬ 
ing  that  1867  Mint  wood  PI.  and  1620  18th  St.  were, 
in  fact,  exchanged  for  the  Winchester,  and  that  a 
true  statement  of  the  transaction  was  rendered  to 

plaintiff  at  the  time,  of  which  copy  is  annexed  to  Ear¬ 
ly’s  answer  as  Exhibit  C. 

Exhibit  C  to  Early's  Answer  is  a  statement  of  ac¬ 
count  as  follows  (Rec.,  58): 

“MISS  MARGARET  C.  SANDS 
In  Account  With 


EARLY  &  LAMPTON. 

March  10,  1905. 

To  purchase  of  the  Winchester .  $32,000.00 

“  taxes  on  1620  18th  St.  NW.,  from  June  30, 

1904,  to  March  15,  1905  .  122.15 

taxes  on  1867  Mint  wood  Place,  from  June  30, 

19C4,  to  March  15,  1905  .  SO.  19 

“  interest  on  1867  Mintwood  Place,  $7,500  at 
5  per  cent,  amount  of  balance  due  Nov. 

28,  1904  . 12.50 

Int.  on  1620  18th  St.  NW.,  $12,000  at  5  per 
cent,  from  Oct.  1,  1904,  to  March  10th, 

1905  . 266.67 

“  Recording  deed  and  release  .  2.00 

“  Notary  fees  on  deed  and  release .  2.00 

“  Commission  as  per  agreement  .  500.00 

“  Five  years  insurance  on  the  Winchester _  135.00 

“  Taxes,  ending  June  30,  1905  on  The  Win¬ 
chester  (and  paid  to  June  30,  1905)  .  12.32 

By  trust  on  The  Winchester  at  5  per  cent _  $20,000.00 

“  equity  in  1620  18th  St.  NW.,  subject  to 

$12,000  at  5  per  cent  .  7,500.00 

“  equity  in  1867  Mintwood  Place,  subject  to 

$7,500  at  5  per  cent  .  4,500.00 

“  rents  collected  on  the  Winchester  .  140.00 

“  rent  1620  18th  St.  NW.,  from  March  1  to 

March  10,  1905  .  33.34 

“  insurance  on  1620  18th  St.  N.W.,  expiring 

Oct.  1,  1907  . 36.00 

“  Ninety-day  note  for  commission .  500.00 

“  Amount  charged  to  rent  account  of  The 

Winchester .  393-49 


33,102.83  $33,102.83 
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(See  Rec.,  58;  also  Rec.,  356  at  which  point  Miss 
Sands  counsel  noted  on  the  record  that  said  state¬ 
ment  of  account  appears  at  p.  25  of  Early  and  Lamp- 
ton's  press  copy  sales  book.) 

Early  and  Lampton  seek,  by  this  statement  pre¬ 
pared  by  them  respecting  the  alleged  “Winchester  Ex¬ 
change."  to  make  it  appear  that  1867  Mintwood  PI. 
and  1620  1 8th  St.  were  actually  traded  for  the  “Win¬ 
chester."  Moreover,  they  actually  show  by  this  state¬ 
ment  that  they  charged  Miss  Sands  with  a  commis¬ 
sion  of  S500.  and  with  $393.40  additional  as  excess 
disbursements  claimed  to  have  been  made  bv  them  in 
putting-  the  trade  through,  over  and  above  the  simple 
fact  of  the  supposed  exchange. 

If  the  alleged  “\\  inchester  exchange”  took  place  in 
the  manner  set  forth  in  the  defendants’  answers  the 
defendants  would  not  be  guilty  of  deception  or  fraud 
in  connection  with  this  transaction,  because  if  the  de¬ 
fendants*  sworn  answers  and  said  Exhibit  C  state¬ 
ment  annexed  to  Earlv’s  answer  truly  state  the  facts 
of  the  transaction.  Early  and  Lampton  had  nothing 
to  do  with  1867  Mintwood  PI.  and  1620  18th  St.  other 
than  to  have  them  given  to  Harper  in  exchange  for 
the  \\  inchester. 

5-  Coxcllsixe  Documentary  Evidence  Disclosed 
Defendants’  Sworn  Answers  to  be  a  Con¬ 
tinued  Concealment. 

The  clear  issue  thus  raised  between  Miss  Sands 
and  Early  and  Lampton  in  respect  to  this  transaction, 


was  abundantly  met  by  the  proof  adduced  on  Miss 
Sands  behalf,  secured  by  means  of  salutary  writs  of 
subpoena  duces  tecum,  and  conclusively  showing  by 
documentary  evidence  which  had  emanated  directly' 
ftom  Early  and  Lampton  themselves  that  the  state¬ 
ments  in  their  sworn  answers  respecting  this  trans¬ 
action  are  wholly  false,  and  that  said  Exhibit  C  state¬ 
ment  of  acdount  is  an  entire  misrepresentation  of  the 
transaction. 

In  the  first  place,  Miss  Sands’  counsel  established 
by  a  letter  written  by  Early  to  the  Title  Co.  March  17, 
1905,  that  the  “W  inchester”  was  purchased  for  a  sum 
in  cash,  and  was  not  traded  for  1867  Mintwood  PI. 
and  1620  1 8th  St.,  and  that,  instead  of  the  “Win¬ 
chester  having  a  value  of  $32,000  as  stated  in  said 
“Exhibit  C”  statement,  its  full  purchase  price  at  the 
time  was  $24,100.  Said  letter  was  produced  under 
a  subpoena  duces  tecum,  and  is  as  follows: 

“Washington,  D.  C.,  3/17/190S. 
Gentlemen : 

Enclosed  please  find  check  for  $3881.32 
Dollars,  to  be  applied  on  account  of  purchase 
by  James  E.  Evans ,  (M.  C.  Sands )  of  lot  218 
Square  151,  on  the  following  terms: 

Price  of  property  $24100. 

Less  deposit  of  $200. 

Subject  to  deed  of  trust  $15000  (dated 
3/16/05). 

Deferred  purchase  money  trust  of  $=;ooo 
(dated  3/17/05). 

Cash  balance  $3900. 


Rent,  insurance,  taxes  to  be  adjusted  to 
Mcli.  15/05*  Title  fees,  conveyancing,  notary 
tees  and  recording  to  be  paid  by  vendor. 

You  are  to  issue  your  certificate  of  title  re¬ 
porting  title  to  said  property  good,  according 
to  the  record,  in  Margaret  C.  Sands ,  subject 
only  to  above  trusts  Aggregating  $20000 — 
Rent  $200  in.  pd.  to  Apl.  1/05  and  $80  due  from 
Mr.  Harper.  Fire  Ins.  premium  $108. 

CHARLES  EARLY. 

(  Rec.,  233  produced  by  Witness  Marsh;  later  iden¬ 
tified  by  Witness  Miller,  Rec.,  256.) 

It  thus  appears  clearly  and  beyond  all  question  that 
Early  and  Lampton,  instead  of  trading  1867  Mint- 
wood  PI.  and  1620  1 8th  St.  for  the  “Winchester,” 
actually  purchased  the  “Winchester"  for  a  sum  in 
cash,  consisting  of  $200  deposit  and  $3881.32  bal¬ 
ance,  making  $4081.32  altogether  (the  Winchester 
being  taken  subject  to  encumbrances  aggregating 
$20,000). 

In  the  second  place  we  proved  by  the  check  stub 
book  of  Early  and  Lampton  that  on  March  7,  1905 
they  gave  check  Xo.  3774  to  Stone  &  Fairfax  for 
$200  as  “Deposit  on  Winchester,”  and  further  that 
they  later  (the  date  being  Mch.  17,  1905  as  appears 
from  Early’s  letter  of  transmittal  just  quoted)  gave 
check  Xo.  3787  to  the  Real  Estate  &  Columbia  Title 
Insurance  Co.  for  $3,881.32  “in  full  settlement  Har¬ 
per-Sands  exchange — Winchester,  1867  Mintwood 
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and  1620  1 8th  Street"  (being  the  words  quoted  in  the 
Early  and  Lampton  check  stub  book.)  (Rec.,  276). 

In  the  third  place,  in  view  of  the  insistence  by  the 
defendants  that  the  exchange  did  actually  take  place, 
'  that  it  was  made  with  Joseph  W.  Harper  (represented 
by  Stone  &  Fairfax),  and  that  (as  sworn  to  by  Lamp- 
ton  in  par.  8  of  his  answer)  the  exchange  was  “con¬ 
summated  in  accordance  with  the  terms  of  the  writ¬ 
ten  contract  made  between  the  plaintiff  and  the  owner 
of  said  apartment  house"  (Rec.,  38),  we  subpoenaed 
Charles  \Y.  Fairfax  (of  Stone  &  Fairfax)  as  a  wit¬ 
ness  for  the  two-fold  purpose  of  ( 1 )  locating  Joseph 
W.  Harper,  if  possible,  and  (2)  securing  the  produc¬ 
tion  of  the  “written  contract’*  referred  to  in  Lamp- 
ton  s  answer.  Fortunately,  the  first  purpose  was  ac¬ 
complished,  as  appears  from  Rec.,  267: 

“Q.  Do  you  know  where  he  is  located  now 
(referring  to  Joseph  W.  Harper)?  A.  I  do 
not. 

Q.  Where  was  he  when  you  last  heard  from 
him?  A.  I  had  several  letters  that  I  received 
from  him  about  the  time  of  the  auction  sale 
that  were  dated  Carneysville,  I  think  it  is,  West 
Virginia.  It  is  near  the  line.  I  don’t  remem¬ 
ber  whether  it  is  in  West  Virginia  or  Virginia” 
Rec.,  267). 

0 

The  second  purpose,  however,  was  thwarted  by  Mr. 
Fairfax,  as  appears  from  Rec.  267: 

“Q.  Did  you  represent  Mr.  Harper  in 
March,  1905,  when  the  Winchester  was  sold 


by  him  to  Margaret  C.  Sands?  A.  Well,  we 
represented  him — no,  not  when  it  was  sold  to 
Miss  Sands;  I  don’t  recollect  that.  The  sale 
we  made  was  not  to  her. 

Q.  Well,  was  there  a  sale  to  James  E.  Evans, 
a  clerk  in  Early  and  Lampton’s  office  at  that 
time?  A.  I  don't  know  who  Mr.  Evans  is, 
but  the  sale  zee  made  was  to  James  E.  Evans. 

Q.  Didn't  you  ever  see  Mr.  Evans?  A.  I 
don't  recall  ever  doing  so.  If  I  have  it  has  not 
impressed  me  enough  to  know  who  he  is. 

Q.  Have  you  any  papers  showing  what  were 
the  terms  of  the  sale  to  James  E.  Evans?  A. 
No,  I  have  not. 

Q.  What  is  your  present  recollection  as  to 
the  terms?  A.  T  have  none,  Mr.  Sullivan” 
(Rec.,  267). 

(a)  James  E.  Evans  a  tf  straw  party  ” 

This  testimony  of  Mr.  Fairfax  denying  that  he  has 
any  papers  relating  to  the  transaction  and  seeking  to 
make  it  appear  that  the  sale  was  to  “James  E.  Evans,” 
is  quite  thoroughly  illuminated  by  the  further  fact 
well  known  to  both  Early  and  Lampton  that  ‘‘James 
E.  Evans”  was  merely  a  “straw  man.”  Lampton  tes¬ 
tified  “I  knew  he  was  what  is  known  as  a  ‘straw 
man/  but  I  think  I  never  knew  him”  (Rec.,  269), 
and  again  that  “He  was  used  as  what  is  commonly 
known  as  a  straw  man,  because  he  was  an  unmar¬ 
ried  man,  and  he  didn't  have  to  have  the  signature 
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of  his  wife;  only  his  own  signature”  (Rec.,  475). 
Early  testified  concerning  him  as  follows  (Rec.,  379) : 

“Q.  Mr.  Early,  did  you  ever  know  James  E. 
Evans?  A.  I  remember  a  man  by  the  name 
of  James  E.  Evans,  but  not  very  distinctly. 

Q.  \\  hat  is  your  recollection  about  him  ? 
A.  I  think  that  Mr.  Lampton  knew  Mr.  Evans. 
I  don't  think  that  I  knew  Mr.  Evans.  I  might 
have  seen  Mr.  Evans  once,  probably  twice;  I 
don't  remember;  I  would  not  recall  him  if  I 
would  see  him”  (Rec.,  379). 

Early’s  attempt  to  make  it  appear  that  Lampton, 
land  not  Early,  knew  Evans  is  not  in  accord  with 
Lampton's  attempt  at  Rec.,  269  to  show  that  he 
(Lampton)  never  knew  Evans,  Lampton  having  tes¬ 
tified: 


“Q.  James  E.  Evans  was  a  clerk  in  the  of¬ 
fice  of  Early  and  Lampton,  was  he  not?  A.  He 
was  not. 

Q.  Was  he  ever  in  the  office  of  Early  and 
Lampton?  A.  I  don’t  think  he  ever  was. 

Q.  Do  you  know  him?  A.  I  do  not”  (Rec., 
269). 

Even  in  his  answer  filed  in  this  cause  (Rec.,  54), 
Early  admitted  that  James  E.  Evans  was  only  a 
straw  man,  as  follows : 

“As  hereinbefore  set  forth,  $15,200  was 
paid  to  Clarence  F.  Norment  for  the  Margaret 
Apartment  House,  the  conveyance  being  taken 
from  him  to  James  E.  Evans  in  order  that  the 
latter  might  execute  the  encumbrances  in- 


volved  in  the  exchange  and  thereby  relieve  the 
complainant  from  doing  so’’  (Rec.,  54). 

and — 

^  “Joseph  W.  Harper,  who  took  the  title  to 
No.  1867  Mintwood  Place  in  the  name  of 
Janies  E.  Evans  sold  that  property  to  Eliza¬ 
beth  S.  Danenhower,  to  whom  the  said  Evans 
conveyed  it  by  the  direction  of  the  said  Har¬ 
per"  (Rec.,  54). 

(b)  Unsuccessful  Attempt  to  Secure  Alleged  “Writ¬ 
ten  Contract ”  Referred  to  m  Lampton’ s  Answer . 

In  the  fourth  place,  although  we  were  unsuccessful 
in  our  effort  to  get  from  Stone  &  Fairfax  the  written 
contract  referred  to  in  Lampton's  answer,  we  were 
successful,  from  the  information  secured  as  to  Mr. 
Harper's  location,  in  getting  him  as  a  witness.  While 
on  the  witness  stand,  Mr.  Harper  was  questioned  by 
Early’s  counsel  as  to  whether  there  was  a  written  con¬ 
tract  in  relation  to  the  transaction  (Rec.,  308) : 

“Q.  Was  there  a  contract?  A.  Yes,  sir. 

Q.  W  here  is  that?  A.  Why,  Mr.  Stone  and 
Fairfax  has  that. 

Q.  Did  you  sign  it?  A.  Yes,  sir. 

Q.  I  thought  I  hadn’t  seen  the  contract  of 
that  transaction. 

Mr.  Sullivan.  Defendants  are  called  upon 
to  produce  that  original  contract,  if  they 
have  it. 

Mr.  Darlington.  How  can  we  produce  a 
paper  in  the  hands  of  Stone  &  Fairfax? 
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Mr.  Sullivan.  I  will  not  ask  counsel  any 
questions.  I  ask  them,  if  they  have  it,  to  pro¬ 
duce  it. 

Mr.  Darlington.  I  think  counsel  will  not 
•  have  much  more  difficulty  in  getting  that  con¬ 
tract  from  Stone  &  Fairfax,  Mr.  Harper's 
agent,  than  they  have  had  in  getting  Air.  Har¬ 
per's  presence  here  today,  if  they  want  it, 
though  I  have  no  objection  to  producing  it  if 
we  have  it ;  I  am  quite  sure  we  haven’t’’  ( Rec 
308). 

It  thus  appears  that  we  made  every  effort  to  se¬ 
cure  the  written  contract  referred  to,  but  without  suc¬ 
cess.  Miss  Sands’  counsel  had  already  had  Mr.  Fair¬ 
fax  subpoenaed  to  produce  all  papers  in  relation  to 
the  transaction  (Rec.,  63),  and  he  had  testified,  as 
already  quoted  (Rec.,  267),  that  he  had  no  papers 
showing  what  were  the  terms  of  the  sale,  and  no 
recollection  as  to  the  terms.  Yet  Early's  counsel  sug¬ 
gests  on  the  record  after  both  Fairfax  and  Harper 
had  testified  that  they  did  not  have  it,  that  Miss  Sands’ 
counsel  should  secure  the  written  contract  in  question 
from  Stone  &  Fairfax,  and  apparently  resents  the  call 
upon  the  defendants  to  produce  this  contract.  The 
call  was  not  unreasonable,  in  view  of  the  fact  that  the 
defendants  knew  of  the  contract  at  the  time  it  was 
made,  and  were  acting  for  Miss  Sands  in  connection 
with  it,  (as  clearly  appears  from  par.  8  of  Lampton’s 
answer  Rec.,  38),  and  consequently  might  very  prop¬ 
erly  have  had  either  the  original  or  a  duplicate  origi- 


nal  of  the  contract.  However,  no  written  contract  was 
produced  by  the  defendants,  either  in  response  to  said 
call,  or  otherwise  in  the  course  of  the  testimony, 
nor  any  explanation  given  about  it  in  their  testi¬ 
mony.  The  situation  seems  to  be  quite  remarkable, 
especially  in  view  of  the  fact  that,  in  addition  to  the 
above  quoted  call  at  Rec.,  308,  we  had  previously 
made  a  like  call  at  Rec.,  295,  as  follows: 

“Mr.  Sullivan.  Counsel  for  the  defendants 
are  called  upon  to  produce  the  alleged  writ¬ 
ten  contract  referred  to  in  paragraph  8  of  the 
answer  of  the  defendant  James  J.  Lampton. 

Mr.  Poe.  I  will  see  about  it,  sir.  I  don’t 
think  it  is  here  now.  I  will  endeavor  to  get  it. 
It  is  not  among  the  papers  called  for  hereto¬ 
fore,  and  I  will  confer  with  Mr.  Lampton  and 
if  he  has  it  I  will  produce  it,  with  pleasure. 

Mr.  Sullivan.  Right  now,  on  the  record,  I 
will  ask  Mr.  Lampton.  who  is  present  in  the 
room,  whether  he  has  that  written  contract. 

The  Defendant  Lampton.  I  don’t  know” 
(Rec.,  295). 

(c)  Title  Co.  Records  as  to  Winchester. 

Before  securing  Mr.  Harper’s  presence  as  a  wit¬ 
ness,  we  had  already  secured  from  the  Title  Co.  (un¬ 
der  subpoena  duces  tecum)  original  letter  of  instruc¬ 
tions  from  Harper  to  the  Title  Co.  as  follows  (Rec., 

256): 

“Washington,  D.  C.,3/16/1905. 

Gentlemen : 

Enclosed  please  find  deed  from  Jos.  W. 
Harper  to  James  E.  Evans  conveying  Lot  218 


Square  15 1,  to  be  delivered  on  the  following 
terms :  * 

Price  of  property  $24100. 

Less  deposit  of  $200. 

Subject  to  deed  of  trust  of  $15000  (dated 
3/16/05). 

Deferred  purchase  money  trust  of  $5000 
(dated  3/17/05). 

Cash  balance  $3900. 

Rent,  insurance,  taxes  to  be  adjusted  to 
Mch.  15/05. 

Note  (and  interest)  held  by  Eq.  Coop.  B. 
A.  $12052.50  to  be  paid  out  of  proceeds  of 
above  sale;  also  expense  of  releasing  deed  of 
trust  securing  said  note. 

Balance  to  be  paid  to  vendor,  less  all  title 
fees,  recording,  conveyancing,  settlement  fee, 
&c — as  well  as  commissions  of  $150  on  loan 
due,  $108  fire  ins.  prem. 

Rent  $200  mo.  pd.  to  Apl.  1/05 — I  am  also 
to  pay  $40  rent  to  Apl.  15/05. 

(Rec.,  256).  J.  w.  HARPER." 

We  had  also  secured  the  original  statement  of  the 
Title  Co.  (accompanied  by  the  testimony  of  Mr.  Wil¬ 
liam  L.  Miller,  its  former  Ass’t  Sec’y)  showing  the 
disbursement  of  the  purchase  price  in  the  sale  of  the 
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“Winchester”  in  March,  1905,  as  follows  (Rec., 

254-5): 

THE  REAL  ESTATE  AND  COLUMBIA  TITLE  INSURANCE 

COMPANIES. 

Lot  218  Square  151.  Purchased  by  Jas.  E.  Eiuns, 

Washington,  D.  C.,  Mch.  15.  1905. 


Price  of  property  .  $24,100.00 


Ins.  $12,000  5  yrs.  from  3/17/05  (H.  &  McL.)  108.00 

Deposit  (Harper)  .  $200.00 

Rent  at  $200  pd.  to  Apl.  1.  1905 .  100.00 

Taxes  to  June  30  .  12.32 


1st  trust  (3/16/05)  15,000.00 

2nd  trust  .  5,000.00 

Rent  1  mo.  flat  occupied  by  Harper  to  Apl.  15  40.00 

Balance  .  3,880.32 


$24,220.32 

$24,220.32 

Bal.  proceeds  loan  $15,000  by  Riggs 

Taxes,  year  190=;  . 

Lieed  of  Tr.  Eq.  Coop  B.  A . 

3,880.32 
Bank _  14.925.00 

42.24 

12.052.50 

Heiskell  &  McLeran  com.  loan  . 

Fire  ins.  prem . 

-  ^9 

S>5i 

* 

38 

183.00 

Release,  recording  . 

Cert.  Title  $30.  T.  C.  50c.  Prep. 

Rec’d,  $2.50  . 

Recdg.  deed  1,  Recdg.  2d  trust  $2.50. 

Settlement  fee  . 

Balance  to  Joseph  W.  Harper  . 

T rust  $5. 

noting  5 

1 .00 

38.00 
8.50 
1450 
$6.465 . 58 

18,805.32 

18,805.32 

Cash  Received  ck.  Early  . 

Balance  . 

Recording,  deed  to  Sands  . 

.  3.88i -3-’ 

3.880.32 
1 .00 

3.881.32 

3.881.32 

(Rec..  254-5). 


(cl)  Harper's  Testimony. 

Joseph  W.  Harper  testified  that  he  lived  in  Wash¬ 
ington  from  1889  until  about  1907,  he  is  now  a 
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farmer,  45  years  of  age,  living  at  Kearneysville,  W. 
Va. ;  and  he  purchased  the  ground  and  built  the  Win¬ 
chester  apartment  ( Rec.,  293).  He  identified  as  recit¬ 
ing  “the  terms  of  sale"  his  original  letter  of  instruc¬ 
tions  to  Title  Co.  dated  March  16,  1905,  for  settle¬ 
ment  of  sale  of  “Winchester"  (which  letter,  Rec.,  256, 
has  just  been  quoted  in  this  brief).  (Rec.,  293).  The 
aforesaid  statement  of  the  Title  Co.  is,  to  the  best  of 
witness’  recollection,  a  “correct  statement"  of  the 
transaction"  (Rec.,  294). 

“Q.  Who  were  acting  as  your  agents  in  the 
sale  of  the  Winchester  apartment  in  March, 
1905?  A.  Stone  &  Fairfax”  (Rec.,  293). 

Harper  further  testified  (Rec.,  294-5): 

“Q.  Did  you  ever  know  Miss  Margaret  C. 
Sands?  A.  I  don't  know  that  I  ever  saw  her 
in  my  life  before. 

Q.  Did  you  ever  know  James  E.  Evans? 
A.  I  saw  Mr.  Evans  in  the  Title  Company’s' 
office  when  the  settlement  was  made,  and  I 
think  that  that  is  the  only  time  that  I  ever  saw 
him. 

Q.  Did  you  understand  that  you  were  sell¬ 
ing  the  property  to  Miss  Sands  or  to  Mr. 
Evans?  A.  I  was  selling  the  property  to  Mr. 
Evans.  In  fact,  I  didn’t  know  who  was  pur¬ 
chasing  the  property,  when  the  deal  was 
closed. 

Q.  Have  you  ever  seen  Mr.  Evans  since? 
A.  No,  sir. 


Q.  Had  you  ever  seen  him  before?  A.  No, 
sir,  not  to  my  knowledge.  I  might  have' 
seen  him,  but  not  knowing  him. 

Q.  And  who  else  was  present  in  the  Title 
Company’s  office  at  that  time?  A.  Why,  Mr. 
Early  was  there  to  make  the  settlement,’  and 
I  can  t  recall  now  who  else  was  in  there. 

Q.  Was  Mr.  Lampton  there?  A.  No,  sir,  Mr. 
Lampton  was  not  there. 

O.  Are  you  certain  that  Mr.  Early  was 
.  there?  A.  Yes,  sir. 

Q.  Isn  t  it  a  fact,  Mr.  Harper,  that  you  did 
not  sell  the  W  inchester  Apartment  House  in 
March,  1905,  but  that  you  traded  it  for  1867 
Mint  wood  Place  and  1620  1 8th  Street?  A. 
No,  sir,  I  sold  the  W  inchester  Apartment 
House  straight  out  for  money.  I  never  knew 
of  the  other  houses  that  you  speak  of. 

#Q*  I  read  you  from  one  of  the  pleadings  in 
this  case,  Air.  Harper,  and  will  ask  vou  to 

state  whether  or  not  the  statement  is  true  or 
not. 

Air.  Darlington.  State  the  pleadings  and 
the  paragraph. 

Air.  Sullivan.  I  will  show  it  to  counsel  \  I 
don’t  care  to  state  on  the  record.  (Showing 
same  to  counsel). 

“Practically  contemporaneously  with  the  ex¬ 
change  of  the  Winchester  Apartment  House, 
Joseph  W.  Harper  sold  to  William  F.  Lynn 
premises  No.  1620  18th  street,  northwest, 
given  by  complainant  in  the  said  exchange.’ 
The  transaction  was  closed  bv  the  office  of 
Chesley  &  Chesley,  real  estate  brokers,  who 
represented  Air.  Lynn  in  his  purchase.  *  *  * 
Joseph  W\  Harper,  who  took  the  title  to  prop¬ 
erty  1867  Mint  wood  Place  in  the  name  of 
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James  E.  Evans,  sold  that  property  to  Elizabeth 
S.  Danenhower,  to  whom  the  said  Evans  con- 
veyed  it  by  direction  of  the  said  Harper. ” 
Please  state  what  is  or  is  not  true  in  regard 
to  the  phrases  and  sentences  quoted  to  you. 

A.  No,  sir,  I  didn’t  know  anything  at  all 
about  the  other  property.  I  had  nothing  to  do 
with  it.  It  didn’t  pass  into  my  hands  and  I 
did  not  transfer  it  to  anyone. 

Q.  Did  you  direct  Evans  to  convey  1867 
Mintwood  Place  to  Mrs.  Danenhower?  A. 
No,  sir. 

Q.  Did  you  hear  anything  about  1867  ]\ lint- 
wood  place  at  the  time?  A.  No,  sir,  I  didn  t 
know  nothing  of  it. 

Q.  When  did  you  first  hear  anything  of  it, 
if  at  all?  A.  I  don't  know  that  I  did  hear 
anything  of  it. 

Q.  When,  if  at  all,  did  you  ever  hear  any¬ 
thing  about  1620  18th  street,  Northwest?  A. 
Why,  I  don't  think  that  I  ever  knew  anything 
of  that,  not  knowing  it  as  1620  18th  street. 

Q.  Was  any  mention  made  of  it  in  this  deal 
of  March,  1905?  A.  No,  sir. 

Q.  Did  you  hear  anything  about  William  F. 
Lynn  in  the  matter?  A.  No,  sir,  I  don  t  know 
the  gentleman. 

Q.  Chesley  &  Chesley  ?  A.  No,  sir  (Rec., 
294-5). 

“Q.  Mr.  Harper,  it  is  further  stated  in  one 
of  the  pleadings  in  this  case  that  an  exchange 
of  the  Winchester  Apartment  House  in  March, 
1905,  was  ‘consummated  in  accordance  with 
the  terms  of  the  written  contract  made  be¬ 
tween  the  plaintiff  (Margaret  C.  Sands)  and 
the  owner  of  said  apartment  house  (yourself). 
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Please  state  what,  if  anything,  is  true  in  that 
statement. 

A  I  had  nothing  to  do  with  any  property 
at  all  taken  in  exchange  for  the  Winchester. 
J  sold  the  \\  mchester  Apartment  House  for 
cash  and  a  deed  of  trust  for  the  difiference  be¬ 
tween  my  equity  that  I  had  in  it. 

Q.  Did  you  authorize  anyone  to  make  an 
exchange  for  you?  A.  No,  sir. 

Q ■  Did  you  hear  of  any  exchange?  A.  No 
sir”  (Rec.,  295).  ‘  ’ 

On  cross-examination  by  Early's  counsel,  Harper 
was  subjected  to  a  severe  grilling  ( Rec..  307) : 

“Cross. 

By  Mr.  Darlington: 

Lives  about  eighty  miles  from  Washington 
and  has  three  farms  on  his  hands  to  look  after; 
has  a  good  deal  of  live  stock  and  no  competent 
hand  to  leave  with  them.  Mr.  Sullivan  re¬ 
quested  witness  to  come  here  to  testify.  Wit¬ 
ness  did  not  come  to  oblige  Mr.  Sullivan  par¬ 
ticularly,  but  came  to  give  evidence  in  the  case, 
whether  for  Miss  Sands  or  Mr.  Early  or  Mr. 
Lampton.  Had  other  business  in  Washington 
today,  and  made  his  arrangements  with  Mr. 
Sullivan  to  suit  that.  Ilis  other  business  was 
very  protracted,  and  he  commenced  attending 

to  it  about  6  a.  m„  or  a  little  after,  with  wit¬ 
ness'  brother. 

Q-  \  our  purchase  of  the  Winchester  at 
toreclosure  sale  occurred  between  four  and  five 

\  eai  s  ago,  didn  t  it  ?  A.  Five  years  ago  this 
October,  I  think. 

Q.  This  coming  October?  A.  Yes,  sir. 
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Q.  A  man  can  forget  a  good  many  things 
in  five  years,  can't  he?  A.  Yes,  and  he  can  re¬ 
member  a  good  deal,  too,  if  he  has  got  a  good 
head  on  him. 

Q.  You  have  a  good  head  and  a  good  mem¬ 
ory?  A.  Fairly  good. 

Q.  You  don’t  forget  things?  A.  Sometimes 
I  do;  not  often. 

Q.  Have  you  forgotten  who  collected  the 
rents  of  the  Winchester  after  you  got  it?  A. 
No,  sir. 

Q.  Who  did?  A.  Mr.  Early  and  Lampton 
with  Stone  &  Fairfax,  jointly. 

Q.  You  didn't  remember  that  a  while  ago f 
A.  You  didn't  ask  me. 

Q.  Mr.  Sullivan  asked  you?  A.  No,  sir. 

Q.  Well ,  the  record  will  show.  A.  No,  sir ,  I 
think  the  Judge  here  will  say  that  that  question 
zvas  not  asked  me  at  all. 

Q.  You  need  not  argue  the  matter.  The 
record  will  show  zvhether  the  stenographer  has 
it.  A.  Yes ,  sir"  (Rec.,  307). 

At  the  top  of  Rec.,  308,  it  will  be  noted  that: 

“The  record  shows  that  no  such  question  as 
Early’s  counsel  alludes  to  had  been  asked  the 
witness”  (Rec.,  308). 

But,  suppose  Early's  counsel  had  previously  asked 
the  witness  such  a  question,  we  submit  counsel  was 
not  justified  in  stating  to  witness — rather  than  asking 
him  a  question  about  it — and  in  persisting  in  so  stat¬ 
ing  in  language  of  the  character  used,  that  the  wit¬ 
ness  had  previously  been  asked  the  question  and  that 
“the  record  will  show”  it.  The  unfairness  of  the  treat- 


nient  accorded  Harper  is  not  referred  to  as  a  criti¬ 
cism  of  counsel,  but  only  to  show  the  conditions  under 
which  Harper’s  testimony  was  given,  which  are  im¬ 
portant  for  the  Court  to  know  in  weighing  his  testi¬ 
mony. 

The  Court’s  attention  is  particularly  invited  to  Har¬ 
per  s  testimony  at  Rec.,  308  to  312,  given  under  cross- 
examination  and  under  very  trying  conditions,  a  read¬ 
ing  of  which  will  clearly  disclose  that  appellants’  con¬ 
struction  of  this  testimony  is  not  justified. 

Toward  the  close  of  Harper's  testimony,  Early’s 
counsel,  upon  call  by  Miss  Sands  counsel,  produced 
a  letter  from  Harper  to  Lampton  dated  Dec.  15,  1907 
—over  three  years  after  March,  1905,  when  the  Win¬ 
chester  was  originally  acquired  from  Harper  and  over 
two  months  after  Harper’s  re-purchase  of  the  Win¬ 
chester  at  the  foreclosure  sale  of  Oct.  1,  1907 — which 

letter  was  filed  as  plaintiff’s  exhibit  55,  and  recites 
(Rec.,  321-2) : 

“I  am  sending  you  letter  I  received  from 
Stone  &  Fairfax  in  reference  to  the  Irving  St. 
ground,  perhaps  you  can  make  a  deal  you  know 
that  T  must  have  six  thousand  seven  hundred 
and  twenty-five  ($6725.00)  Dollars  net  to  let 
me  out”  (Rec.,  321-2). 

Witness  then  identified  a  further  letter  dated  Nov. 

29>  1907.  from  Harper  to  Lampton,  reciting  (Rec., 
322)  : 

“/  do  not  care  to  get  any  vacant  ground ,  as 
the  W  inchester  is  now  rented  I  think”  (Rec 
3^2). 
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Until  the  aforesaid  call  by  Miss  Sands’  counsel, 
Early’s  counsel  did  not  seek  to  put  either  of  said  let¬ 
ters  in  evidence — though  they  were  in  his  possession. 
They  were  doubtless  not  deemed  by  him  to  be  material, 
in  view  of  the  undisputed  portions  of  the  witness’  tes¬ 
timony;  but  we  deem  them  to  be  quite  material  be¬ 
cause  they  absolutely  corroborate  Harper's  testimony 
under  cross-examination  at  Rec.,  308-9: 

“ There  may  have  been  some  vacant  ground 
offered  to  me,  or  something  of  that  kind,  but 
I  don’t  think  there  was  any  other  improved 
property  offered  to  me  in  exchange”  (Rec., 
308-9). 

“ Q .  Were  there  any  unimproved  lots  of¬ 
fered  you?  A.  Yes,  sir,  I  think  there  was;  I 
am  not  quite  certain. 

Q.  Did  you  or  did  you  not  entertain  the 
proposition  for  them?  A.  No,  sir,  I  didn't  en¬ 
tertain  it  at  air  (Rec.,  309). 

These  letters  show  how  reliable  and  careful  the  wit¬ 
ness  was  in  his  testimonv.  He  had  a  recollection  about 

* 

some  vacant  ground  having  been  offered  to  him  for 
the  Winchester  at  one  time,  (which  time  appears  from 
these  letters  to  have  been  subsequent  to  the  foreclosure 
of  October,  1907,  and  therefore  having  no  relation 
to  the  transaction  of  March,  1905,  now  under  dis¬ 
cussion),  and  he  unhesitatingly  testified  about  such 
recollection.  The  memory,  honesty  and  integrity  of 
this  witness  are  surely  above  reproach.  In  fact,  to- 
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ward  the  close  of  the  cross-examination  by  Early’s 
counsel,  said  counsel  seemed  to  concede  on  the  record 
the  honesty  of  the  witness,  as  follows: 

“Q-  It  is  mighty  easy  to  forget  things  after 

four  or  five  years;  isn’t  it,  Mr.  Harper.  A. 
Oh,  sometimes  it  is. 

Q.  It  is  not  a  matter  of  very  much  impor¬ 
tance  except  as  testing  your  memory;  I  don't 
doubt  but  that  you  arc  thoroughly  honest  about 
it.  but  I  show  you  a  letter  of  October  3rd,  1907, 
which  is  two  days  after  you  had  bought  at 
foi  eclosur e  sale,  and  will  ask  you  to  refresh 
your  recollection  by  that,  and  tell  us  whether 
Stone  &  Fairfax  were  first  collecting  all  the 
rents,  and  then  you  took  half  of  it  awav  and 
ga\  e  it  to  Early  &  Eampton?  A.  This  says  to 
transfer  two  of  the  apartments”  (  Ree.,  320). 

If  Early  s  counsel  did  not  intend  this  language  in 
the  sense  of  a  concession  respecting  the  honesty  of 
the  witness,  he  was  certainly  unfortunate  in  the  use 
of  language.  But,  aside  from  the  matter  of  this  con¬ 
cession  of  Harper’s  honesty,  it  is  very  clear,  from  a 
reading  of  his  testimony,  that  there  is  absolutelv  no 
room  for  questioning  it. 

(e)  Resume  of  Above. 

It  was  thus  conclusively  established  that  the  '‘Win¬ 
chester”  was  purchased  for  a  sum  in  cash  ($4100,  sub¬ 
ject  to  $20,000  encumbrances),  the  net  purchase  price, 
after  adjustment  of  insurance,  rent  and  taxes,  being 
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$4081.32.  Pour  separate  pieces  of  documentary  evi¬ 
dence  established  this  fact,  as  follows: 

1st.  Letter  of  Early  to  Title  Co.  of  March  17,  1905 
(Rec,,  2 S3). 

2nd.  Check  stub  book  entries  of  Early  &  Lampton 
(Rec.,  276). 

3rd.  Statement  of  Title  Co.  of  March  is,  iooS 
(Rec.,  254-5). 

4th.  Letter  of  Harper  to  Title  Co.  of  March  16, 
I9°5  (Rec.,  256),  accompanied  by  Harper's  testimony 
that  said  letter  recited  “the  terms  of  sale”  (Rec., 293), 
and  that  Early  (and  not  Lampton)  was  at  the  Title 
Co.  when  the  settlement  was  made  (Rec.,  294). 

Was  it  not  thus  clearly  demonstrated  that  the  “Win¬ 
chester”  was  not  traded  for  1867  Mintwood  PL  and 
1620  1 8th  St.,  but  was  sold  by  Harper  for  cash?  It 
is  true  that  Fairfax  sought  to  make  it  appear  that  the 
sale  for  cash  was  to  “James  E.  Evans,”  and  not  to 
plaintiff,  but  this  attempt  was  an  utter  failure  in  the 
light  of  the  real  fact,  already  shown,  that  Evans  was 
only  a  “straw  man.” 

In  what  way,  therefore,  do  the  defendants  justify 
their  attack  upon  the  testimony  of  Harper,  that  the 
“W  inchester”  was  not  traded  for  1867  Mintwood  PL 
and  1620  1 8th  St.,  but  was  sold  by  him  for  cash?  In 
what  way  do  they  dispute  his  testimony  (in  denial  of 
the  sworn  statements  of  defendants’  answers)  that 
he  did  not  direct  James  E.  Evans  to  convey  1867  Mint- 


wood  PI.  to  Mrs.  Danenhower  and  knew  nothing 
about  it  (Rec.,  294-5),  and  also  that  he  did  not  sell 
1620  1 8th  St.  to  William  F.  Lynn  and  knew  nothing 
about  the  property  and  heard  nothing  concerning  Wil¬ 
liam  F.  Lynn  or  Chesley  &  Chesley?  Completely 
overwhelmed  by  the  documentary  evidence  referred 
to,  the  defendants  are  compelled  to  retreat  from  the 
position  assumed  by  them  in  their  answer  that  Har¬ 
per  sold  1867  Mint  wood  PI.  to  Mrs.  Danenhower  and 
1620  1 8th  St.  to  William  F.  Lynn. 

Yet  the  defendants  attempted  to  build  up  a  new  po¬ 
sition  of  defense,  namely,  that  Harper  had  authorized 
his  agents,  Stone  &  Fairfax,  to  take  the  two  pieces  of 
property  referred  to  for  him  and  dispose  of  them  so 
that  he  could  get  his  cash  and  would  not  have  to  hold 
them.  If  this  newly  assumed  position  has  any  basis 
whatever,  it  must  be  found  in  the  following  cross- 
examination  of  Harper: 

“Q.  Was  it  not  a  practice  of  yours,  Mr.  Har¬ 
per,  in  your  real  estate  transactions,  when 
property  was  offered  to  you  in  exchange  which 
you  didn’t  want,  you  agreed  to  take  it,  if  it 
could  be  disposed  of,  so  you  would  not  have  to 
hold  it  ?  A.  I  don’t  know ;  it  might  have  been 
— yes,  sir;  I  suppose  I  did,  if  it  could  be  turned 
into  cash,  but  I  would  not  have  anything  at  all 
to  do  with  it . 

“Q.  You  leave  that  entirely  in  the  hands  of 
your  agents,  do  you?  A.  Yes,  sir”  (Rec., 
309-10). 
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“Q.  How  did  you  come  to  tell  them  that  you 
would  not  exchange  for  improved  property,  if 
no  improved  property  was  mentioned?  A.  They 
may  have  mentioned  it  to  me  and  I  not  remem¬ 
ber  that. 

Q.  And  if  they  did  mention  it  to  you  are  you 
able  to  state  what  properties  they  mentioned  to 
you  ?  A.  No,  sir. 

Q.  It  might  have  been  1867  Mintwood  Place ? 
A.  It  might  possibly  have  been,  but  I  never  en¬ 
tertained  it  at  all. 

Q.  And  it  may  have  been  1620  18th  street? 
A.  Yes,  sir,  but  I  don't  remember  that  they 
were. 

Q.  Now,  what  reason  have  you  for  not  think¬ 
ing  it  was  ?  A.  Because  I  didn’t  know  anything 
about  Lampton  at  all  in  the  deal ;  I  ims  dealing 
with  Stone  &  Fairfax  for  money. 

Q.  But  how  would  the  proposition  to  ex¬ 
change  1867  Mintwood  Place  suggest  Lampton 
to  your  mind  ?  A.  Sir  ? 

Q.  How  would  the  suggestion  from  your 
agents  to  trade  your  property  for  1867  Mint- 
wood  Place  suggest  Lampton  to  your  mind? 
A.  As  I  said,  I  don't  think  there  was  any  prop¬ 
osition  ever  made  to  me  with  those  two  prop¬ 
erties ,  or  any  other  improved  property ,  on  the 
Winchester.” 

“Q.  You  have  told  us,  if  I  understand  you, 
Mr.  Harper,  and  we  are  extending  this  thing 
out  unnecessarily — you  have  just  told  us  that 
there  may  have  been  propositions  to  exchange, 
you  think  there  was,  and  you  told  your  agents 
you  would  not  exchange  for  improved  prop¬ 
erty,  have  you?  A.  Yes,  sir. 


Q.  Isn’t  that  true?  A.  Yes,  sir,  but  I  didn’t 
say  in  that  that  sixteen  hundred  and  something' 
20th  street  and  Mint  wood  Place  was  in  that. 

Q.  No,  you  didn’t,  and  you  said  you  could 
not  tell  whether  they  were  those  properties  or 
not,  didn’t  you?  A.  Yes,  sir.”  (Rec.,  31 1-2). 

f 

The  most  that  can  be  said  of  this  testimony  is  that 
it  recognizes  a  possibility  that  1867  Mintwood  PI.  and 
1620  1 8th  St.  may  have  been  mentioned  to  Harper  by 
Stone  &  Fairfax  for  exchange  in  place  of  “Win¬ 
chester,  but,  if  so  mentioned,  Harper  “never  enter¬ 
tained  it  at  all,"  and  further  recognizes  the  possibility 
that  Harper  may  have  agreed  that  Stone  &  Fairfax 
might  make  an  arrangement  respecting  the  properties 
by  which  Harper  would  have  nothing  to  do  with  them 
but  they  would  be  turned  into  cash  (“A.  I  don't  know ; 
it  might  have  been — yes,  sir,  I  suppose  I  did,  if  it 
could  be  turned  into  cash,  but  I  would  not  have  any¬ 
thing  at  all  to  do  with  it”)  (Rec.,  309-10).  How 
the  defendants  could  seriously  hope  to  sustain  their 
newly  assumed  position,  after  the  utter  collapse  of  the 
position  assumed  by  them  in  their  sworn  answers,  and 
without  the  slightest  affirmative  evidence  in  its  sup¬ 
port  but  merely  this  evidence  of  possibility,  is  quite  be¬ 
yond  our  comprehension.  Yet  at  the  bottom  of  p.  59 
and  top  of  p.  60  of  Appellant's  Brief,  it  is  seriously 
argued  that  Harper  did  receive  1620  18th  St.  and 
1867  Mintwood  PI.  in  exchange  for  the  Winchester. 


V 


53 

The  statements  of  said  Brief  in  reference  to  Harper's 
testimony  at  Rec.,  310-11  are  not  in  accord  with  the 
witness’  testimony  found  at  those  pages,  and  the  con¬ 
tention  advanced  merely  shows  what  may  be  accom¬ 
plished  by  skillful  phrasing.  At  said  Rec.  310-11, 
Early  s  counsel  was  questioning  Harper  in  great  de¬ 
tail  as  to  when  he  first  heard  of  1620  18th  St.  and 
1867  A  lint  wood  PI.,  Harper  testified  that  he  “never 
heard  anything  about  Mintwood  Place  at  ail”  (Rec., 

310) ,  and  further  that  it  “might  possibly  have  been” 
mentioned  but  he  “never  entertained  it  at  all”  (Rec. 

311) ’  and  that  he  don’t  remember  that  either  1867 
Mintwood  PI.  or  1620  18th  St.  was  mentioned  (Rec., 
3ii)- 

“Q  Now,  what  reason  have  you  for  not 
thinking  it  was?  A.  Because  I  didn’t  know  any- 
thing  about  Lampton  at  all  in  the  deal ;  I  was 
dealing  with  Stone  &  Fairfax  for  money.” 
(Rec.  311). 

Harper  further  testified  that  “some  little  time  after 
the  deal  was  closed”  he  understood  that  Miss  Sands 
owned  a  piece  of  property  on  18th  St.  or  20th  St.  or 
New  Hampshire  Avenue  which  was  “sixteen  hundred 
and  something”  and  was,  he  thinks,  an  apartment 
house,  and  he  also  understood  that  she  owned  the 
Margaret,  but  he  never  heard  about  Mintwood 
Place  at  all.  (Rec.  310)  ;  that  witness  had  trouble 
about  the  taxes  and  everything  else  in  regard  to  the 


54 


Winchester  ever  since  the  deal  was  made  and  that  this 
trouble  was  on  his  mind  up  to  three  or  four  years  be¬ 
fore  his  testimony  (Rec.  310).  At  p.  59  of  Appellants 
Brief  it  is  stated  that  Harper  testified  1620  18th  St. 
was  constantly  on  his  mind,  but  a  careful  reading  of 
his  testimony  at  Rec.,  310  will  disclose  that  Early’s 
counsel  himself  made  definite  and  certain  in  his  cross- 
examination  of  the  witness,  that  it  was  the  trouble 
with  the  Winchester,  and  not  the  1620  18th  St.  prop¬ 
erty,  that  was  constantly  on  witness'  mind.  Early's 
counsel  asked:  (Rec.,  310). 

“Q.  Once  more  I  will  ask  you  why  you  are 
able  to  particularize  that  property  if  you  can't 
particularize  other  property?  A.  That  has 
been  on  my  mind  ever  since  the  deal  was  made, 
on  account  of  having  so  much  trouble  with  the 
property. 

0.  What  has  been  on  your  mind ?  A.  The 
trouble  I  had  in  collecting — seeing  about  the 
taxes  and  everything;  it  has  been  right  before 
me  until  the  last  three  or  four  years."  (Rec., 
3io). 

When  it  is  borne  in  mind  that  Harper  lived  in 
Washington  from  1889  up  to  about  1907 — (Rec., 
293) — for  several  years  after  the  sale  of  the  Win¬ 
chester  in  March  1905 — and  during  that  time  Harper 
held  a  second  trust  upon  the  Winchester  and  looked  to 
Miss  Sands  as  the  owner  of  the  Winchester  for  the 
payment  of  the  interest  on  his  trust  as  also  the  first 
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trust  and  the  taxes,  Lampton  having  given  her  name 
to  witness  during  his  talks  with  Lampton  about  over¬ 
due  taxes,  on  the  Winchester  (Rec.,  301),  it  is  not 
strange  that  Harper  should  have  understood  some¬ 
thing  about  Miss  Sands’  other  properties,  and  particu¬ 
larly  since  her  other  properties  were  located  in  the 
same  vicinity  as  the  Winchester.  If  the  fact  that  he 
at  some  time  understood  something  about  1620  18th 
St.  belonging  to  Miss  Sands — though  in  a  very  gen¬ 
eral  way,  because  he  thought  it  was  an  apartment 
house,  whereas  it  is  in  fact  a  green  stone  residence, — 
could  be  taken  as  showing  that  Harper  received  1620 
1 8th  St.  in  exchange  for  the  Winchester  (as  appel¬ 
lant  contends),  then  why  does  not  the  fact  that  Harper 
also  at  some  time  understood  something  about  the 
Margaret  also  belonging  to  Miss  Sands,  also  show 
that  Harper  received  the  Margaret  in  exchange  for 
the  Winchester? 

(f)  Proof  that  Early  and  Lampton  ( Miss  Sands' 
agents ),  and  not  Harper  or  Stone  and  Fairfax, 
sold  for  cash  1620  1 8th  St.  and  1867  Mintwood 
Place. 

Not  only  are  the  contentions  at  pp.  59-60  of  Ap¬ 
pellant’s  Brief,  that  Harper  did  receive  1620  18th  St. 
and  1867  Mintwood  PI.  in  exchange  for  the  Winches¬ 
ter,  out  of  harmony  with  the  record  facts  already  re¬ 
ferred  to,  but,  in  addition,  we  unearthed  documentary 
evidence  emanating  from  the  defendants  themselves 


further  refuting  and  effectually  disproving  their  con¬ 
tention.  by  showing  that  1620  18th  St.  and  1867  Mint- 
wood  PI.  were  actually  sold  by  Miss  Sands’  own 
agents  (defendants  Early  and  Lampton),  and  not 
by  Harper’s  agents  (Stone  and  Fairfax),  and  that  in 
selling  1620  1 8th  St.  Early  and  Lampton  signed  the 
agreement  as  follows:  (Rec..  283). 

“EARLY  &  LAMPTON 

Agents  for  Margaret  C.  Sands,  Owner  ” 

PI  EaHv'n  Tl  ^  Sell,n&  l867  Mint  wood 
•  Laih  and  Lampton  signed  the  agree- 

iuent  as  follows:  (Rec..  373-4  at  374).  * 

“EARLY  &  LAMPTON 

Agents  tor  James  E.  Evans,  Owner.”  (Rec. 
373-4L  notwithstanding  the  fact  that  Evans' 
u  as  only  a  “straw  man’’  and  was  so  known  to 
le  defendants,  as  already  appears. 

In  response  to  a  subpoena  duces  tecum  which  we 
procured  against  John  T.  Chesley  (of  the  firm  of 
C  tesley  &  Chesley  referred  to  in  defendant’s  answers) 
requ.nng  him  to  produce  all  papers  in  the  possession 
Chtsle\  &  (  hesley  in  connection  with  the  sale  or 
exchange  ot  1620  18th  Street  in  March,  ,905,  (Rec. 

3-4).  the  following  paper  was  produced:  (Rec.,  283) 

“Office  of 

EARLY  &  LAMPTON, 

Real  Estate  &  Loan  Brokers, 

615  14th  Street,  N.  W. 

Washington,  D.  C.  March  7th,  1905 
Received  of  Chesley  &  Chesley,  Agts.  a  de¬ 
posit  of  Free  hundred  00/ too  Dollars,  to  be  ap- 


plied  to  part  payment  of  purchase  of  sub-lot 
90,  Square  134?  known  as  premises  No.  1620 
1 8th  Street,  Northwest,  sold  him  for  Sixteen 
thousand  ($16,000.00)  dollars,  on  following* 
terms .  Four  thousand  dollars  cash,  balance  of 
Twelve  thousand  dollars,  secured  by  an  exist¬ 
ing  deed  of  trust.  *****' 

Divide  commission  as  per  agreement. 
EARLY  &  LAMPTON 

Agents  for  MARGARET  C.  SANDS ,  Owner.” 

(Rec.,  283). 

Witness  Chesley  also  produced,  in  response  to  said 
subpoena,  Chesley  &  Chesley  \s  check  dated  March  8, 
I9°5>  and  stamped  Paid,  March  9*  1905T  drawn  on 
National  Metropolitan  Bank  to  the  order  of  “Early  & 
Lampton’  for  $500,  and  bearing  memo,  on  its  face 
reading  “Deposit,  1620  18th  Street,”  said  check  bear¬ 
ing  endorsements  “Early  &  Lampton”  and  “Charles 
Early  special”  (Rec.,  283).  The  fact  of  Early  and 
Lampton' s  receiving  said  $500  was  further  proved 
by  us  by  the  Early  and  Lampton  check  stub  book  (pro¬ 
duced  under  subpoena  duces  tecum — Rec.  62)  show- 
ing  a  deposit  on  March  9,  1905  $50°  received  from 

Chesley  &  Chesley  as  “Deposit  on  1620  18th  Street” 
(the  words  noted  in  Early  and  Lampton’s  check  stub 
book).  (Rec.,  276). 

Witness  Chesley  also  produced,  under  said  sub¬ 
poena,  statement  of  account  of  Chesley  &  Chesley 
((Rec.,  284). 
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“Washington,  D.  C,  March  io,  1905. 
To  account  with  Mr.  Wm.  F.  Lynn, 

Purchase  1620  18th  Street  X.  W. 


To  purchase  of  1620  18th  St.  X.  W .  $16,000.00 

“  Rent  from  March  1st,  to  March  10th,  1905  33- 34 

“  Insurance  expiring  Oct.  1st,  1907  .  36.00 

“  Continuation  certificate  .  5.00 

Xoting .  2.00 

“  Tax  certificate  .  .50 

“  Conveyancing .  5.00 

“  Recording .  .75 

By  Deposit  .  $500.00 

“  Trust  assumed  .  12,000.00 

“  Interest  on  $12,000  from  Oct.  1  to  Mch  10  266.67 

“  Taxes  from  July  1st  to  Mch.  10,  1905 _  122.15 

“  Check  to  balance  .  3J93-59 


$16,082.59  $16,082.29 

(Rec.,  284). 

Chesley  further  produced,  under  said  subpoena, 
Chesley  &  Chesley’s  check  dated  March  11,  1905,  and 
stamped  “Paid,  March  13th,  1905/’  being  a  certi¬ 
fied  check  to  the  order  of  “Early  &  Lanipton"  for 
$2940.32,  and  bearing  endorsements  “Early  &  Lamp- 
ton"  and  “Charles  Early  Special"  (Rec.,  283). 

The  fact  of  Early  and  Lampton’s  receiving  this 
additional  sum  of  $2940.32  was  further  proved  by  us 
by  Early  and  Lampton’s  check  stub  book  showing  a 
deposit  on  March  11,  1903  of  $2940.32  received  from 

Chesley  &  Chesley  as  “in  full  settlement  of  purchase 

% 

ot  1620  1 8th  street"  (the  words  noted  in  Early  and 
Lampton’s  check  stub  book).  (Rec.,  277). 

By  adding  up  the  left-hand  column  of  figures  in  the 
above  quoted  statement  of  account  of  Chesley  &  Ches- 
lev  with  Lynn,  it  will  be  observed  that  it  totals  onlv 


$16,082.41 — or  18  cents  short  of  the  right-hand  col¬ 
umn — thereby  showing  an  obvious,  but  immaterial,  er¬ 
ror  in  the  last  item  in  the  left-hand  column  “Check  to 
balance  $3193.59” — to  which  18  cents  should  be  added, 
making  it  $3I93.77 — the  true  balance  paid  by  Lynn , 
in  addition  to  the  $500  cash  deposit  paid  by  him  and 
the  $266.67  interest  and  $122.15  taxes  assumed  by 
him,  as  shown  by  said  statement.  From  said  balance 

1 

of  $3193.77,  Chesley  &  Chesley  deducted,  of  course, 
$13.25  to  reimburse  them  for  the  cost  of  continuation 
certificate,  tax  certificate,  conveyancing  and  recording 
shown  by  the  statement,  leaving  .a  net  balance  of 
$3180.52,  the  net  purchase  price  due  under  the  afore¬ 
said  contract  of  March  7,  1905,  signed  by  Early  and 
Lampton  as  Miss  Sands'  agents  (Rec.,  283).  Instead 
of  demanding  this  full  net  sum,  Early  and  Lampton 
permitted  Chesley  &  Chesley  to  deduct  $240  there¬ 
from  (one  half  of  3%  commission  on  $16,000),  under 
the  agreement  between  Early  and  Lampton  and  Ches¬ 
ley  &  Chesley  to  “Divide  commission  as  per  agree¬ 
ment"  (Rec.,  283),  thus  leaving  as  the  actual  final 
net  balance  paid  by  Chesley  &  Chesley  to  Early  and 
Lampton  $2940.52,  in  addition  to  the  original  de¬ 
posit  with  Early  and  Lampton  of  $500,  aggregating 

$3440.52. 

Notwithstanding  said  two  sums  of  $500  deposit  and 
$2940.52  balance  received  by  Early  and  Lampton 
from  the  sale  of  1620  18th  St.,  were  net — after  de-. 


duction  of  half  commission  by  Cliesley  &  Chesley  (the 
agents  of  the  purchaser),  and  also  after  deduction  of 
the  amounts  of  $266.67  interest  and  $122.15  taxes  as¬ 
sumed  by  Lynn  and  for  which  he  had  been  allowed 
out  of  the  agreed  purchase  consideration — Early  and 
Lampton  (as  will  be  seen  by  reference  to  their  Ex¬ 
hibit  C  statement  upon  which  they  rely,  Rec.,  58), 
have  charged  Miss  Sands  over  again  with  said  $266.67 
interest  and  $122.15  taxes,  which  Early  and  Lampton 
neither  assumed  or  paid  as  already  noted,  and  yet  in 
><ud  Exhibit  C  statement  Early  and  Lampton  do  not 
in  anywise  account,  or  purport  to  account,  for  either 

the  total  or  net  amounts  paid  by  Lynn  for  1620  18th 
Street. 

Moreover,  in  response  to  a  subpoena  duces  tecum 
procured  by  us  against  William  A.  Hill  (Rec.,  64-5) 
(of  Moore  &  Hill,  Tnc.)  requiring  the  production  of 
the  papers  in  the  possession  of  Moore  &  Hill  in  con¬ 
nection  with  the  sale  of  1867  Mintwood  PI.  to  Mrs. 

E.  S.  Danenhower  in  April,  1905,  the  following  pa¬ 
pers  were  produced  (Rec.,  373-4): 

‘‘Office  of 
Early  &  Lampton 
Real  Estate  and  Loan  Brokers 
615  14th  Street,  N.  W. 

\\  ashington,  D.  C.,  April  5th,  1905. 

Received  of  Moore  &  Hill,  Agents,  a  de¬ 
posit  of  One  Hundred  and  Fifty  ($150.00) 
Dollars,  to  be  applied  to  part  payment  of  pur- 
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chase  of  sub-lot  135,  Square  Mint  wood,  known 
as  premises  No.  1867  Mintwood  Place,  sold 
them  for  Ninety-eight  Hundred  and  Fifty 
(9850.00)  Dollars. 

5)C  %  5|C  5|C  5|C  5|c 

It  is  further  agreed  that  the  owner  of  the 
property  shall  deliver  to  the  purchaser  the 
possession  of  the  above  described  premises  on 
or  before  April  20th,  1905. 

EARLY  &  LAMPTON, 

Agents  for  James  E.  Evans,  Owner.” 

(Rec.,  373-4). 

“Early  &  Lampton 

Real  Estate  Brokers 
Loans  and  Insurance. 

Nos.  615  and  617  14th  Street,  N.  W. 

Washington,  D.  C.,  May  5th,  1905. 
Mr.  Hill: 

You  seemed  to  think  without  a  doubt  that 
we  should  pay  for  the  release  in  the  matter 
of  No.  1867  Mintwood  Place,  and  I  shall  feel 
better  about  it  by  enclosing,  as  I  do,  $1.25 
within. 

Yours, 

C.  EARLY.” 

(Rec.,  374). 

We  further  proved  by  William  L.  Miller  that  he 
was  the  Asst.  Secy,  of  the  Title  Co.  (Rec.,  254),  and 
had  charge  of  the  disbursement  of  the  proceeds  of  this 
sale  of  1867  Mintwood  PI.  (Rec.,  260),  witness  pro- 
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ducing  the  original  Title  Co.  statement  showing  the 
settlement,  as  follows  (Rec.,  261)  : 


“TUI*.  REAL  ESTATE  AND  COLUMBIA  TITLE  INSURANCE 


COMPANIES. 


Lot  135  Square  Wid.  Mite,  Purchased  by  Danenhower 


Washington,  D.  C.  Apl.  26th,  1905. 


Price  of  property  . 

Water  Rent  pd.  to  30/6/05  at  67c  mo 
Insurance,  O.  K. 

Deposit  by  M.  &  H.  (with  E.  &  L.)  . . 
Rent.  O.  K. 

Taxes,  accrued  at  $75.17  yr . 

Deed  of  Trust,  subject  to.  O.  K. 
Balance . 


$9,850.00 

1-34 

150.00 

61.68 

9,639.66 


Balance . 

Taxes,  pd.  to  30/6/04 

Deed  of  Trust  Note,  Westcott,  Wilcox  & 

Hieston . 

Interest  at  5  per  cent  May  28/04  to  May  28/05 

plus  $12.50  in  arrears  . 

Commission,  to  Moore  &  Hill  Inc . 

Release 

Balance  to  Chas.  Early ,  agt  . 


9.639.66 

9.639.66 


9.639 .66 


7,500.00 

387.50 

100.00 

1,632.16 


(Rec.,  261). 


9.639.66  9.639.66 


Mr.  Miller  also  produced  the  canceled  check  of  the 
Title  Co.  on  Riggs  National  Bank,  dated  May  4,  1905, 
for  $1652.16  drawn  to  '‘the  order  of  Charles  Early , 
Agent,"  also  bearing  the  endorsement  on  the  back 
thereof  ‘'Charles  Early ,  Agent,”  and  having  the  word 
“PAID”  perforated  through  the  check  (Rec.,  260). 

We  also  proved  by  the  check  stub  book  of  Early 
&  Lampton  that  under  date  of  May  4,  1905,  they  de¬ 
posited  a  check  for  this  identical  amount,  $1652.16, 
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received  from  the  Real  Estate  Title  Co.,  for  “1867 
Min.”  (the  words  noted  in  Early  and  Lampton’s 
stub  book)  (Rec.,  277). 

(g)  Resume  of  Cash  Sums  Derived  and  Withheld  in 

This  Transaction. 

It  was  thus  clearly  and  indisputably  proven  by  doc¬ 
umentary  evidence  emanating  from  the  defendants 
themselves  that  no  exchange  whatever  took  place  for 
the  Winchester,  but  that  the  defendants  sold  1620 
18th  St.  and  1867  Mintwood  PI.  for  cash,  as  follows: 


Deposit  for  1620  18th  St .  $500.00 

Balance  for  1620  18th  St .  2,940.5 2  $3,440.52 


Deposit  for  1867  Mintwood  .  $150.00 

Balance  for  1867  Mintwood  .  1,652.16  1,802.16 


Net  cash  amount  rec’d  by  Early  &  Lampton _  $5,242.68 

After  allowing  out  of  the  purchase  money: 

Com.  to  Chesley  &  Chesley  .  $240.00 

Com.  to  Moore  &  Hill  .  100.00  340.00 


NET  CASH  PURCHASE  PRICE  OF  BOTH 

HOUSES  WAS  .  $5,582.68 


This  cash  purchase  money  amounting  to  $5582.68, 
it  will  have  been  observed  from  the  statements  and 
contracts  already  quoted,  was  net  over  and  above  the 
allowance  for,  or  payment  of,  all  taxes,  interest,  &c. 

Yet  it  was  also  clearly  and  indisputably  proven  by 
documentary  evidence  emanating  from  the  defend¬ 
ants  themselves  (see  p.  32  of  this  brief)  that  the 


purchase  price  paid  by  them  for  the  “Winchester” 
consisted  solely  of: 

Deposit  for  “Winchester”  .  , 

Balance .  $200.00 

.  3.88i.  3-2  $4,081.32 


\\  hich  said  amount  was  likewise  net  after  adjust¬ 
ing  all  taxes,  insurance,  interest,  &c.  (See  Title  Co. 
Statement — Rec..  255). 

It  is  interesting  to- note,  as  we  now  again  turn  to 
the  defendants’  “Exhibit  C“— Rec.,  58  (which  de- 
tendants  under  oath  assert  to  be  a  true  statement  of 
account  showing  the  exact  basis  of  the  “exchange”), 
how  said  statement  wholly  fails  to  account,  or  seek 
in  any  w  ise  to  account  for  the  difference  between  the 
total  cash  purchase  money  $5582.68  (net  after  ad¬ 
justment  of  taxes,  interest  and  insurance),  paid  by 
the  purchasers  of  1620  18th  St.  and  1867  Mintwood 
PI.,  and  the  total  cash  paid  by  Early  &  Lampton  for 
the  \\  inchester,”  $4081.32  (net  after  adjustment  of 
taxes,  interest  and  insurance),  amounting  to  $1501.36. 

It  is  even  more  interesting  to  note  from  said  Ex¬ 
hibit  C  statement  prepared  by  Early  and  Lampton 
that,  not  only  did  they  appropriate  to  themselves  the 
cash  surplus  derived  from  Miss  Sands’  said  proper¬ 
ties  without  making  any  mention  therof  in  said  state¬ 
ment.  but  Early  and  Lampton  charged  Miss  Sands 
in  said  statement  with  a  commission  of  $500  (repre¬ 
sented  by  her  90-day  note  which  they  discounted — 
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Rec.,  277),  and  with  $39349  additional  as  excess  dis¬ 
bursements  over  and  above  the  tact  of  the  supposed 
exchange  itself.  Our  assertion  that  said  $500  note 
for  commission  was  discounted  by  Early  &  Lampton 
in  bank  and  the  full  amount  credited  to  them  by  their 
bank  (Crane,  Parris  &  Co.),  is  supported  by  the  stub 
check  book  of  Early  and  Lampton  (Rec.,  277). 

(h)  Lampton  s  Shift  After  Disclosures  in  Proof. 

After  we  had  thus  conclusively  established  that 
1620  1 8th  St.  and  1867  Mint  wood  PI.  were  actually 
sold  by  Miss  Sands’  own  agents  (defendants  Early 
and  Lampton),  and  not  by  either  Harper  or  Harper’s 
agents  (Stone  and  Fairfax),  thus  completely  demol¬ 
ishing  the  pretenses  of  the  defendants’  sworn  an¬ 
swers  under  which  they  had  sought  to  continue  their 
concealment  of  the  real  facts,  Lampton  had  the  ef¬ 
frontery  to  testify: 

“Q.  W  hat  connection  did  you  have  with  the 
exchange  of  the  Winchester  Apartment  House 
— who  negotiated  that  transaction?  A.  The 
Winchester  Apartment  House  was  shown  Mrs. 
and  Miss  Sands  by  a  Mr.  A.  H.  Stevens,  who 
was  in  our  office. 

Q.  Well,  what  relation  is  he  to  Mrs.  Sands? 
A.  He  is  a  nephew,  I  think,  of  Mrs.  Sands. 

Q.  And  the  first  cousin  of  the  complainant? 
A.  Yes. 

Q.  Well,  who  negotiated  the  transfer  of 
that  property,  you  or  Mr.  Early?  A.  Why,  in 
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those  matters  I  generally  did  all  of  the  figur¬ 
ing  and  fixing  up  of  the  deals.  I  think  that  I 
made  this  deal  through  Mr.  Stevens  with  Miss 
Sands. 

Q.  W  ho  closed  it  up?  A.  I  was  not  in  the 
city  when  it  was  closed”  (Rec.,  468). 

^v*  Ho  you  recall  what  properties  were  ex¬ 
changed  by  Miss  Sands  for  the  Winchester? 
A.  1620  Eighteenth  Street  and  a  Mintwood 
Place  house.  I  do  not  recall  the  number  of 
the  Mintwood  Place  house  now. 

Q.  W  ith  whom  was  that  exchange  discussed 
before  the  exchange  was  made  ?  A.  That  was 
discussed  with  Mr.  Stevens  first,  and  with  Mrs. 
and  Miss  Sands  afterwards,  and  later  on  I 
called  at  the  Mendota;  they  were  living  at  the 
Mendota  then,  and  Mr.  Samis  was  ill ,  and  I 
discussed  the  matter  zeith  Mr.  Sands. 

Q •  How  many  of  these  three  parties,  if  any 
of  them,  approved  and  authorized  the  ex¬ 
change?  A.  All,  as  I  understood. 

Q-  H/</  you  hare  any  conversation  with  Mr. 
Harper  about  the  exchange ?  A.  We  put  the 
deal  up  to  Mr.  Harper,  and  Mr.  Harper  said 
that  he  zeould  not  make  the  exchange  unless  he 
could  get  rid  of  1620  Eighteenth  Street  and  the 
Mmtzeood  Place  house,  thereby  giving  him  a 
certain  am  omit  in  cash . 

Q.  And  did  you  arrange  to  transfer  those 
two  houses  to  somebody  else,  or  to  sell  them 
contemporaneously ?  A.  We  did.  We  ar¬ 
ranged  to  sell  through  C  hesley  &  Chcslcy  1620 
Eighteenth  Street  to  Mr.  Lynn,  who  was  then 
president ,  /  think,  of  the  American  National 
Bank,  as  /  recall  it,  and  a  Mrs.  Dancnhowcr 
purchased  the  Mintwood  Place  house. 
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Q.  What  profit  did  Early  &  Lampton  get 
out  of  that  exchange?  A.  Nothing  except  the 
usual  commission. 

Q.  in, at  interest  in  it  had  they  beyond  a 
commission t  A.  Nothing  except' a  commis¬ 
sion  (Rec.,  472-3). 

"  ltliout  stopping  at  this  point  to  consider  the  real 
facts  as  to  conversations  had  by  Lampton  respecting 
this  pretended  \\  inchester  exchange  with  Mr.  A.  H. 
Stevens  (Miss  Sands’  cousin),  Mr.  Sands  (Miss 
Sands’  father),  Mrs.  Sands  (Miss  Sands’  mother), 
and  Miss  Sands  herself,  it  is  perfectly  manifest,  in  the 
first  place,  that  whatever  discussion  was  had  by  Lamp- 
ton  necessarily  involved  nothing  in  the  way  of  ac¬ 
quainting  Miss  Sands  with  the  fact  that  the  transac¬ 
tion  in  reality  was  not  an  exchange,  but.  on  the  con¬ 
trary,  was  a  sale  by  Early  and  Lampton  of  1620  18th 
St.  and  1867  Mintwood  PI.  for  cash,  and  a  sale  by 
Harper  to  Early  and  Lampton  (representing  Miss 
Sands),  of  the  “Winchester”  for  cash.  The  defend¬ 
ants  having  in  their  carefully  prepared  answers,  sworn 
that  the  transaction  was  an  exchange — they  cannot 
now,  upon  the  collapse  of  their  pretenses  under  the 
weight  of  conclusive  documentary  evidence,  be  per¬ 
mitted  to  shift  their  ground  and  claim  that  they  fully 
and  carefully  explained  to  Miss  Sands  and  her  family 
at  the  time  of  the  transaction  that  it  was  not  an  ex- 
change. 


In  the  second  place,  this  new  sworn  statement  by 
Lampton  on  the  subject  is  thoroughly  inconsistent  in 
itself  with  any  idea  of  Miss  Sands  and  her  family  hav¬ 
ing  been  acquainted  by  Lampton  with  the  real  facts, 
for  it  is  to  be  observed  that  he  still  claims  that  Early 
and  Lampton  received  nothing  out  of  the  transaction 
beyond  a  commission  (“Nothing  except  a  commis¬ 
sion  Rec.  473)'  mid,  moreover,  even  his  new  sworn 
statement  evasively  refrains  from  saying  that  he  told 
either  Miss  Sands,  or  her  father  or  mother,  the  real 
facts,  but  only  that  he  discussed  the  “exchange" 
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with  them  (Rec.,  468;  Rec..  472).  As  we  have  al¬ 
ready  seen,  not  only  have  Early  and  Lampton  failed, 
in  their  Exhibit  C  statement  or  otherwise,  to  account 
in  any  manner  to  Miss  Sands  for  the  difference  be¬ 
tween  the  cash  purchase  money  derived  from  1620 
1 8th  St.  and  1867  Mintwood  PI.,  $5582.68,  and  the 
total  purchase  money  paid  by  them  for  the  Winches¬ 
ter,  $4081.32,  which  difference  amounted  to  $1501.36, 
hut  Early  and  Lampton  actually  charged  Miss  Sands’ 
W  inchester  rent  account  with  $393.49  additional  as 
pretended  excess  disbursements  incurred  to  put  the 
pretended  exchange  through  (Rec.,  58  at  which  Ex¬ 
hibit  C  appears  showing  the  charge;  also  Rec.,  146, 
showing  it  to  be  charged  against  Miss  Sands  in  the 
first  Winchester  rent  statement,  of  May  16,  1905,  as 
“amount  due  in  settlement,  $393.49”).  It  is  also  to  be 
noted  that  all  this  w  as  in  addition  to  the  $500  commis- 
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sion  charged  by  Early  and  Lampton  against  Miss 
Sands  (Rec.,  58). 

In  the  third  place,  this  testimony  of  Lampton  about 
his  having  arranged  with  Harper  at  the  time  of  the 
transaction  to  have  Early  and  Lampton  sell  1620  18th 
St.  and  1867  Mintwood  PI.  contemporaneously  to 
someone  else,  is  not  only  opposed  to  the  defendants’ 
own  sworn  answers  herein,  as  also  to  the  testimony 
of  Harper:  "I  didn’t  know  anything  about  Lampton 
at  all  in  the  deal ;  I  was  dealing  with  Stone  and  Fair¬ 
fax  for  money  ’  (Rec.,  31 1),  and  opposed  to  the  doc¬ 
umentary  evidence  as  well,  but  is  also  opposed  to  the 
settled  rules  of  law,  equity  and  common  honesty  which 
make  it  the  duty  of  an  agent  to  obtain  the  best  price 
he  can  for  his  principal  and  prohibit  him  from  doing 
anything  which  may  conflict  with  his  duty,  and  par¬ 
ticularly  prohibit  him  from ,  becoming  at  the  same 
time  the  agent  of  two  persons  whose  interests  neces¬ 
sarily  conflict  as  in  the  case  of  buyer  and  seller,  and 
condemn  as  fraudulent  any  concealment  by  the  agent 

of  any  of  the  facts.  (See  authorities  collected  at  p. 
-^2-of  this  brief). 

(i)  Early’s  Shift  After  Disclosures  in  Proof. 

Early’s  final  attempt  to  avoid  liability  in  this  trans¬ 
action,  was  quite  different  from  Lampton ’s,  although 
equally  bold  and  equally  ineffectual.  Early  took  the 
witness-stand  in  his  own  behalf  on  August  15.  1913 


(Rec.,  454) >  Miss  Sands  evidence  in  chief  having' 
been  concluded  October  28,  1912  (Rec.,  453),  and  tes¬ 
tified  as  follows: 

“Q.  .Your  answer  states  that  Mr.  Harper 
sold  1620  Eighteenth  Street  contemporan¬ 
eously  with  the  exchange  for  the  Winchester 
to  a  Mr.  Lynn,  and  that  Harper  took  title  to 
1867  Mint  wood  in  Evans’  name,  sold  it,  and 
that  Evans  conveyed  to  Mrs.  Danenhower.  On 
what  basis  were  those  allegations  made  in  your 
answer  ?  A.  /  was  very  ill  at  the  time. 

Q.  At  what  time?  A.  At  the  time  that  the 
answer  was  to  be  filed.  I  was  in  no  condition 
physically  to  hunt  up  all  this  matter  myself,  so 
I  instructed  Mr.  Dunnington  to  go  into  the 
whole  matter  and  the  facts,  which  he  did,  and 
after  typewriting  it,  I  think  he  delivered  it  to 
you. 

Q.  Were  these  matters  in  your  answer  ob¬ 
tained  in  that  way  ?  A.  Yes,  sir. 

Q.  Had  you  anything  to  do  yourself  with 
the  exchange  of  the  Winchester?  A.  No,  sir. 

Mr.  Darlington.  I  don't  like  to  be  a  witness 
in  a  case  in  which  I  am  concerned,  but  I  have 
Mr.  Dunnington’s  typewritten  statement  which 
I  will  be  pleased  to  show  counsel,  if  they  want 
to  see  it,  about  this  matter. 

Mr.  Sullivan.  We  do  not  deem  that  neces¬ 
sary”  (Rec.,  457). 

The  Amended  and  Supplemental  Bill  herein  was 
filed  November  18,  1910  (Rec.,  18).  Lampton  filed 
his  answer  thereto  on  January  17,  1911  (Rec.,  37), 
(two  months  lacking  only  one  day  after  the  filing  of 
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the  said  bill).  Early’s  answer,  however,  which  he 
says  now  was  made  by  him  when  he  “was  very  ill  at 
the  time,”  was  not  filed  until  March  22,  1911  (Rec., 
45),  (four  months  and  four  days  after  the  filing  of 
said  Amended  and  Supplemental  Bill).  After  taking 
that  length  of  time  to  file  his  answer,  it  would  seem 
to  be  somewhat  remarkable  that  he  should  now  seek 
to  explain,  after  the  falsity  of  his  statements  in  said 
answer  had  been  demonstrated  by  documentary  evi¬ 
dence,  that  he  “was  very  ill  at  the  time”  of  the  filing 
of  his  answer.  Moreover,  it  is  the  more  remarkable 
that,  when  examined  by  us  in  our  testimony  in  chief 
touching  the  statements  contained  in  said  answer,  he 
apparently  did  not  then  recall  having  been  very  ill  at 
the  time  his  answer  was  filed,  because  his  testimony 
then  (March  23,  1912)  was: 

“Q.  You  recall  the  making  by  you  of  your 
answer  to  the  supplemental  bill  in  this  case, 
which  answer  was  filed  March  22nd,  1911,  do 
you  not?  A.  Yes,  sir,  I  suppose  that  is  the 
date. 

Q.  You  went  carefully  over  in  your  mind 
the  matters  concerned  in  this  case  before  mak¬ 
ing  that  answer ,  did  you  not ?  A.  I  think  I 
did”  (Rec.,  271). 

Then  again,  we  are  not  given  the  slightest  infor¬ 
mation  as  to  what  Early  now  means  to  have  us  under¬ 
stand  as  to  his  having  been  uvcry  ill ”  at  the  time.  He 
can  certainly  not  be  taken  to  mean  that  his  counsel 
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IkuI  him  make  his  answer  when  he  was  in  no  condi¬ 
tion  to  give  proper  attention  to  the  subject-matter. 
And  were  he  to  expressly  so  testify,  we  would  cer¬ 
tainly  not  believe  him  for  a  moment,  and  neither  would 
the  Court,  we  feel  sure,  because  it  would  be  a  serious 
reflection  upon  his  own  counsel,  whose  duty  would 
plainly  ha\  e  been,  in  such  contingency,  to  have  sug¬ 
gested  the  situation  to  the  Court  and  to  Miss  Sands* 
counsel  with  request  for  additional  time  in  which  to 
make  answer.  Y\  e  are,  therefore,  wholly  at  a  loss  to 
understand  what  meaning  Early’s  counsel  wishes  to 
convey  by  the  paragraph  contained  at  pp.  34-5  of  his 
brief  in  the  Court  below,  as  follows: 

Mr.  Early  (Defendant  s  Testimony  17-18) 
testifies  that,  with  respect  to  these  allegations 
of  his  answer,  he  was  very  ill  at  the  time  the 
answer  had  to  be  filed  and  unable  personally 
to  hunt  up  the  history  of  the  \\  inchester  ex¬ 
change,  with  which  he  had  personally  nothing 
to  do;  that  he  instructed  Mr.  Dunnington,  who 
was  then  his  bookkeeper  and  confidential  clerk, 
to  do  so,  and  to  deliver  a  statement  of  it  to  wit¬ 
ness’  counsel,  which  was  done,  and  it  was  upon 
Mr.  Dunnington’s  examination  and  data  that 
these  matters  in  witness’  answer  were  based, 
Dunnington’s  typewritten  statement  of  the 
matter,  delivered  by  him  to  Early’s  attorney, 
being  tendered  to  complainant’s' counsel  for 
examination  if  they  desired  to  see  it,  to  which 
they  replied  that  they  did  not  deem  this  neces¬ 
sary  (Defts.’  Test.,  p.  18).” 


Obviously,  the  delivery  by  Early's  clerk  (Dunning¬ 
ton)  to  Earlys  counsel  of  a  typewritten  statement 
could  not  have  the  slightest  bearing  upon  the  ques¬ 
tion  of  whether  Early  was  “very  ill”  at  the  time. 
It  is  certainly  not  an  unusual  thing  for  a  man  to  send 
a  typewritten  paper  to  his  counsel  by  way  of  a  clerk, 
and  the  sending  of  it  would  surely  not  tend  to  prove 
that  the  employer  was  “very  ill”  at  the  time. 

In  the  light  of  the  developments  in  the  testimony 
completely  demolishing  the  pretenses  of  Early's  sworn 
answer,  the  careful  evasiveness  and  skillful  phras¬ 
ing  adopted  in  the  drafting  of  Early’s  answer  is  evi¬ 
dent  from  his  clever  use  of  the  word  “adjusted”  in 
par.  8  of  his  answer,  stating  that  the  exchange  was 
“ adjusted  on  the  basis  set  forth  in  the  paper  writing 
hereto  annexed,  marked  Exhibit  C”  ( Rec.,  48). 

( j)  Early's  Attempt  to  Intimidate  Witness  from  At¬ 
tending,  by  Use  of  Anonymous  Threatening 
Tost  Card  to  l  Tit  ness'  Mother . 

The  fact  that  Dunnington  had  been  Early  and 
Lampton's  bookkeeper  and  clerk  during  a  consider¬ 
able  portion  of  the  time  Miss  Sands’  affairs  were  in 
the  hands  of  Early  and  Lampton,  was  developed  by 
the  testimonv  adduced  on  behalf  of  Miss  Sands,  and 
we  thereupon,  sought  to  learn  from  Early  the  present 
whereabouts  of  Dunnington  for  the  purpose  of  hav¬ 
ing  him  testify  in  this  case.  Dunnington  was  not, 


however,  secured  as  a  witness,  and  Early’s  counsel, 
at  p.  5  of  his  brief  below',  sought  to  account  for  his 
absence  in  a  few  words,  as  follows: 

“Mr.  Dunnington,  thus  referred  to,  unfor¬ 
tunately  had  been  found  to  be  an  embezzler  of 
the  funds  of  his  employers,  and  consequently 
unavailable  as  a  witness.” 

\\  e  submit,  however,  that  this  matter  cannot  be 
dismissed  so  lightly,  without  completely  overlooking 
the  record  evidence  showing  Early’s  attempt  during 
the  taking  of  the  evidence  to  intimidate  Dunnington 
from  attending  as  a  witness,  by  the  use  of  an  anony¬ 
mous  threatening  post  card  to  Dunnington’s  mother. 
Under  examination  by  Miss  Sands’  counsel  as  to  the 
present  whereabouts  of  Dunnington,  Early  denied  all 
knowledge  (Session  of  testimony  of  August  12,  1912, 
Rec.,  379).  At  that  session.  Early  also  testified  that 
Dunnington  had  departed  from  his  employ  more  than 
a  year  ago  (Rec.,  379),  and  that  after  the  departure 
Earl}  found  out  he  had  been  taking  moneys  belong¬ 
ing  to  clients  of  Early  and  Lampton  amounting  to 
$658.07,  which  Early  made  good  to  the  clients  (Rec., 
380  ).  Thereupon,  at  said  session  of  August  12,  1912, 
an  additional  question  was  put  to  Early  by  Miss 
Sands  counsel,  immediately  followed  by  an  important 
colloquy  in  Early’s  presence  (Rec.,  381). 

Q.  Have  you  sought  to  prosecute  hint  for 
his  embezzlements?  A.  No. 
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Mr.  Sullivan.  I  may  explain  the  reason  1 
ask  this  question.  I  am  desirous  of  getting  the 
witness ,  although  I  have  never  seen  him ,  and 
have  him  to  testify  in  this  case.  If  he  is  to  be 
prosecuted  I  would  like  him  to  be  prosecuted 
and  I  could  get  him  in  that  zvay.  If  Mr.  Early 
lias  not  sought  to  prosecute  him,  and  is  not 
caring  about  whether  he  is  prosecuted  or  not , 
he  may  be  induced  through  his  relatives  to  re¬ 
turn  to  the  city  and  testify  in  the  case;  either 
wav  we  zt’ould  get  his  testimony. 

Mr.  Darlington.  I  think  I  must  decline  to 
be  a  party  to  any  bargain  about  the  testimony 
of  a  man  who  is  supposed  to  be  guilty  of  em¬ 
bezzlement  of  the  funds  of  his  employer. 

Mr.  Sullivan.  I  do  not  want  any  bargain.  I 
simply  want  to  know  the  disposition  of  the 
witness  at  the  present  time. 

Mr.  Darlington.  I  advise  the  zvitness  to  an- 
swer  no  further  questions  on  this  line ”  (Rec., 

381). 

After  having  been  thus  fully  advised  upon  the  wit¬ 
ness-stand  on  A  ugust  12,  1912,  that  the  plaintiff  desired 
to  secure  the  testimony  of  Dunnington  in  this  case, 
Early,  on  the  following  day,  August  13,  1912,  dic¬ 
tated  to  his  clerk,  I.  Jones  Parker,  who  typewrote  the 
same  for  Early,  the  following  post  card  (bearing  the 


post-mark,  appearing  thereon),  as  follows  (Rec. 

393-4 ) : 

(Post-mark) : 

“Washington 

Aug. 

13  7:30  PM 

1912 
D.  C. 

Mrs.  Dunnington, 

526  13th  St.,  S.  E., 

City. 

Dear  Madam: 

\  our  son,  W.  E.  Dunnington,  was  seen  on 
the  streets  of  this  city  a  few  days  ago.  You 
know  he  is  wanted  by  the  authorities,  and  they 
are  watching  for  him .  A  word  to  the  zvise.” 
(Rec.,  393-4). 

Mr.  Parker  evidently,  as  appears  from  his  testi¬ 
mony,  did  not  know  that  lie  had  typewritten  an  anony¬ 
mous  postal  for  his  employer,  but  thought  Early 
would  sign  it  before  mailing  it  ( Rec.,  393-4)  : 

Q*  State  whether  or  not  you  typewrote 
for  him  (Early)  a  postal  card  addressed  to 
Mrs.  Dunnington'  several  weeks  ago?  A.  I 
did. 

Q.  Please  state,  as  near  as  you  can  recall, 
the  substance  of  that  postal?  A.  Well,  I  don’t 
know;  I  could  give  you  the  gist  of  it;  it  was 
dictated  to  me  right  standing  at  the  type¬ 
writer.  He  said  that  he  gave  Mrs.  Dunning¬ 
ton  warning  that  her  son  was  in  to\\rn,  and  that 
a  word  to  the  wise  was  sufficient.  That  is  the 
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way  it  wound  up ;  that  is  about  all  I  remember 
of  it. 

Q.  Who  dictated  it  to  you?  A.  Mr.  Charles 
Early. 

Q.  And  what  became  of  the  postal  after  you 
had  typewritten  it  ?  A.  I  gave  it  to  him. 

Q.  I  hand  you  a  postal-card  which  is  marked 
'For  Identification  G.  C.  G.  No.  1/  and  ask 
you  whether  that  is  the  postal  which  you  type¬ 
wrote  for  Mr.  Early?  A.  That  is  the  postal” 

(Rec.,  393-4). 

That  Early  sent  this  threatening  anonymous  post 
card  for  the  purpose  of  intimidating  Dunnington  from 
attending  as  a  witness  in  the  case,  admits  of  no  doubt. 
The  Court  below  referred  to  the  incident  in  the  course 
of  its  written  opinion,  as  follows  (Rec.,  98) : 

'‘The  case  shows  that  Early  was  capable  of 
dealing  unfairly  with  his  principal,  and  in  one 
instance  was  not  above  attempting  to  intimi¬ 
date  a  witness  from  attending  in  the  case,  by 
the  use  of  an  anonymous  threatening  post 
card”  (Rec.,  98). 

(k)  Early's  ((Vcry  III ”  Contentions. 

After  the  proof  by  us  of  this  anonymous  post  card, 
Early  boldly  took  the  witness-stand  in  his  own  behalf, 
and  claimed  (similarly  to  his  claim  after  the  collapse 
of  his  sworn  pretenses  regarding  the  Winchester  “ex¬ 
change'),  that  he  was  “very  ill ”  at  the  time  he  sent 
that  anonymous  post  card  (Rec.,  458-9)  : 
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Q.  A  post  card  sent  to  Mrs.  Dunnington 
has  been  offered  in  evidence  in  this  case.  What 
was  your  connection  with  that  post-card,  and 
what  were  the  circumstances?  A.  Mr.  Dun¬ 
nington  had  repeatedly  threatened  me  that  he 
was  in  possession  of  letters  that  could  be  very 
compromising  and  damaging  to  me.  He  had 
repeatedly  threatened  me  with  thfrse  letters 
himself,  and  about  the  time  the  postal  card  was 
written  I  had  a  number  of  anonymous  tele¬ 
phone  messages  that  came  to  me  threatening 
me  with  the  fact  that  he  would  use  those  let¬ 
ters  and  embarrass  me,  and  mortify  me  as 
much  as  possible,  unless  I  would  promise  not 
to  prosecute  him;  and  on  the  morning  that  the 
postal  card  was  dictated  by  me  to  the  stenog¬ 
rapher  I  received  an  anonymous  telephone 
from  Baltimore,  a  lady's  voice  or  a  woman  s 
voice,  and  said,  ‘If  you  prosecute  Will  I  will 
at  once  arrange  to  have  these  letters  sent  to 
\\  ashington.*  And  then  T  was  very  sick  and 
very  nervous,  and  the  fact  of  his  having — 
somebody  having  told  me  that  he  was  in  Wash¬ 
ington.  I  feared  that  he  might  act,  and  I,  of 
course,  was  in  a  state  of  great  excitement,  and 
so  forth — very  nervous  about  it,  and  I  dic- 
tatd  this  postal  card,  for  which  I  was  extremely, 
extremely  sorry. 

O.  What  connection,  if  any, .had  these  let¬ 
ters  with  the  Sands  properties  or  litigation,  or 
with  any  pecuniary  or  financial  transactions ? 
A.  A  one  whatever. 

Q.  What  was  your  condition  of  health  at 
that  time  ?  A.  /  was  very  ill. 

O.  With  what  ailment?  A.  Well,  I  was  suf¬ 
fering  very  much  with  my  heart,  with  the  gout. 
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and  with  rheumatism.  I  was  a  sick  man. 

Q.  To  what  extent  if  at  all,  was  your  life  im¬ 
periled  by  this  illness f  A.  Well,  I  was  very 
much  depressed  about  myself,  and  I  was  afraid 
of  my  heart,  and  that  yielding’  to  any  extreme 
excitement  would  really  be  fatal. 

Q.  Had  you  any  advice  from  your  physi¬ 
cians  on  that  subject?  A.  Two  physicians — 
three,  in  fact. 

Q.  W  ho  were  they?  A.  Dr.  Frey,  Sterling, 
Ruffin,  and  a  very  noted  heart  man  in  Balti¬ 
more;  I  can't  recall  his  name  just  now”  (Rec., 
458-9)- 

So  far  from  extricating  himself  in  the  slightest  by 
this  testimony,  Early's  reference  to  “very  compromis¬ 
ing  and  damaging”  letters  affecting  him  but  having 
no  connection  “with  any  pecuniary  or  financial  trans¬ 
actions  f  is  not  in  accord  with  the  contention  at  p.  73 
of  Appellant’s  Brief  that  Early  is: 

“a  business  man  of  long  standing,  and 
whose  reputation  is  otherwise  unattacked.” 

Then  again,  Early's  claim  of  irresponsibility  for 
the  sending  of  that  post  card  is  too  absurd  for  dis¬ 
cussion.  He  was  confessedly  engaged  at  his  office 
when  he  dictated  that  post  card  on  August  13,  1912, 
and  on  the  preceding  day  (August  12,  1912)  when  he 
was  apprised  of  the  fact  that  Miss  Sands’  counsel  in-  . 
tended  to  get  Dunnington  as  a  witness,  if  possible, 
Early  was  on  the  witness-stand  in  this  case  and  gave 
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testimony.  Is  it  contended  that  Early  was  irrespon¬ 
sible  when  lie  was  upon  the  witness-stand,  as  well  as 
when  his  counsel  had  him  make  his  sworn  answer  in 
this  case?  We  hardly  think  that  counsel  can  so  con¬ 
tend,  because  the  brief  in  this  Court  as  well  as  that 
m  the  Court  below  repeatedly  cites  portions  of  Early’s 
testimony  as  proper  to  be  relied  upon  bv  the  Court 
in  ascertaining  the  facts.  Surely  the  fact  that  Early 
later  died,  in  September,  1914,  more  than  two  years 
attei  his  testimony  of  August  12,  1912,  and  more  than 


three  years  after  his  sworn  answer  of  March  22.  191 1 


could  not  be  considered  as  showing  Early's  irre¬ 
sponsibility  for  his  discovered  wrongdoing  and  his 
falsehoods  made  under  oath  while  represented  by 
counsel,  and  it  is  immaterial  that  during  the  last  three. 


ten  or  twenty  years  of  his  life  he  may  have  had  heart 
trouble,  rheumatism  or  other  ailments,  and  been  at¬ 


tended  by  one  or  more  physicians ;  and  yet  Early’s 
counsel  contended  in  the  Court  below  that  Miss  Sands’ 

counsel  ought  to  have  called  Early’s  physicians  to  give 
testimony. 


(1)  Early's  Testimony  False . 

It  is  to  be  next  noted  that  the  testimony  of  Early 
111  his  own  behalf  on  August  15,  1913,  as  follows 
(Rec.,  457): 

Q.  Had  you  anything  to  do  yourself  with 
the  exchange  of  the  Winchester  ?  A.  No,  sir” 
(Rec.,  457). 


is  as  false  as  his  sworn  answer,  which  lie  sought 
at  said  session  of  August  15,  1913  to  explain  away 
by  saying  “I  zoas  very  ill  at  the  time.”  (Rec.,  457). 

On  March  23,  1912,  Early  had  also  testified  (Rec 
278) : 

‘Mr.  Lanipton  had  that  transaction  entirely 
m  his  control,  and  I  knew  nothing  about  it.  He 
was  dealing  with  Stone  &  Fairfax”  (Rec 
278). 

l  ’.ut  immediately  thereafter,  and  at  the  same  session, 
Early  was  obliged  to  identify  the  signature  “EARLY 
&  LAMPTON,  Agents  for  Margaret  C.  Sands. 
Owner,”  appearing  upon  the  contract  for  sale  of  1620 
iSth  St.  for  a  cash  sum  ($4000  subject  to  $12,000 
trust,  making  $16,000),  to  Chesley  &  Chesley  (repre¬ 
senting  Lynn),  (Rec.,  283)  as  being  in  his  ( Eedy’s ) 
own  hand  'writing  (Rec.,  278).  Early  then  claimed 
that  he  did  not  look  into  the  details  of  the  transaction 
at  the  time,  “because  Mr.  Lanipton  had  directed  that 
it  be  done,  and  I  did  zvhat  he  said”  (Rec.,  278). 

Again  at  Rec.,  379,  Early  was  obliged  to  identify 
as  being  in  Early’s  own  handwriting  the  signature 
EARLY  <Jr  LAMPTON ,  Agents  for  James  E. 
Evans,  Ozoner,  appearing  upon  the  contract  for  sale 
of  1867  Mintwood  PI.  for  a  cash  sum  ($3350  subject 
to  $6500  trust,  making  $9850)  to  Moore  &  Hill  (rep¬ 
resenting  Mrs.  Danenhower),  which  said  contract  ap¬ 
pears  at  Rec.,  373-4  as  plaintiff’s  exhibit  85. 


In  addition,  we  proved  an  original  letter  of  Mav 
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5*  1905.  to  Moore  &  Hill  (“Mr.  Hill”)  signed  "C. 
Early"  relating  to  said  sale  of  1867  Mintwood  PI. 
(Rer.,  374),  already  quoted  in  this  brief. 

1  hen  again  at  Rec.,  233,  we  introduced  in  evidence 
(already  copied  in  this  brief),  the  original  letter  to 
the  Title  Co.  dated  March  17,  1905,  and  signed 
"Charles  Early,"  transmitting  check  for  $3881.32  for 
purchase  of  “Winchester”  by  James  E.  Evans  (M.  C. 
Sands),"  the  title  to  be  "good,  aeeording  to  the  rec¬ 
ord,  in  Margaret  C.  Sands,"  said  letter  reciting  the 
terms  of  sale  in  full.  At  Rec.,  458,  Early  appearing 
in  his  own  behalf,  sought  to  explain  away  the  effect 
of  said  letter  as  follows: 


”Q.  At  page  360  of  the  complainant's  tes¬ 
timony  appears  a  letter  purporting  to  be  writ¬ 
ten  by  you  to  the  Real  Estate  and  Columbia 
Title  Insurance  Company  in  connection  with 
the  sale  or  purchase  of  lot  218,  square  1 5 1 , 
which  1  believe  was  one  of  the  properties  which 
figured  in  the  Winchester  exchange.  State 
the  circumstances  under  which  you  wrote  that 
letter.  A.  At  the  request  of  Mr.  Lampton.  As 
he  always  does,  he  made  a  rough  sketch  for 
the  statement  to  be  made  out,  and  handed  it 
to  me  with  the  request  that  I  would  attend  to 
the  balance  of  the  matter.  I,  in  turn,  handed 
it  to  the  typewriter,  and  after  he  had  com¬ 
pleted  the  letter,  I  signed  this  letter  and  sent  it 
with  my  check,  or  with  a  check  signed  by  me, 
and  for  that  reason  I  suppose  I  signed  the 
letter. 
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Q.  For  what  reason?  A.  For  the  reason 
that  my  check  went  along  with  it. 

Q.  Who  signed  checks  for  Early  &  Lamp- 
ton?  A.  I  did,  always”  (Rec.,  458). 

At  Record,  283,  we  proved  the  original  check  to 
Early  &  Lampton  for  $2,940.52  covering  balance  of 
purchase  money  for  1620  18th  St.  bearing  endorse¬ 
ments  ‘'Early  &  Lampton”  and  Charles  Early  Spe¬ 
cial A  At  Rec.,  260,  we  also  proved  the  original  check 
of  the  Title  Co.  to  “Charles  Early ,  Agent  ”  for 
$1,652.16  covering  balance  of  purchase  money  for 
1867  Mintwood  PI.  bearing  the  endorsement  “Charles 
Early ,  A  gent  A  Moreover,  their  check  stub  books  show 
not  only  the  receipt  of  both  of  these  sums  and  the 
fact  that  they  were  received  from  sale  of  plaintiff's 
said  properties,  but  said  check  stub  books  also  show 
the  receipt  of  $500  deposit  on  1620  18th  St.  (Rec., 
276),  and  $150  from  Moore  &  Hill  (Rec.,  277), 
(Iwihich  was  the  deposit  on  1867  Mintwood  PL,  Rec., 
261 ),  and  said  check  stub  books  further  show  the  pay¬ 
ment  to  Stone  &  Fairfax  of  $200  as  "Deposit  on  Win¬ 
chester”  and  the  payment  to  the  Title  Co.,  of  said 
balance  of  $3,881.32  referred  to  in  Early’s  aforesaid 
letter  to  the  Title  Co.  of  March  17,  1905  (Rec.,  276). 

At  Record,  379,  Early  identified  his  own  signature, 
“Charles  Early  A  to  letter  press  copy  of  letter  appear¬ 
ing  at  pp.  622  and  623  of  Letter  Press  Book  of  Early 
&  Lampton,  the  letter  being  from  Early  to  Lampton 


(Lampton  being  then  temporarily  out  of  the  city) 
reciting  the  closing  of  the  purchase  of  the  “Winches¬ 
ter,"  as  follows  (  Rec.,  378-9)  : 

"Friday  night  (11:00  p.  m.) 
Washington,  D.  C,  March  18,  1905. 
My  dear  Lampton: — 

C  losed  with  Stone  &  Fairfax  today  for  the 
\\  inchester.  \\  e  had  not  enough  money  in 
our  account  by  more  than-  $400.00.  Had  to 
take  $400.00  out  of  rent  account  and  use  what 
money  we  had  in  our  account  and  $170.00  we 
got  from  Stone  &  Fairfax,  besides  the  credits 
we  got  on  account  of  rents  and  taxes  in  the 
settlement  with  Harper.  Miller  of  the  Title 
Co.,  did  not  have  time  to  give  me  statement, 
but  r  looked  over  his  and  it  appeared  all  o.  k.’ 
What  arrangement  have,  or  did  you  make 
about  the  advance  we  make  her  to  pay  this 
amount.  I  think  I  am  correct  that  it  will 
amount  in  total  to  about  $450.00  to  $460.00 
that  she  will  owe  us  in  cash  on  account  of  the 
purchase  of  the  Winchester,  more  than  she 
had  with  us  on  account  of  the  net  amount  she 
received  from  the  sale  of  No.  1620  18th  St.  X. 
W  .  She  will  also  be  due  a  considerable  amount 
in  the  adjustment  of  interest,  taxes,  etc.,  on  ac¬ 
count  of  Xo.  1867  Mintwood  Place,  besides  the 
commission  due  us  for  sale  of  1620  18th  St., 
and  Xo.  1867  Mintwood  Place.  However,  I 
understood  we  were  to  take  her  note  for 
$500.00  on  account  of  the  commission  to  be  re¬ 
duced  every  30  or  60  or  90  days.  I  asked  her  to 
sign  the  note,  but  she  preferred  to  await  your 
return,  and  said  she  did  not  so  understand  it.  I 
said  but  little  to  her,  not  knowing  what  you 
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■had  said  or  agreed  to  do,  or  whether  you  had 
mentioned  it  to  her  at  all,  therefore  I  shall  sax 
nothing  more  to  her  until  you  return  and  you 
ean  fix  it  with  her.  Young  Stevens  asked  me 
for  money,  but  as  I  had  received  none,  and 
had  advanced  several  hundred  dollars,  \  did 
not  give  him  any,  and  I  suppose  what  you 
promised  him  was  more  in  the  way  of  a  gift 
than  for  any  real  service  he  rendered,  as  I 
know  he  could  not  have  been  of  any  real  service 
to  you  in  the  matter,  except  policy.  *  *  * 

Fairfax  was  anxious  to  adjust  the  charges  on 
A  o.  i86p  M mtwood  Place  and  get  our  cheek 
for  their  part,  but  I  asked  him  to  wait  until 
your  return.  *  *  * 

Keep  this  letter  for  reference  when  you  re¬ 
turn. 

Yours  sincerely, 

CHARLES  EARLY.” 

(Rec.,  378-9). 

ft  became  thus  conclusively  established  that,  instead 
of  the  fact  being,  as  testified  to  by  Early  that : 

“Mr.  Lampton  had  that  transaction  entirely 
in  his  control,  and  I  knew  nothing  about  it” 
(Rec.,  278). 

or,  as  further  testified  to  by  Early: 

“Q.  Had  you  anything  to  do  yourself  with 
the  exchange  of  the  Winchester ?  A.  No, 
sir”  (Rec.,  457). 

Early  knew  all  about  the  transaction ;  knew  that  it 
was  not  an  exchange  at  all ;  knew  that  it  involved  the 
9ale  of  plaintifFs  two  properties  referred  to  and  the 
purchase  of  the  “Winchester”  for  cash;  knew  that  the 


cash  from  1620  18th  Street  had  already  been  obtained ; 
knew  that  the  cash  from  1867  Mintwood  Place  had 
not  then  been  obtained  and  Fairfax  was  anxious  to 
adjust  the  charges  on  it  so  as  to  get  Early  &  Lamp- 
ton  s  check  for  (Stone  &  Fairfax’s)  “their  part  ”  and 
further  knew  that  he  had  asked  Miss  Sands  to  sign  a 
note  for  $500  for  commission,  but  she  had  replied 
that  “she  did  not  so  understand  it,”  and,  therefore,  he 
stated  to  Lampton  in  the  above  quoted  letter  reporting 
the  closing  of  the  \\  inchester  purchase : 

/  said  but  little  to  her ,  not  knowing  what 
you  li-ad  said  or  agreed  to  do,  or  whether  you 
had  mentioned  it  to  her  at  all,  therefore  I  shall 
say  nothing  more  to  her  until  you  return  and 
you  can  fix  it  with  her”  (Rec.,  378). 

Harper  had  already  testified  that  Early  was  present 
at  the  settlement  in  the  Title  Co.  (Rec.,  294). 

This  very  important  letter  establishes  not  only  com¬ 
plete  knowledge  of  the  transaction  by  Early,  but  ex¬ 
ceeding  care  on  his  part  not  to  discuss  the  transaction 
with  Miss  Sands  or  acquaint  her  with  the  facts  con¬ 
cerning  it. 

At  Rec.,  277,  we  examined  Early  respecting  one  of 
his  check  stubs  which’  seemed  to  have  a  possible  bear¬ 
ing  on  what  had  become  of  some  of  the  funds  withheld 
by  Early  and  Lampton  from  Miss  Sands  in  this  trans¬ 
action,  the  examination  being: 

O.  Please  look  at  your  stub  covering  check 
No.  3862  of  May  5,  1905,  drawn  to  Stone  & 
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Fairfax  for  $833.31,  and  tell  us  whether  your 
stub  shows  what  that  was  for  ?  A.  1867  Mint- 
wood. 

Q.  What  was  that  for  ?  A.  I  would  have  to 
hunt  that  up.  I  have  my  present  bookkeeper 
and  Mr.  Limerick  hunting  that  up  for  me  at 
the  present  time ”  (Rec.,  277). 

Following  said  examination  of  Early  upon  the  sub¬ 
ject,  no  information  was  forthcoming  from  him  or 
from  Lampton,  but  the  Examiner  in  Chancery  herein 
(acting  in  pursuance  of  order  of  Court  passed  herein 
June  25,  1912,  Rec.,  64),  looked  through  the  letter 
press  books  of  Early  and  Lampton,  and  it  was  by  this 
means  (Rec.,  376),  that  the  aforesaid  letter  of  March 
18,  1905  (Rec.,  378),  from  Early  to  Lampton  was 
produced.  The  Examiner  finding  at  the  same  time, 
•as  appears  at  Rec.  377,  the  following  paper  showing 
the  said  payment  of  $833.31  to  Stone  &  Fairfax  which 
Early  had  been  called  upon  to  explain  but  did  not  ex¬ 


plain  (Rec.,  377) : 

“STONE  &  FAIRFAX, 

In  Account  With 
EARLY  &  LAMPTON. 

May  4th,  1905. 

By  sale  of  No.  1867  Mintwood  Place  N.  W..  $9,850.00 

Half  month’s  rent  .  32.50 

Water  rent  .  1.34 

To  trust  .  $7,500.00 

interest  on  trust  .  387.50 

Commission  to  Moore  &  Hill  .  100.00 

Amount  paid  Mrs.  Rooks  .  150.00 

Taxes .  61.68 

Amount  paid  Jaynes  E.  Evans,  conz’eying  title  7. 00 

amount  paid  cleaning  house .  5.00 

amount  paid  for  gas  fixtures  .  6.05 

check  to  Early  &  Lampton  .  833.30 

check  to  Stone  &  Fairfax,  enclosed .  833.31 


$9,883.84  $9,883.84 

(Rec.,  377).  EARLY  &  LAMPTON,” 
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It  was  thus  made  very  plain  that  $1,666.61  of  the 
moneys  for  which  Early  and  Lampton  should  have 
accounted  to  Miss  Sands  were  simply  divided  between 

Early  &  Lampton  and  Stone  &  Fairfax  in  utter  disre- 
&ard  of  Miss  Sands*  rights. 

We  are  not  concerned  with  this  statement  of  ac¬ 
count  between  Stone  &  Fairfax  and  Earlv  &  Lampton 
prepared  by  the  latter,  except  in  so  far  as  it  constitutes 
a  l-lam  adm.ssion  that  Early  and  Lampton  did  not 
account,  or  seek  to  account,  to  Miss  Sands  for  the  pro¬ 
ceeds  of  her  property  1867  Mintwood  Place,  but  boldly 
<i\tdcd  " hat  they  chose  in  said  statement  to  figure 
as  I  icing  the  net  proceeds  from  said  property  equally 
between  themselves  and  Stone  &  Fairfax.  It  must  be 
pertec.lv  manifest  that  Early  and  Lampton  can  not 
escape  any  part  of  their  liability  to  fully  account  to 
-  hss  Sands  tor  the  cash  purchase  price  of  her  proper¬ 
ties  by  reason  of  their  having  divided  their  spoils  or 
gn  en  a  part  of  the  same  in  the  course  of  their  dealings 
with  Stone  &  Fairfax.  In  the  case  of  Dahlgren 

Stoi  \.  39  App.  D.  C..  _>o,  the  defendants  undertook 
alter  the  case  came  back  from  this  Court,  to  lessen 
their  liability  by  reason  of  the  fact  that  they  had  had 
an  arrangement  with  one  Lehr  under  which  they  had 
paid  Lehr  one-half  of  the  profits,  wherefore  it  was 
contended  that  the  defendants  should  only  be  required 
to  pay  over  the  one-half  which  they  retained.  The 
court,  however,  overruled  the  contention. 
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(m)  Early ,  after  it  ivas  shown  that  he  had  falsely  ac¬ 
counted,  stdl  refused  to  account ,  but  demanded  a 
spec  ideation  by  Miss  Sands  of  items  objected  to. 

I  hat  it  was  the  plain  duty  of  Early  and  Lanipton 
to  have  furnished  Miss  Sands  at  the  time  of  the  sale 
of  1620  1 8th  St.  and  1867  Mintwood  PI.  and  the 
purchase  of  the  Winchester  with  an  accurate  and 
truthful  statement  of  the  facts  and  figures,  cannot  be 
questioned,  nor  is  there  any  room  left  for  a  claim 
that  they  did  so  account  or  seek  to  account.  This 
plain,  continuing  and  unperformed  duty  of  Early  and 
Lanipton  to  give  Miss  Sands  an  honest  and  truthful  ac¬ 
counting  of  the  transaction  having  been  shown.  Early 
and  Lanipton,  instead  of  discharging  their  duty  with¬ 
out  further  delay,  indignantly  demanded  a  full  and 
complete  accounting  from  Miss  Sands  covering  the 
transaction,  or,  what  is  tantamount  to  it,  that  every¬ 
thing  which  is  ob  jected  to  in  any  statement  be  specified 
(  Rec.,  453,  464).  Miss  Sands’  counsel  declined  to 
comply  with  such  demands,  and  at  Rec.,  466,  said: 

“In  response  to  the  request  of  counsel  for  the 
defendant  Early  for  information  as  to  what 
items  in  the  statements  of  account  of  Early  & 
Lanipton  were  attacked,  I  can  only  say  that  we 
assail  the  entire  account,  and  think  the  specific 
data  given  in  the  course  of  the  testimony  and 
in  the  pleadings  is  sufficient”  (Rec.,  4 66). 


Early’s  counsel  replied  (Rec.,  4 66): 

“We  shall  submit  to  the  Court  that  the  re¬ 
fusal  to  comply  with  this  request  is  equivalent 
to  an  admission  that  there  is  nothing  in  the  ac¬ 
counts  open  to  attack  which  could  not  be  satis¬ 
factorily  explained  if  reasonable  notice  were 
given”  (Rec.,  466). 

Moreover,  the  record  shows  that  from  the  begin¬ 
ning  to  the  end  of  the  testimony,  the  defendants  ingen¬ 
iously  sought  to  have  Miss  Sands’  counsel  state  on  the 
record  specifically,  in  addition  to  the  detailed  aver¬ 
ments  of  the  bill  of  complaint,  “what  items”  were 
claimed  “to  he  fraudulent  or  improper,  this  without 
prejudice  to  any  reasonable  right  to  add  others,  if  they 
should  hereafter  find  evidence  in  regard  to  it”  (Rec., 
187).  That  a  compliance  with  this  demand  would 
have  been  construed  to  be  a  waiver  of  Miss  Sands’ 
right  to  a  full  and  complete  accounting,  and  a  consent 

by  her  to  a  limited  accounting  covering  only  particular 
items  which  she  might  be  able  to  point  out  during  the 
course  of  the  testimony,  seems  too  manifest  to  re¬ 
quire  argument.  We  certainly  were  not  justified  in 
attempting  to  comply  with  those  demands,  and  thus 
reverse  completely  the  rule  which  requires  a  fiduciary 
representative  to  account  fully  to  the  cestui  quc  trust. 
I'he  Court  below  disposed  of  Early’s  contentions  in 
this  behalf  in  this  language  (Rec.,  99): 

“Their  position  that  they  had  already  dis- 
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closed  fully  is  shown  to  have  been  untrue,  and 
their  constant  demand  that  the  plaintiff  should 
give  them  particulars  of  all  claims  of  wrong¬ 
doing  on  their  part  is,  in  view  of  their  studious 
and  fraudulent  concealment  of  the  facts,  not  to 
be  countenanced.  They  have  covered  the 
plaintiff’s  business  from  her  sight,  and  now 
they  profess  to  be  greatly  outraged  by  her  re¬ 
fusal  to  tell  them  exactly  what  they  have  con¬ 
cealed.  It  is  for  them  to  show  what  they  have 
concealed,  the  fact  that  they  have  concealed 
having  been  clearly  shown  in  more  than  one 
instance,  from  which  their  disposition  to  con¬ 
ceal  in  others  is  but  a  natural  and  legitimate 
deduction.  They  must  assume  and  bear  the 
duty  of  such  a  rigid  accounting  as  the  law 
always  imposes  upon  unfaithful  stewards” 
(Rec.,  99). 

At  pp.  15-16,  of  Appellant’s  Brief,  through  a  care¬ 
fully  phrased  statement  omitting  the  material  record 
facts,  attempt  is  made  to  have  this  Court  believe  that 
ajppellants  were  found  jguilty  of  charges  of  fraud  . 
without  being  properly  advised  of  the  nature  of  the 
charges. 

Had  the  pleadings  herein  not  advised  the  defendants 
clearly  and  specifically  of  charges  of  fraud  which,  if 
true,  would  entitle  Miss  Sands  to  a  full  and  complete 
accounting,  the  defendants  would  certainly  have  been 
entitled  to  object  to  the  bill  for  lack  of  information  and 
require  the  allegations  to  be  made  more  specific.  But 
defendants  did  not  so  object,  and  a  reading  of  the 
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amended  and  supplemental  bill  itself  shows  that  there 
would  not  have  been  the  least  possible  ground  for  con¬ 
tending  that  the  charges  were  not  clear  and  specific 
(Rec.,  18). 

In  this  connection,  it  is  to  be  noted  that  a  reading 
by  the  Court,  of  said  amended  and  supplemental  bill 
would  not  be  possible  had  the  appellant  succeeded  in 
tlie  effort  to  keep  it  out  of  the  transcript,  which  ef- 
tort  is  attempted  to  be  justified  (pp.  1 9-20  Appellant's 
Rriet )  by  claiming  that  it  was  not  necessary  to  include 
it  in  the  transcript  because  it  was  already  "digested  in 
the  opinion  of  the  court  below."  Appellant  is  not 
consistent  in  assigning  this  reason,  because  it  is  to  be 
noted  that  the  original  bill  in  the  case  is  likewise  di¬ 
gested  in  the  opinion  of  the  Court  below  (Rec.,  68-71  1 , 
and  yet  appellant  directed  the  original  bill  (although  it 
had  been  superseded  by  the  amended  and  supplemental 
bill  >  to  be  copied  into  the  transcript  and  to  be  printed 
(  Rec..  1 1  ,*> ).  (  Rec.,  495  ).  It  is  not  apparent  why  appel¬ 
lant  wished  to  omit  the  amended  and  supplemental 
bill  from  the  transcript,  when  (at  p.  12  Appellant's 
I'-rief  ).  appellant  expressly  recognizes  and  says  that 
specific  reference  to  the  original  bill  (which  appellant 
caused  to  be  copied  into  the  transcript)  is  unnecessary 
••because  it  was  practically  superseded  by  the  amended 
and  supplemental  bill’  (p.  12  Appellant’s  Brief).  The 

severe  criticism  of  appellee's  counsel  for  putting  the 
amended  and  supplemental  bill  into  the  transcript 
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(pp.  19-20  Appellant's  Brief)  is  to  be  viewed  in  the 
light  of  the  claim  that  appellant  was  not  sufficiently 
appraised  of  the  charges  of  fraud  of  which  defend¬ 
ants  were  found  guilty,  which  claim  is  completely  dis¬ 
proved  by  a  reading  of  the  amended  and  supplemental 
bill. 

(n)  Attempt  to  Unload  Responsibility  on  A.  H. 
Stevens. 

Appellant  attempts  here,  as  also  below,  to  obliterate 
the  fact  of  defendants'  deception  and  fraud  in  this 
transaction  by  claiming  that  the  “exchange''  (al¬ 
though  the  documentary  evidence  demonstrated  that 
no  “exchange"  took  place)  was  discussed  by  them  with 
A.  H.  Stevens,  “a  real  estate  broker  and  a  cousin  of 
appellee'’  (p.  58  Appellant’s  Brief).  This  attempt  is 
sought  to  be  sustained  by  Lampton’s  testimony  at  Rec., 
468,  472: 

“The  Winchester  Apartment  House  was 
shown  Mrs.  and  Miss  Sands  by  a  Mr.  A.  H. 
Stevens ,  who  was  in  our  office. 

Q.  Well,  what  relation  is  he  to  Mrs.  Sands? 
A.  He  is  a  nephew ,  I  think ,  of  Mrs.  Sands. 

Q.  And  the  first  cousin  of  the  complainant T 
A.  Yes. 

Q.  Well,  who  negotiated  the  transfer  of  that 
property,  you  or  Mr.  Early  ?  A.  Why,  in  those 
matters  I  generally  did  all  of  the  figuring  and 
the  fixing  up  of  the  deals.  I  think  that  I  made 
this  deal  through  Mr.  Stevens  with  Miss 
Sands'  (Rec.,  468). 


“Q.  W  ith  whom  was  that  exchange  dis¬ 
cussed  before  the  exchange  was  made?  A. 
That  zeas  discussed  with  Mr.  Stevens  first ,  and 
with  Mrs.  and  Miss  Sands  afterwards,  and 
later  on  l  called  at  the  Mendotaj  they  were 
li\  ing  at  the  Mendota  then,  and  Mr.  Sands  was 
ill,  and  I  discussed  the  matter  with  Mr.  Sands” 
(Rec.,  472). 

Xot  only  is  this  testimony  urged  upon  the  Court  at 
p.  58  of  Appellant’s  Brief  as  being  important  and  vital, 
as  pi  eel  tiding  all  possibility  of  the  existence  of  the 
deception  and  fraud  which  has  been  proved  against 
Karly  and  Lampton,  but  later  in  Appellant’s  Brief  (p. 
loc)  1  attempt  is  made  to  give  color  to  the  claim  respect¬ 
ing  Air.  Stevens’  status  as  a  real  estate  broker  by  the 
use  of  the  language — 

Howard  Stevens,  nephew  of  Airs.  Sands, 
and  first  cousin  of  the  Appellee,  and  who  is  a 
real  estate  salesman”  (p.  109  Appellant’s 

Brief) 

and  again — 

“Air.  Stevens,  a  real  estate  broker  related  to 
appellee  and  her  mother”  (p.  109  Appellant’s 
Brief). 

There  is  no  possible  basis  in  the  record  for  this  ef¬ 
fort  of  the  defendants  to  relieve  themselves  from  their 
fraud  and  deception  in  this  transaction  by  such  refer¬ 
ence  to  Air.  Stevens. 
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In  the  first  place,  the  contention  is  completely  over¬ 
turned  by  Early’s  own  statement  to  Lampton  in  his 
letter  of  March  18,  1905  (the  time  of  the  closing  of  the 
Winchester  purchase)  (Rec.,  378) : 

“Young  Stevens  asked  me  for  money,  but  as 
I  had  received  none,  and  had  advanced  several 
hundred  dollars,  I  did  not  give  him  any,  and 
/  suppose  zvhat  you  promised  him  was  more 
in  the  way  of  a  gift  than  for  any  real  service  he 
rendered]  as  I  know  he  could  not  have  been  of 
any  real  sendee  to  you  in  the  matter,  except 
policy  ’  (Rec.,  378). 

In  the  second  place,  we  have  the  frank  and  positive 
testimony  of  plaintififs  mother,  Mrs.  Sands,  revealing 
identically  the  same  fact  which  is  so  clearly  revealed  in 
Early's  aforesaid  letter  respecting  Stevens: 

“I  looked  upon  him  as  a  boy,  hardly  as  a  real 
estate  agent  at  all.  He  had  just  gone  in  a  little 
while  with  Early  and  Lampton.  I  never  con¬ 
sulted  him  about  anything’"  (Rec.,  428). 

In  the  third  place,  we  have  the  testimony  of  Stevens 
himself  to  the  effect  that  he  had  been  in  the  army  prior 
to  the  time  that  he  was  first  connected  with  the  real 
estate  business,  that  the  first  office  he  was  connected 
with  was  that  of  Early  and  Lampton,  and  that  he 
thinks  the  date  was  about  February,  1905  (Rec., 
409),  which  would  make  it  the  month  preceding  the 
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Winchester  transaction.  Stevens  further  testified 
(Rec.,  410). 

‘-Mrs.  Sands  and  witness  got  permission  of 
c  enants  to  go  through  one  or  two  of  the 

the  'Vinchester-  Mr.  Lampton 
Id  witness  to  go  up  and  show  Mrs.  Sands 

h rough;  that  is  the  reason  he  went”  I  Rcc 
410). 

In  the  fourth  place,  we  have  the  silent,  yet  powerful, 
testimony  contained  in  one  of  the  letters  written  bv 
Hampton  to  Mrs.  Sands  in  the  following  year  1906 
(Mrs.  Sands  and  Miss  Sands  having  gone  io  Europe 
in  May  1906),  the  letter  being  dated  December  31 

I906-  3nd  statinS that  Mr.  Stevens  " continues  to  drink 
m  fact  is  drunk  most  of  the  time;  too  bad.” 

( See  Rec.,  424  showing  the  name  of  the  person  re¬ 
ferred  to  having  been  cut  out.  and  also  Rec..  437.  at 
"hich  Mrs.  Sands  testified  to  having  clipped  out  the 
name  betore  giving  the  letter  to  plaintiff’s  counsel,  ex¬ 
plaining  her  action  in  doing  so  as  follows :  “I  thought 
theic  was  no  reason  to  publish  it  around,  and  cut  it 
out.  )  Moreover,  the  record  contains  no  denial  of 
any  kind  by  the  defendants  concerning  this  letter. 

(o)  Attempt  to  Unload  Responsibility  on  Mr.  Sands 
as  Also  on  Mrs.  Sands. 

Let  us  now  give  brief  consideration  to  the  still  fur¬ 
ther  attempt  of  the  defendants  to  obliterate  the  fact  of 


the  deception  and  fraud  committed  by  them  in  this 
W  inchester  transaction  by  claiming  that  the  “ex¬ 
change"  was  discussed  by  them  in  advance  with  Miss 
Sands'  father,  Mr.  Sands.  As  already  noted  in  par. 
8  of  Early's  sworn  answer,  he  stated  (Rec.,  49) : 

“the  exchange  was  made  by  her  after  consulta¬ 
tion  with  and  the  approval  of  her  father,  upon 
whose  advice  she  relied  in  this  and  in  every 
transaction  relating  to  her  with  which  the  firm 
of  Early  and  Lampton  were  in  any  manner 
connected”  (Rec.,  49). 

As  we  have  already  seen  Early  has  disclaimed  re¬ 
sponsibility  for  anything  hurtful  to  him  in  this  answer 
on  the  ground  that  he  “was  very  ill  at  the  time.”  How¬ 
ever,  he  did  not  consider  the  supposed  illness  to  have 
infected  the  other  portions  of  his  answer,  so  he  urged 
the  other  portions  in  his  favor  with  great  freedom 
(notwithstanding  the  bill  expressly  waived  answer 
under  oath,  and  therefore  no  part  of  his  answer  could 
be  evidence  in  his  favor).  At  pp.  4-5  of  his  brief 
below  the  following  appears: 

“The  defendant  Early  alleged  in  his  answer 
that,  so  far  from  relying  exclusively  upon  the 
judgment  and  advice  of  the  defendants  Early 
and  Lampton  in  the  several  real  estate  trans¬ 
actions  of  which  she  complains,  complainant 
consulted,  was  aided  by  and  relied  upon  the 
judgment  of  her  father,  Mr.  Lawrence  Sands, 
who  for  many  years  had  been  in  the  real  estate 
business,  and  was  familiar  with  real  estate 
transactions  and  values.” 


Early’s  claim  in  this  behalf  is  repeated  at  p.  23  Ap¬ 
pellant’s  Brief. 

According  to  all  the  testimony  in  the  case,  Lamp- 
ton  s  alone  excepted,  Mr.  Sands  was  never  consulted 
in  any  way  about  the  proposed  Winchester  '‘ex¬ 
change,”  and  in  Lampton’s  testimony  it  is  evasively 
stated  merely  that  he  “discussed’’  the  “exchange”  with 
Mr.  Sands,  but  as  we  have  already  seen  nowhere  does 
Lampton  testify  that  he  acquainted  Mr.  Sands  with 
the  real  facts  which  the  Early  and  Lampton  Exhibit  C 
statement  concealed,  showing  that  the  transaction  was 
not  an  “exchange”  (Rec.,  472): 

“Q.  With  whom  was  that  exchange  dis¬ 
cussed  before  the  exchange  was  made?  A. 
That  was  discussed  with  Mr.  Stevens  first,  and 
with  Mrs.  and  Miss  Sands  afterwards,  and 
later  on  I  called  at  the  Mendota;  they  were  liv¬ 
ing  at  the  Mendota  then,  and  Mr.  Sands  zvas 
ill,  and  I  discussed  the  matter  zvith  Mr.  Sands” 
(Rec.,  472). 

Mr.  Sands  testified  (Rec.,  118): 

“Neither  Early  nor  Lampton  advised  with 
witness  in  regard  to  the  trade  for  the  Winches¬ 
ter,  and  he  never  knew  of  it  until  over  two 
years  afterwards.  Never  had  any  conversation 
whatever  with  either  Early  or  Lampton  con¬ 
cerning  that  trade.  7  had  nothing  to  do  zvith 
that  transaction  zvhatever;  it  zi*as  all  done  and 
kept  from  me — the  knozvledge  of  it  zvas  kept 
from  me '  ”  (Rec.,  118). 


99 


And,  on  cross-examination,  he  further  testified 
(Rec.,  124): 

“Q.  Did  your  daughter  or  your  wife  ever  ex¬ 
plain  to  you  why  they  had  not  told  you  about 
disposing  of  that  property  or  acquiring  the 
Winchester?  A.  Not  at  all.  It  had  been  rec¬ 
ommended  to  them  by  Early  &  Lampton ;  that 
was  all.  They  made  the  trade  without  consult¬ 
ing  me  at  all. 

Q.  But  my  question  is  did  they  explain  to  you 
why  they  had  never  even  mentioned  the  fact  to 
you?  A.  Oh,  no,  I  never  asked  them”  (Rec., 
124). 

Miss  Sands  testified:  That  Mr.  Sands  “was  so 
often  under  the  influence  of  liquor  that  I  (she)  could 
not  depend  upon  him  for  any  business  advice”  (Rec., 
130) ;  that  “Everyone  that  knew  him  knew  his  condi¬ 
tion”  (Rec.,  130);  that  “Mr.  Lampton  told  me  that 
he  would  look  after  my  interest — that  the  firm  would 
look  after  my  interest  as  carefully  as  though — they 
were  more  personally  interested  in  me  than  if  I  had 
been  a  relative.  Mr.  Lampton  personally  said  he 
would  look  out  for  my  affairs — as  he  would  for  his 
own  child,  and  that  he  knew  I  had  no  business  knowl¬ 
edge  and  my  father  was  not  able  to  be  of  any  assist¬ 
ance  to  me”  (Rec.,  133). 

“I  was  advised  to  give  1620  18th  street  and 
1867  Mint  wood  Place  in  exchange  for  the  Win¬ 
chester  apartment  house. 

Q.  Please  explain  fully  who  advised  you? 
A.  Mr.  Lampton  advised  that  it  would  be — 


said  that  it  would  be  an  excellent  trade  to  make 
and  that  we  should  lose  no  time  in  making  the 
trade,  as  the  opportunity  might  not  come  again. 

Q.  Did  you  consult  your  father  about  it? 
A.  I  never  did. 

O.  Do  you  know  whether  he  had  anything 
to  do  with  it  ?  A.  He  had  nothing  to  do  with  it. 

Q.  Where  was  he  at  the  time?  A.  He  was 
ill  in  the  Mendota  at  the  time. 

Q.  \\  hat  was  1867  Mintwood  Place  renting 
tor  at  that  time?  A.  $65  a  month. 

Q.  And  1620  1 8th  street?  A.  $100  a  month. 

Q.  Did  Early  &  Lampton  give  you  any  cash 
out  of  that  transaction?  A.  No. 

Q.  Did  you  advise  with  anyone  besides  Early 
&  Lampton  about  making  that  sale  or  exchange 
for  the  Winchester  ?  A.  No.”  (Rec.,  133-4). 

On  cross-examination.  Miss  Sands  further  testi¬ 
fied: 

“Q.  Was  there  ever  a  time  when  you  knew 
him  (Mr.  Sands)  that  he  was  not  capable  of 
making  a  valid  deed,  in  your  opinion?  A. 
When  he  was  under  the  influence  of  liquor. 

Q.  You  mean  at  the  time  he  was  actually 
under  the  influence  of  liquor?  A.  Yes. 

O.  That  is  true  of  most  gentlemen,  isn’t  it? 
A.  Certainly  it  is,  who  are  ever  under  that  in¬ 
fluence"  (Rec.,  152). 

i 

"Q.  What  T  want  to  know  is  who  arranged 
that  Early  &  Lampton  should  be  your  agents? 
A.  It  seemed  to  come  about  in  a  gradual  way. 
Mr.  Lampton  was  so  often  at  the  house  and 
speaking  of  trades”  (Rec.,  152). 
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“Q.  Now,  what  did  you  ever  say  to  them 
about  it  and  where  ?  A.  I  could  not  remember 
the  details,  except  that  we  were  always  sure 
and  I  was  always  sure  that  my  interests  would 
be  well  looked  after  by  their  firm”  (Rec.  153). 

“Q.  How  long  had  you  known  that  he  (Mr. 
Sands)  had  been  out  of  business  and  without 
resources  before  you  went  to  Europe?  A.  We 
were  living  together  as  a  family,  and  I  knew 
that  the  money  that  took  care  of  us  all  was 
simply  from  the  properties  that  Early  &  Lamp- 
ton  had  in  charge  for  me”  (Rec.,  155). 

“Q.  Your  father  was  left  behind  here?  A. 
Yes. 

Q.  And  knowing  that  he  had  no  resources 
of  his  own  you  told  these  gentlemen.  Early 
&  Lampton,  to  let  him  have  about  forty  or  fifty 
dollars  a  month?  A.  Yes.”  (Rec.,  155). 

“Q.  He  was  nervous  and  otherwise  disquali¬ 
fied  and  you  never  talked  business  with  him 
about  it  ?  A.  I  didn't  say  I  never  talked  busi¬ 
ness  with  him:  I  never  consulted  hint”  (Rec., 

159)- 

Mrs.  Sands  testified: 

“Q.  Did  you  ever  have  any  conversation 
with  either  Mr.  Early  or  Mr.  Lampton  regard¬ 
ing  your  daughter's  affairs?  A.  Yes,  I  did. 

Q.  With  which  member  of  the  firm?  A. 
Well,  most  always  with  Mr.  Lampton.  Mr. 
Early  would  refer  us  always  to  Mr.  Lampton. 

Q.  Do  you  recall  when  the  formal  power  of 
attornev  was  executed  by  vour  daughter  in 


the  early  part  of  1905 — do  you  recall  that  oc¬ 
casion?  A.  I  remember  it  well,  yes. 

Q.  And  how  did  that  power  of  attorney  come 
to  be  executed?  A.  Well,  through  their  sug¬ 
gestion  entirely.  They  said  by  doing  that  they 
would  be  able  to  save  our  property  and  give 
them  power — if  we  were  away  from  home  at 
any  time  they  could  could  right  on  and  look 
after  our  property  and  my  daughter  would  not 
have  anything  to  do  with  it,  and  she  would  just 
have  the  net  income,  and  we  were  not  to  ask  for 
any  more  and  we  never  did.  And  that  they 
would  protect  it.  They  said  that  they  would 
just  look  after  her  interests  entirely,  and  mak¬ 
ing  me  feel  more  comfortable,  knowing  that 
they  were  going  to  look  after  her  interests,  be¬ 
cause  I  could  not  do  it”  (Rec.,  208). 

”Q.  *Do  you  recall  when  the  Winchester 
apartment  house  was  acquired  by  your  daugh¬ 
ter?  A.  Yes. 

Q.  Do  you  know  how  it  came  to  be  acquired  ? 
A.  It  zvas  by  the  suggestion  of  Early  and 
Lampton ,  that  it  was  a  very  hue  piece  of  prop¬ 
erty ,  and  zee  would  miss  the  opportunity  of  our 
lives,  or  of  her  life ,  if  she  didn't  take  it. 

Q.  Who  said  that?  A.  Mr.  Lampton  said 
that  when  he  called  to  see  us  one  day,  and  he 
said  it  not  only  once,  but  a  good  many  times. 
Mr.  Sands  zvas  very  ill  at  the  time  and  zvas  not 
in  any  condition  to  be  consulted ,  and  we  left 
it  entirely  to  their  discretion. 

Q.  Please  state  frankly,  Mrs.  Sands,  what 
was  the  cause  of  the  then  condition  of  Mr. 
Sands?  A.  Well,  Mr.  Sands  was  drinking 
and  not  able  to  attend  to  a  thing — nothing.  So 
my  daughter  was  just  forced,  you  know,  to  rely 
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on  some  one  else,  and  the  ones  who  promised 

to  do  so  much  for  her. 

Q.  Had  Mr.  Sands  been  in  that  condition 
at  any  previous  time  ?  A.  Oh,  yes ;  for  a  great 
many  years. 

Q.  What  was  his  condition  in  October, 
1904?  A.  He  was  drinking;  had  been  that 
entire  summer. 

O.  What  do  you  mean  by  he  was  drinking? 
A.  Well— 

Q.  It  is  necessary  for  you  to  explain  partic¬ 
ularly. 

Mr.  Darlington.  Well,  now,  I  object  to  ex¬ 
planations  of  this  kind.  The  witness  is  show¬ 
ing  no  reluctance  to  explain  and  the  record 

ought  not  to  show  that  she  is. 

A.  Well,  these  things  are  very  unpleasant 
for  me  to  explain.  I  must  tell  it  just  as  it  is.  He 
was  drinking  to  such  excess  that  he  not  only 
then  was  not  able  to  take  care  of  anything,  but 
for  years  before  that,  through  that,  I  lost  a 

great  deal  of  property. 

Q.  What  is  Mr.  Sands’  condition  at  the  pres¬ 
ent  time? 

Mr.  Darlington.  Objected  to  as  immaterial, 
especially  in  view  of  the  fact  that  he  has  been 
put  upon  the  stand  as  a  competent  person  to 
testify  and  give  evidence  for  the  complainant. 
A.  Well,  at  the  present  time  he  is  drinking; 

not  very  much. 

Q.  Do  you  remember  when  he  took  the  wit¬ 
ness  stand  in  this  case?  A.  Oh,  yes. 

Q.  Was  he  drinking  at  all  then?  A.  Not  at 
all”  (Rec.,  208-9). 

“Q.  Were  there  or  not  times  when  he  was 
in  a  condition  when  you  and  your  daughter  dis- 


cussed  your  business  affairs  with  him?  A. 
Xo,  I  don  t  think  we  did.  He  just  seemed  to — 
he  lost  all  interest  in  things,  you  know. 

Q.  As  a  matter  of  fact,  did  not  you  and  your 
daughter  rely  upon  his  judgment  in  relation 
to  sales  and  other  matters  relating  to  your 
daughter's  property?  A.  1  don't  think  we 
ever  discussed  it  with  him  after  my  daughter 
gave  her  property  to  Early  and  Lampton — 
after  she  signed  that  contract,  you  know:  and 
she  just  left  everything  entirely  to  them. 

Q.  Do  you  recall  any  matter  concerning 
your  daughter’s  affairs  in  which  she  acted  in 
reliance  upon  his  advice? 

Mr.  Darlington.  Objected  to  as  calling  for 
an  opinion  and  not  for  facts. 

A.  Xo. 

O.  \\  hat  was  the  reason  that  you  and  your 
daughter  did  not  take  Mr.  Sands’  advice  in  con¬ 
nection  with  your  daughter's  affairs?  A.  Be¬ 
cause  we  didn’t  think  he  was  competent  to  give 
advice,  and  we  were  also  advised  not  to  do  it  by 
them;  just  to  leave  it  to  them  entirely"  ( Rec., 
209). 

“Q.  What  was  your  daughter  to  give  for 
the  \\  inchester.  A.  \\  ell,  she  was  to  give  the 
house  on  18th  street  and  1867,  1  think.  Mint- 
wood  Place. 

O.  \\  as  anything  else  said  by  him  ( Lamp- 
ton)  ?  A.  Only  that  we  would  miss  the  great¬ 
est  chance  of  our  lives  if  we  did  not  take  it,  as 
I  remember. 

Q.  Did  you  or  your  daughter  know  anything 
about  the  Winchester  ?  A.  Xothing,  only  from 
what  he  said. 
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Q.  Do  you  remember  anything  that  he  said 
about  the  Winchester — anything  in  particular? 
A.  Nothing,  in  particular,  only  that  it  was 
such  a  good  piece  of  property  to  have;  much 
better  than  the  houses  that  we  had;  it  would 
pay  us  more”  (Rec.,  210). 

On  cross-examination  Mrs.  Sands  further  testi¬ 
fied: 

“Long  before  Early  and  Lampton  took 
charge  of  daughter's  property  Mr.  Sands  was 
not  able  to  look  after  it,  and  he  was  not  able 
to  do  so  after  they  took  charge  of  it. 

“Q.  Do  you  mean  from  the  time  she  put  the 
Bristol  School  into  their  hands  for  collecting 
the  rent?  A.  Yes,  I  mean  from  the  time  they 
took  charge  of  her  property. 

Q.  That  was  in  July,  1904,  I  believe — about 

that  time?  A.  Yes. 

Q.  What  reason  did  you  and  your  daughter 
have  for  not  consulting  your  husband  about 
your  business  affairs  in  1904  and  subsequently  J. 
A.  Because  we  did  not  regard  him  competent 
to  do  anything,  or  to  look  after  it  (Rec.,  218). 

“Mr.  Lampton  advised  witness  and  daughter 
a  good  many  times  to  leave  the  city  on  account 
of  Mr.  Sands’  drinking”  (Rec.,  219). 

.further  cross-examined,  Mrs.  Sands  testified  (Rec., 
22  t  ) : 

“Q.  Did  or  did  not  your  daughter  consult 
you  about  her"  business  affairs?  A.  Not  when 
Early  and  Lampton  had  it,  for  I  know  nothing 
about  business.  I  would  refer  her  always  to 
the  ones  who  had  charge  of  her  business. 


knew  nothing  about  business;  if  I  had  I  would 
never  allowed  them  to  take  charge  of  it. 

Mr.  Darlington.  Now,  I  will  ask  the  Ex¬ 
aminer  to  repeat  the  question  and  please  an- 
swer  it. 

(The  pending  question  was  read  aloud  by 
the  Examiner). 

A.  Xo,  not  with  regard  to  investments  or 
anything  of  the  kind.  We  talked  it  over,  but 
she  consulted  them  entirely;  everything  was 
left  to  them,  everything. 

Q.  Mrs.  Sands,  I  am  not  asking  you  a  word 
about  Early  and  Lampton.  I  am  asking  about 
whether  your  daughter  did  or  did  not  consult 
you  about  her  affairs?  A.  Xo. 

Q.  Never?  A.  Why,  no,  she  did  not  con¬ 
sult  me  about  it.  I  could  not  give  her  anv  ad¬ 
vice. 

Q.  Then  she  did  not  consult  you?  A.  Why, 

I  suppose  not. 

Q.  Don't  you  know  whether  she  did  or  not? 
A.  Well,  Mr.  Darlington,  I  could  have  no  more 
directed  my  daughter  how  to  carry  out  any 
business  arrangements  than  a  child.  I  am 
ashamed  to  say  so,  but  such  is  the  case. 

Q.  Do  you  think  T  have  asked  you  whether 
you  were  capable  of  advising  her  or  not?  My 
question  was  whether  she  consulted  you  about 

them  at  any  time?  A.  No:  she  consulted 
them. 

Q.  Either  before  or  after  Early  and  Lamp- 
ton  took  charge  of  her  affairs?  A.  Oh,  of 
course,  she  did  before  they  took  charge  of 
things. 


Q.  Were  you  more  capable  of  advising  her 
then  than  afterwards?  A.  Well,  they  were 
considered — they  were  better  than  I  was  to  ad¬ 
vise  her. 

Q.  Well,  which  of  her  business  affairs  did 
she  consult  you  about?  A.  I  have  no  idea. 

Q.  Mention  one.  A.  I  could  not  tell  you, 
Mr.  Darlington.  I  had  nothing  in  the  world  to 
do  with  business,  and  I  am  very  sorry  I  can't 
enlighten  you  further. 

Q.  Then  why  did  you  say  she  did  consult 
you  about  them  if  you  cannot  remember  any¬ 
thing  she  consulted  you  about.  A.  Well,  we 
may  have  talked  little  matters  over,  but  I 
haven’t  the  slightest  recollection  of  directing 
her  in  business  affairs,  not  being  capable. 

Q.  I  am  trying  to  get  you  to  tell  me  whether 
she  did  consult  you  about  them?  A.  No,  she 
didn’t. 

Q.  Well,  were  you  mistaken  a  moment  ago 
in  saying  that  she  did?  A.  Then  I  was  mis¬ 
taken.  I  am  not  capable  of  giving  anybody  any 
advice  on  business  at  all”  (Rec.,  221). 

It  will  be  observed  from  the  latter  part  of  this  cross- 
examination  that  the  defendants,  not  content  with 
their  attempt  to  unload  responsibility  for  the  plain¬ 
tiff's  affairs  upon  Mr.  Stevens  and  Mr.  Sands,  also 
made  a  desperate  attempt  to  unload  such  responsibil¬ 
ity  upon  Mrs.  Sands. 

Dr.  Henry  B.  Deale  testified  that  he  attended  Mr. 
Sands  off  and  on  as  his  physician;  that  on  one  oc¬ 
casion  Mr.  Sands  was  ill  for  a  period  of  two  or  three 
months  (Rec.,  224).  “Had  a  very  much  enlarged 
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liver  with  fluid  in  the  abdomen,  and  very  weak  heart 
action  (Rec.,  225)  “frequently  caused  by  the  exces¬ 
sive  use  of  alcohol,  but  would  not  pretend  to  say 
that  it  was  necessarily  the  cause  in  this  case;  knows 
that  the  excessive  use  of  alcohol  causes  an  enlarged 

o 

liver,  with  the  other  symptoms  in  consequence  of  it 
(Rcc.,  225) ;  and  that,  although  he  saw  no  indication 
ot  any  mental  derangement  of  anv  kind  (  Rec.,  22^  ), 
“/  zcottld  not  consider  the  judgment  of  any  man  in  his 
condition  particularly  good ”  (Rec.,  225).  At  pp.  27- 
28  of  Appellant's  Brief  will  be  found  a  statement  of 
what  they  claim  to  be  the  substance  of  Dr.  Deale’s 
testimony  conveying  a  very  different  impression  from 
that  which  his  testimony  conveys. 

Notwithstanding  the  honest  character  of  all  this 
testimony  clearly  exhibiting  Mr.  Sands’  condition  (to¬ 
tally  at  variance  with  the  pretenses  of  the  defendants 
that  Miss  Sands  relied  upon  his  judgment,  and  not 
upon  the  advice  of  her  own  agents,  the  defendants), 
and,  although  it,  moreover,  clearly  appears  that  Lamp- 
ton  again  and  again  expressly  stated  to  Miss  Sands 
and  also  to  Mrs.  Sands  that  he  knew  Mr.  Sands  zvas 
not  able  to  be  of  any  assistance  to  plaintiff — 

and  that  he  (Lampton)  knew  I  had  no 
business  knowledge  and  my  father  was  not  able 
to  be  of  any  assistance  to  me”  (Rec.,  /??,  tes¬ 
timony  of  Miss  Sands). 
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“Mr.  Lampton  advised  witness  and  daugh¬ 
ter  a  good  many  times  to  leave  the  city  on  ac¬ 
count  of  Mr.  Sands’  drinking”  (Rec.,  219,  tes¬ 
timony  of  Mrs.  Sands). 

We  are  aware  of  no  testimony  by  Lampton  upon 
the  subject  excepting  (Rec.,  471): 

“Q.  What  can  you  tell  us  about  his  habits 
of  intoxication  and  their  effect  on  his  mental 
capacity,  and  capacity  for  business,  during 
your  knowledge  and  observation  of  him?  A. 
I  have  seen  Mr.  Sands  under  the  influence  of 
liquor  or  intoxicants.  I  have  never  seen  Mr. 
Sands  transact  any  business  that  he  was  not 
perfectly  capable  of  transacting. 

Q.  What,  in  your  opinion,  was  his  mental 
condition  and  capacity  to  transact  business 
during  the  years  1904  to  1908?  A.  My  opin¬ 
ion  is  that  Mr.  Sands  has  always  been  capable 
of  transacting  any  business”  (Rec.,  471). 

At  pp.  5-6  of  Early’s  brief  below,  allusion  is  made 

to  Miss  Sands  and  Mrs.  Sands  having  testified  that 

* 

Lampton  told  them  he  knew  Mr.  Sands  was  not  able 
to  be  of  any  assistance  to  Miss  Sands,  and  their  tes¬ 
timony  is  attempted  to  be  denied  in  that  brief  by  the 
positive  statement: 

“Mr.  Lampton  testifies  that  no  such  con¬ 
versation  ever  took  place.”  (pp.  Earlys 
brief  below). 

No  reference,  however,  was  given  to  any  place  in 
the  record  at  which  such  denial  by  Lampton  could  be 


found,  and  in  Miss  Sands’  brief  in  reply  (p.  76)  at¬ 
tention  was  called  to  the  absence  of  any  such  denial 
by  Lampton  in  his  testimony.  At  p.  24  of  Appellant’s 
Brief  here,  it  is  now  again  sought  to  deny  the  truth 
of  this  testimony  of  Miss  Sands  and  Mrs.  Sands,  but, 
since  Appellants’  attention  had  already  been  called  to 
the  absence  of  any  denial  by  Lampton,  the  same  pos¬ 
itive  mis-statement  that  was  inserted  at  pp.  5-6  of 
Early’s  brief  below  is  not  repeated,  but  instead  the 
statement  is  made  that: 

“Mr.  Lampton  does  not  corroborate  Ap¬ 
pellee  and  her  mother”  (p.  24,  Appellant’s 
Brief). 

Certainly,  Lampton’s  failure  to  deny  the  conver¬ 
sation  is,  in  effect,  a  corroboration,  yet  this  skillful 
phrasing  conveys  the  impression  that  Lampton,  in  his 
testimony,  did  deny  the  conversation  about  which 
these  ladies  testified.  This  is  only  one  of  the  many 
instances  of  this  kind  throughout  Appellant’s  Brief, 
which  brief  is  built  up  entirely  by  the  complete  omis¬ 
sion  of  reference  to  material  and  vital  proof  in  the 
case  and  by  the  liberal  use  of  skillful  phrasing  (con¬ 
veying  an  entirely  wrong  impression)  respecting  im¬ 
material  matters  discussed.  Moreover,  in  connection 
with  the  particular  conversation  with  Lampton  about 
which  these  ladies  testified.  Appellant’s  Brief  (p.  24) 
attempts  to  attack  their  testimonv  by  a  showing  that 
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Early  was  not  present  when  the  conversation  oc¬ 
curred — although  the  ladies  never  claimed  that  he 
was  (Rec.,  163),  and  by  a  further  showing  of  the 
same  thing  as  to  Limerick,  a  bookkeeper  of  Early 
and  Lampton  up  to  only  February,  1905,  and  not 
after  (Rec.,  334),  most  of  the  transactions  between 
Miss  Sands  and  Early  and  Lampton  including  this 
pretended  Winchester  “exchange.”  having  occurred 
afterward — whereas  the  ladies  never  claimed  that 
Limerick  was  present  at  the  conversation.  Miss  Sands 
had  merely  stated  (Rec.,  163): 

“There  probably  were  other  people  in  the 
office  at  the  time,  but  I  don't  recall  who  they 
were”  (Rec.,  163). 

It  is  certainly  strange  that,  without  having  Lamp- 
ton  give  any  testimony  in  denial  of  the  conversation, 
Appellants  should  seek  to  reflect  upon  the  ladies’  testi¬ 
mony  by  merely  producing  persons  who  were  not  pres¬ 
ent  when  it  occurred.  At  p.  24  Appellant’s  Brief,  it 
will  be  noted  how  adroitly  the  allusion  is  made  to  the 
“absence”  testimony  of  Early  and  Limerick,  as  if  ma¬ 
terial  and  important  and  reflecting  upon  the  testimony 
of  Miss  Sands  and  her  mother. 

Early  testified  concerning  Mr.  Sands  (Rec.,  455) : 

“Q.  How  long  have  you  known  Lawrence 
Sands  ?  A.  About  eighteen  years. 

Q.  During  that  time  what  observation  or 
opportunities  for  observation  had  you  for  de- 
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termining  whether  he  was  a  capable  business 
man?  A.  I  saw  Mr.  Sands  very  frequently, 
and  l  always  thought  that  he  was  extremely 
clever. 

Q.  And  by  ‘clever*  you  mean  what?  A. 
Clever  by  being  smart  as  to  real  estate  trans¬ 
action,  as  he  has  been  a  long  time  in  the  real 
estate  business  himself. 

Q.  \\  hat.  if  anything,  did  you  observe 
about  habits  of  intoxication  impairing  his 
mind  or  disqualifying  him  for  business?  A.  / 
never  saie  Mr.  Sands  more  than  three  or  four 
times,  probably,  when  he  was  very  intoxicated 
and  unfit  for  business,  in  that  period. 

Q.  What  was  his  condition  as  to  business 
capacity  from  1904  to  1908,  in  your  opinion, 
as  compared  with  what  it  had  been  earlier? 
A.  1  think  Mr.  Sands  was  equally  intelligent 
and  clever  about  all  real  estate  transactions” 
Rec.,  455). 

Roth  Lampton  and  Early  therefore,  admit  that  the 
testimony  of  Miss  Sands  and  her  mother  is  true  to 
an  extent  at  least  concerning  the  intoxication  of  Mr. 
Sands,  Lampton’s  testimony  being:  “I  have  seen  Mr. 
Sands  under  the  influence,  of  liquor  or  intoxicants” 

(  Rec.,  471),  and  Early’s  testimony  being:  “I  never 
saw  Air.  Sands  more  than  three  or  four  times,  prob¬ 
ably,  when  he  was  very  intoxicated  and  unfit  for  bus¬ 
iness,  in  that  period  (Rec.,  455) — Lampton  denying, 
however,  that  Mr.  Sands  was  ever  incapable  of  trans¬ 
acting  any  business  (“My  opinion  is  that  Mr.  Sands 
has  always  been  capable  of  transacting  any  business ”) 


(Rec.,  471 ),  whereas  Early  denied  merely  that  he  had 
seen  Mr.  Sands  “more  than  three  or  four  times,  prob¬ 
ably"  when  he  was  “very  intoxicated  and  unfit  for 
business'  (Rec.,  455).  Roth  Early  and  Lampton, 
nevertheless,  insisted  that  Miss  Sands  always  relied 
for  advice  in  her  transactions  upon  Mr.  Sands,  and 
not  upon  her  paid  agents,  Early  and  Lampton. 

This  last  insistence  by  Early  and  Lampton,  though 
too  absurd  for  discussion,  may  be  briefly  considered 
because  reflecting  upon  Early  and  Lampton.  Written 
evidence  was  produced  by  us  showing  the  utter  fal¬ 
sity  of  Early  and  Lampton’s  pretense  as  to  Mr.  Sands' 
status  with  reference  to  them.  This  written  evidence 
included  a  portion  of  undated  letter  written  to  Mrs. 
Sands  by  Lampton,  and  apparently  sent  while  Miss 
Sands  and  her  mother  were  in  Europe  (Rec.,  425)  : 

“Early  &  Lampton 
Real  Estate  Brokers 
Loans  and  Insurance 
Nos.  615  and  617  14th  Street,  N.  W. 

Washington,  D.  C., - , - ,  190 — 

All  about  your  affairs — &  if  you  will  let  me 
manage  him  he  will  be  all  0.  k.  With  regards 
to  you  and  Margaret,  I  am 

Yours  with  much  Respt., 

JAMES  J.  LAMPTON." 

The  phrase  “if  you  will  let  me  manage  him"  evi¬ 
dently  refers  to  Mr.  Sands,  and  Lampton,  when  on 


the  witness-stand  in  his  own  behalf,  did  not  deny  it 
but  merely  said  (Rec.,  475)  : 

“I  don't  know  whether  it  refers  to  Mr.  Stev¬ 
ens  or  not”  (Rec.,  475). 

Obviously,  Mrs.  Sands  would  not  have  been  ap¬ 
pealed  to  by  Lampton  to  “let”  him  manage  Mr.  Stev¬ 
ens.  who  was  in  no  sense  under  Mrs.  Sands’  control; 
but  it  may  be  assumed  that  she  would  be  supposed  to 
have  some  controlling  influence  over  Mr.  Sands  (her 
husband )  whose  unfortunate  condition  made  it  neces¬ 
sary  that  he  should  be  managed,  she,  as  his  wife,  be¬ 
ing  the  proper  one  to  try  to  do  it.  Then  again,  the 
suggestion  advanced  by  Lampton  that  said  letter  may 
have  meant  that  they  were  willing  and  able  to  man- 
aSc  Stevens  and  make  him  all  o.  k” ,  is  not  in  accord 
with  Early  and  Lampton’s  further  claim  that  Miss 
Sands'  interests  were  protected  by  Stevens,  and  that 
Lampton  consulted  him  about  the  Winchester  “ex¬ 
change”  before  it  was  made. 

In  addition  to  this  fact,  we  were  able,  fortunately, 
to  also  produce  two  other  letters  from  Lampton  (each 
on  the  Early  and  Lampton  letter-heading)  to  the 
same  general  effect  and  specifically  mentioning  Mr. 
Sands.  One  of  these  letters  is  dated  Dec.  31,  1906, 
addressed  to  Mrs.  Sands,  and  states  (Rec.,  424) : 

“Yours  to  hand  &  in  reply  beg  to  say  things 
here  are  o.  k.  Mr.  Sands  has  been  looked  after 
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properly  and  is  doing  finely.  We  cabled  you 
money  a  day  or  so  ago.  As  to  the  note  will 
arrange  with  Col.  Sands  about  it.  Leave  that 
to  me”  (Rec.,  424.) 

Pile  other  letter  is  also  a  complete  letter,  is  dated 
March  8,  1907,  and  is  addressed  to  the  plaintiff  her¬ 
self,  stating  (Rec.,  431) : 

“I  am  looking  after  your  affairs  as  best  I 
can  &  they  will  be  kept  in  shape.  Your  father 
is  doing  finely  take  much  interest  in  all  your  af¬ 
fairs  &  we  are  working  in  accord  to  enhance 
your  interests”  (Rec.,  431). 

In  view  of  this  conclusive  and  indisputable  show¬ 
ing  emanating  from  the  defendants  themselves,  surely 
there  is  no  room  left  for  contending  that  Miss  Sands 
and  her  mother  told  a  falsehood  in  testifying  that  they 
did  not  depend  upon  Mr.  Sands  for  advice,  but  relied 
upon  the»defendants  themselves.  The  defendants  cer¬ 
tainly  cannot  be  heard  to  say  that  they  relied  upon 
Mr.  Sands  protecting  plaintiff's  interests,  in  the  face 
of  this  positive  showing  that  they  stated  to  plaintiff 
t/hat  they  themselves  were  looking  after  her  affairs 
and  also  that  “Mr.  Sands  has  been  looked  after  prop¬ 
erly  and  is  doing  finely,”  clearly  demonstrating  that, 
although  Mr.  Sands  may  naturally  have  shown  an  in¬ 
terest  in  plaintiff’s  affairs,  Early  &  Lampton  were  in 
reality  looking  after  her  affairs  and  looking  after  Mr. 
Sands  as  well.  Of  what  consequence  is  it,  therefore, 


that  Early  testifies  he  thought  Mr.  Sands  was 
cle\er.  If  Mr.  Sands  was  “clever/’  certainly  Early 
and  Lainpton  must  have  been  more  clever  in  order  to 
look  after  him,  and  consequently  he,  obviously,  could 
have  been  of  no  real  service  to  his  daughter  in  pro¬ 
tecting  her  against  Early  and  Lainpton. 

Not  only  does  all  of  the  evidence  thus  far  referred 
to,  including  even  that  of  Early  and  Lainpton  them¬ 
selves,  corroborate  the  testimony  of  Miss  Sands  and 
of  Mrs.  Sands  with  respect  to  Mr.  Sands’  unfortunate 
condition,  but  it  is  also  corroborated  by  the  testimony 
°f  both  Ben  B-  Bradford  and  John  T.  Chesley  (two 
real  estate  men  who  were  friendly  with  Early  and 
Lampton,  dealt  with  them,  and  showed  by  their  gen¬ 
eral  testimony  while  upon  the  witness  stand  that  they 

were  inclined  to  the  defendants  rather  than  to  Miss 
Sands). 

Bradford  s  examination  regarding  Mr.  Sands  was 
given  at  defendants’  instance  and  was  not  responsive 
to  his  direct  examination  as  a  witness  called  by  Miss 
Sands.  The  testimony  was  objected  to  by  us  on  that 
ground,  and  the  objection  was  repeated  throughout 
his  examination  on  the  subject: 

“Mr.  Sullivan.  It  is  understood  that  my  ob¬ 
jection  applies  to  all  of  these  questions? 

Mr.  Poe.  Certainly. 

Mr.  Darlington.  Yes.”  (Rec.,  253). 


Howev  er,  Early  s  counsel  announced  when  the  ob¬ 
jection  was  first  made  by  us: 

\\  e  think  it  is  responsive  in  view  of  the  cir¬ 
cumstances  of  the  case.  If  not,  we  will  take  it 
.  .and  make  him  our  witness,  if  the  court  thinks 
it  is  not  responsive”  (Rec.,  252). 

Bradford's  testimony  on  the  subject,  given  at  the 
lefendants  instance,  was  as  follows  (Rec.,  2^-4): 

Mr.  Bradford,  what  do  you  know  about  Mr. 
Sands’  familiarity  with  real  estate  up  there  at 
that  time?  A.  Well,  he  ought  to  have  been 
pretty  well  acquainted  with  the  property;  he 
lived  there  for  years. 

Q.  Had  he  been  pretty  active  in  operation 
in  real  estate  at  that  time."'  A.  I  understood 
he  had.  I  never  made  any  deals  with  him,  but 
I  understood  he  had. 

Mr.  Sullivan.  I  move  to  strike  that  out  on 
the  further  ground  that  what  the  witness  un¬ 
derstood  is  manifestly  not  competent  evidence. 

Q.  Did  you  see  him  during  these  negotia-  * 
tions  (referring  to  Mint  wood  Home  transac¬ 
tion  of  October,  1904)  ?  A.  I  saw  him  down 
there  at  the  Bay  once  on  the  boat.  I  was  go¬ 
ing  down  to  Tunis  Mills,  and  as  I  got  off  Mr. 
Sands  was  there  and  I  had  quite  a  talk  with 
him  in  regard  to  this  deal.  I  didn’t  go  down 
to  see  him.  I  went  down  to  see  some  friends, 
and  he  said,  well  he  would  like  to  make  a  deal; 
the  trust  was  due  on  the  property,  and  it  was 
a  question  whether  lie  could  meet  the  interest 
and  taxes,  and  he  thought  it  was  advisable  to 
sell. 


Q.  Talking  to  you  intelligently  at  that  time? 
A.  Absolutely  so. 

Q.  What  was  his  condition  as  to  sobriety 
at  that  time?  A.  Absolutely  sober.  I  don’t 
think  he  could  have  gotten  a  drink  down  there 
at  any  price;  tried  to  get  one  myself  but 
couldn’t. 

Q.  Did  you  see  him  in  Washington  at  any 
time?  A.  While  the  negotiation  (of  the  .Mint- 
wood  Home  transaction)  was  going  on  I  saw 
him  in  Washington  two  or  three  times. 

Q.  What  was  his  condition  then  with  ref¬ 
erence  to  sobriety?  A.  Well,  I  think  he  zvas 
imbibing  some. 

Q.  What  was  his  condition  as  to  his  ability 
to  understand  the  business  he  was  attending 
to?  A.  He  seemed  perfectly  clear  in  that  re¬ 
spect”  (Rec.,  253-4). 

We  then  examined  Bradford,  on  re-direct,  as  fol¬ 
lows  (Rec.,  254): 

By  Mr.  Sullivan. 

“Q.  Mr.  Bradford,  do  vou  recall  talking  to 
Mr.  B.  H.  W  arner,  jr.,  and  myself  severally 
or  together  in  your  office  on  14th  street,  in  re¬ 
gard  to  this  matter ?  A.  Yes,  I  do.  (refer¬ 
ring  to  the  Mintwood  Home  transaction.) 

Q.  Do  you  remember  in  the  spring  of  1910 
having  a  talk  with  us,  in  which  you  told  us  that 
Mr.  Lawrence  Sands  was  a  drunkard?  A.  I 
don’t  believe  I  ever  said  that,  Mr.  Sullivan. 

Q.  What  is  your  recollection  as  to  what  you 
did  say?  A.  I  may  have  said  that  he  zvas 
drinking  at  the  time  pretty  hard. 
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Q.  At  what  time ?  A.  Well,  about  that 
time,  and  probably  two  or  three  years  prior  to 
that.  It  zvas  not  any  secret.  Everybody  in 
town  knew  it. 

Q.  That  he  was  drinking  hard?  A.  Yes” 
(Rec.,254). 

John  T.  Chesley,  another  witness  testifying  at  Early 
and  Lampton’s  instance  respecting  Mr.  Sands’  status, 
said  (Rec.,  463)  : 

“Q.  How  long  have  you  known  Lawrence 
Sands?  A.  About  since  ’98. 

Q.  1898?  A.  Yes,  sir,  since  ’98  I  have 
known  him. 

Q.  State  whether  you  saw  him  pretty  fre¬ 
quently  along  in  1906  to  1907  and  1908,  along 
there,  and  in  1905?  A.  I  used  to  meet  him 
occasionally. 

Q.  How  frequently  did  you  see  him  in  and 
around  the  time  that  this  Mintwood  exchange 
took  place?  A.  Well,  he  came  in  the  office 
there  several  times  before  he  went  to  Clai¬ 
borne;  he  went  down  to  Claiborne  about  that 
time,  and  then  came  back  again. 

Q.  My  question  is  about  how  frequently  did 
you  see  him  when  that  negotiation  was  on  for 
the  exchange  of  the  Mintwood  Place  or  the 
Mintwood  property?  A.  I  don’t  remember  the 
number,  but  several  times;  he  was  in  the  of¬ 
fice  there  several  times. 

Q.  Please  state  how  often,  if  ever,  you  saw 
him  so  much  under  the  influence  of  liquor  that 
he  was  incapable  of  transacting  business?  A. 
I  think  about  tzvice. 


cealed  by  Early  and  Lanipton  from  Mr.  Sands  as  well 
as  from  Miss  Sands.  In  the  second  place,  neither 
Miss  Sands  or  Mrs.  Sands  ever  claimed  Mr.  Sands 
to  be  “a  besotted  imbecile,"  but  have  simply  told  the 
facts  about  Mr.  Sands'  drinking-  which  made  it  im¬ 
possible  for  them  to  rely  upon  his  judgment  or  ad¬ 
vice  in  business  matters,  and  their  testimony  is  borne 
out  by  every  fact  and  circumstance  in  the  case.  In 
the  third  place ,  there  is  no  justification  for  the  attack 
upon  Miss  Sands’  or  Mrs.  Sands’  frankness  and  fair¬ 
ness  in  testifying  as  to  Mr.  Sands’  unfortunate  condi¬ 
tion,  as  is  apparent  from  a  reading  of  their  testimony. 
At  p.  24  of  Appellant’s  Brief,  a  further  attempt  to  re¬ 
flect  upon  Mrs.  Sands  testimony  is  made: 

or 

"It  is  a  somewhat  remarkable  fact  that  when 
Mrs.  Sands  testified  as  to  her  husband’s  con¬ 
dition  for  sobriety,  site  placed  the  time  and 
extent  of  what  she  was  pleased  to  call  his  ‘ha¬ 
bitual  intoxication,’  as  covering  the  exact  pe¬ 
riod  during  which  Early  &  Lanipton  had 
charge  of  appellee’s  affairs,  to  wit:  ‘From  Oc¬ 
tober,  1904,  to  January,  1908’  (Rec.,  p.  209)” 
(p.  -24-  Appellant’s  Rriet.) 

1  he  absolute  lack  of  basis  in  the  record  for  this 
contention  will  appear  from  a  reading  of  Mrs.  Sands’ 
testimony  at  Rec.,  208-9.  Near  the  foot  of  Rec..  208, 
she  testified  that,  previous  to  the-  acquisition  of  the 
Winchester  (March,  1905)  and  “for  a  great  many 
years'  previously.  Mr.  Sands’  drinking  disabled  him 
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from  being  relied  upon  to  attend  to  business.  Again, 
at  the  top  of  Rec.,  209,  she  testified  that  in  October, 
1904— 

“He  was  drinking  to  such  excess  that  he 
not  only  then  was  not  able  to  take  care  of  any¬ 
thing,  but  for  years  before  that ,  through  that, 
I  lost  a  great  deal  of  property”  (Rec.,  209). 

A  question  was  then  put  to  her  by  Miss  Sands’ 
counsel  which  was  limited  to  the  period  of  special  ma¬ 
teriality  in  this  case,  namely: 

# 

“Q.  What  I  want  to  know  is  whether  his 
state  of  intoxication  was  an  habitual  or  an  oc¬ 
casional  one  during  this  period  from  October, 
1904,  to  January,  1908?  A.  Habitual.” 

In  the  statement  of  the  evidence  in  the  record  here 
the  question  and  answer  do  not  appear,  but  merely  a 
narrative,  as  follows,  not  in  quotation  marks. 

“From  October ,  1904,  to  January ,  1908,  his 
state  of  intoxication  was  habitual  rather  than 
occasional”  (Rec.,  209). 

Taking  advantage  of  this  narrative  and  seeking  to 
have  the  Court  believe  it  to  be  the  volunteer  language 
of  the  witness,  Appellant’s  Brief  (p.  24)  makes  the 
above  quoted  adroit  and  subtle  attack,  without  the 
slightest  warrant  or  justification  in  the  record. 

Again  at  p.  26,  of  Appellant’s  Brief,  a  similar  adroit 
and  subtle  attack  upon  Mrs.  Sands  is  made. 


She  again  states  that  since  October,  1004 
t  lere  was  no  time  when  he  was  in  a  condition 
to  talk  business  except  the  time  'when  he  was  a 
witness  in  this  case !  (  Rec.,  223).” 

A  reading  of  her  testimony  at  Rec.,  22 3  will  dis- 

close  that  what  Mrs.  Sands  really  said  was: 

By  Mr.  Darlington: 

“Q-  ,Do  y°«  recall  any  time  when  lie  was  in 
a  condition  to  talk  business  or  talk  about  busi¬ 
ness,  except  the  tunc  when  he  was  a  5 witness  in 
this  ease,  since  October,  1904?  A.  No,  not  at 
all :  that  was  the  only  time.  /  don’t  know  any- 

thing  about  that  time,  whether  he  'was  capable 
or  not  (Rec.,  223). 

•Mrs.  Sands  further  testified  that  “many  times  he 
has  been  sober  for  a  month  at  a  time”  (Rec..  22]). 

Obviously,  therefore,  there  is  no  justification  for 

claiming  her  testimony  to  be  as  stated  at  p.  26  of  Ap- 
pellant’s  Brief. 

Still  again,  at  p.  27  of  Appellant’s  Brief,  it  is 
claimed — 

Not  a  single  witness  was  called  by  the  ap¬ 
pellee  to  corroborate  their  story  in  this  regard, 

except  that  of  the  family  physician,  Dr.  Henry 
1>.  Deale  etc. 

Surely,  Miss  Sands'  counsel  would  not  have  been 
justified  in  further  humiliating  these  ladies  of  evident 
culture  and  refinement,  by  putting  a  great  number  of 
witnesses  on  the  stand  to  testify  about  Mr.  Sands’  con- 
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dition,  in  view  of  the  conclusive  corroboration  fur¬ 
nished  by  all  the  facts  and  circumstances  of  the  case, 
including  the  letters  of  Lampton  himself  (already 
quoted),  the  testimony  of  the  witnesses  upon  the  sub¬ 
ject  examined  by  the  defendants  themselves,  namely, 
Bradford  and  Chesley  (already  quoted),  and  the  tes¬ 
timony  of  the  defendants  themselves  (already  quoted). 

Moreover,  aside  from  the  fact,  already  shown,  that 
Mr.  Sands  knew  nothing*  about  the  original  acquisi¬ 
tion  of  the  Winchester,  it  is  clearly  demonstrated  by 
documentary  evidence  that  Early  and  Lampton  were 
the  agents  of  Miss  Sands  in  said  transaction,  and  as 
such  agents  defrauded  her  and  neglected  her  interests, 
and  the  responsibility  therefor  could  in  no  event  be  es¬ 
caped  by  them  by  unloading  it  upon  Mr.  Sands.  This 
conclusion  is  emphasized  by  the  fact  of  Mr.  Sands’ 
unfortunate  condition  well  known  to  the  defendants. 

(p)  No  Exigency  Confronting  1620  18th  St.  and 
1867  Mintzvood  PL  in  March ,  1905. 

We  do  not  understand  how  the  fact,  had  it  been 
a  fact,  that  Miss  Sands’  properties,  1620  18th  St.  and 
1867  Mintwood  PL,  were  in  March,  1905,  confronted 
by  an  alleged  danger  of  foreclosure,  could  justify 
Early  and  Lampton’s  deception  and  fraud  in  connec¬ 
tion  with  the  disposition  of  those  properties.  Con¬ 
sequently,  the  statement  in  par.  8  of  Early’s  answer 
(Rec.,  49)  that  said  properties  “were  in  danger  of 
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foreclosure  sale  for  non-payment  of  the  secured  lia¬ 
bilities  thereon"  would  not  be  material,  even  if  true. 
I >ut  it  is  not  even  true. 

II  as  1620  1 8th  Street  liable  to  foreclosure  sale  in 
March  1905  when  the  pretended  Winchester  “ex¬ 
change"  took  place?  Certainly  not.  The  plaintiff 
had  acquired  it  less  than  five  months  before  (October 
1904)  and  both  the  Early  &  Lampton  Exhibit  C  state¬ 
ment  of  the  \\  inchester  "exchange”  (Rec.,  58)  and 
the  Chesley  statement  of  the  sale  of  1620  18th  St.  in 
March  1905  (Rec.,  284)  show  that  neither  taxes  nor 
any  instalment  of  interest  even  were  then  due  upon 
the  property*,  and  the  parts  of  the  same  accrued  to  the 
date  of  the  sale  of  1620  18th  St.  to  Lynn  had  to  be  cal¬ 
culated  and  adjusted. 

II  as  186 /  Mint  wood  /V.  m  danger  of  foreclosure 
sale  in  March  /905  when  the  pretended  IF  inchester 
txi  hangc  took  place /  Xo  one  has  given  such  tes¬ 
timony,  so  far  as  we  are  aware.  No  taxes  even  were 
then  due  upon  the  property,  and  the  part  of  same  ac¬ 
crued  to  date  of  sale  of  1867  Mint  wood  PI.  had  to  he 
calculated  and  adjusted,  as  appears  from  the  Early  & 
Lampton  Exhibit  C  Statement  (Rec.,  58)  and  also  the 
1867  Mintwood  PI.  Title  Co.  statement  (Rec.,  261). 
Moreover,  as  appears  from  the  Karlv  &  Lampton  Ex¬ 
hibit  C  statement  (Rec.,  58)  the  plaintifif  only  owed 
interest  on  1867  Mintwood  PI.  to  the  extent  of  $12.50 
(stated  to  be  balance  due  Nov.  28,  1904  on  $7500 
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trust  int.  5  per  cent).  \\  liile  it  is  to  be  noted  from  the 
1^67  Mint  wood  PI.  Title  Co.  statement  (Rec.,  261) 
that  in  closing  the  sale  of  1867  Mintwood  PI.  $387*5° 
interest  was  paid  out  of  the  proceeds  of  sale  (said  in¬ 
terest  consisting  of  said  $12.50  noted  in  the  Early  & 
Lampton  statement  and  a  year's  interest  additional 
$375),  it  is  also  to  be  noted,  as  furnishing  a  reason¬ 
able,  and  apparently  the  only  possible  expla¬ 
nation  of  this  discrepancy  of  $375  between 
the  two  statements,  that  Early  and  Lampton 
(through  Lampton)  had  on  October  28,  i9°4* 
secured  a  check  (Plaintiff's  exhibit  17)  from 
Miss  Sands  to  Lampton  s  order  foi  this  identical 
amount,  $375  (Rec.,  237,  265),  doubtless  telling  her 
(though  we  have  no  evidence  other  than  the  admis¬ 
sion  by  Lampton,  Rec.,  49°’  that  he  cashed  the  check, 
but  has  no  information  as  to  whether  Miss  Sands  is 
now  entitled  to  a  credit  for  that  amount,  and  these 
strong  attendant  circumstances)  that  Early  and 
Lampton  would  use  the  money  to  pay  the  year's  inter¬ 
est  on  1867  Mintwood  PI.,  though  they  failed  to  do 
so.  Evidently  fearing  that  Miss  Sands  might  recall 
the  fact  that  she  had  paid  this  $375,  they  refrained 
from  again  charging  her  with  that  amount  of  interest 
in  the  Exhibit  C  statement  which  they  prepared  (Rec., 
58)  ;  yet  they  did  not  use  the  $375  received  from  her 
check  in  paying  the  interest,  but  caused  an  additional 
$375  f°r  the  purpose  to  be  taken  out  of  the  proceeds  of 
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sale  of  1867  Mintwood  PI.  (Rec.,  261)  which  full  pro¬ 
ceeds  (without  any  such  duplicated  deduction  there- 
from)  belonged  to  Miss  Sands,  and  should  have  been 
accounted  for  to  her  by  Early  and  Lampton,  as  we 
have  rj ready  shown.  Early  and  Lampton  need  not. 
however,  have  been  so  fearful  of  the  plaintiff's  recol¬ 
lection.  because  she  trusted  them  implicitly,  and  conse¬ 
quently  paid  no  attention  to  the  matter  sufficiently  to 
cause  her  to  remember  what  Lampton  had  said  about 
the  purpose  tor  which  the  $375  check  was  wanted 
(Rec..  493)*  W e  have  sought  persistently,  but  in 
vain,  to  get  an  explanation  from  Lampton  as  to  where 
this  $375  received  from  plaintiff’s  said  check  went. 
At  Rec.,  237,  we  questioned  him: 

“Q.  Do  you  recall  what  this  check  was 
given  to  you  for?  A.  I  do  not,  Mr.  Sullivan. 

Q.  Have  you  any  way  of  ascertaining?  A. 

I  could  look  back  over  my  books,  but  I  don’t 
recall.  Miss  Sands  gave  me  a  number  of 
papers.  I  don’t  recall  just  what  they  are  for. 

O.  I  will  ask  you  to  look  it  up  and  he  pre¬ 
pared  to  answer  at  a  later  session?  A.  All 
right. 

Mr.  St  lli\  an  :  I  offer  this  paper  in  evi¬ 
dence. 

(The  check  referred  to  is  filed  by  the  Exam¬ 
iner  herewith,  marked  Plaintiff’s  Exhibit  No 
17). 

Mr.  Darlington  :  I  object  because  on  its 
face  it  is  an  individual  transaction  between  the 


plaintiff  and  Mr.  Lampton  and  not  the  firm  of 
Early  and  Lampton,  with  which  firm  alone  this 
suit  deals”  (Rec.,  237). 

At  Rec.,  265,  we  again  asked  him: 

“Q.  I  will  ask  you  to  turn  to  your  check  stub 
book  and  see  whether  you  have  a  notation 
therein  of  a  deposit  of  $375  on  October  28, 
1904?  A.  Yes,  $375. 

Q.  From  whom  did  you  receive  that 
amount?  A.  M.  C.  Sands”  (  Rec.,  265). 

Then  at  490,  we  further  questioned  Lampton: 

“Q.  My  question  is  what  credit  was  given  to 
her  for  it  ?  A.  Only  on  my  stub  check-book. 

Q.  W  ell,  what  was  done  with  that  credit  if 
it  was  given  to  her?  A.  Why,  it  was  only 
credited  on  mv  stub  book. 

Q.  Does  it  still  stand  to  her  credit,  so  that 
she  may  draw  it  ?  A.  I  don’t  know  that. 

Q.  Have  you  no  information  on  the  subject? 
A.  I  haven’t,  until  a  full  statement  is  made 
up”  (Rec.,  490). 

So  far  we  have  been  denied  any  explanation  as  to 
the  purpose  for  which  this  $375  check  was  taken  from 
Miss  Sands  on  October  28,  1904,  and  cashed,  nor  as 
to  the  disposition  made  of  this  $375.  That  it  was  ob¬ 
tained  from  Miss  Sands  for  the  ostensible  purpose  of 
applying  it  to  the  interest  on  1867  Mint  wood  PI.  but 
was  not  so  applied,  is  not  only  apparent  from  the 
facts  and  circumstances  already  referred  to,  but  cor¬ 
roboration  for  this  conclusion  is  found  in  the  further 


fact  that  (just  two  weeks  later),  on  November  u, 
1904,  Lampton  secured  another  check  from  Miss 
Sands  for  $163  which  he  admits  having  received  for 
the  purpose  of  paying  interest  on  another  house  be- 
longing  to  Miss  Sands  and  produces  his  canceled  check 
showing  the  payment  by  him  of  that  amount  of  $163 
to  Anna  M.  McCullum  (holder  of  $7,250  trust  at  4)4 
per  cent  interest  secured  on  1859  Mintwood  PI.)— 
See  Rec.,  257,  tor  Title  Co.  statement  showing  name 
of  Anna  M.  McCullum — see  Rec.,  265  for  Lampton’s 
$163  check  endorsed  by  Mr.  Harris  to  Anna  M.  Mc¬ 
Cullum,  and  also  Miss  Sands'  $163  check  to  Lampton 

and  see  Rec.,  265  and  448  for  Lampton’s  admission 
that  Miss  Sands’  said  $163  check  was  for  interest  on 
one  of  her  Mintwood  Place  houses— Lampton  saying 

"This  check  was  for  interest  on  one  of  the 
Mintwood  Place  houses”  (Rec.,  265). 

As  will  later  appear  in  the  discussion  of  the  $3,500 
Kehoe  note  transaction.  Miss  Sands  had  no  dealings 
with  Lampton  apart  from  the  firm  of  Early  and  Lamp- 
ton.  Lampton  was  the  member  of  the  firm  best 
known  to  Miss  Sands  and  with  whom  most  of  her 
interviews  and  correspondence  were  had,  and,  so  far 
as  appears,  Lampton  had  no  separate  business  or  office. 
The  Court  below,  accordingly,  held  that  in  the  ac¬ 
counting  directed  to  be  had  before  the  Auditor  Early 
and  Lampton  should  be  charged  with  the  above  $375 
check  of  October  28,  1904  (Rec.,  96). 


It  is  clear  from  what  has  been  shown  that  there  is 
no  basis  for  the  contention  at  pp.  63-4  of  Appellant’s 
Brief,  first  appearing  in  par.  8  of  Early’s  answer 
(Rec.,  49),  that  1620  18th  St.  and  1867  Mintwood  PI. 
were  in  danger  of  foreclosure  in  March  1905. 

Then  again,  the  existence  of  such  danger  is  hardly 
consistent  with  the  fact  (appearing  later  on  in  our 
discussion  of  the  Mintwood  Home  transaction)  that 
Early  and  Lampton,  only  a  short  while  previously, 
used  $2000  of  Miss  Sands’  moneys  to  pay  off,  nearly 
three  years  before  its  maturity ,  a  $2000  second  trust 
on  the  “Margaret”  apartment  house  upon  which  $2000 
second  trust  Miss  Sands  was  not  even  personally 
liable  (the  trust  note  having  been  signed  by  the  “straw 
man”  James  E.  Evans). 

(q.)  Appellant's  Claim  that  Miss  Sands  “got  the 
Equivalent  in  value  of  her  property and  that 
she  was  not  entitled  to  know  of  or  receive  the 
actual  purchase  consideration. 

This  contention  is  made  at  p.  64  of  Appellant’s 
Brief  and  the  argument  in  support  of  it  is,  that, , be¬ 
cause  it  is  usual,  in  exchanges,  for  parties  dealing  at 

arms  length,  to  enhance  the  value  of  their  respective 
properties,  therefore  the  agent  for  one  of  the  parties 
to  a  transaction  has  the  right  to  report  to  his  principal 
fictitious  value  not  a  part  of  the  actual  transaction, 
and  also  the  right  to  make  a  false  report  to  his  princi¬ 
pal  as  to  the  true  consideration.  It  is  further  argued 
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that  an  agent  is  not  required  to  turn  over  to  his  princi¬ 
pal  the  actual  purchase  consideration  derived  front  the 
sale  of  the  principal’s  property,  but  can  defend  his 
failure  so  to  do  by  a  claim  that  his  principal  “got  the 
equivalent  in. value."  It  is  inconceivable  how  it  could 
be  expected  that  such  contentions  as  these  should  re- 
teixe  serious  consideration.  See  authorities  collected 
at  pp.  —  this  brief. 

As  already  shown,  Karly  and  1  -anipton  represented 
to  Miss  Sands  that  they  were  merely  exchanging  her 
properties.  1620  18th  St.  and  1867  Mintwood  PI., 
each  subject  to  the  encumbrances  thereon,  for  the 
M  mchester.  Moreover,  in  the  statement  they  ren¬ 
dered  her,  pretending  to  state  the  transaction  as  it  was 
(  Exhibit  C  statement,  Rec„  58),  they  again  stated 
it  as  a  straight  exchange  of  the  properties,  and  con¬ 
cealed  the  facts  which  would  have  shown  what  Early 
and  Lampton  actually  received.  What  they  really  did 
was  to  buy  the  \\  inchester  from  Harper  at  $2q,ioo — 
$20,000  being  represented  by  trusts  thereon — and  vet 
this  fact  nowhere  appears  in  their  Exhibit  C  state¬ 
ment.  Instead,  they  inserted  the  false  and  fictitious 
figure  $32,000  (  subject  to  trusts  of  $20,000),  thereby 
making  it  appear  that  the  Winchester  had  an  equity 
of  $12,000.  This  concealment  was  devised  in  order  to 
further  their  suppression  of  the  facts  and  figures  as 
to  1620  1 8th  St.  and  1867  Mintwood  PI.  which  were 
being  sold  for  cash  to  two  different  parties,  and  not 
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being  exchanged.  In  X//V//  of  such  facts  and  figures, 
they  inserted  in  Exhibit  C  statement  further  fictitious 
figures,  to  make  it  appear  that,  in  exchange  for  said 
(fictitious)  equity  of  $12,000  in  the  Winchester,  her 
said  properties  had  been  turned  over  as  having  exactly 
the  same  equity,  $12,000  ($7,500  equity  in  1620  18th 
St.  above  trust,  and  $4,500  equity  in  1867  Mintwood 
PI.  above  trust  (Rec.,  58). 

The  true  facts  and  figures  which  Early  and  Lamp- 
ton  concealed  were: 

Xet  cash  (after  adjustment  of  taxes  and  expenses) 


from  1620  18th  St.,  sold  to  Lynn: 

Cash  deposit  (to  E.  &  L.) .  $500.00 

Com.  allowed  by  E.  &  L.  to  Lynn’s  agents....  240.00 

Balance  (to  E.  &  L.) .  2,940.52 

- —  $3,680.52 

et  cash  (after  adjustment  of  taxes.  &c)  from 
1867  Mintwood  PI.,  sold  to  Mrs.  Danenhower: 

Cash  deposit  (to  E.  &  L.) .  $150.00 

Com.  allowed  by  E.  &  L.  to  Mrs.  Danenhower’ s 

agents  .  100.00 

Balance  (to  E.  &  L.) .  1,652.16 

,  - 1,902.16 


Cash  from  these  properties  belonging  to 

Miss  Sands  .  $5,582.68 

Xet  cash  (after  adjustment  of  taxes,  ins.  and  ex¬ 
penses)  paid  by  Early  and  Lampton  for  the 
Winchester : 

Cash  deposit  (by  E.  &  L.) .  $200.00 

Balance  (by  E.  &  L. ) .  3,881.32 

-  4.081.32 


Cash  remaining  from  the  properties  after 
deducting  purchase  price  of  Winchester  $1,501.36 

To  which  must  be  added  moneys  taken  out  of  Miss 
Sands’  rent  account  as  pretended  excess  disburse¬ 
ments  in  putting  through  “exchange” .  393-49 

,  Early  and  Lampton  also  wrongfully  charged  a 
commission  for  representing  Miss  Sands,  when  in 
fact  they  were  defrauding  her .  500.00 


TOTAL  MONEYS  TO  WHICH  MISS  SANDS 
ENTITLED.  EVEN  IF  NOT  ELECTING 
TO  REPUDIATE  THE  WINCHESTER 
PURCHASE  AFTER  LEARNING  TRUE 
PACTS  .  $2,394.85 


As  already  shown,  Early  and  Lampton  concealed 
the  falsity  of  the  $393.49  item  inserted  in  their  Exhibit 
C  statement  as  a  charge  against  Miss  Sands,  and  they 
actually  took  that  amount  out  of  her  rent  account, 
as  being  excess  disbursements  pretended  to  have  been 
made  by  them  in  putting  the  “exchange”  through.  As 
a  matter  of  fact,  Early  and  Lampton  made  no  such 
disbursements,  but  the  same  were  assumed  and  paid 
b>  ^lr*  Lynn  and  Mrs.  Danenhower,  the  purchasers, 
and  the  above  cash  amounts  from  the  purchasers  were 
net  after  deducting  therefor.  At  p.  62  of  Appellant’s 
Hrief  an  unintelligible  attempt  is  made  to  defend  Early 
and  Lampton 's  conduct  in  actually  taking  from  Miss 
Sands  this  additional  sum  of  $393.49  which  they  had 
never  paid ,  but  which  had  already  been  taken  by  the 
purchasers  out  of  the  cash  moneys  due  Miss  Sands 
from  the  sale  of  her  properties. 

Again,  at  p.  63  of  Appellant’s  Brief,  a  further  unin¬ 
telligible  attempt  is  made  to  show  that— although 
Early  and  Lampton  never  refunded  to  Miss  Sands 
this  sum  of  $393.49  even,  nor  the  above  sum  of 
$Io°i-36  or  any  part  thereof,  and  although  they  con¬ 
cealed  the  facts  in  connection  therewith  from  her — 
yet  that  Miss  Sands  got  the  equivalent  of  these 
moneys.  Their  claim  is,  in  the  first  place,  that  they 
should  be  given  credit  for  the  $500  commission  which 
they  charged  Miss  Sands  for  representing  her  interests 


i35 


in  this  transaction.  The  answer  is  two-fold.  First, 
their  misconduct  deprives  them  of  all  right  to  com¬ 
pensation.  Second,  they  actually  received  from  Miss 
Sands  a  90-day  note  for  $500  representing  their  com¬ 
mission  (Rec.,  58),  showing  it  noted  in  Exhibit  C 
statement;  Rec.,  277,  showing  $500  note  of  Miss 
Sands  deposited  April  6,  1905,  to  Early  and  Lamp- 
ton’s  credit  in  Crane,  Parris  &  Co. ;  and  Rec.,  I43> 
showing  the  original  of  Miss  Sands’  $500  note  of 
March  27,  /905,  payable  at  Crane,  Parris  &  Co.). 
This  90-day  $500  note  of  Miss  Sands  dated  March  27, 
1905,  would  mature  June  26,  1905,  and  in  their  Win¬ 
chester  rent  statement  of  June  24,  1905,  a  charge 
appears  (Rec.,  149): 

“Crane,  Parris  &  Co.,  $187.50,” 

evidently  a  curtail  of  said  note.  Early  and  Lamp- 
ton’s  Winchester  rent  statements  and  also  their  gen¬ 
eral  rent  statements  to  Miss  Sands  contain  a  num¬ 
ber  of  other  charges  for  “Crane,  Parris  &  Co.,  Amt. 
paid  curtail  of  note,”  “Note,  Crane,  Parris  &  Co., 

etc.  (Rec.,  147,  148,  149),  but  the  items  are  8eneral 

and  indefinite,  and  many  statements  of  account  are 
altogether  missing.  The  accounting  before  the  Audi¬ 
tor  alone  may  be  able  to  disclose,  therefore,  how  much 
of  this  $500  note  has  been  paid  out  of  Miss  Sands’ 
funds,  and  obviously  whatever  has  been  should  be  re¬ 
funded  to  her.  At  p.  63  of  Appellant’s  Brief  another 


unintelligible  contention  appears,  to  the  effect  that  it 
is  to  be  assumed  that  this  $500  note  was  paid  out  of  the 
cash  excess  proceeds  received  by  Early  and  Lampton 
ft  om  the  sale  of  Miss  Sands'  properties,  though  such 
excess  was  concealed  from  her.  The  contention  is 
accompanied  by  the  positive  statement _ 

“Lampton  testifies  that  said  note  was  paid 
by  Early  &  Lampton  themselves,  and  is  not 
contradicted”  (p.  63,  Appellant’s  Brief). 

This  identical  statement  was  made  at  p.  9  of  Early’s 
supplemental  brief  in  the  Court  below,  but  the  state¬ 
ment  was  not  then,  nor  is  it  now.  supported  by  any 
reference  to  the  record  showing  such  testimony  to 
have  been  given,  and  at  p.  1 1  of  our  reply  brief  below 
we  called  attention  to  the  omission.  The  contention 
is.  moreover,  in  conflict  with  appellant’s  contention 
(p.  bo  of  Appellant’s  Rrief) : 

“In  view  of  the  real  facts  of  the  Winchester 
transaction,  even  if  appellee’s  counsel  was  suc¬ 
cessful  in  his  effort  to  show  that  more  cash  was 
received  from  1620  Eighteenth  Street  and  1867 
Mintwood  Place  than  was  paid  for  the  Win¬ 
chester.  he  would  merely  establish  the  fact  that 

Harper  made  a  pood  deal”  ( p.  60.  Appellant’s 
Rrief). 

In  one  breath  appellant  claims  that  Miss  Sands  was 
not  concerned  in  the  proceeds  derived  from  the  sale 
of  her  properties,  but  that  they  belonged  to  Harper. 


In  the  very  next  breath,  he  asks  the  Court  to  assume, 
without  any  testimony  or  inference  to  support  the 
assumption,  that  Miss  Sands’  $500  note  to  Early  and 
Lampton  for  commission  was  paid,  not  out  of  Miss 
Sands'  rent  accounts,  but  out  of  the  proceeds  which 
they  claim  belonged  to  Harper  derived  from  the  sale 
of  the  properties  in  question.  Why  should  Miss  Sands’ 
debt  be  paid  out  of  Harper’s  moneys?  This  is  not  ex- 
plained  by  appellant.  Then  again,  we  are  not  advised 
as  to  how  the  cash  excess  derived  from  Miss  Sands’ 
properties  over  and  above  the  purchase  of  the  Win¬ 
chester,  would  “merely  establish  the  faet  that  Harper 
made  a  good  deal  “  when  it  is  established  by  all  the 
evidence,  and  must  he  conceded,  that  Harper  never 
received,  and  was  never  supposed  to  receive,  any  cash 
excess  and  knew  nothing  of  it. 

Again,  it  is  to  be  noted  that  at  p.  63  of  Appellant’s 
Brief,  effort  is  made  to  convince  the  Court  that  the 
total  cash  excess  derived  was  $661.85,  which  amount 
is  stated  to  have  been  “ contained  in  the  $833.31  check 
to  Stone  &  Fairfax  .”  The  figure  $661.85  is  arrived 
at : 

1st.  By  wrongly  assuming  that  Miss 
Sands'  $500  note  for  Early  and 
Hampton's  commission  came  out  of 
these  funds,  and  in  also  wrongly 
assuming  that  it  is  chargeable  at  all 
in  view  of  their  frauds, — an  error  of  $500.00 


2nd.  By  wrongly  assuming  that  they  can 
take  a  $500  commission  as  the  agreed 
compensation  in  the  entire  transac¬ 
tion,  and,  in  lieu  of  paying  the 
agents  for  the  purchasers  of  Miss 
Sands’  two  properties  such  part  of 
their  own  commission  as  they  might 
feel  disposed,  can  allow  to  one  of  such 
agents  $240  additional  and  to  other 
$100  additional  out  of  the  net  pro¬ 
ceeds  of  sale  due  Miss  Sands, — an 
error  of  . 

3rd.  By  wrongly  assuming  that  a  payment 
of  $661.85,  or  any  other  sum  by 
Early  and  Lampton  to  another  broker 
out  of  proceeds  derived  from  the 
secret  sale  of  Miss  Sands’  properties 
would  be  countenanced,  in  the  face 
of  the  fact  that  Early  and  Lampton 
were  guilty  of  actual  fraud  in  making 
false  representations  to  her  about  the 
transaction,  as  also  of  constructive 
fraud  in  violating  their  special  duty 
arising  from  their  relationship  to  her 
to  protect  her  interests, — an  error  of 


340.00 


661 .85 


Total  amount  of  errors  employed  by  ap¬ 
pellant  in  his  figuring .  $1,501.85 

These  errors  do  not  include  but  are  in  addition  to, 
Early  and  Lampton ’s  liability  for  the  aforesaid  item 
of  $393*49’  and  for  refund  of  the  $500  commission, 
both  of  which  were  obviously  taken  out  of  Miss  Sands’ 
rent  accounts. 
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Appellant’s  position  in  this  transaction  seems  to 
be  identical  with  that  stated  at  p.  io  of  his  supple¬ 
mental  brief  below — 

“This  money,  it  is  to  be  noted,  was  Har¬ 
per s,  obtained  from  the  sale  of  the  properties 
Harper  received  in  exchange  for  the  Winches¬ 
ter,  and  it  is  no  concern  of  Miss  Sands  how  he 
disposed  of  it,  whether  in  commissions  to  Stone 
&  Fairfax,  his  agents,  or  otherwise”  (p.  io, 
Early’s  supplemental  brief  below). 

B.  WINCHESTER  FORECLOSURE  SALE, 

OCTOBER  1,  1907. 

i.  Sale  Did  Not  Realize  Sufficient  to  Satisfy 

the  Encumbrances. 

On  October  i,  1907,  the  “Winchester”  apartment 
house  was  sold  out  under  the  $5,000  second  trust 
thereon.  Charles  W.  Fairfax  and  James  J.  Lampton 
were  the  trustees  under  said  second  trust,  and  they 
sold  the  property  on  account  of  nonpayment  of  a 
$1,500  note  secured  by  said  second  trust,  which  note 
was  due  March  17,  1907,  and  also  for  non-payment  of 
interest  on  said  trust,  and  for  non-payment  of  taxes  on 
the  property.  The  property  was  bid  in  by  the  holder 
of  said  trust,  Joseph  W.  Harper,  for  $6,500,  which 
sum  was  insufficient  to  satisfy  said  second  trust,  with 
accrued  interest  thereon  and  on  the  first  trust,  together 
with  accrued  taxes,  trustees’  commission,  and  ex¬ 
penses. 
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2.  Rill  Alleged,  a.\d  Answers  Denied,  That  Sale 
Was  Due  to  Fraud  and  Neglect  of  Eari.y 

and  Lampton. 

Paragraphs  13  and  20  of  the  Amended  and  Supple¬ 
mented  Bill  alleged  that  the  loss  of  said  “Winchester” 
through  said  foreclosure  sale  was  due  to  the  fraud 
and  neglect  of  the  defendants,  who,  it  is  alleged,  failed 
to  protect  the  property,  although  amply  able  to  do  so 
out  of  the  trust  funds  to  which  plaintiff  was  then  en¬ 
titled  from  them,  her  trusted  agents,  advisers  and  trus¬ 
tees,  and  who,  it  is  further  alleged,  did  not  even  give 
the  plaintiff  any  advance  notice  of  said  foreclosure 
sale  ( Rec.,  25,  29-30).  It  is  also  alleged  in  said  para¬ 
graphs  of  the  bill  that  the  plaintiff  had  no  advance 
notice  or  knowledge  of  the  foreclosure  sale  from  any 

source,  and  did  not  learn  of  it  until  a  couple  of  months 
after  it  had  taken  place. 

In  their  answers,  the  defendants  admit  that  said 
foreclosure  sale  took  place  as  alleged,  and  that  it  did 
not  bring  enough  at  said  sale  to  discharge  the  second 
trust,  with  accrued  interest,  taxes,  expenses,  &c.  They 
deny,  ho\\e\er,  that  the  sale  took  place  without  ad¬ 
vance  notice  thereof  having  been  given  to  the  plaintiff, 
also  deny  that  they  were  guilty  of  any  fraud  in  con¬ 
nection  with  said  sale,  and  aver  that  the  funds  to 
which  the  plaintiff  was  entitled  from  them  at  the  time 
were  insufficient  to  enable  them  to  protect  the  property 
(Rec.,  39-40  and  43:  also  Rec.,  50-1  and  53). 
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3-  Before  Miss  Sands  Went  to  Europe  Affairs 
Represented  as  “Flourishing/’ 

Prior  to  their  sailing  for  Europe  in  May, 
1906,  Miss  Sands  (Rec.,  205),  and  her  mother 
(Rec.,  210  and  219),  were  told  by  Lampton  that  Miss 
Sands’  affairs  were  in  a  flourishing  condition.  Be¬ 
fore  the  acquisition  of  the  “Winchester”  Lampton 
prepared  a  statement  for  Miss  Sands  which  he  gave 
her  showing  prospective  net  rents  from  her  proper¬ 
ties,  and,  after  the  acquisition  of  the  “Winchester” 
he  prepared  and  gave  her,  just  before  she  sailed  for 
Europe,  another  such  statement  (“Plaintiff’s  Exhibits 
83  and  84,  Rec.,  351-2,  and  Miss  Sands'  testimony 
(Rec.,  438).  Although  Lampton  claimed  not  to  be 
able  to  identify  these  two  statements,  ‘‘Plaintiff’s  Ex¬ 
hibits  83  and  84,”  saying: 

“From  this  I  don't  remember.  I  might  have 
made  up  a  statement ;  I  might  have  asked  the 
bookkeeper  to  make  up  this”  (Rec.,  352), 

we  called  his  attention  to  page  34^  of  the  Early  and 
Lampton  press  copy  book  relating  to  rents,  showing 
that  between  May  22nd  and  31st,  1906  (the  last-named 
date  being  the  date  when  plaintiff  sailed  for  Europe 
(Rec.,  134))  one  of  said  statements  actually  was  pre¬ 
pared  and  press-copied  in  the  firm  books  (Rec.,  352-3). 
Lampton  told  Miss  Sands,  shortly,  before  she  sailed* 
for  Europe  that  Early  &  Lampton  would  never  send  her 


less  than  $150  a  month— that,  making  all  allowances 
for  repairs,  vacancies,  &c„  she  could  always  safely 

count  upon  that  amount  being  sent  her  each  month 
( Rec.,  174  and  188).  *• 

4-  W  mu:  Miss  Sands  in  Europe,  Correspondence 
Shows  Inconsiderate  Treatment  and  Per- 
pi.exino  Conduct  Toward  Her  Affairs. 

Miss  Sands  and  her  mother  had  intended  returning 
from  Europe  in  the  Fall  of  1906,  but  in  November, 
1906.  plaintiff  wrote  to  Early  and  Lampton.  address¬ 
ing  her  letter  to  Lampton  as  a  member  of  the  firm 
as  usual,  asking  if  there  were  any  reason  why  she 
and  her  mother  should  not  stay  abroad,  to  which 
Lampton  replied  that  there  was  no  reason  in  the  world 
why  they  should  not  stay  (Rec.,  179).  On  December 
31.  1906.  Lampton  wrote  to  Mrs.  Sands,  using  the 
Early  &  Lampton  letter-heading  as  usual,  saying: 

“Yours  to  hand  &  in  reply  beg  to  sav  things 
here  arc  o.  k.  Mr.  Sands  has  been  looked  after 

properly  and  is  doing  finelv.  Wc  cabled  vou 
money  a  day  or  so  ago.  *  *  *  (Rec..  434). 

After  January  4.  1907.  Early  and  Lampton  sud¬ 
denly  stopped  sending  to  Miss  Sands  the  promised  re¬ 
mittances  of  Si 50  a  month.— notwithstanding  their 
previous  assurance  to  her,  upon  the  faith  of  which 
(together  with  their  said  further  assurance  in  Decem¬ 
ber,  1906,  that  her  affairs  were  0.  k.”)  Miss  Sands 
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and  her  mother  had  remained  in  Europe.  The  plain¬ 
tiff  and  her  mother  were  practically  ignored  by  the 
defendants  for  a  period  of  many  months  following 
January  4,  1907,  during  which  time  they  sent  neither 
remittances  nor  explanations,  in  reply  to  appealing 
letters  sent  by  plaintiff  and  her  mother. 

The  correspondence  is  so  important  and  enlighten¬ 
ing  that  it  may  be  well  to  quote  from  it  in  extcnso,  in 
chronological  order : 

1.  February  22,  1907,  letter  by  Miss  Sands  (Rec., 
336)  : 

“Florence.  February  22nd . 

My  Dear  Mr.  Lampton: 

I  am  so  glad  to  hear  that  the  St.  George  Affair  is  all  fixed  up 
now  &  hope  that  &  everything  else  unll  continue  to  run  smoothly  in 
the  future.  I  never  dreamt  of  such  a  thing  happening,  and  even  now 
am  at  a  loss  to  know  why  it  did!,  as  we  only  use  our  net  income 
and  have  never  once  overdrawn!  our  $150  limit  since  coming  over  here. 
Haven't  you  alzoays  put  aside  the  necessary  amount  each  month  to 
take  (care)  of  the  properties  f  I  understood  that  was  what  was  being 
done  all  the  time  &  it  came  as  a  great  shock  when  we  heard  we 
were  about  to  lose  the  St.  George,  &  you  can  imagine  our  surprise 
as  well.  You  can’t  say  we  have  been  at  all  extravagant  over  here. 
I’m  sure  you  can’t,  as  we  have  only  had  our  $150  per  month  and  not 
even  that  during  October  &  November.  I  don’t  know  whatever  be¬ 
came  of  those  rents  ($300)  &  no  one  in  the  office  will  explain,  al¬ 
though  I’ve  asked.  Won’t  you  please  tell  me?  Them  the  rents  from 
the  Smith  house  at  1859  Mintwood  Place  were  sent  to  you  for  July, 
August,  &  Sentemebr  m-'k-ng  3  x  $6s— $105.  This  '-re  enough  to  pay 
for  the  papering  (which  T’m  mighty  sorry  you  paid  for). 

If  father  thinks  best  I  will  of  course  sell  the  Mintwood1  houses, 
as  I  realize  they  do  not  pay  enough  on  the  investment,  but  do  please 
Trot  bother  the  Smiths  by  sending  prospective  purchasers  through  their 
house.  They  might  leave  rather  than  be  annoyed.  If  their  house 
is  sold  I  must  make  some  arrangement  to  let  them  stav  as  long  as 
they  want,  because  it  wouldn’t  be  right  to  have  some  new  person  take 
their  house  &  home  right  from  them  when  fhev  are  unprepared.  I 
imagine,  though,  that  nothing  will  be  done  about  this  until  we  get 
home.  &  that  won’t  be  ,so  very  long  now — really  only  a  matter  of 
weeks  as  we  expect  to  come  in  April. 

Tell  Dorothy  I  exnect  hr>-  fo  s^nd  me  a  nost  c*m|  c0-.ii  ;n  an¬ 
swer  to  one  I  sent  her  from  Paris.  I  wonder  if  it  reached  her?  Tell 
her  T  want  to  know. 

Take  care  of  all  T  have,  please.  Love  to  vour  family. 

(Rec.,  336). 
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2.  March  8.  1907,  letter  to  Miss  Sands  by  Lampton 
on  Karlv  &  Lampton 's  letter-heading  (Rec.,  431  ): 

7 -v  .r  “W  ASIlINt.ToN  1).  C'  Mill  Xtl-  1  r>r»“ 

Dear  Margaret:  *’  ‘/l,K  w#,»  *90/. 

von  '°"r?  *  -''others  Inter  just  received  and  in  reply  beg  to  -av 

ceived  a  °„c’ 'W*  t'Y 

accommodate  her.  She  has  always  setlt  direct  to  vou°s"nce  the  replies 
she  demanded  amid,  to  about  ($.oo>,  &  the  interest  was  S1S7-0 

tZ  'yJlZi  Ur  fMhe\  ‘S  d0‘"g  ‘ak‘-  mudtlnterest  I"  all 

Vonr  mother  is  misXntdyVm^hs1'  iC'oXXt 

£>V  oHhe  notes  ".Ten. 

no,  renew  UnfS 

are  both  ,we°  wT  Xo'n^s^  am‘  *"  shap,;-  'Irs  &  frothy 
w  ith  regards  to  you  &  Mother. 

.  n  .  *  am  yours  most  respet, 

vec..  431).  JAMES  J.  LAM PTOX.” 

3-  Marcli  20.  1907,  letter  by  Mrs.  Sands  (Rec.. 

337 ) : 

Rear  Mr.  Lampton:  “Florence.  March  20th.  1907. 

\ours  of  the  8th  to  Margaret  just  received  She  is  not  in  o 
present  hutshe  will  write  you  so  that  her  letter  will  go  in  same  mail 

1°  wrote  vouTn  ‘'mv  hs?  lm  ^Ih  “*  °'le  °Cnt  for  over  two  months? 
April  or  the  nth  \f  M  ,ett%  that  we  must  come  home  the  last  of 
1  .  e  9th  of  Ma\.  Now  since  I  wrote  and*  asked  for  the 

mentioned  having  fern  t^Smi;^;^':"  b- [erY °V™ 

sent  it  then  vou  must  have  sent  it  in  nloM  r  1 *  U  If  you 
However.  I  have  receipts  for  every  dUe  us  from  >’ou- 

pSaW  for™ rent  s'.  ^mTmis.'at  "wt'e  ^  Sl  •Wave' 

Ftt  aSr£  S2€- n 

■t  you  send  i,  in  time  for  ns  ,0  sail  o,,  April  ^it^'erwt  ^ Tit 
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be  more,  and  I  think  the  sooner  we  get  home  the  better.  I  do  mot 
want  to  go  I  assure  you  for  nothing  bright  awaits  us,  but  we  can't 
content  ourselves  here  d’oing  nothing.  Margaret  was  obliged  to 
stop  her  vocal  lessons  about  a  month  ago,  so  now  there  is  nothing 
of  interest  to  keep  us.  You  said  not  a  word  about  the  Kahoe  note. 
Please  do  in  your  next  and  tell  me  you  have  put  it  back  in  bank  as 
you  promised  me  you  would1.  About  the  mistake  in  the  St.  George 
interest  I  told  you  just  what  Mr.  Sands  wrote  me  ‘ two  years  unpaid'; 
he  made  the  mistake,  not  I.  I  can't  help  feeling  that  you  will  look 
after  our  interests,  but  Mr.  Sands'  letters  nearly  [drive  me  wild.  I 
haven’t  heard  from  him  since  he  wrote  about  the  storage  bill,  which 
we  both  wrote  you  to  look  after,  and  I  sincerelv  trust  you  did”  (Rec., 

337) . 

4.  March  21,  1907,  letter  by  Miss  Sands  (Rec., 

338)  : 

“Florence,  March  21  st. 

My  Dear  Mr.  Lampton : 

Mother  wrote  you  some  weeks  ago  that  we  were  planning  to 
come  home  verv  soom.  Now  we  have  decided  that  we  will  sail  from 
Genoa  on  the  27th  of  April,  reaching  New’  York  on  the  nth  day 
of  May.  Of  course  wre  will  have  to  have  passage  money,  besides 
more  for  the  other  expenses  of  the  journey.  As  we  have  never  re¬ 
ceived  the  rents  for  February  &  March  we  have  $300  coming  to  us, 
&  by  the  middle  of  April  another  $150,  making  altogether  $450.  If 
you  will  advance  us  $100  on  the  next  month’s  rent  we  will  have  enough 
for  our  expenses  from  now  until  the  rith  of  May.  This  amount 
($550)  1  w’ould  like  you  to  deposit  at  once  with  the  White  Star  Line, 
as  usual,  so  that  they  can  cable  it  to  us  immediately,  as  heretofore, 
through  their  Paris  office-  You  know  we  never  received  any  rents 
at  all  in  September,  and  so  if  you  take  that  into  consideration  it 
will  not  be  necessary  for  you  to  advance  a  cent. 

We  have  set  our  hearts  on  coming  home  the  27th  of  April,  so 
please  don’t  let  us  be  disaopointed  in  this,  for  each  delay  means  addi¬ 
tional  expense.  Mother  hasn’t  been  very  well,  has  had  a  dreadful 
bone-felon,  so  there  will  be  a  doctor’s  bill  to  pay.  I  hope  you  will 
attend  to  all  this  promptly,  and  save  me  from  a  great  deal  of  worry, 
for  it  is  d'readful  not  to  have1  the  money  come  regularly,  and  keeps 
me  on  pins  and  needles  all  the  time.  Don’t  wait  to  send  the  money 
at  the  last  minute — just  before  wre  sail — for  we  need  part  of  it  now. 
You  know  I  said  that  amount  ($550.)  included  our  expenses  from  now’ 

( really  from  3  weeks  back)  until  we  sail.  I  would  like  to  know 
what  you  think  we  have  been  living  on  lately.  If  it  hadn’t  been  for 
the  rent  from  1859  Mintwood  I  don’t  know  what  would  have  become 
of  us.  You  can’t  really  blame  us  for  staying  over  this  winter  when 
you  assured  us  in  the  fall  that  everything  was  (0.  AY  and  there  was 
no  need  of  us  returning  then. 

I  am  signing  the  blank  notes  and  returning  them  to  you  as  you 
requested.  I  must  say  I  hate  to  sign  them  &  send  them  so  far  at  the 
mercy  of  any  dishonest  postman  who  might  intercept  them  on  the 
way,  but  I  will  have  the  letter  registered  so  as  to  lessen  the  risk.  I 
wish  you  would  tell  my  father  I  have  signed  these,  and  also  for  what 
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amounts,  so  that  he  will  not  hold  this  up  to  me.  He  writes  such  dis¬ 
tressing  letters  always  about  business  affairs  &  worries  us  terribly. 
There  is  no  pleasure  or  peace  in  staying  over  here  under  such  un¬ 
happy  circumstances,  so  we  don’t  intend  staying  one  bit  longer  than 
April  27th. 

Father  says  I  have  increased  the  incumbrance  on  the  Mintwood 
Place  house  ( 1859 ).  I  fully  understood,  or  thought  I  did',  that  the 
incumbrance  was  reduced  $500,  and  that,  when  I  left  home,  the  amount 
was  almost  all  paid  off. 

I  must  close  now,  so  that  this  will  go  out  in  the  noon-  mail,  & 
reach  the  ship  in  time  for  you  to  get  it  in  10  days. 

Let  me  know  as  soon  as  you  get  this,  so  I’ll  know  the  notes  are 
safe. 

We  will  sail  on  an  earlier  date  than  the  27th  if  possible,  as  mother 
is  anxious  to  get  down  in  the  country  for  the  summer  &  I  want  to 
visit  in  Georgia.  So  please  do  settle  all  this  in  a  great  big  hurry,  and 
oblige”  (Rec.,  338). 

5.  March  22,  1907,  letter  by  Miss  Sands  (Rec., 

339 ) : 

“Florence,  March  22nd. 

My  Dear  Mr.  Lampton : 

1  wrote  you  yesterday  morning  that  we  were  planning  to  come 
home  on  the  27th  of  April,  and  a  few  hours  later  found  that  the 
s>hip  sails  on  the  25th  of  April  instead  of  the  27th,  so  am  writing  at 
once  to  let  you  know. 

We  are  especially  anxious  to  go  then,  •  as  two  friends  are  sailing 
on  that  ship,  and  we  should  be  so  glad  to  have  company  on  such  a 
long  trip. 

We  are  coming  on  the  ‘King  Albert’  of  the  North  German  Llovd' 
Line. 

Please  arrange  this  and  cable  to  me  right  away,  so  that  we  will 
ha\e  the  money  in  hand  at  once,  or  we  won’t  be  able  to  get  passage” 
(Rec..  339). 

6.  March  25,  1907,  letter  by  Miss  Sands  (Rec., 

339) : 

"Florence.  March  2$th. 

My  Dear  Mr.  Lampton: 

I  am  writing  this  in  time  to  catch  an  early  steamer  so  that  you 
will  receive  it  about  a  couple  of  days  after  my  other  two  letters  to 
you. 

It  has  occurred  to  me  that  if  you  find  it  impossible  to  send  us 
the  money  to  come  home  with  immediately,  you  might  use  one  of  the 
notes  I  signed,  for  that  purpose.  We  will  need  not  'less  than  $550., 
which  will  cover  our  expenses  here  and  all  those  of  the  homeward 
trip,  as  I  said  before.  The  interest  on  this  will  be  slight,  and  we 
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can  much  'better  afford  to  do  this  than  to  wait  over  here  until  rates  are 
higher,  and  until  lit  becomes  so  warm  in  Florence  that  we  will  be 
forced  to  go  to  the  mountains. 

I  believe  I  also  told  you  that  we  have  friends  who  sail  on  the 
25th  of  April,  and  are  especially  anxious  to  be  with  them. 

Please  deposit  the  $550  with  White  Star  Line,  &  instruct  them 
to  cable  same  to  us  through  their  Paris  Branch  as  usual.  Of  course 
I  mean  for  you  to  pay  the  amount;  of  cable  and  for  the  slight  tax  on 
the  Traveller’s  checks,  so  that  our  $550  will  be  clear.  The  cabling 
will  be  $1-50.  I  think,  and  the  rest  will  not  amount  to  more  than  $2.7 5. 
Please  do  t his  today  and  1  shall  be  much  obliged  to  you. 

This  is  the  last  bothersome  old  letter  you’ll  get  from  across  the 
Atlantic  if  you  do  your  part!  Please  don’t  let  me  be  disappointed!!!” 
(Rec..  339). 

7.  April  15,  1907,  letter  by  Miss  Sands  (Rec.,  340) : 

•‘Florence,  April  i$th. 

My  Dear  Mr.  Lampton : 

I  wrote  to  you  about  the  21st  of  March,  enclosing  the  notes  you 
had  requested  me  to  sign,  and  asked  you  to  make  immediate  arrange¬ 
ments  about  sending  us  money  to  come  home.  It  is  now  April  15th, 
just  a  week  exactly  before  we  were  to  have  left  for  Genoa  in  order 
to  sail  on  April  25th.  and  as  yet  we  have  not  received  a  cent  or  any 
word  from  you,  so  I  don’t  see  how  it  is  possible  for  us  to  leave  when 
we  had  planned  to.  You  must  bear  in  mind  the  fact  that  it  is  necessary 
to  book  passage  some  weeks  in  advance  of  sailing  date  in  ordler  to  get 
a  stateroom.  This  we  were  of  course  unable  to  do  as  zoe  did  not  have 
the  money  with  which  to  make  the  necessary  deposit.  I  wonder  if 

you  realize  that  it  has  been  since  the  4th  of  January  since  you  sent 

us  a  cent  of  money?  There  is  no  possible  excuse  for  this,  at  least 
you  have  given  us  none  at  all,  &  you  can  imagine  how  very  unpleasant 
it  is  to  be  without  money  or  the  slightest  possible  explanation  as  to 
the  reason  why  none  has  been1  sent.  The  next  ship  leaves  on  May 

Qth  and  we  will  endeavor  to  take  that  one  unless  something  unfore¬ 

seen  happens.  If  the  money  has  been  sent,  and  has  not  yet  reached 
11s,  we  will  immediately  procure  passage  for  May  Qth,  but  what  remains 
will  of  course  not  be  sufficient  for  the  necessarv  expenses  of  an  addi¬ 
tional  two  weeks  stay  over  here,  so  please  send  another  hundred  dol¬ 
lars  at  once  by  cable  through  the  White  Star  Line.  You  remember 
I  said  the  $550  would  be  sufficient  to  cover  our  expenses  until  sailing 
April  25th  &  naturally  the  same  sum  would  not  be  sufficient  for  a 
longer  stay. 

I  am  counting  on  your/ doing  nothing  to  disappoint  11s,  as  we  are 
anxious  to  get  back  &  get  settled  for  the  summer”  (Rec.,  340). 

8.  April  18,  1907,  letter  by  Mrs.  Sands  (Rec., 

340-0: 

“Florence,  April  iSth,  1907. 

Dear  Mr.  Lampton: 

Again  we  have  ‘been  disappointed  in  doing  what  we  wanted  to 
by  your  neglecting  to  send  us  the  money  you  promised  we  should  have 


148 


in  order  to  get  our  passage  home,  and  pay  all  of  our  indebtedness 
here.  You  know  you  have  not  sent  us  any  money  even  to  pay  our 
board  with  since  the  4th  of  January.  Margaret  sent  you  those  blank 
notes  you  requested  her  to  sign  and  she  inimeditelv  wrote  you  if  you 
could  do  no  better  to  get  us  five  hundred  and  fifty  dollars  on  one 
ot  the  notes  which  if  you  had  done  would  have  enabled  us  to  have  paid 
up  everything  and  enough  for  our  passage  money.  She  also  told  you. 
and  so  did  I.  if  you  put  it  off  that  that  amount  would  not  do.  and 
rnat  was  why  she  wrote  you  a  few  days  ago  for  an  additional  hundred, 

loday  I  find  that  the  rates  have  gone  up.  or  rather  there  is  such  a 

demand  for  staterooms  that  we  are  not  sure  we  can-  get  one  for  May 
Qth  for  what  we  could  have  had  a  splendid  one  for  on  the  2=;th  that 
we  both  wrote  you  we  wanted  to  sail  then.  Certainly  if  vou  can’t 
sc.„  us  an-v  mone>’  I  will  have  to  try  some  one  else,  and  if  I  do  it 
will  fie  a  great  reflection  on  you,  especially  when  you  remember  that 

we  have  security  enough  tied  up  in  your  hands  (the  Kehoe  note  I 

refer  to)  to  get  us  this  money  without  begging  vou  for  it.  It  is  a 
shame  the  way  you  have  treated  us.  By  ‘you’  I  mean  your  firm. 

1  certainly  expected  more  from  you  if  I  didn’t  your  partner;  at  least 
l  think  we  are  entitled  to  a  reply.  This  is  the  last  time  T  am  going 
to  write  and  if  you  don't  intend  to  send  the  monev  cable  right  awav 
that  I  may  make  other  arrangements. 

Very  truly, 

MRS.  L.  SANDS. 

’’More  than  two  weeks  ago  I  received  your  letter  saving  the  nert 
week  you  would  send  us  money.  Needless  to  say  we  have  not  received 
it  as  it  was  not  sent  ( Rec.,  340-1). 


9-  April  24.  1907,  cable  by  Miss  Sands: 

“Lampton.  Money  answer.  Sands’*  (Rec.,  341). 

10.  May  6,  1907,  cable  to  Miss  Sands: 

fP  Sar‘^js-  hirenzi.  Return  deed.  Sending  money.  Lampton.” 
(  Kec..  2^— cablegram  being  press-copied  in  the  firm  press-copy  books 
thus  showing  that  the  signature  -‘Lampion”  was  not  understood  to 
make  the  cable  a  personal  one  from  Lampton). 


11.  May  7.  1907,  letter  by  Miss  Sands  (Rec.. 
341-2) : 


My  Dear  Mr. ‘Lampton: 


“Florence,  May  yth,  U)0~. 


Here  it  is  the  7th  of  May  &  not  one  word  from  you  vet  in  answer 
to  our  numerous  letters,  sent  weeks  ago,  and  also  a  cable  cent  two 
weeks  ago  requesting  an  answer. 

VY  hy  is' it  that  for  over  four  months  we  have  not  received  a  cent 
from  your  firm  and  moreover  no  explanation  as  to  why  nothing  has 
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been  sent  ?  I  am  perfectly  indignant  at  this*  '.treatment,  and  insist 
upon  some  sort  of  explanation  at  once.  I  consider  the  way  we  have 
been  ignored  most  unbusinesslike,  and  highly  discourteous  to  two 
women  who  have  depended  upon-  you,  as  one  of  their  agents,  while  so 
far  away. 

We  intend  to  come  home  very  soon  &  if  you  find  it  impossible 
to  forward  the  money  I  ask  that  we  may  be  informed  of  the  fact  at 
once,  please,  so  that  we  can  make  arrangements  through  another 
source.  As  you  hold  my  note  for  $3300,  &  collect  all  my  rents,  it  is 
only  quite  natural  that  I  expect  to  receive  regularly  from  you  what 
is  mine  &  that  I  should  send  to  you.  when,  for  any  reason,  the  money 
doesn't  come.  I  have  written  repeatedly,  requesting  and  expecting 
prompt  answers,  but  not  a  line  comes,  and  naturally  I  am  anxious  and 
worried. 

I  know  from  various  sources  that  my  father  is  not  well,  and 
wants  us  to  come  home,  and  of  course  we  mean  to  do  so,  as  soon  as 

we  have  our  passage  money  in  hand.  In  a  letter  from  you  to  mother, 

dated  March  25th,  you  said  you  would  send1  money  the  following 
week.  It  has  never  come.  You  also  said  you  would  send  what  we 
needed  as  soon  as  you  heard  how  much  we  needed.  I  had  already- 
written  you  a  letter  telling  exactly  how  much  to  send,  which  you 
must  have  received  before  the  fifth  of  April,  and  also  enclosedl  the 
notes  you  asked  me  to  sign.  It  was  then  our  plan  to  sail  .April  25th. 
with  ‘friends,  but  as  nothing  came  from  you  we  could  not.  Then 
we  had  a  room  reserved  on  a  steamer  sailing  May  Qth,  two  days  from 

now,  but  still  no  money,  &  that  had  to  be  given  up.  We  have  thus 

lost  the  opportunity  of  going  with  friends  on  two  occasions.  You 
may  remember  that  I  told  you  to  take  one  of  the  notes  I  signed,  and 
get  the  amount  of  money  I  asked  for  on  that,  if  there  was  any  difficulty- 
in  your  getting  it  any  other  way.  To  have  done  that  would  have  been 
perfectly  simple. 

We  have  had1  nothing  to  live  on  but  the  rent  from  1859  Mint  wood 
Place,  and  that  will  soon  cease  as  the  house  has  been  sold,  and  the 
rent  will  no  longer  come  directly  to  me.  That  of  course  is  a  mere 
pittance  and  not  sufficient  to  pay  the  board  &  all  incidental  expenses 
of  two  people. 

I  wonder  if  you  think  we  can  get  what  we  need  from  the  other 
Mrs.  Sands,  my  father’s  step-mother?  I  might  as  well  tell  you  that  she 
&  her  daughter  are  as  close  as  clams  and  wouldn’t  lend  us  a1  cent  for 
the  world.  I  wouldn’t  stoop  to  ask  them  for  a  loan  of  money,  no 
matter  how  small,  for  I  know  they  wouldn’t  care  to  give  up  a  cent 
even  if  it  were  repaid  with  interest.  They  leave  tomorrow  for  Venice 
&  so  we  will  see  no  more  of  them. 

If  it  were  not  for  the  courtesy  of  our  landlady  we  would  feel 
even  more  dreadfully,  than  we  do  now,  but  I  have  explained  to  her 
that  I  depend  upon  receiving  my  income  from  onq  in  charge  of  my 
affairs  at  home,  &  each  time  you  said  you  would  send  money  I  have 
told  her  so,  but  she  must  be  quite  discouraged  by  now.  You  can 
understand  perhaps  how  unpleasant  it  is  to  live  upon  another’s  bounty 
when  I  have  money,  but  just  can’t  get  it- 

Four  months  rent  at  $150  per  month — your  lowest  computation 
after  all  expenses  were  deducted  amount  to  $600.  This  isn’t  a  large 
monthly  income  ($150)  and  you  can  imagine  we  feel  the  lack  of  even 
that.  It  is  always  two  weeks  before  a  letter  can  reach  you  from  here, 
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&  in  that  time  our  expenses  increase  materially.  I  hope  though  that 
you  will  respond'  promptly  to  me  this  time,  for  I  can’t  stand  this  sus¬ 
pense  much  longer.  I  hope  you  will  at  least  send  me  an  early  answer 
&  a  definite  one.  Before,  I  asked  you  to  send  $550,  which  would  have 
been  sufficient  to  pay  our  expenses  up  to  time  of  sailing  April  25th. 
That  included  passage  of  course.  As  we  are  detained  fully  a  month 
longer  we  will  naturally  need  more.  So  that  now  you  had  better  add 
another  month’s  rent  which  would  make  $700— just  fifty  dollars  less 
than  our  rents  would  amount  to  for  the  same  length  of  time, — Jan. 
4th  to  June  6th,  when  (we)  would  land — five  months  at  $150  equals 
$750. 

I  ask  that  this  may  be  sent,  as  I  said  in  former  letters,  to  White 
Star  Line.  Paris,  by  cable  as  usual,  and  please  attend  to  this  at  once 
&  write”  (Rec.,  341-2). 

12.  May  15,  1907,  letter  addressed  to  Miss  Sands 
at  Florence  from  N.  Martin,  agent  of  the  American 
Line  at  Paris  (Rec.,  343)  : 

“Dear  Madame: 

As  requeued,  I  at  once  cabled  Xew  York  asking  them  to  apply 
to  \\  ashington  for  funds:  and  I  am  just  in  receipt  of  a  cable  stating 
that  they  have  communicated  with  Washington,  but  thev  have  nothing 
for  you  at  present ”  (Rec.,  343). 

13.  May  17,  1907,  letter  by  Mrs.  Sands  (Rec., 
343): 

_  “Florence,  May  17//1,  1907. 

Mr.  Lampton : 

We  .are1  at  a  loss  to  know  what  to  make  of  your  neglect  of  us : 
truly  it  is  past  our  understanding.  You  cabled  us  two  weeks  ago 
saying  ‘sending  money.’  This  I  now  presume  you  did  as  an  excuse 
to  know  something  about  Ithe  deed.  After  waiting  a  week  for  the 
money  we  requested  the  agent  of  the  W  hite  Star  to  cable  to  you  to 
know  when  it  would  be  sent.  \  011  will  see  their  answer  by  letter 
enclosed.  We  didn’t  even  have  money  to  cable  and  we  will  now 
have  to  depend  on  the  White  Star  Line  to  do  this  for  us.  We  must 
have  money  for  our  board,  as  you  already  know  we  haven’t  had  money 
to  pay  our  board  with  for  five  months  the  4th  of  this  month.  Mar¬ 
garet  wrote  you  to  use  one  of  the  notes  she  sent  you  if  you  hadn’t 
it  from  the  rents,  for  we  wanted  to  go  home  on  account  of  her  father’s 
illness.  Should  anything  happen  to  him  while  we  are  away  we  will 
certainly  blame  you  for  our  not  being  with  him.  She  wants  to  be 
with  him.  The  idea  Mr.  Lampton  of  you  having  all  of  our  property 
as  security  against  any  loss^  to  you  acting  in  the  way  you  have.  You 
ha\ e  no  right  to  hold  the  Kehoe  note,  and  if  you  don’t  put  it  in  bank 
right  away  I  will  certainly  know  the  reason  why.  You  took  it  for  00 
days  and  now  it  is  going  on  three  years.  You  assured  us  both  that 
we  could  have  it  at  any  time  we  demanded  it.  I  have  a  witness  to 


that  in  Flora  Britton.  W  ent  with  Margaret  to  Bank  to  get  it  then  we 
told  her  what  you  had  said  abou  making  us  fourteen  hundred  dollars 
in  90  days  or  return  the  note.  Now  I  want  this  done  without  further 
trouble.  Now  if  you  don’t  send  us  money  soon  I  will  be  in  a  terrible 

pl,ght'  MRS.  L.  SANDS. 

The  reason  I  sav  put  the  note  in  bank  so  we  can  get  money  on  it, 
of  course  you  can’t  do  this ;  the  idea  of  our  wanting  money  ami  you 
holding  that  $3500.00  and  depriving  us  of  the  use  of  it  is  too  absurd 

indeed’’  (Rec*,  343)- 

14.  May  22,  1907,  letter  by  Miss  Sands  (Rec., 
344) : 

“Florence,  Italy,  May  22nd. 

My  Dear  Mr.  Lampton : 

It  has  been  sixteen  days  since  your  cable  of  May  6th  was  sent 
saying  ‘sending  money.’  I  fail  to  understand  what  you  meant  by  that 
as’  none  has  come,  and  there  has  been  time  for  it  to  be  received  & 
for  us  to  have  reached  America  had  you  sent  it.  I  don’t  see  why  you 
waste  our  monev  telegraphing  about  things  you  mean  to  do,  &  then 
never  do  them.  '  I  had  already  sent  the  deed  to  my  father  who  has 
probably  informed  you1  of  the  fact.  I  mailed  it  to  him  a  day  aftei 

receiving  it.  ,  ,  ..  .  . 

Kindly  let  us  hear  from  you  soon,  and  we  should  be  gratified  at 
some  explanation  of  the  extraordinary  way  we  have  been  treated  by 
your  firm ”  (Rec.,  344)- 

15.  May  31,  1907,  letter  by  Miss  Sands  (Rec., 
344-5 ) : 

“Florence,  May  31  st,  1907. 

My  Dear  Mr.  Lampton: 

Tomorrow  is  the  first  of  June  &  still  we  have  not  received  a  single 
line  from  you  explaining  the  cause  of  the  delay  in  sending  our  money. 

According  to  your  own  lowest  computation  of  $150  per  month 
you  are  now  $750  behind  in  our  rents,  as  you  have  sent  us  nothing 
for  over  five  months.  Can  you  wonder  that  we  are  worried  to  death 
about  such  a  state  of  affairs,  when-  in  all  this  time  you  have  not 'seen 
fit  to  make  a  single  explanation?  „  , 

Mother  is1  ill  and  threatened  with  a  nervous  (breakdown,  &  what 
I  am  to  do  over  here  if  she  gets  any  worse  I  do  not  know,  for  we- 
are  entirely  without  money •  I  consider  this  an  extremely  serious  state 
of  affairs,  &  urge  upon  you  to  attend  to  things  more  oromptly. 

This  house  closes  in  two  or  three  w-eeks  &  w'e  have  no  way  of 
leaving  as  we  are  unable  to  pay  our  board  e\en.  The  lady  who  keeps 
the  pension  has  been  very  patient  hut  now  she  must  have  her  monev. 
&  we  are  in-  a  most  embarrassing  position.  I  fail  to  see  why  you  did 
not  send  me  monev  from  one  of  the  notes  T  signed,  as  I  requested  you 
to  do.  I  don’t  see  how  you  could  have  -done  otherwise  or  what  ex¬ 
cuse  vou  could  give,  as  I  gave  you  a  written  order. 
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The  White  Star  Line  in  Paris  cabled  to  their  Washington  agent 
who  informed  them  that  you  had  not  made  a  deposit  for  me.  That 
was  some  time  ago.  as  you  already  know,  having  by  this  time  re¬ 
ceived  their  letter  enclosed  in  one  from  mother.  After  cabling  directly 
to  you  ten  days  ago  they  received  no  answer,  so  they  informed  us.  It 
has  been  nearly  four  weeks  since  you  cabled  ‘sending  money.*  What 
did  you  mean  by  that?  The  United  States  Consul  advised  us  to  cable 
you  once  again  before  taking  further  steps,  and  taking  his  advice  1 
immediately  wrote  the  White  Star  Line  in  Paris  to  do  so  for  me. 
^  ou  probably  received  that  cable  today,  or  will  receive  it  tomorrow. 
&  it  is  to  lie  hoped  you  will  have  the  courtesy  to  make  some  reply” 
<  Rec.,  344-5). 

16.  June  2,  1907,  cable  by  Miss  Sands: 

“Early  Lampton,  Washington. 

Destitute.  Sands”  (Rec.,  173). 

17.  June  3,  1907,  cable  by  Miss  Sands: 

“Early  Lampton,  Washington. 

Money  urgently  required.  Sands”  (Rec.,  173). 

18.  June  6,  Kp7,  letter  to  Miss  Sands  (Rec.,  178-9). 

*‘Miss  Margaret  C.  Sands. 

0 

i)  Rue  Scribe. 

Paris,  France. 

Hear  Miss  Sands: 

1  am  just  in  receipt  of  your  favor  of  May  22nd  and  note  con¬ 
tents. 

It  has  been  quite  impossible  for  us  to  send  or  cable  you  any 
money  up  to  June  4th.  for  the  reason  that  we  have /had  to  pay  ail 
the  money  that  has  come  into  our  hands  for  repairs  and  general  ex¬ 
penses  for  running  the  various  apartment  houses,  such  as  coal,  janitor 
services,  etc.  Therefore,  it  has  been  impossible  for  us  to  send  you 
money  and  at  the  same  time  pay  all  the  charges  against  the  property, 
as  we  were  forced  to  do  to  avoid  the  parties  holding  the  notes  from 
advertising  the  property  for  sale  for  non-payment  of  interest,  etc. 

We  have  also  had  to  hand  over  to  your  father  various  sums  of 
money,  which  he  has  called  for.  You  will  understand  that  there  is 
now  quite  a  number  of  unpaid  debts  on  your  various  properties  for 
taxes,  which  should  have  been  paid  last  month,  and  which  we  have 
no  money  in  hand  with  which  to  pay  the  same. 

.Is  /  understand  it.  you  have  overdue  interest  and  an  overdue  note 
on  the  Winchester,  which  should  have  your  immediate  attention.  You 
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also,  as  I  understand  it,  are  indebted  to  Mr.  Hendricks  for  overdue 
notes,  secured  on  one  of  your  Mint  wood  Place  houses.  You  also  have 
overdue  interest  on  both  of  your  Mintwood  Place  Houses,  which  has 
«iot  been  paid,  and  which  if  not  paid  at  a  very  early  day  will  be 
advertised)  for  sale  for  non-payment  of  interest. 

Your  cablegrams  were  so  urgent  that  we  sent  you  $196.72  through 
the  White  Star  Line,  when  really  that  money  should  have  been  ap¬ 
plied  to  interest  on  various  houses  to  avoid  advertisement  and  sale 
of  vour  various  properties. 

This  is  a  plaiir  matter  of  fact  statement  regarding  your  situation, 
as  far  as  your  various  properties  are  concerned. 

We  have  your  various  statements  and  vouchers  in  our  office  show¬ 
ing  the  monthly  condition  of  your  account.  We  are  very  sorry  that 
this  is  the  unfortunate  state  of  affairs,  but  it  is  no  fault  of  ours,  as 
we  are  doing  everything  in  our  power  to  protect  }your  interest. 

Yours  very  truly, 

EARLY  &  LAMPTOX, 

CHARLES  EARLYE 

Rec.,  178-9  at  which  copy  was  offered  as  defendant’s 
Exhibit  5,  and  Rec.,  227,  at  which  letter-press  copy 
hook  was  produced  showing  it). 


This  letter  of  June  6,  1907,  it  will  be  noted,  is  the 
one  which  Miss  Sands  identified  (Rec.,  178),  she  hav¬ 
ing  previously  mentioned  it  at  Rec.,  138,  as  follows: 

“The  only  communication  I  received  from 
Mr.  Early  was  in  the  spring,  or  probably  in 
June  of  1907,  in  ansii'cr  to  a  letter  that  I  wrote 
to  him  personally  asking  why  we  had  not  re¬ 
received  money  for  so  many  months,  and  he 
wrote  back  that  there  was  not  any  money 
there — 

Mr.  Darlington  :  One  moment.  I  object 
to  the  contents  and  call  for  the  letter. 

Q.  Just  go  ahead  and  complete  your  answer. 
I  will  take  that  up  afterwards.  A.  That  there 
was  no  money  there,  and  that  they  needed 
money  to  protect  our  interest.  I  replied  that  I 


did  not  understand  why  that  was ,  because  they 
had  so  many  blank  notes  and  had  been  collect¬ 
ing  the  rents  all  the  time”  (Rec.,  138). 

It  will  be  noted  that  this  letter  of  June  6,  1907,  is 
signed  by  Early  and  acknowledges  receipt  of  a  letter 
of  May  22nd  from  Miss  Sands,  yet  Early  has  re¬ 
fused  to  produce  either  said  letter  of  May  22nd,  to 
which  said  letter  of  June  6th  was  a  reply,  or  Miss 
Sands’  reply  to  said  letter  of  June  6th  testified  to  by 
Miss  Sands  (Rec.,  138  and  178). 

At  Rec.,  138,  we  made  the  following  call  for  that 
letter : 

“Mr.  Sullivan:  We  call  upon  the  defen¬ 
dants  to  produce  the  original  of  that  letter 
written  by  Miss  Sands.” 

1  his  call  was  made  early  in  the  testimony,  namely, 
at  the  session  of  August  15,  1911,  but  no  letter  was 
produced  in  response  to  it.  We  later  followed  this  up 
by  obtaining  a  subpoena  duces  tecum  directing  Early 
to  produce  all  original  letters  from  Miss  Sands  or 
Mrs.  Sands,  and,  in  response  to  that  subpoena,  Early 
gave  testimony  on  March  23,  1912,  as  follows  (Rec., 
281-2): 

”Q.  Did  you  bring  with  you,  in  response  to 
the  subpoena,  any  original  letters  from  Miss 
Sands  or  Mrs.  Sands?  A.  I  never  received 
any”  (Rec.,  281-2). 


19-  June  20,  1907,  letter  by  Miss  Sands  (Rec., 


345): 

“Florence,  June  20,  07. 

My  Dear  Mr.  Lampton : 

Since  writing  you  yesterday,  asking  you  to  send  me  a  'blank 
note  to  sign  &  fill  out  for  the  amount  we  need,  I  have  decided  to 
make  out  a  note  myself  which  will  save  many  weeks  time. 

I  am  copving  it  from  a  copy  I  made  of  those  you  sent  me  to 
sign  in  March,  so  that  it  will  be  absolutely  legal,  and  1  hope  you  will 
attend  to  it  at  once  for  me  if  you  have  not, already  sent  the  monev 
I  asked  for  in  a  cable  of  June  17th,  1907.  When  you  get  the  money 
please  deposit  it  with  White  Star  Line,  as  usual,  but  ask  them  to  cable 
word  to  their  Florence  branch  instead  of  to  Paris  as  heretofore.  Yo 

see  this  will  save  time  also.  _  0  .  .  ,. 

The  Florence  office  is  French,  Lemon  &  Co.,  &  their  telegraphic 
address  is  simply  ‘Concord,  Florence,’  but  of  course  Mr  Lindsay  of 
the  White  Sar  Line  will  know  that.  Send  as  usual  to  Margaret  C. 

Sands”  (Rec.,  345)- 

20.  June  26,  kjo7»  letter  by  Miss  S<uids  (Rec.r 
345-6)  : 

“Florence,  Italy,  June  26th,  1907. 

My  Dear  Mr.  Lampton:  .  .,  ( 

As  this  is  1  June  26th  &  we  have  received  no  answer  either  from 
our  cable  of  the  17th  of  June  or  of  the  21st,  I  am  writing  again 1  to 
ask  vou  to  be  kind  enough  to  tell /me  what  the  trouble  is.  I  feel  quite 
sure' that  you  have  not  attended  to  sending  us  the  money  or  we  shoujd, 
before  now.  have  received  it.  or  word  of  ...  from  Pa™  We  are 
really  in  despair,  as  we  'have  no  means  of  paying  our  board  nere, 
and  things  have  gone  on  as  long  as  possible,  and  now  something  must 
be  done.  As  I  have  repeatedly  told  you,  this  pension  is  going  to  close 
and  the  lady  who  keeps  it  is  going  to  Paris  for  her  summer  holiday. 
We  will  be  without  a  home  of  any  sort  &  will  he  unable  to  pay 
what  we  already  owe.  and  what  she  is  most  anxious  to  have  in  order 
to  carry  on  the  expenses  of  her  house.  I  don’t  see  how  you  can 
ignore  us  this  wav,  &  pay  no  attention-  to  our  letters  or  cables,  when 
you  know  full  well  how  really  critical  is  our  position.  \ou  will 
probablv  receive  a  letter  from  me  on  July  1st,  in  which  I  enclose  an 
endorsed  note  for  $800.  I  don’t  see  how  you  can-  refuse  to  send  me 
this  when  vou  know  what  splendid  security  you  have,  both  in  my 
property  &’the  note  for  $3500  which  you  have  had  now  so  long. 
Hasn't  it  yet  been  possible  to  make  any  money  out  of  that  transac- 

Mother  is  still  far  from  well.  &  is  in  such  a  nervous  state  &  has 
lost  so  much  •  flesh  that  I  am  extremely  uneasy  about  her  She  must 
come  home  at  any  cost  and  I  do  not  intend  that  she  shall  be  kept 
over  here  in  such' a  state  of  worry  &  suffering.  If  our  property  does 
not  yield  sufficient  income  to  support  us.  I  must  know  of  it  at  once 
and  arrangements  must  somehow  be  made  to  bring  ns  home  so  that 
I  can  immediately  get  work  of  some  kind  and  thereby  add  to  our  in- 


c4°®e'  There  is  nothing  I  can  do  here,  and  the  situation  has  grown 
unbearable.  Be  kind  enough.  Mr.  La  nip  ton.  to  give  our  affairs  &  us 
some  of  y°ur  time  &  attention  &  he  gracious  enough  to  let  me  have 
an  early  &  definite  reply*’  (Rec.,  345-6). 

21.  July  12,  1907,  letter  by  Miss  Sands  (  Rec.,  346) : 

Xf  ~  .  “Florence,  July  1 2th. 

My  Dear  Mr.  Lampton : 

I  have  written  to  my  cousin,  Mrs.  W  allace  Malcolm,  enclosing  a 
letter  to  you  asking  you  to  send  her  $30  (a  money  order)  so  that 
.  ^  j(Pve  it  to  11s  when  she  meets  us  in  New  \  ork.  I  am  'sending 
just  a  line  to  you  today  in  case  there  might  he  some  delav  in  her 
forwarding  my  letter  to  you.  1  he  money  you  sent  us  was  barel\  suf¬ 
ficient  to  bring  us  home,  and  we  certainly  will  have  nothing  left  tbv 
time  we  reach  New  York,  so  please  do  not  fail  to  send  the  money  to 
her  promptly,  in  case  she  leaves  for  Xew  \  ork  several  days  before 
the  ship  arrives,  because  if  she  does  not  bring  (it)  we  will  simply 
have  to  go  to  a  hotel  and  stay  until  it  does  come.  Our  plan  now  is 
to  go  directly  to  Beverly  with  Ida”  (Rec..  346). 


\Ye  have  no  explanation  from  the  defendants  as  to 
what  remarkable  happenings  took  place  between  Dec. 
31,  1906  when  Lampton  wrote  “things  here  are  o.  k.” 
(  Rec.,  424),  and  June  6,  when  the  plaintiff  was 
told  that  things  generally  were  quite  the  reverse  of 
“o.  k."  (Rec.,  178-9).  We  endeavored  to  get  an  ex¬ 
planation  from  Lampton  at  Rec.,  269-71  : 

“Q.  Is  it  not  a  fact  that  you  wrote  to  Mrs. 
Sands  while  she  and  her  daughter  were  abroad, 
and  said  again  and  again  in  your  letters  that 
everything  was  in  fine  shape?  A.  I  may 
have — 

Mr.  Darlington.  One  moment.  I  object.  If 
there  are  any  such  letters  they  should  be  pro¬ 
duced,  and  we  should  have  the  opportunity  to 
examine  them,  and  he  is  not  required  to  answer 
such  a  question  otherwise. 

Q.  Have  you  got  copies  of  all  of  the  letters 
that  you  wrote?  A.  I  think  not,  if  I  wrote 
anv. 
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Q.  Now  please  answer  the  question  as  to 
whether  you  wrote  Mrs.  Sands  or  Miss  Sands 
while  they  were  abroad  telling  them  that  their 
affairs  were  being  taken  care  of  and  every¬ 
thing  was  all  right  ? 

Mr.  Darlington.  Objection  renewed. 

A.  I  may  have. 

Q.  What  is  your  recollection  about  it?  A. 
It  has  been  so  long  ago  1  don't  recall  as  to 
whether  I  did  or  not. 

Q.  Well,  was  everything  in  good  shape  while 
they  were  away?  A.  I  should  say  not. 

Q.  Then  why  are  you  not  positive  that  you 
did  not  so  write  them?  A.  T  am  not  positive 
that  I  did  not  so  write  them;  I  said  I  may  have 
written. 

Q.  Well,  I  say  it  things  were  not  in  good 
shape  why  can't  you  be  positive  that  you  did 
not  write  them  that  they  were  in  good  shape? 
A.  Well,  I  am  not  positive  because  I  may  have 
written  them. 

Q.  You  may  have  written  them  a  false¬ 
hood  ?  A.  I  may  have  written  them  that  their 
affairs  were  being  looked  after  properly. 

Q.  My  question  is  whether  you  wrote  them 
that  their  affairs  were  in  good  shape?  A.  I 
don’t  recollect. 

Q.  But  you  do  recollect  that  their  affairs 
were  not  in  good  shape?  A.  I  said  it  would 
seem  that  they  were  not. 

Q.  You  were  familiar  with  her  affairs,  were 
you  not  ?  A.  To  a  certain  extent,  yes. 

Q.  Were  you  not  more  familiar  with  them 
than  Mr.  Early  f  A.  I  zms  not. 

Q.  Were  you  just  as  familiar  with  them  as 
Mr.  Early?  A.  I  was.  As  well  as  I  remem- 


her,  I  was  more  familiar.  As  to  the  rents  and 
revenues  received,  I  was  not. 

Q.  But  you  were  the  member  of  the  firm  who 
principally  communicated  with  Miss  Sands  and 
Mrs.  Sands,  were  you  not?  A.  Why,  when 
Mrs.  Sands  or  Miss  Sands  would  come  in  I 
usually  talked  with  them. 

O.  And  Mr.  Early  usually  did  not,  is  that 
the  fact  r  A.  Mr.  Early  occasionally  did. 

O.  But  as  a  rule  you  were  the  one  who  talked 
about  their  matters  with  them?  A.  As  a  rule 
Mrs.  or  Miss  Sands  and  I  talked  together  about 
their  matters. 

Q.  \  ou  think  it  likely  that  you  may  have 
written  them  that  their  affairs  were  in  good 
shape  without  any  knowledge  as  to  whether 
they  were  or  not,  and  without  any  investiga¬ 
tion  to  determine  whether  they  were  or  not? 
A.  T  don’t  recall  as  to  whether  I  wrote  them 
or  not.  I  may  have  written  them.  I  may  have 
written  them  that  their  affairs  were  in  good 
shape.  1  may  have  written  them  that  they  were 
not  in  good  shape.  It  has  been  a  number  of 
years  and  I  can’t  recall. 

Q.  W  ell,  do  you  know  whether  or  not  her 
affairs  were  in  good  shape  at  that  time  while 
they  were  abroad?  A.  W  ell,  I  should  say  I 
ought  to  have  known.  If  I  did  not  know,  T 
ought  to  have  known. 

Q.  Is  that  the  best  answer  you  can  give  to 
the  question  ?  A.  It  seems  to  me  as  a  splendid 
answer  to  it,  Mr.  Sullivan. 

O.  You  don’t  know  whether  you  did  or  not 
— the  best  answer  that  you  can  give  us  is  that 
if  you  did  not  know  you  ought  to  have  known  ? 
A.  I  should  think  I  knew,  and  if  I  didn’t  know 
I  ought  to  have  known"  (Rec.,  260-71). 
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5.  Upon  Miss  Sands’  Return  from  Europe,  Af¬ 
fairs  Again  Represented  as  “Flourishing.” 

Miss  Sands  and  her  mother  started  home  from 
Europe  on  July  15,  1907  (  Rec.,  168).  Upon  their  ar¬ 
rival  in  America,  they  went  direct  to  Beverly,  N.  J., 
where  they  remained  a  few  days,  then  going  imme¬ 
diately  to  W  ashington  to  inquire  about  Miss  Sands’  af¬ 
fairs  in  Early  and  Lampton's  charge,  arriving  in 
Washington  about  Aug.  12,  1907,  remaining  two  or 
three  days,  and  then  returning  to  Beverly,  N.  J.  (Rec., 
168-9  and  210).  During  those  two  or  three  days  in 
August,  1907,  when  they  were  in  Washington,  they 
were  told  by  Early  and  Lampton,  through  Lampton, 
that  their  affairs  were  in  a  “ flourishing  condition”  and 
that  it  would  not  be  necessary  to  discuss  business  mat¬ 
ters  until  the  Fall  (Rec.,  137,  169  and  219).  Miss 
Sands  testified,  under  cross-examination  (  Rec.,  169) : 

“Mr.  Lampton  told  me — I  don’t  remember 
whether  Mr.  Early  was  there  on  that  very  day 
or  not — Mr.  Lampton  stated  that  our  affairs 
were  in  a  very  satisfactory  condition — in  a 
fl  on  ns  hi  it"  condition  and  it  was  very  warm 
weather  and  I  had  no  need  to  worry  over  bus¬ 
iness  matters  at  all,  but  to  come  to  his  house 

to  dinner  and  to  talk  over  anv  business  mat- 

•/ 

ters  at  that  time,  instead  of  in  the  office.  My 
mother  and  T  took  dinner  with  him,  and  after 
dinner  he  said  that  everything  was  in  such  an 
O.  K.  condition,  to  use  his  very  words,  that  it 
was  really  not  necessary  to  discuss  matters; 
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when  we  came  back  in  the  fall  it  would  be 
ample  time. 

O.  Out  of  the  flourishing  condition  which 
you  say  he  told  you  then  existed,  how  much 
money  did  you  have  him  give  you  at  that  time? 
A.  I  think  about  sixty  dollars. 

Q.  W  hat  explanation  did  you  ask  or  obtain 
from  him  about  his  firm  not  sending  you  money 
in  Europe,  if  your  affairs  were  so  flourishing? 
A.  He  said  when  we  came  back  in  the  fall 
all  that  would  be  satisfactorily  explained,  and 
he  had  all  the  statements  there,  and  there  was 
no  need  of  going  over  them  then.  W  e  had 
enough  money  then  to  get  along  with,  and  we 
needed  none  particularly  in  the  small  place 
where  we  were  staying,  and  we  believed  what 
he  said  about  it'*  (  Rec.,  169). 

Mrs.  Sands  testified  ( Rec.,  210)  : 

“During  the  three  days  she  was  in  Wash¬ 
ington  in  August  she  saw  Mr.  Lampton  at  his 
house — daughter  was  with  her  at  the  time. 

“Q.  In  the  morning,  afternoon,  or  evening? 
A.  It  was  in  the  evening.  He  said  he  wanted 
her  to  come  to  talk  over  business,  and  to  take 
dinner  with  him,  but  there  was  no  business 
talked  about. 

Q.  To  whom  did  he  state  that  he  wanted  you 
all  to  come  and  take  dinner  and  talk  business? 
A.  To  my  daughter  and  to  me,  too.  I  think  I 
was  there  at  the  same  time;  I  could  not  recall 
that.  But  we  went  there  and  dined  with  him, 
and  there  was  no  mention  made  of  business. 
We  could  not  get  him  on  that  subject  at  all. 

Q.  W  as  that  evening  the  first  time  that  you 
had  seen  him  since  your  return  from  Europe? 
A.  No,  I  saw  him  in  his  office. 
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Q.  How  soon  before?  A.  Well,  I  think  it 
must  have  been  the  day  before,  because  we 
were  only  in  Washington  two  or  three  days/ 
(Rec.,210).” 

Mrs.  Sands  also  testified  that  Lampton  stated, 
again  and  again  continuously  up  to  December,  1907 
(when  Miss  Sands  and  her  mother  first  learned  that 
the  “W  inchester"  had  been  sold)  that: 

“We  were  just  getting  along  splendidly  and 
we  had  more  money  than  we  ever  had  before; 
everything  was  zvcll  invested ,  and  everything 
taken  eare  of”  (Rec.,  21 1). 

Cross-examined,  Mrs.  Sands  further  testified  (Rec., 
219): 

“Witness  and  daughter  were  both  present  in 
Mr.  Lampton’s  office  when  he  invited  them  to 
dine  with  him  in  August,  1907,  after  their  re¬ 
turn  from  abroad. 

‘O.  \\  hat  did  he  say?  A.  He  said  he  wanted 
us  to  come  and  dine  with  him  so  that  we 
could  have  a  long  talk  on  business,  and  when 
we  went  there  there  was  not  a  word  about  bus¬ 
iness;  we  could  not  get  a  word  in. 

Q.  Why  couldn’t  you  get  a  word  in  A.  Be¬ 
cause  he  would  throw  us  off  every  time;  I 
mean  with  some  foolish  trivial  matter,  and 
as  we  were  guests  in  his  house  we  didn’t 
think  it  was  necessary,  or  the  thing  to  do,  to 
trv  to  talk  business  there. 

j 

Q.  Did  you  remind  him  that  he  had  asked 
you  to  come  to  talk  about  business?  A.  Yes, 
but  he  took  out  his  watch  and  said:“It  is  too 
late  now,  and  I  understood  you  to  say  that  you 
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had  an  engagement  at  nine,  and  it  is  too  late 
now,”  and  we  left. 

Q.  So  you  didn’t  introduce  the  subject  un¬ 
til  nine  o’clock?  A.  Yes,  we  did.  He  said: 
\\  e  will  go  up  in  the  den,’  and  when  we  got 
up  there  there  was  not  a  word,  when  we  got 
up  in  the  den  he  talked  on  every  foolish  sub¬ 
ject  he  could  think  of,  but  not'  on  business. 
And  he  said  we  would  talk  it  over  some  other 
time’”  (Rec.,  219). 

Miss  Sands  and  her  mother  then  returned  imme¬ 
diately  to  Beverly,  X.  J.,  in  August,  1907,  and  about 
Sept.  23rd,  Mrs.  Sands  returned  to  Washington  (Rec., 

210) ,  and  later,  about  Oct  1st,  Miss  Sands  herself 
returned  (Rec.,  168).  Mrs.  Sands  testified  (Rec., 

211)  : 

“I  returned  before  my  daughter  did,  and  Mr. 
Lampton  called  to  see  me  where  I  was  stay¬ 
ing  at  Mrs.  Tree’s,  and  T  asked  him  about  the 
condition  of  the  business,  and  he  said  every¬ 
thing  was  o.  k.  and  never  in  a  more  prosperous 
condition.  He  told  me  that  all  through  Oc¬ 
tober.  He  came  several  times  to  see  us  there” 
(Rec.,  211). 

6.  Miss  Sands  Not  Given  Notice  of  Foreclosure 
Sale,  and  the  Fact  of  the  Sale  Concealed 
from  Her  After  It  Had  Taken  Place. 

(a)  Testimony  of  Miss  Sands .  Mrs.  Sands  and  Mr. 

Sands. 

At  Rec.,  137,  Miss  Sands  testified: 

*‘Q.  \\  hen  you  got  back  from  Europe  in  Au¬ 
gust,  1907,  did  either  Mr.  Early  or  Mr.  Lamp- 
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ton  say  anything  to  you  in  regard  to  an  im¬ 
pending  sale  of  the  Winchester?  A.  They  did 
not.  I  was  assured  that  everything  zvas  in  a 
most  prosperous  condition. 

Q.  Did  you  know  in  advance  of  the  sale  of 
the  Winchester  that  it  was  to  be  sold — did  you 
know  from  anyone?  A.  I  didn’t  know  from 
anyone;  I  didn’t  know  until  two  months  after¬ 
wards. 

Q.  Did  you  see  either  member  of  the  firm 
often  after  your  return  from  Europe  in  August, 
up  to  the  time  when  the  Winchester  was  sold  in 
October,  1907?  A.  I  was  often  in  the  office, 
and  with  both  members  of  the  firm,  and  neither 
one  told  me  anything  about  it”  (Rec.,  137). 

At  Rec.,  168,  under  cross-examination,  Miss  Sands 
reiterated  her  testimony  that  she  did  not  know  any¬ 
thing  about  the  sale  of  the  Winchester  until  December, 
1907  (more  than  two  months  after  the  sale  had  taken 
place)  and  that  she  was  often  in  Early  and  Lampton’s 
office  and  with  both  members  of  the  firm  up  to  De¬ 
cember,  1907,  without  either  of  them  saying  anything 
to  her  about  it;  that  she  did  not  mean  to  say,  in  her 
testimony  in  chief,  that  she  was  often  in  the  office 
with  both  members  of  the  firm  between  August  and 
October ,  1907,  but  instead  that  she  was  in  the  office 
with  both  of  them  often  between  the  time  in  August , 
1907,  when  she  returned  from  abroad  and  the  time 
in  December,  1907  when  she  first  learned  that  the 
Winchester  had  been  foreclosed  without  any  notice 
to  her  (Rec.,  168) ;  that  she  was,  as  a  matter  of  fact, 
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only  in  Washington  two  or  three  days  after  her  re¬ 
turn  troni  abroad,  up  to  October  1,  1907  (the  date  of 
the  \\  inchester  foreclosure)  these  two  or  three  days 
being  in  August  (Rec.,  168);  and  that  she  could  not 
say  positively  that  she  saw  Early  during  the  two  or 
three  days  that  she  was  in  Washington  in  August. 
IQ07  (  Rec..  168),  but  that  she  did  see  Lampton  dur¬ 
ing  those  two  or  three  days  and  he  told  her  that 
everything  was  in  “a  flourishing  condition”  (Rec.. 
169).  At  pp.  36-7  of  Appellant’s  Brief  this  testimony 
of  Miss  Sands  is  adroitly  stated  in  such  a  way  as  to 
apparently  reflect  upon  her.  although  the  testimony 
itself  shows  her  frankness  and  candor. 

Mrs.  Sands  also  testified  that  Lampton  told  her  re¬ 
peatedly  after  her  return  from  abroad  in  August. 

1907,  and  up  to  December.  1907,  that  the  affairs  were 
in  splendid  condition  (Rec.,  211): 


I  rior  to  that  he  had  said  all  the  time  that 
we  were  just  getting  along  splendidly  and  we 
had  more  money  than  we  ever  had  before; 

e'er.' thing  was  well  invested,  and  everything 
taken  care  of. 

Q.  Did  he  tell  you  when  you  saw  him  in 
August  that  the  Winchester  apartment  house 
was  about  to  be  advertised  for  sale?  A.  Never 
mentioned  it  in  any  wav. 

Q.  When  did  he  first  mention  it,  if  at  alP 
A  He  never  mentioned  it;  Mr.  Early  told  me. 

Q.  //  hen  did  Mr.  Early  tell  you?  A.  Mr. 
Early  told  me  in,  it  must  have  been,  in  De¬ 
cember.  I  went  to  the  phone  and  he  answered, 
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arid  I  asked  him  for  some  money — why  he 
hadn’t  sent  money,  and  so  forth ;  then  I  sa'id  to 
him  and  we  haven’t  had  any  money  from  the 
Winchester  in  a  long  time/  He  said,  ‘The  Win¬ 
chester,  why  the  \\  inchester  don  t  belong  to 
you;  it  was  sold  long  ago.’  I  said  ‘then  ‘it  is 
your  fault,’  and  dropped  the  'phone  in  almost 
a  faint”  (Rec.,  21 1 ). 

Mr.  Sands  also  testified  positively  that  he  knew 
nothing  of  the  foreclosure  of  the  YV  inchester  until 
after  it  had  actually  taken  place  (Rec.,  118) : 

“Never  knew  anything  about  the  sale  of  the 
Winchester  under  the  deed  of  trust  until  after 
it  was  sold  and  his  wife  told  him.  Didn’t  know 
anything  about  it  at  the  time.  Was  in  Early 
&  Lampton  s  office  often,  and  they  never  told 
him  a  word  about  it.  Had  no  talk  with  Early 
&  Lampton  about  it  after  the  sale”  (Rec.,  118). 

(b)  Early  s  Claim  to  Have  Said  to  Miss  Sands  in  Au¬ 
gust  1907,  that  he  was  “Afraid”  or  “Sure”  the 
Winchester  Would  be  Advertised  for  Sale. 

At  pp.  73-4  of  Appellant’s  Brief  the  fact  that  Miss 
Sands  was  not  notified  is  attempted  to  be  overthrown 
by  a  reference  to  testimony  given  by  Early  at  Rec., 
456,  and  following  the  reference  thereto  by  saying: 

“Though  called  in  rebuttal ,  the  appellee 
makes  no  denial  of  this  interview  or  of  this 
testimony”  (p.  74,  Appellant’s  Brief). 


Early’s  testimony  to  which  allusion  is  made,  is 
(Rec.,  456): 

“Q.  On  Miss  Sands'  return  from  Europe 
did  she  have  any  interviews  with  you  ?  A.  Miss 
Sands  called  in  the  office,  I  don’t  know  how 
soon  after  she  returned  from  Europe  and  asked 
if  Mr.  Lampton  was  in.  I  said  ‘No,  he  is  not 
in  at  present/  and  she  sat  for  a  while,  and  then 
she  said  to  me,  ‘What  about  the  Winchester  ?’ 
I  said,  ‘Miss  Sands,  I  am  afraid  the  Winches¬ 
ter  will  be  sold  for  the  accrued  charges  against 
it  unless  in  the  event  that  you  can  make  some 
arrangement  by  which  you  can  settle  up  with 
these  people,  otherwise  I  am  sure  that  they 
will  advertise  it  and  sell  it.’ 

Q.  What  did  she  say?  A.  She  seemed  an¬ 
noyed  and  said,  ‘Well,  I  will  see  Mr.  Lampton 
again — T  will  call  to  see  Mr.  Lampton  in  a 
few  days,’  or  something  to  that  effect’  ”(Rec., 

456)- 

This  attempt  of  Early  to  make  it  appear  that  in  Au¬ 
gust  1007,  he  told  Miss  Sands  that  he  was  “afraid” 
or  “sure”  the  Winchester  would  he  sold,  is  directly  op¬ 
posed,  as  already  shown,  to  Miss  Sands’  testimony 
(Rec.,  137)  that  neither  Early  nor  Lampton  nor  any 
one  else  told  her  that  the  Winchester  was  to  be  sold. 
Yet  at  p.  74  of  Appellant’s  Brief  the  impression  that 
Early’s  testimony  was  not  contradicted  is  attempted 
to  be  conveyed  by  the  above  quoted  adroit  statement 
that  Early's  testimony  was  not  denied  “in  rebuttal.” 
Miss  Sands  had  already  testified  so  positively  on  the 
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subject  in  chief  that  further  testimony  thereon  by  her 
in  rebuttal  would  have  been  unnecessary,  if  not  im¬ 
proper. 

(c)  Early's  Claim  that  He  Told  Mr.  Sands — Not 
Stating  Even  Generally  II  hat  He  Claims  to  Have 
Told  Mr.  Sands — bat  Stating  Instead  that  Mr. 
Sands  Told  Him  Mrs.  Sands  and  Miss  Sands 
Were  Extravagant. 

Early  testified  (Rec.,  455"^) : 

“Q.  Did  Mr.  Sands  and  you  ever  have  any 
conversation  about  the  sale  of  the  Winchester 
apartment  house?  A.  Yes,  sir. 

Q.  About  when,  as  compared  with  the  time 
of  the  sale?  A.  Oh,  several  weeks  before;  the 
exact  date  I  don't  remember. 

O.  What  was  the  conversation?  A.  Well, 
he  said  that  it  would  take  a  long  pocket-book 
to  supply  Mrs.  Sands’  and  Miss  Sands’  wants, 
and  that  it  would  take  a  Vanderbilt  backed  up 
by  an  Astor  and  a  Rockefeller  to  supply  their 
demands,  and  that  everything  that  they  had 
was  going  the  same  way ;  that  they  had  a  num¬ 
ber  of  houses  on  18th  street  that  they  had 
expended  all  of  their  income  from,  and  made 
no  provision* whatever  for  the  taxes,  interest, 
and  so  forth. 

Mr.  Sullivan.  I  object  to  all  this  answer  as 
not  responsive  to  the  question,  and  move  to 
strike  it  out,  and  also  as  immaterial  and  in¬ 
competent,  because  statements  of  Mr.  Sands 
are  not  binding  upon  the  plaintiff  in  any  way. 

Mr.  Darlington.  This  testimony  is  offered 
in  refutation  of  Mr.  Sands’  statement  at  pages 
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12  fnd  -7  t,lat  lie  was  never  informed  by 
harlv  &  Lampton  anything  about  the  sale  of 
the  V\  inchester. 

Mr.  Sullivan.  And  if  that  is  the  case  the 

i  •  brin^  Ills  answer  to  the 

subject  of  the  Winchester  instead  of  wander- 
mg'  into  outside  fields"  (Rec.,  455-6). 

It  will  be  noted  that  so  tar  from  testifying1  that  he 
advised  Mr  Sands  of  the  “\\  inchester  foreclosure 
Scde,  Early  does  not  attempt  to  testify  about  anything 
that  he  ( Larly)  told  Mr.  Sands,  but  evades  the  sub¬ 
ject  bv  testifying  merely  that  several  weeks  before  the 
foreclosure  sale  he  had  a  conversation  with  Mr.  Sands 
in  which  Early  claims  that  Mr.  Sands  mentioned  a 
supposed  extravagance  on  the  part  of  his  wife  and 
daughter.  Although  we  directed  particular  atten¬ 
tion  at  the  time  on  the  record  to  Early’s  evasion  as  to 
what  he  claims  to  have  stated  concerning  the  Win¬ 
chester,  his  testimony  was  not  amplified.  Obviously, 
Early’s  attempt  to  make  it  appear  that  he  told  Mr. 
Sands  of  the  foreclosure  sale  in  advance  of  its  taking 
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place,  is,  similarly  to  his  attempt  to  make  it  appear 
that  in  August  1907,  he  told  Miss  Sands  that  he  w^as 
afraid  or  sure  it  would  be  sold  (Rec.,  456),  not 
entitled  to  credence.  Moreover,  Early’s  attempt  to 
establish  as  a  fact  that  Miss  Sands  w’as  extravagant 

by  his  mere  claim  that  Mr.  Sands  admitted  it  to  him  is 
ineffectual  because: 

1st.  Early  is  shown  to  be  unworthy  of  belief. 


2nd.  No  such  statement  by  Mr.  Sands,  if  made, 
could  be  competent  evidence  against  Miss  Sands. 

3rd.  Extravagance  of  Miss  Sands,  if  it  had  ex¬ 
isted,  would  not  be  material  as  a  defense  to.  or  jus¬ 
tification  of,  the  frauds  of  Early  and  Lampton  plainly 
proven. 

^  at  p.  38  of  Appellant  s  Brief,  it  is  stated  as  a 
fact,  without  any  allusion  to  Early  having  merely 
claimed  it  in  his  testimony  to  be  a  fact,  that  Mr.  Sands 
had  stated  it  “would  take  a  long  pocket-book  to  sup¬ 
ply  Mrs.  Sands’  and  Miss  Sands'  wants"  etc.  Again 
at  p.  74  of  Appellant  s  Brief  the  impression  is  sought 
to  be  given  that  Early’s  above  testimony  was  to  the 
effect  that  he  notified  Mr.  Sands  of  the  foreclosure  sale 
in  advance. 


(d)  Early's  Claim  that  His  Letter  of  June  6,  1907, 
and  His  Alleged  Letter  of  June  6,  1907,  Con¬ 
stituted  Sufficient  Notice. 

Notwithstanding  the  foreclosure  sale  did  not  take 
place  until  October  1,  1907 — a  month  and  a  half  after 
Miss  Sands’  return  from  Europe — and  notwithstand¬ 
ing  Lampton  told  her,  as  already  appears,  after  her 
return  from  Europe  that  her  affairs  were  again 
flourishing,  Early  relies  upon  the  Early  and  Lamp- 
ton  letter  of  June  6,  1907  (Rec.,  178-9),  already 

/IT • 

quoted  at  p. - of  this  brief,  as  constituting  notice 

to  Miss  Sands,  said  letter  bearing  the  signature 
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“Charles  Early"  under  the  signature  “Early  &  Lamp- 
ton/’  and  reciting  (Rec.,  178-9): 

“As  I  understand  it,  you  have  overdue  inter¬ 
est  and  an  overdue  note  on  the  Winchester, 
which  should  have  your  immediate  attention. 

*  *  We  are  doing  everything  in  our 

power  to  protect  your  interest.” 

The  contention  at  pp.  71-2  of  Appellant’s  Brief  that 
this  letter  constituted  sufficient  notice,  also  omits  ref¬ 
erence  to  the  fact  that  this  letter  was  sent  to  Miss 
Sands  in  answer  to  one  that  Miss  Sands  wrote  to 
Early  direct  (Rec.,  138)  and  that,  upon  receiving 
his  letter  she  sent  a  reply  (Rec.,  138)  : 

“I  replied  that  I  did  not  understand  why  that 
was,  because  they  had  so  many  blank  notes 
and  had  been  collecting  the  rents  all  the  time” 
(Rec.,  138). 

As  we  have  already  noted,  the  call  upon  the  record 
and  also  by  the  subpoena  duces  tecum  seeking  the  pro¬ 
duction  of  Miss  Sands'  letter  to  Early  of  May  22, 
1907,  to  which  said  letter  of  June  6,  1907  was  a  re¬ 
ply,  as  also  of  her  reply  thereto,  received  no  consid¬ 
eration,  Early  swearing  “I  never  received  any”  (Rec., 
281-2). 

Evidently  realizing  the  futility  of  defendants’  con¬ 
tention,  in  view  of  the  circumstances  attending  said 
letter  of  June  6,  1907,  the  language  in  it  “we  are 
doing  everything  in  our  power  to  protect  your  inter- 


est,”  and  the  concealment  of  Miss  Sands’  letters,  a 
further  effort  was  made  by  the  defendants  (seriously 
urged  upon  the  Court  at  pp.  72-3  of  Appellant’s  Brief) 
to  make  it  appear  that  Early  and  Lampton  sent  to  Miss 
Sands  a  further  letter,  as  follows: 

“June  14th,  1907. 

Miss  Margaret  C.  Sands, 

Xo.  9  Rue  Scribe,  Paris,  Prance. 

Dear  Miss  Sands : 

We  enclose  a  letter  from  Mr.  Charles  W.  Fairfax,  trustee,  dated 
June  nth,  regarding  the  Winchester  Apartment  House,  which  explains 
itself. 

We  suggest  your  immediate  attention  to  the  matter  as  Mr.  Harper 
might  order  a  sale  at  once. 

Yours  very  truly, 

EARLY  &  LAMPTON.” 

At  Rec.,  227  is  copied  from  Early  and  Lampton’s 
press  copy  book  what  defendants  claimed  to  be  a  copy 
of  this  supposed  letter,  as  to  which  Early  testified- 
(Rec.,  456) : 

“Either  I  mailed  it  or  the  office  boy.” 

The  circumstantial  evidence  present  in  Early  and 
Lampton’s  press-copy  book  tends  to  show  that  this 
letter  of  June  14,  1907  was  not  press-copied  as  a  gen¬ 
uine  letter,  but  expressly  prepared  and  press-copied  at 
a  subsequent  time  for  the  purpose  of  manufacturing 
evidence  without  sending  the  original  letter  or  hav¬ 
ing  any  intention  of  sending  it.  These  circumstances 
are : 

1st.  The  index  to  the  press-copy  book  has  the  ap¬ 
pearance  of  an  erasure  having  been  made  and  the 
figure  “412”  written  over  the  erasure  (Rec.,  358). 


2nd.  “412"  is  the  page  at  which  the  supposed  let¬ 
ter  is  press-copied,  appearing  on  the  bottom  half  of  a 
page  containing  a  press  copy  of  letter  relating  to  a 
matter  foreign  to  Miss  Sands’  affairs  (  Rec.,  358). 

3rd.  The  usual  check-mark  appearing  opposite  the 
various  letters  in  the  press-copy  book,  including  the 
one  at  the  top  of  page  412,  does  not  appear  opposite 
this  supposed  letter  ot  June  14th  to  Miss  Sands  press- 
copied  on  the  bottom  half  of  the  page  (Rec.,  358). 

Another  circumstance  tending  to  show  that  said 
supposed  letter  of  June  14,  1907  was  never  sent,  or 
intended  to  be  sent,  is  that,  although  Lampton’s  co¬ 
trustee  under  said  deed  of  trust  Fairfax  wrote  Early 
and  Lampton  under  date  of  June  11,  1907,  stating 
that  the  holder  of  the  trust  insisted  upon  foreclosure 
unless  the  overdue  note  of  $1,500  should  be  “paid 
within  ten  days  (Rec.,  461-2),  Lampton  made  the 
following  reply  to  Fairfax,  on  theFar/y  and  Lampton 
letter  heading  (Rec.,  267): 

M  ...  ..  “Washington,  D.  Vh,  190/. 

Dear  Charlie: 

M  1  am  settling  up  the  Sands  matter  so  the  $1,500  note  can  be  paid 
rS6s  Mintwood  Place  $<>.750 — $7,000  3-year  5  per  cent — &  we  can  get 
$325  com.  &  Divide. 

Yours, 

JIM.” 

(Rec.,  267). 

Lampton  further  wrote  on  the  Farly  and  Lampton 
letter  heading  to  Harper  as  follows  (Rec.,  299) : 

~  fI  “Washington,  D.  C.,  July  io.  1907. 

Dear  Harper: 

\ours  at  hand  &  in  reply  beg  to  say  if  you  wish  the  property  ad¬ 
vertised  I  will  do  so  but  have  sold  r86j  \J intwood  Place  for  enough  to 
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Pay  $1500  note  &  we  have  on  hand  on  Tuesday  of  the  next  week 
money  to  pay  taxes.  'Notify  me  by  return  mail  what  to  do. 

Hern  are  things.  Yours, 

LAMPTON’’ 

(Rec.,  299). 

Moreover,  on  July  6,  1907,  Early  and  Lampton 
had  actually  signed  a  contract  for  the  sale  of  Miss 
Sands’  property,  1863  Mintwood  PI.,  reciting  a  lesser 
selling  price  $9,250  (Rec.,  412-3).  (As  will  be  later 
seen.  Early  and  Lampton  not  only  did  not  use  any  of 
the  net  proceeds  from  the  sale  of  1863  Mintwood  PI. 
for  the  protection  of  the  Winchester,  but  did  not  even 
give  Miss  Sands  any  of  such  net  proceeds,  and  con¬ 
cealed  from  her  for  a  long  time  after  its  sale  the  fact 
of  the  sale.) 

Lampton’s  said  two  letters  of  July  5th  and  10th, 
1907,  taken  in  connection  with  the  said  receipt  con¬ 
tract  of  July  6,  1907,  covering  1863  Mintwood  PI., 
conclusively  prove  that  Early  &  Lampton  were  not 
looking  to  the  plaintiff — who  was  then  stranded  in 
Europe  and  was  practically  penniless  (as  they  well 
knew) — for  the  protection  of  the  “Winchester.” 

Still  another  important  circumstance  is  that  Har¬ 
per,  in  addition  to  his  correspondence  with  Lampton 
and  Fairfax,  wrote  one  letter  to  Miss  Sands  “in  ref¬ 
erence  to  the  overdue  taxes  and  principal,”  which  he 
addressed  to  her  in  “care  of  Early  &  Lampton  (Rec., 
301  and  312)  but  which  they  did  not  forward  to  her. 


At  Rec.,  138,  plaintiff  testified  that  she  did  not  re- 
member  receiving  from  Mr.  Early  or  Mr.  Lampton, 
in  addition  to  the  aforesaid  letter  of  Tune  6,  1907,  any 

further  letter  advising  that  there  was  danger  of  the 
Winchester  being  sold,  and  that  she  hardly  thought 
she  could  have  forgotten  it  if  she  had  received  it. 
Under  cross-examination  she  further  testified: 

“Q.  Now,  I  want  to  show  you  what  purports 
to  be  a  copy  of  a  letter  from  Early  and  Lamp- 
ton  to  you,  dated  June  14,  icjo? ,  and  ask  you  if 
you  did  not  receive  the  original  of  which  that 
is  a  copy?  A.  It  is  perfectly  absurd  for  them 
to  send  me  a  letter  like  that  when  they  know 
perfectly  well  that  T  didn't  have  anything 
abroad  except  what  they  sent  me. 

0.  But  the  question  is  whether  you  received 
thatr  A.  T  don't  know  whether  T  received 
it  or  not.  If  I  did  receive  it  I  don't  recall  it 
absolutely”  (Rec.,  180). 

Although  it  is  evident  from  the  context  of  Miss 
Sands'  testimony  that  she  absolutely  did  not  recall 
the  supposed  letter  of  June  14th  at  all.  Appellant’s 
Brief  (p.  73)  is  alert  to  make  it  appear  that  her  tes¬ 
timony  was  evasive. 

Another  enlightening  circumstance  appears  from 
the  testimony  of  Harper  that  at  the  time  he  bid  in 
the  property  at  said  foreclosure  sale: 

”1  talked  to  Mr.  Lampton  and  he  requested 
me — he  requested  the  auctioneer  not  to  hare  it 
published  in  the  paper;  that  he  had  a  deal  on 
hand  where  he  expected  to  exchange  the  Win- 


Chester  in  a  few  days,  and  I  stated  that  if  he 
could  raise  the  money  that  he  could  have  the 
Winchester  again;  that  all  I  wanted  was  my 
money  out  of  the  property''  (Rec.,  302). 

Harper's  said  testimony  is  borne  out  by  the  indis¬ 
putable  record  fact  that,  in  addition  to  Harper’s  telling 
Lampton  at  the  time  of  the  sale  that  all  he  (Harper) 
wanted  was  his  money,  he  (Harper)  immediately  fol¬ 
lowed  it  up  by  executing  a  contract  dated  October  3, 
19 07,  giving  “the  exclusive  sale  of  said  property"  to 
continue  for  ,(tJiree  months  from  the  date  thereof 
(hereof)"  to  “Stone  &  Fairfax  &  Early  &  Lampton  ’ 
at  $21,725  net  ( being  $6,725  cash,  subject  to  $15,000 
first  trust)  (Rec.,  302-3).  This  exclusive  sale  con¬ 
tract  (Rec.,  302-3)  of  Oct.  3,  1907,  from  Harper  to 
Early  &  Lampton  (named  therein  in  conjunction  with 
Stone  &  Fairfax),  was  followed  within  said  “ three 
months ."  namely,  on  Dec.  26,  1907,  by  a  contract  pro¬ 
cured  by  Early  &  Lampton,  signed  by  Harrison  G. 
Dyar  and  by  Harper  and  witnessed  by  Early  (Rec., 
30/.  plaintiff's  Exhibit  52),  pursuant  to  which,  on 
January  10,  1908,  Harper  conveyed  the  “Winches¬ 
ter"  to  Dyar,  being  immediately  followed,  on  the 
same  day,  by  a  conveyance  of  a  one-half  interest  from 

i  C 

Dyar  to  Early  (see  pp  - - ,  this  brief).  Harper's 

testimony  finds  further  corroboration  in  the  well  es¬ 
tablished  fact  that  in  December,  1907  Lampton  stated 
to  Mrs.  Sands  in  the  presence  of  Mr.  Warner  (Mrs. 
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Sands'  test.  Rec..  211-2;  Warner’s  Test.  Rec..  419) 
that  the  "Winchester’  had  not  been  sold,  although  it 
had  been  previously  sold  on  Oct.  1st.  Lampion’s  tes- 
timonv  on  the  subject  is  very  weak  (Rec.,  471) : 

Q*  Please  state  when  and  where,  if  at  all 
you  told  either  Miss  Sands  or  Mrs.  Sands, 
«itter  the  \\  inchester  sale,  that  the  property  had 
not  been  sold?  A.  /  don't  recall  ever  having 
told  Mrs.  Sands  or  Miss  Sands  that  the  Win¬ 
chester  had  not  been  sold,  or  had  been  sold. 

Q.  hither  way?  A.  hither  zeay. 

Q.  \\  hat  motive,  if  any,  had  you  for  tell- 
mg  them  that  it  had  not  been  sold,  when  it  had 
been  ?  A.  I  had  no  motive. 

O.  Did  you  do  it?  A.  I  did  not ”  (Rec 

4/i). 


Lampton  s  denial  that  he  asked  that  there  should 

be  no  notice  of  the  sale  in  the  newspapers,  is  also 
weak  ( Rec.,  469)  : 

Q.  YY  hat  request  did  you  ever  make  of 
anybody  that  there  should  be  no  notice  in  the 
papers  that  it  had  been  sold  ?  A.  I  do  not  re¬ 
call  any  request  that— T  never  made  a  request 
that  the  publication  of  the  sale  be  withheld 
from  the  papers”  (Rec.,  469). 

(e)  Lampton’ s  confession  that  he  does  not 
know  (although  in  particular  charge  of  Miss 
Sands  aftaus  for  the  firm )  that  she  had  any 
notification  of  the  imminence  of  a  sale. 

In  the  light  of  these  facts  and  circumstances,  it  is 
inconceivable  that  Lampton,  any  more  than  Early, 
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could  have  given  any  notice  to  the  plaintiff  of  the 

“Winchester”  foreclosure.  In  fact,  we  find  that 

Lampton  himself  recognized,  when  on  the  witness- 

stand,  that  no  testimony  seeking  to  establish  that  Miss 

Sands  did  have  notice  could  be  believed,  because  he 
testified  (Rec.,  469) : 

"Q.  What  notification  did  Miss  Sands  have 
of  the  imminence  of  a  sale,  as  far  as  you  know 

of  your  own  personal  knowledge?  A  I  don’t 
knoiv  that  they  had”  (Rec.,  469). 

The  member  of  the  defendant  firm  having  partic¬ 
ular  charge  of  Miss  Sands’  affairs,  and  to  whom  she 
was  directed  to  go  again  and  again  by  Early  himself, 
thus  admits  that  he  does  not  know  that  the  Sands 
family  were  notified  of  the  sale.  The  situation 
is  still  further  aggravated  by  the  fact  that 
Lampton,  as  one  of  the  trustees  under  the  deed  of 
trust,  as  well  as  in  his  capacity  of  a  member  of  the 
firm  having  charge  of  Miss  Sands’  interests  generally, 

was  in  duty  bound  to  give  express  notice  to  Miss 
Sands. 

(f)  No  Pretense  even  by  Earlv  or  Lampton  That 
II  hen  the  Sale  Was  Actually  and  Finally  Or- 

of  Them  Acquainted  Miss  Sands 
With  That  Fact  or  With  the  Time  Set  for  the 
Sale. 

Then  again,  suppose  Early  &  L'ampton  had  sent  to 
Miss  Sands  the  aforesaid  letter  of  June  14,  1907,  ad- 
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vising-  her  that  Mr.  Harper  “ might  order  a  sale  at 
once”  (Rec.,  227).  Suppose  also  that  Early  had  told 
Miss  Sands  in  August,  1907,  as  he  claims  (Rec.,  456), 
that  he  was  “afraid”  or  even  was  “sure”  that  Harper 
would  advertise  the  property  for  sale  if  it  was  not 
protected.  Suppose  further  that  Lampton  had  not 
canceled  and  rescinded  all  notice,  had  such  been 
given,  by  his  subsequent  reassurances  to  Miss  Sands 
and  her  mother  that  everything  was  again  “o.  k.”  and 
“flourishing."  What  then  would  be  the  situation  of 
these  defendants?  W  ould  it  not  still  have  been  their 
plain  duty  to  have  notified  Miss  Sands  when  the  sale 
was  actually  and  finally  ordered,  of  that  fact  and  to 
have  acquainted  her  with  the  time  when  such  sale 
would  take  place?  W’e  are  unable  to  see  how  the 
question  can  be  answered  in  favor  of  the  defendants. 

Moreover,  the  testimony  establishes  that  on  Sept. 
2,  1907,  Harper  wrote  Lampton,  as  follows  (Rec., 
300): 

“Dear  Sir: 

If  the  money  is  not  paid  on  Tuesday ,  Sept .  3 
before  12  o'clock  you  must  advertise  the  Win¬ 
chester  apt.  and  sell  it  after  10  day  advertise¬ 
ment;  all  of  my  trust  to  be  cash,  and  all  ex¬ 
penses,  which  will  be  over  $7000.00.  I  have 
been  put  off  from  day  to  day  since  the  first  of 
April  and  do  not  intend  to  be  put  off  any  longer. 
I  will  not  delay  it  any  longer,  so  it  will  be 
useless  to  make  any  further  promises.  I  shall 
expect  to  have  the  money  or  notice  of  the  ad- 


vertisement  by  Wednesday’s  mail,  Sept.  4th, 
so  attend  to  on  Tuesday  promptly  and  without 
further  delay  and  oblige”  (Rec.,  300). 

Harper  also  followed  it  up  by  writing  Lamp  ton 
a  further  letter  on  Sept.  5,  1907,  as  follows 

(Rec.,  300)  : 

“Dear  Sir: 

I  wrote  you  on  Sept.  2  that  if  the  money  was 
not  paid  on  Tuesday,  Sept.  3*  that  you  were 
to  advertise  and  sell  the  Winchester  apt.  house 
at  once.  Why  have  you  not  attended  to  it; 
this  must  be  attended  to  at  once  and  without 
further  delay  or  I  shall  put  it  in  my  attorney’s 
hands”  (Rec.,  300). 

As  will  be  seen  at  Rec.,  425,  on  Sept.  4,  1907, 
Lampton  wrote  Mrs.  Sands  that  it  was  “of  much  im¬ 
portance"  for  the  plaintiff  to  sign  at  once  two  papers 
which  he  had  previously  sent  for  her  signature  (Rec., 
425),  one  paper  being  an  order  for  Early  &  Lamp- 
ton  to  pay  Emanuel  Speich  $350  (Rec.,  432)  and  the 
other  a  $500  note  in  favor  of  E.  S.  Parker  (Rec.,  432). 
It  will  also  be  noted  that  Lampton  followed  up  said 

letter  of  Sept.  4,  1907,  by  a  telegram  to  plaintiff  her¬ 
self  on  Sept.  5,  1907: 

“Sign  and  return  papers.  Important.  An¬ 
swer”  (Rec.,  226). 

As  will  also  be  seen,  the  record  fails  to  disclose 
any  justification  even  much  less  any  importance  or 
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iiciiAMt)  for  I'-nrly  and  Lanipton  having  induced  Miss 

■  am  s  to  sign  said  two  papers.  Ought  they  not  to 

haVe  n0t,fied  Miss  Sands  in  said  letter  of  Sept.  4. 

HXV  to  Mrs.  Sands,  and  in  said  telegram  to  Miss 

,an.<..S.m  '|Cpt‘  5;.  U>°7-  that  Harper  had  ordered  that 

h  inciester  be  at  once  advertised  for  sale  ?  Was 

"  "0t-  adniittedl>’’  a  niatter  of  “much  importance.” 
an<  certainly  ot  greater  importance  that  the  items  of 

35°  f°  SpC,ch  and  SSOO  to  E.  S.  Parker  which  have 
not  been  satisfactorily  explained  or  in  anywise  sub¬ 
stantiated?  Surely,  the  failure  to  mention  the  “Win 
Chester"  foreclosure  matter  at  all  while  writing  to 

.,SS  ‘  "K  S  "'other  about  matters  represented  to  be 
ot  much  importance"  and  requiring  to  be  “attended 
O  a  aim,  (  Rec.,  425 )  as  a|so  ,]le  fajiure  t0  refer  tQ 

n  when  telegraphing  the  plaintiff  about  matters  that 
uere  claimed  to  be  "Important”  (Rec.,  226),  does  not 
admit  ot  explanation,  nor  has  any  been  tendered. 

In  tin  light  of  this  conclusive  showing  of  secrecy 
and  ulterior  motives  on  the  part  of  Early  and  Lamp- 
ton  relation  to  this  “Winchester”  foreclosure  sale 
"  e  cannot  understand  the  observation  at  p.  75  Df  Ap¬ 
pellant  s  Brief :  v 

"It  surely  will  not  now  be  seriously  con 

the'iooelle  ^  aHeSa{ions  of  fraud  made  by 

ale  !  r’  1Cr  pleadin?s  regarding  the 
salt  ot  the  \\  mchester  under  foreclosure  are 
worthy  ot  consideration!”  closure,  are 


7-  Early  and  Lampton  Had  Ample  Funds  to 
Which  Miss  Sands  Was  Entitled,  to  Have 
Enabled  Them  to  Protect  the  Winchester. 

The  facts  developed  in  the  various  transactions, 
hereinafter  discussed,  speak  for  themselves  so  con¬ 
clusively  in  support  of  this,  that  the  unfounded  ob¬ 
servation  at  p.  66  of  Appellant's  Brief,  as  follows: 

“No  testimony  is  offered  in  support  of  the 
claim  that  Early  &  Lampton  had  funds  of  the 
complainant  in  their  hands  with  which  to  pay 
the  interest  and  the  matured  second  trust  note 
on  the  Winchester"  (p.  66,  Appellant's  Brief  ) 

need  not  be  discussed. 

C  EARLY’S  ACQUISITION  OF  AN  INTER- 
EST  IN  WINCHESTER  AFTER  FORE¬ 
CLOSURE  SALE,  WHICH  INTEREST  HE 
PARTED  WITH  PENDING  THIS  SUIT. 

i.  Early  and  Lampton  Knew  that  Harper  Did 
Not  Wish  to  Retain  the  Winchester  After 
the  Foreclosure  Sale,  but  Would  Permit  It 
to  be  Redeemed  or  Sold  to  Anyone  for 
Amount  Due  Him. 

(a)  Shown  by  Written  Agreement  Immediately  After 

Foreclosure  Sale. 

We  have  already  seen  that  at  the  time  of  the  Win¬ 
chester  foreclosure  sale,  Harper  gave  <(the  exclusive 


sale  thereof  to  Early  and  Eampton ,  in  conjunction 
with  Stone  and  Fairfax,  for  a  period  of  three  months 
from  Oct.  3,  1907: 

“  This  contract  can  only  be  terminated  by  the 
undersigned  after  three  'months  from  the  date 
hereof,  by  giving  Stone  &  Fairfax  (Corpora¬ 
tion  )  (S:  Early  Ik  Eampton  notiee  in  writing , 
withdrawing  the  sale  of  said  property”  (Rec 
302-3). 

We  have  further  seen  that  the  authorized  selling 
price  recited  in  said  contract  was  $21,725  ($6725 
cash,  subject  toSi  ^^ooo  first  trust).  Farly  and  Lamp- 
ton  thoroughly  understood  at  all  times  that  Harper 
was  not  only  obligated  to  them  by  said  contract  to 
sell  the  property  at  the  figures  named,  but  knew  that 
he  was  always  willing  to  sell  at  that  figure,  which  was 
simply  the  amount  due  Harper  to  save  him  from  loss. 
This  very  clearly  appears  also  by  letter  dated  Dec. 
L>  1907.  produced  by  Early’s  counsel  (Rec.,  321-2): 

“ Kearney sville,  W.  Va.,  Dec.  15,  1907. 

Mr.  J.  J.  Eampton , 

Dear  Sir: 

\  am  sending  you  letter  I  received  from  Stone 
&  Fairfax  in  reference  to  the  Irving  St.  ground 
perhaps  you  can  make  a  deal  you  know  that  I 
must  have  six  thousand  seven  hundred  and 
twenty-five  ($6725.00)  Dollars  net  to  let 
me  out.  I  do  not  know  what  com.  you  all 
would  want  for  this  deal  that  would  have  to 
be  added  to  the  price  of  the  lots.  I  should  think 


these  lots  could  be  readily  sold  for  this  amt. 
Rush  something  through  as  I  need  the  money. 

Yours  Respt., 

J.  W.  HARPER.” 

(b)  Shown  Also  by  Conversation  Occurring  in 

Early's  Presence. 

In  December  1907  or  January  1908 — probably  the 
latter — Mr.  Warner,  Jr.  (acting  for  Miss  Sands) 
questioned  Early  in  Early  and  Lampton’s  office  as  to 
why  notice  had  not  been  given  of  the  Winchester  fore¬ 
closure  and  why  Miss  Sands  had  heard  nothing  about 
it  (Rec.,  412  and  419).  Harper  was  present  in  Early 
and  Lampton’s  office  at  the  time  (though  previously 
unknown  to  Warner),  and  Harper  spoke  up  and  said 
that  all  he  wanted  was  his  money  back. 

“I  stated  to  him  at  that  time  that  all  I  wanted 
was  my  money  out  of  the  property”  (Harper, 
Rec.,  303). 

“Q.  What,  if  anything  did  Mr.  Harper  say 
on  that  occasion?  A.  Mr.  Harper  turned  to 
me  and  said :  ‘Why,  I  don’t  want  the  apartment 
house;  all  I  want  is  my  money  out  of  it.’” 
(Warner,  Rec.,  412). 

“Mr.  Harper  spoke  up  and  said:  ‘Why,  all 
I  want  is  my  money  back’  ”  (Warner,  Rec., 

419)- 

Early’s  denial  (Rec.,  279)  is  merely  that  of  a  man 
already  shown  to  be  unworthy  of  belief. 
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~  ZTEA\OF  REUEEMI‘Vr’  ™E  Winchester  for 
F  ^ss  Saxos,  Ea.lv  and  Lampton,  Through 

; Z  J  rTIATED  "  SALE  T°  Dvar  ( Early 
;  “  AK'XC  A  H,u  Interest)  and  Ha«. 

™Grm°  LBS  T"«  Enough  to  Save  H,„ 
*kom  Loss. 

°n  DeC-  26'  W.  Early  &  Lampton  procured  a 
contract  signed  by  Harrison  G.  Dyar  and  by  Harper 

and  jessed  by  Ear.y.  whereby,  on  or  before  Jan.’ 

to  n  rper  agreed  t0  transfer  the  “Winchester” 

a^eed^ardr1  ,°,$,5'00°  e"CUmbrance).  and  Dyar 
Vreed.  as  the  purchase  consideration,  to  transfer  to 

Harper  premises  1924  N  Street  N  W  t  k 
<s^>Q-rv  t  ^  eet  *' •  VV.  (subiect  to 

ij.  !1,brnnce)  and  $4200  cash  (less  $300  de- 

.loot, on  to  be  allowed  off  for  cos,  ins  ”  * 

IS,  ”  (See  Rec,  ,,o7.  Plaintiff'. 

d'd  ,n0t  be,°"S  to  Dyar,  but  belong  to  Earl f  and 

"  '°  DVar  "  •'« 

comey  ,t  to  Harper  as  a  part  of  the  purchase  consid¬ 
eration  tor  the  "Winchester.”  This  conclusively  an 

pears  from  the  following  letter  from  Early  to  Dvar’ 
appearing  at  Rec..  327:  ’V  °  Uyar 

r,  .  „  “Early  &  Lampton 
ea  ‘state,  Loans  and  Insurance 
615-617  14th  St.,  N.  W. 
ashington,  D.  C. 

Dear  Dr.  Dyar:  Decenlbet  30 th,  1907. 

I  enclose  Recorder's  receipt  for  deed  of  1924 
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N  Street,  Northwest,  placing  the  title  in  you. 
I  also  .enclose  deed  for  same .  property  from 
you  and  Mrs.  Dyar  to  Joseph  W.  Harper.  You 
will  please  execute  same  before  a  Notary  Pub¬ 
lic,  and  let  me  have  it. 

I  have  prepared  a  deed  from  Joseph  W.  Har¬ 
per  to  you  for  the  apartment  house,  and  the 
title  company  has  the  order  to  prepare  the  deed 
from  you  and  Mrs.  Dyar  to  me  for  one-half  un¬ 
divided  interest  in  the  apartment  house. 

WJien  all  is  done  the  Title  Company  will  re¬ 
port  the  title  to  the  apartment  house  good  in 
you  and  myself. 

If  you  like  I  can  and  will  send  a  notary  to 
your  house  at  six  o’clock  P.  M.  this  evening. 

Hastily  and  sincerely, 

CHARLES  EARLY.” 

Dyar  testified  (Rec.,  326) : 

“Mr.  Early  said  to  me  that  he  had  a  very 
cheap  piece  of  property  and  wanted  me  to  buy 
it.  I  declined  to  purchase  it.  I  didn’t  want 
anything  to  do  with  it,  having  no  money  for 
investment  at  that  time.  Mr.  Early  said  that 
he  thought  so  zvell  of  the  property  that  if  I 
would  buy  a  half  interest  he  would  take  the 
other  half  interest.  This  I  agreed  to  do.  We 
purchased  the  property,  which  was  the  Win¬ 
chester  Apartment  House,  for  $23,400,  with 
a  trust  of  $15,000  on  it,  leaving  an  equity  of 
$8,400.  For  this  I  put  in  $4,200  cash,  and  Mr. 
Early  put  in  a  house  on  N  Street,  1924  N 
Street 

Q.  Was  anything  said  by  either  of  you  as 
to  the  value  of  that  N  Street  house?  A.  Mr. 
Early  claimed  that  it  had  an  equity  of  $4,200, 
equal  to  the  amount  of  cash  I  put  in. 
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Q.  V\  here  did  that  conversation  take  place  ? 
A.  It  was  either  at  his  office  or  my  house.  He 
came  around  to  my  house  two  or  three  times. 

a  xt  t  y0U  exanline  the  N  Street  property  ? 
A.  Xo,  I  never  saw  it. 

Q.  Had  you  seen  it  before  or  since?  A  I 
think  not. 

•  Q-  ,)o  you  know  personally  anything  about 
its  value ;  A.  Nothing  whatever”  (Rec.,  326). 

Dyar  further  testilied  that  on  Dec.  27,  1907,  he  and 
harly  exchanged  letters  reciting  that  they  were  each 
entitled  to  a  half  interest  in  the  “Winchester”  (Rec.. 
3-7).  Djars  letter  to  Early  being  subsequently  re¬ 
turned  by  Early  after  the  conveyance  had  been  made 
(Rec.,  326-7). 

-Mr.  Charles  Early.  "DCC"nb'r  ^ 

Dear  Air.  Earlvr: 

I  am  sending  you  this  letter  so  if  anything 
tappens  before  our  negotiations  are  completed 
>011  v  ill  have  the  matter  in  writing.  We  agreed 
yesterday  to  purchase  jointly  the  Winchester 
apartment  house.  You  hold  my  agreement  with 

IvWu  iPer  f°  exchanS?e  the  equity  therein 
1  the  house  1924  X  Street  and  $4200.  I  hold 

your  agreement  to  deed  the  X  St.  house  to  me 

itt  order  that  I  may  keep  this  agreement.  To 

complete  the  transaction  I  shall  deed  to  vou 

an  undivided  half  interest  in  said  apartment 

house,  as  soon  as  my  title  is  good  to  the  same. 

\  erv  truly  yours, 

harrisox  g.  dyar 

le.S',„n,L“er  “  Mr'  Dy"  *  """"  A* 


Dyar  testified  that  the  phrase  “Get  my  letter  to  Mr. 
Dyar  and  return  this  letter  to  him”  appearing  at  the 
foot  of  said  letter  is  in  Early’s  handwriting,  having 
been  written  at  the  time  of  the  re-exchange  of  let¬ 
ters  (Rec.,  327). 

On  Jan.  10,  1908,  Harper  conveyed  the  “Winches¬ 
ter”  to  Dyar  (subject  to  $15,000  encumbrance),  and 
on  the  same  day  Dyar  conveyed  a  one-half  interest 
therein  to  Early.  On  Jan.  15,  1908,  Early  wrote  Dyar 
on  the  Early  and  Lampton  letter  heading  (Rec., 
327-8) : 

“January  15th,  1908. 
“Dr.  Harrison  G.  Dyar, 

National  Museum, 

City. 

My  dear  Doctor : 

Enclosed  please  find  Recorder's  receipt  for 
deed  from  Harper  to  yourself,  and  also  cer¬ 
tificate  of  title  for  sub-lot  218,  Square  151, 
being  the  Winchester  Apartment  House  No. 
1933  1 8th  Street,  Northwest,  showing  the  title 
good  in  you  and  myself,  each  as  to  a  one-half 

undivided  interest. 

Yours  very  truly, 

CHARLES  EARLY.” 

On  Jan.  15,  1908,  Early  and  Lampton  prepared  a 

statement  of  account  for  Dyar  ( Rec.,  32^  an<^  a^so 
one  for  Harper  (Rec.,  305),  in  each  of  which  the  fic¬ 
titious  figure  $23,400  was  recited  as  the  purchase  price 
of  the  Winchester  (subject  to  trust  of  $15,000)  and 
on  the  other  side  of  the  account  the  fictitious  figure 


s>4<-0o  was  inserted  as  the  pretended  equity  of  Early’s 
1924  X  St.  (upon  which  there  was  a  trust  of  $2,850). 

(a)  Early’s  Fraudulent  and  Deceptive  Methods 

.  I  gain  Put  Into  Practice  and  Profit  Realised  bv 
Early. 

According  to  the  testimony  of  Dyar  already  re¬ 
ferred  to  (Rec.,  326)  which  is  borne  out  by  these  two 
statements  of  account  prepared  by  Early  and  Lamp- 
ton.  Early  represented  to  Dyar  that  Harper’s  selling 
price  for  the  equity  in  the  “Winchester”  was 
$8,400  (subject  to  $15,000  encumbrance) — which, 
had  it  been  true,  would  have  been  $1,675  '«  excess  of 
the  price  of  $6,725  at  which  Harper  was  actually  ob¬ 
ligated  to  Early  and  Lampton  under  the  aforesaid 
contract  of  Oct.  3,  1907  to  sell  the  property  within  said 
three  months.  Early  obviously  had  a  purpose  in  omit¬ 
ting  his  own  name  from  the  Dyar-Harper  contract  of 
Dec.  26,  1907,  and  also  omitted  all  mention  therein  of 
the  value  of  equity  in  the  “Winchester,”  reciting  in¬ 
stead  merely  that  the  purchase  consideration  consisted 
of: 

(  a  )  Equity  in  1924  X  St.  X.  W.  (subject  to  $2850 
encumbrance) :  and 

( b  )  $4200  cash. 

Early’s  evident  purpose  in  so  stating  the  purchase 
consideration  was : 

1st.  To  prevent  Dyar  learning*  the  actual  figures  of 
$6,725  at  which  Harper  was  willing  to  sell  the  equity 


in  the  “Winchester/'  instead  of  the  $8,400  represented 
to  Dyar  by  Early,  because,  if  Dyar  had  so  learned,  he 
would  thereby  been  put  upon  notice  that  Early  (who 
was  Dyar’s  silent  partner  in  the  purchase)  misrepre¬ 
sented  to  Dyar  that  Early’s  part  of  the  purchase  con¬ 
sideration,  namely,  1924  N  St.,  had  an  equity  of  $4,- 
200  equal  to  Dyar’s  cash  part  of  the  consideration 
$4,200  which  Dyar  paid. 

2nd.  To  avoid  the  possibility  of  Harper’s  learning, 
in  advance  of  the  consummation  of  the  transaction, 
that  he  (Early)  had  represented  to  Dyar  that  1924  N 
St.  (which  Early  was  putting  off  upon  Harper, 
through  Dyar)  had  an  equity  of$ 4,200  (which  if  true, 
would  have  made  19-4  ^  St.  worth  $7,050,  as  it  was 
subject  to  $2,850  encumbrance),  because  Early  real¬ 
ized  that  Harper  was  an  honest  man  and  a  frank  man, 
and  that,  therefore,  Harper  would  probably  have  told 
Dyar  frankly  that  the  maximum  value  that  could  be 
put  on  1924  N  St.  would  be  $5,500  or  an  equity  of 
only  $2,650  (subject  to  the  $2,850  encumbrance),  in¬ 
stead  of  the  $4,200  for  which  Early  was  getting  credit 
from  Dyar  by  means  of  misrepresentation. 

That  $5,500  ($2,850  encumbrance  and  $2,650  only 
of  equity)  was  the  maximum  value  of  1924  ^  St.  is 
proven  by  the  disinterested  testimony  of  James  F. 
Shea,  William  H.  Linkins  and  Adam  J.  Dickhaut,  real 
estate  experts,  each  of  whom  examined  the  said  1924 
N  St.  without  knowing  in  what  case  they  were  to  tes- 
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tity,  and  without  any  intimation  as  to  the  kind  of 
testimony  desired  other  than  that  it  was  desired  to 
have  testimony  as  to  the  fair  market  value  in  Decem¬ 
ber  1907  and  January  1908.  Mr.  Shea  fixed  the  fair 
market  value  at  between  $5250  and  $5500  (Rec.,  372). 
Mr.  Linkins  fixed  it  at  about  $4700  (Rec.,  375)  and 
Mr.  Dickhaut  at  about  $4500  (  Rec.,  399). 

I  lie  defendants  took  some  testimony  on  their  own 
behalr  as  to  the  value  of  1924  X  St.,  but  not  a  single 
witness  testified  that  it  was  ever  worth  $7050  (which 
value  would  be  necessary  to  give  it  an  equity  of  $4200 
subject  to  the  $2850  encumbrance).  The  real  es¬ 
tate  experts  produced  by  us  all  testified  that  they  did 
m>t  know  m  what  case  they  would  be  called  to  testify 
nor  receive  any  intimation  as  to  the  character  of  tes¬ 
timony  desired  other  than  that  it  was  desired  to  have 
testimony  as  to  the  fair  market  value.  The  defend¬ 
ants  witnesses,  however,  did  not  qualify  as  to  disinter- 
estedness. 

Charles  A.  Langley,  a  builder,  testified  merely  that, 
in  his  opinion,  it  would  cost  “perhaps  $6,000  to  re¬ 
produce  that  house  (1924  X.  St)  as  it  stands”  today 
(  Rec.,  465).  \\  e  submit  that  the  opinion  of  a  builder 
as  to  what  it  would  perhaps  cost  to  put  up  a  new 
house  at  the  present  time  is  not  very  persuasive  as  to 
the  actual  market  value  of  an  old  house,  and  par¬ 
ticularly  in  view  of  the  other  evidence  in  the  case 
bearing  directly  on  the  question  of  market  value. 


Win.  E.  Sims,  testified  that  he  “was  with  Early  & 
Lampton  about  1899  and  1900”  (Rec.,  465),  and  that, 
if  the  monthly  rental  from  1924  N  St.  was  $40.50 
(Rec.,  465),  he  would  think  it  was  worth  “anywhere 
from  $6250  to  $7,000"  (Rec.,  465).  Mr.  Sims  testi¬ 
fied  on  cross-examination  ( Rec.,  466) 

“Q.  How  did  you  arrive  at  the  market  value 
which  you  have  stated  for  1924  N  Street  in 
1908?  A.  Well,  $40  or  $42.50  would  not 
he  a  bad  investment  on  $6,500,  6,700  or  $7,000, 
and  at  that  time  you  could  not  buy  very  many 
houses  that  paid  over  $40  or  $45  on  $6,500  or 
$7,000. 

Q.  In  giving  your  testimony,  then  as  to  the 
market  value  you  have  based  the  same  upon  the 
rental  income f  A.  That  is  the  only  way  we 
have  to  value"  (Rec.,  466). 

The  witness  Sims'  testimony  is,  therefore,  admit¬ 
tedly,  based  upon  an  erroneous  assumption,  because 
not  only  does  Harper  testify  that  the  rent  was  never 
more  than  $35.50  (Rec.,  306),  but  Early  &  Lamp- 
ton's  own  statements  of  account  to  Harper  and  Dyar 
(Rec.,  305  and  328)  expressly  recite  $35.50  to  have 
been  the  rental  of  1924  N  St.  at  the  time  in  question, 
namely,  when  Harper  acquired  it. 

Frank  B.  Jonas,  also  produced  by  the  defendants, 
testified  that  he  has  not  been  inside  of  1924  N  St.  for 
5  or  6  years,  and  at  that  time  only  went  into  the  first 
floor  to  see  a  tenant — “a  tenant  that  Mr.  Early  had 
there" — and  that  he  made  no  examination  of  the  first 
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Hour  even  "only  such  examination  as  you  would 
make  on  entering  the  house,  that  is  all”  (Rec..  464-5). 

Mr.  Jonas'  testimony  as  to  the  value  of  1924  X  St.  was 
( Rec.,  464  ) : 


Q.  \\  hat,  in  your  opinion,  was  the  fair 
market  value  of  1924  N  Street  in  the  vear 
njoJs.'  .A.  Vi  ell,  I  can  only  say  that  they  did 
ask  tor  such  houses  about  $6,000  or  $6,500— 
S5.500  to  $6,500,  and  I  know  that  that'  price 
—that  was  the  price,  $6,500  was  the  price  of 

those  houses  at  that  time  before  thev  were 
sold. 

Q.  Including  1924  N?  A.  Yes,  sir.  before 
they  were  sold,  because  I  had  reason  to  know 
that,  as  I  had  asked  about  them  and  con¬ 
sidered  them  myself  in  a  deal”  (Rec..  464) 


Mr.  Jonas  further  testified  that  other  houses  of 
"similar  character."  to  wit,  some  blocks  off  and  in 
nothing  like  as  good  a  neighborhood,”  but  being 
"httlc  better ”  houses  with  “a  little  more  lot” 
brought  ‘‘fully  that  price”  (Rec.,  464-5).  The  wit¬ 


ness  gave  no  definite  or  specific  facts  relating  to  any 
of  the  supposedly  "similar"  but  apparently  different 
houses  to  which  he  alluded.  According  to  the  testi¬ 
mony  of  Early  that  "We  all  put  on  a  little  excessive 
price  as  "a  margin  for  bargaining”  (Rec.,  458)  and 
in  view  of  Jonas’  testimony  that  the  asking  price  was 

onl.v  $55°°  to  $6,500  (Rec.,  464)  we  do  not  under¬ 
stand  how  Early  can  now  seriously  contend  that  the 


property  was  really  worth  the  maximum  figure  of 
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$55°°  testified  to  by  the  disinterested  testimony  of  the 
real  estate  experts  produced  by  us.  Yet  Early  took 

the  witness  stand  in  his  own  behalf,  and  testified 
(Rec.,  458) : 

“Q-  ^  llat*  in  your  judgment,  was  1924  N 
Street  worth  at  the  time  of  your  conveyance  of 
it  to  Dyar  in  January,  1908?  A.  From  $6,^00 
to  $6,500”  (Rec.,  458). 

Although  Early’s  testimony  would  not  seem  to  be 
entitled  to  any  credence,  it  is  interesting  to  note  that 
even  lie  admits  that  it  only  had  a  value  of  “from  $6,- 
300  to  $6,500,”  notwithstanding  the  established  fact 
that  he  secui  ed  a  value  of  $7*050  for  it  in  purchasing 
cUith  Dyai  a  one-half  interest  in  the  “Winchester,” 
getting  Dyar  to  contribute  actual  cash  on  the  basis  of 
that  value  and  amount.  However,  the  fact  is  clearly 
established  that  the  maximum  value  of  1924  N  St. 
was  not  more  than  $5,500,  and  that,  therefore,  in  se¬ 
curing  $7,050  for  it  in  the  re-sale  of  the  “Winches¬ 
ter,”  Early  made  a  profit  of  at  least  $1,550,  in  addi¬ 
tion  to  the  $250  commission  on  re-sale  of  “Winches¬ 
ter  ’  derived  by  Early  and  Lampton  recited  in  the 
statement  rendered  Harper  (Rec.,  305)  but  not  men¬ 
tioned  in  that  rendered  Dyar  (Rec.,  328). 

(b)  Harper  Got  Less  Than  the  $21,725  Net  Needed 

to  Save  Him  from  Loss. 

Harper  testified  that  at  the  time  he  acquired  1924 
N  St.  he  had  previously  bought  and  sold  real  estate 
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in  the  District  and  familiarized  himself  with  real 
estate  values  there,  and  that  he  valued  1924  N  St., 
for  the  purposes  of  the  exchange,  at  $5,500  (including 
the  $2,850  encumbrance)  (Rec.,  305).  He  further 
testified  that,  shortly  after  acquiring  said  1924  N  St., 
he  put  it  in  the  hands  of  Early  &  Lanipton  to  sell  at 
$5,150,  as  he  recalls,  the  figures,  or  $2,150  net  to  him 
(after  payment  of  $2,850  trust  and  $150  com).  (Rec., 
3°4 )  •  He  also  testified  that  he  is  positive  he  wrote 
Early  at  one  time  giving  the  price  tor  1924  X  St.  as 
$5,000,  and  that  Early  later  made  an  offer  of  “forty- 
cight  hundred  and  something  for  the  property”  (Rec., 
304),  and  that  he  (the  witness)  is  still  offering  the 
property  for  $5,000  and  would  take  $4,850  for  it  and 
pay  a  commission,  in  addition  to  the  trust,  out  of  such 
$4,850  (Rec.,  304).  Martin  L.  Harper  (brother  of 
Harper )  testified  as  to  several  conversations  he  had 
with  Early  about  six  months  after  Harper  acquired 
1924  X  St.,  in  which  Early  asked  him  (witness)  what 
amount  would  buy  1924  X  St.,  to  which  he  (witness) 
replied  that  he  “thought  $5,150  would  buy  it  net,” 
— the  $2,850  trust  to  come  off  of  that  (Rec.,  323). 

Joseph  W.  Harper  further  testified  that  the  pur¬ 
chase  consideration  from  the  sale  of  the  “Winchester” 
to  Dyar  amounted  to  less  than  the  $21,725  named  in 
his  agreement  of  October  3,  1907,  the  purchase  con¬ 
sideration  received,  and  consisted  of  (Rec.,  306) : 
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Equity  1924  N  St . 

Cash  . 

Trust  assumed  on  “Winchester”  . . 
Less  $500  com.  and  $300  fire  escape, 


$2650. 

4200. 

15000.  $21,850. 

-  800. 

$21,050. 


Consequently,  when  Harper  received  the  aforesaid 
statement  of  account  (Rec.,  305)  mis-stating  the  pur¬ 
chase  consideration  at  $23,400  on  one  side  of  the  ac¬ 
count,  and  also  mis-stating’  the  value  of  the  equity  in 
J924^  St.  as  $4,200  on  the  other  side  of  the  account. 
Harper  was  surprised  and  called  upon  Early  and 
Lampton  for  an  explanation.  Thereupon  Lampton 
told  Harper  that  the  enlargement  on  one  side  of  the 
account  was  offset  by  an  equal  enlargement  on  the 
other  (Rec.,  306),  and  Lampton  figured  out  in  pencil 
for  Harper  on  said  statement  of  account  pencil  memo, 
at  top  (Rec.,  306)  how,  in  addition  to  1924  N  St.,  he 
(Harper)  was  actually  receiving  the  $4,200  cash  as 
provided  in  the  contract  of  Dec,  26,  1907  (Rec.,  306) 
so  that  Harper  was  not  affected  by  the  fictitious 
figures  recited  in  said  statement  as  the  selling  price 
of  the  “\\  inchester”  and  as  the  value  of  1924  N  St. 

Harper  was  cross-examined  at  great  length  by 
Early’s  counsel  concerning  Lampton’s  explanation  of 
said  pencil  memorandum,  and  some  slight  confusion 
arose  in  the  cross-examination  by  reason  of  said  coun¬ 
sel’s  error  in  assuming  that  the  figure  “$4200”  in  the 
pencil  memorandum  referred  to  equity  in  1924  N.  St., 
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instead  of,  as  was  the  fact,  to  the  $4200  cash .  At 
Rec.,  321,  Earlv's  counsel  admitted  his  error: 

“Mr.  Darlington.  I  will  concede  that  counsel 
is  correct,  and  I  was  wrong,  that  the  $4,200 
there  is  the  cash  price. 

The  \\  itness.  I  think  that  is  what  it  is ;  that 
the  $4,200  was  what  I  was  to  get  in  money. 

Q.  And  this  memorandum  of  Mr.  Lampton’s 
is  simply  an  account  dealing  with  the  cash  part 
of  the  transaction?  A.  Yes,  sir,  as  I  said,  he 
tried  to  explain  it  to  me  and  show  me  how  it 
figured  out. 

Q.  Showing  that  you  had  nothing  to  do 
either  with  the  amount  of  the  purchase  price, 
as  stated  in  this  contract,  nor  in  the  amount  of 
this  $4,200  stated  as  equity  in  the  N  Street 
house?  A.  Yes,  sir"  (Rec.,  321). 

Harper  had  previously  testified  at  Rec.,  315,  when 
under  cross-  examination : 

By  Mr.  Darlington: 

“Q.  Where  has  he  (Lampton)  added  a  dol¬ 
lar  to  the  price  of  the  property  in  this  pencil 
memorandum?  A.  He  hasn't  added  it  in  the 
pencil  memorandum.  He  added  it  in  his  head 
for  me,  and  told  me,  and  explained  it  to  me  at 
the  time"  (Rec.,  315). 

In  the  course  of  the  cross-examination  of  Harper, 
Early’s  counsel  produced  a  further  undated  and  un¬ 
signed  pencil  memorandum,  “Defendants'  Exhibit  Xo. 
18,"  reading  (Rec.,  316,  foot): 

“Rents  to  be  remitted  to  M.  L.  Harper  737- 
11  St.  X.  \V.,  who  will  pay  all  expenses,  order 
coal,  repairs,  &  etc. 
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Early  &  Lampton  to  rent  &  collect  rents 
from — 

Apartment  No.  3  . $35.00  Rented 

Apartment  No.  5  . $35.00  Rented 

2  apts  to  be  rented  the  one  that  rents  same 
to  have  the  collecting  of  rents  while  I  own  the 
property. 

No.  2,  5  rooms  &  Bath .  $32.50 

No.  4,  5  rooms  &  Bath .  35  .oo 

O  o 

Price  of  apt.  23,000.00 
Trust,  15,000,  5%.” 

At  Rec.,  317,  Harper  identified  his  handwriting 
thereon,  with  the  exception  that  “Price  of  apt 
23,880.00”  should  be  “Price  of  apt  23,000,”  the  figures¬ 
having  been  altered  by  someone  since  the  memoran¬ 
dum  was  written  (Rec.,317). 

By  Mr.  Darlington: 

“Q.  Perhaps  you  can  explain  to  us  the  last 
entry  on  this  paper  ‘Price  of  apt.  23,880,  trust 
15,000,  5  per  cent;  to  what  does  that  refer? 
A.  Those  figures  have  been  tampered  with; 
those  are  not  eights  there  at  all;  they  are 
naughts. 

Q.  Well,  call  them  naughts;  perhaps  I  mis¬ 
read  them.  A.  I  think  so. 

Q.  You  think  so?  A.  I  am  certain  of  it. 

Q.  Well,  we  will  have  jthe  means  to  de¬ 
termine  that,  whether  somebody  has  tampered 
with  them,  or  whether  you  are  charging  peo¬ 
ple  with  tampering  without  any  foundation  for 
it.  What  does  this  mean,  the  ‘Price  of  apt?’  ” 
(Rec.,  317). 


Although  Harper  was  unable  to  remember  when , 
or  to  whom,  he  had  given  the  aforesaid  pencil  mem¬ 
orandum  reciting  “Price  of  apt.  23,000,”  it  would  ap¬ 
pear  from  the  following  testimony  of  Harper  (Rec., 
307)  •* 

“Q.  Have  you  forgotten  who  collected  the 
rents  of  the  Winchester  after  you  got  it  fin 
Oct.  1907)  ?  A.  No,  sir. 

0.  Who  did?  A.  Mr.  Early  and  Lampton 
with  Stone  &  Fairfax,  jointly”  (Rec.,  307). 

That  this  memorandum  was  given  to  Early 
&  Lampton  and  Stone  &  Fairfax  immediately  after 
the  foreclosure  sale,  and  in  conjunction  with  the  con¬ 
tract  of  Oct.  3,  1907  already  referred  to.  In  other 
words,  said  contract  recited  the  agreed  selling  price 
of  $21,725  and  said  $23,000  in  said  pencil  memoran¬ 
dum  was  merely  stated  as  an  asking  price  to  be  made 
use  of  for  the  purpose  of  bargaining  in  the  endeavor  to 

get  $21,725.  At  Rec.,  458,  as  already  noted.  Early 
himself  admitted: 

W  e  all  put  on  a  little  excessive  price  on  a 
piece  of  property  when  we  expect  to  sell  it.” 

“Q.  I  suppose  the  excess  is  a  margin  for 
bargaining,  is  it?  A.  Yes,  whatever  it  hap¬ 
pens  to  be”  (Rec.,  458). 

In  \  iew  of  this  general  admission  by  Earlv,  coupled 
with  Early's  further  testimony  at  Rec.,  458: 

“Q.  Kindly  look  at  defendants’  exhibit  No. 
18  in  this  case,  and  state  from  whom,  if  any- 
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one,  you  received  it?  A.  I  received  it  from 
Mr.  Harper. 

Q.  What  changes,  if  any,  have  been  made 
in  that  paper  since  you  received  it,  outside  of 
the  Examiner's  red  ink  marks  at  the  top  of 
it?  A.  None. 

Q.  What  foundation,  if  any,  is  there  for 
the  claim  that  the  figure  eights  in  the  item 
‘Price  of  Apt.  23,880’  have  been  changed.  A. 
None. 

Q.  Are  those  figures  precisely  as  they  were 
when  you  received  the  paper?  A.  Exactly. 
(Rec.,  458), 

And  coupled  also  with  the  obvious  fact,  appearing 
from  said  paper  itself  that  the  figures  have  been  tam¬ 
pered  with,  we  submit  that  Harper’s  testimony,  and 
not  Early’s,  is  entitled  to  credence,  and  it  logically 
follows  as  a  fair  inference  that  Early  did  tamper 
with  said  figures,  and  he  did  so  for  the  purpose  of 
rebutting  the  inference  which  would  otherwise  be 
drawn  from  the  $23,000  figure,  namely,  that  it  was 
recited  merely  as  an  asking  price  for  the  purpose  of 
bargaining. 

Moreover  although,  as  we  have  already  seen,  Har¬ 
per  never  put  any  higher  price  than  $5,500  on  1924  N 
St.,  he  did  mention  $6,500  as  an  asking  price,  for  the 
purpose  of  bargaining,  Harper  saying: 

“We  generally  always  ask  enough;”  and 

“I  never  put  that  price  ($6,500)  on”  (Rec., 

314) 
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In  explanation  of  Harper's  letter  of  Dec.  28,  1007 
to  Early: 

“Dear  Sir: 

The  signed  contract  received  all  OK  and  will 
ask  you  to  make  a  special  effort  to  try  and  sell 
tie  house  1924  X  St.  for  me.  I  should  have 

Sty-, 00. 00  for  it  but  get  me  an  offer  quiek  for  it 
And  oblige. 

'i  ours  res]>ect., 

,D  .1.  W.  HARPER.” 

(  Kec..  314). 

Harper  followed  up  said  letter  by  writing  Lampton 
on  December  30.  1907.  "do  something  with  1924— X 

lor  me."  (  Rec..  319),  and  by  also  writing  Early  again 
on  said  Dec.  30.  1907  (Rec..  320) : 

Dear  Sir: 

You  had  better  order  me  a  title  certificate  for 
the  house  1924  X  St.  X.W.  Do  not  have  their 
insurance  or  guarantee  to  exceed  one  thousand 
ollars  as  I  do  not  care  to  spend  but  $25.00  for 

.  \vt  c/.u  1,1  tr-v  an(I  niak^  arrangements  to  be 
in  W  aslnngton  on  Jan.  6.  Could  not  get  to 

W  ashington.  D.  C.,  before  then  and  I  would 
hke  to  be  there  when  the  settlement  is  made 
hotter  make  an  effort  ami  sell  the  X  St.  house 
for  me  7  mil  sell  on  any  terms. 

^  ours  Respect., 

,  0  J.  W.  HARPER." 

(  Kec.,  320). 

^et,  at  Rec.,  458,  Early  testified: 

"O.  At  what  price,  if  at  any  price,  did  Mr. 
Harper  otter  to  sell  you  1924  X  Street  after  he 
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had  acquired  it  through  his  sale  of  the  Win¬ 
chester  to  Dyar?  A.  At  no  price.  He  never 
i  offered  it  to  me  at  all”  (Rec.,  458). 

W  e  are  unable  to  comprehend  this  testimony,  in 
view  of  the  existence  of  these  letters.  We  are  also,  in 
view  of  the  hereinbefore  referred  to  letters  produced 
by  Dyar,  unable  to  comprehend  Early  s  testimony  at 
Rec.,  279: 

“Q.  At  the  time  Dr.  Dyar  purchased  the 
Winchester  it  was  understood,  was  it  not,  that 
you  were  purchasing  a  one-half  interest  with 
him  in  the  property?  A.  No. 

Q.  Was  not  the  purchase  consideration  the 
equity  in  1924  N  Street  Northwest,  and  S4200 
cash?  A.  Yes. 

Q.  And  was  not  the  equity  in  1924  X  Street 
owned  by  you  and  deeded  by  you  to  Dr.  Dyar 
for  the  purpose  of  his  deeding  it  to  Mr.  Harper, 
as  a  part  of  this  consideration?  A.  No.  Dr. 
Dyar  was  to  settle  with  me  for  that  outside , 
and  did  do  it. 

Q.  You  mean  he  was  to  pay  you  for  the  value 
of  your  equity?  A.  Yes. 

Q.  The  understanding  was  not  that  you  were 
contributing  that  equity  as  your  equal  share  of 
the  purchase  price  to  equal  his  contribution  of 
$4200  in  cash  ?  A.  I  wanted  the  money  and 
used  the  house  in  that  way  to  get  the  money. 

(Question  is  repeated  to  witness,  and  an¬ 
swers  “No.”) 

Q.  Didn't  you  value  the  equity  in  1924  N 
Street  at  $4200?  A.  I  don't  remember  now; 

I  think  not. 
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”Q.  How  did  you  come  to  take  a  one-half 
interest  in  the  Winchester  later  on?  A.  I 
don't  recall  now. 

Q.  Do  you  recall  whether  you  approached 
I)r.  Dyar  or  he  approached  you?  A.  I  guess  I 
approached  him. 

O.  Now  will  you  deny  this,  Mr.  Early,  that 
you  went  to  Dr.  Dyar,  in  the  first  instance,  be¬ 
fore  Dr.  Dyar  purchased  the  W  inchester,  and 
told  him  that  this  Winchester  Apartment 
House  was  a  good  proposition,  and  that  it  was 
so  good  that  you  were  willing  to  take  a  half 
interest  in  it  yourself,  and  if  lie  would  put  up 
$4200  cash  you  would  put  up  your  equity  of  the 
value  of  $4200  in  1924  X  Street?  A.  T  don’t 
recollect.  I  know  that  1924  X  Street  went  into 
the  deal”  (Rec.,  279). 

Dyar  testified  (Rec.,  329)  : 

”Q.  Isn't  it  a  fact  that  Mr.  Early  did  not  so 
deed  that  house  to  you  to  go  as  part  of  the  con¬ 
sideration  for  the  purchase  of  the  W  inchester 
jointly  by  you  and  him,  but  that  you  were  to 
settle  with  him  for  1924  X  Street  outside?  A. 
Xo,  sir;  it  is  not  a  fact. 

Q.  Isn't  it  a  fact  that  Early  did  not  con¬ 
tribute  this  1924  X  Street  as  being  equal  to 
your  cash  contribution  of  $4200  for  the  pur¬ 
chase  of  the  Winchester?  A.  Xo,  sir,  the  con¬ 
trary  is  the  fact”  (  Rec.,  329). 

.  After  Having  Himself  Acquired  Said  Half 
Interest.  Early,  During  the  Pendency  of 
This  Suit,  and  WTthout  Any  Stipulation 
Herein  Conveyed  Such  Interest  to  Dyar, 
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and  Dyar  Thereafter  Conveyed  Such  Inter¬ 
est,  as  Also  That  Originally  Acquired  by 
Him,  to  a  Mrs.  Allen,  a  Nominal  Party,  and 
Without  Any  Stipulation  Herein. 

These  facts  need  not  be  discussed  because  they  are 
alleged  and  conceded  in  the  pleadings. 

D.  HOW  EARLY  AND  LAMPTON’S  FRAUDS 
IN  CONNECTION  WITH,  AND  FOLLOW- 
ING,  THE  WINCHESTER  FORECLOSURE 
SALE  APPEARED  TO  INVOLVE  OTHER 
PERSONS  WHO  WERE  REALLY  INNO¬ 
CENT. 

As  already  seen,  Early  and  Lanipton  were  guilty  of 
fraud  and  deception  in  connection  with  the  foreclos¬ 
ure  of  the  \\  inchester,  as  also  in  the  re-sale  thereof. 

i.  Situation  Appearing  When  Original  Bill 

Drafted. 

When  Mr.  Warner  drafted  the  original  bill  on  be¬ 
half  of  Miss  Sands,  he  in  good  faith  believed  that  the 
unusual  facts  and  circumstances  coining  to  his  notice 
relating  to  this  foreclosure  sale  involved  Harper  and 
Dyar  in  the  Early  and  Lanipton  frauds  (Rec., 
419-20).  These  unusual  facts  and  circumstances 
were : 

1st.  The  foreclosure  sale  was  a  secret  one,  so  far  as 
Miss  Sands  was  concerned,  because  she  was 
not  advised  of  it  in  advance. 
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2nd.  In  December,  1907,  more  than  two  months 
after  the  foreclosure  sale  had  actually  taken 
place,  Lampton  told  Warner  that  the  Winches¬ 
ter  had  not  been  sold  (Rec.,  21 1  and  419). 

3rd.  While  Warner  was  seeking  explanations  in 
Early  and  Lampton  *s  office  as  to  why  notice 
had  not  been  given  Miss  Sands  of  the  foreclos¬ 
ure  sale  and  the  subsequent  facts  concealed 
from  her,  he  found  Harper  (who  was  pre¬ 
viously  unknown  to  Warner)  in  Early  and 
Lampton  s  office  with  Early,  and  was  told  by 
Harper  that  all  he  wanted  was  his  money  back 
(Rec.,  303,  412  and  419).  Vet,  notwithstand¬ 
ing  that  statement,  no  opportunity  was  given 
thereafter  to  get  him  his  money  back;  but,  on 
the  contrary,  the  very  next  day  Warner  noticed 
some  title  papers  going  on  record  from  Harper 
to  Dyar  and  from  Dyar  to  Early  conveying  the 
Winchester  (Rec.,  419), — these  title  papers 
being  ( 1  )  Deed  of  the  entire  property  from 
Harper  to  Dyar,  and  (2)  Deed  of  a  one-half 
interest  from  Dyar  to  Early. 

Under  the  unusual  circumstances,  Mr.  Warner 
naturally  suspected  that  some  further  conveyances, 
to  defeat  the  l is  pendens  of  a  suit,  would  be  made  if 
Harper  and  Dyar  were  advised,  in  advance,  of  his 
intention  to  file  a  suit  claiming  the  Winchester  for 
Miss  Sands. 

Following  the  filing  of  the  original  bill  (March  26, 
190$).  subpoenas  were  at  once  issued  against  the  de¬ 
fendants,  including  Harper  and  Dyar  (Rec.,  7),  but 
were  returned  by  the  Marshal  “not  to  be  found”  as  to 
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Harper  and  Dyar  (Rec.,  8).  At  Rec.,  333  Dyar  testi¬ 
fied  that: 

“I  have  been  continuously  a  resident;  I  go 
away  in  the  summer  for  short  periods'  (Rec., 

333)- 

Doubtless  he  was  absent  during  one  of  these  “short 
periods”  when  the  Marshal  was  unable  to  serve  him 
with  process. 

2.  Situation  Appearing  When  Amended  and  Sup¬ 
plemental  Bill  Drafted. 

Further  investigations,  after  Miss  Sands’  new  coun¬ 
sel  (Mr.  Sullivan)  came  into  the  case  in  1910,  con¬ 
vinced  her  counsel,  not  only  that  the  frauds  committed 
by  Early  and  Lampton  were  of  a  -wider  and  more  far- 
reaching  character  than  alleged  in  the  original  bill, 
but  also  that  the  original  charge  against  Harper 
should  be  omitted,  but  the  charge  against  Dyar  re¬ 
tained  ( Rec.,  420) .  The  record  herein  contains  a  clear 
showing  of  additional  circumstances  which  had  de¬ 
veloped  since  the  filing  of  the  original  bill,  apparently 
corroborative  of  the  original  charge  against  Dyar,  as 
follows : 

1st.  By  deed  dated  August  15,  1908,  and  recorded 
Sept.  11,  1908,  (subsequent  to  the  filing  of  this 
suit,  March  26,  1908,  and  in  disregard  of  the 
specific  l is  pendens  against  the  ‘"Winchester” 
created  thereby),  Dyar  became  a  grantee  of 
Early  covering  one-half  interest  in  the  ""Win- 
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Chester  which  had  been  conveyed  by  Dyar  to 

Sr Ja"- ,o- ,9os  <r“  -  *  -"d 

-’nd.  On  Nov.  13,  1908  (  just  5  days  before  the  filing- 
Ot  the  Amended  and  Supplemental  Bill")  Dyar 
deeded  the  "Winchester”  to  Wellesca  Pollack 
Allen  (  Rec.,  25  and  30,  and  not  denied). 

31  d-  This  last-named  deed  from  Dyar  to  Mrs  Al¬ 
len  was  a  transfer  of  title  merely,  Mrs.  Allen 
having  no  interest  in  the  property  (Rec..  332). 

Accordingly,  in  drafting  the  Amended  and  Supple¬ 
mental  Bill,  Harper's  name  was  omitted  as  a  defend¬ 
ant,  hut  Dyar's  name  was  retained,  and  Mrs.  Allen’s 
name  was  added.  In  this  Amended  and  Supplemental 
Bill,  the  frauds  of  Early  and  Lampton  in  the  original 
acquisition  of  the  Winchester  were  alleged  for  the 
first  time  (having  been  discovered  only  shortly  before 
then),  and  since  this  newly  discovered  ground  for  se¬ 
curing  relief  111  rem  for  Miss  Sands  against  the  Win¬ 
chester  property  could  not  constitute  a  Its  pendens 
until  the  Amended  and  Supplemental  Bill  should  be 
filed,  it  was  but  natural  that  Miss  Sands’  counsel 
should  not  consider  it  safe  to  communicate  with  Dyar 
(who  then  had  the  title  in  the  name  of  a  nominal 
holder  Mrs.  Allen),  or  to  communicate  with  Mrs.  Al¬ 
len,  in  advance  of  the  filing  of  the  Amended  and  Sup- 
plementa!  Bill. 
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3-  Promptness  of  Miss  Sands'  Counsel  in  Reliev¬ 
ing  Harper,  Dyar  and  Mrs.  Allen  of  All 
Charges  as  Soon  as  Discovery  of  Their  In¬ 
nocence  Made. 

We  regret  exceedingly  the  injustice  that  was  unwit¬ 
tingly  done  Harper,  Dyar  and  Mrs.  Allen  by  making 
them  parties  defendant  to  this  case  at  any  time  in  con¬ 
junction  with  defendants  Early  and  Lampton,  which 
error  was  corrected  as  soon  as  ascertained ;  but  we  do 
not  conceive  it  to  be  within  the  province  of  the  de¬ 
fendants  Early  and  Lampton,  whose  net-work  of 
frauds  mislead  Miss  Sands’  counsel  into  believing  that 
these  innocent  people  were  involved  with  Early  and 
Lampton  in  the  frauds,  to  criticise  Miss  Sands  and  her 
counsel  for  the  mistake  that  was  made,  as  is  done  in 
Early's  answer  and  at  pp.  47  and  68  of  Appellant’s 
Brief. 

No  charge  against  Harper  was  made  in  the 
Amended  and  Supplemental  Bill,  and  we  entered  a 
voluntary  dismissal  as  to  Dyar  and  Mrs.  Allen  on 
March  30,  1911,  (Rec.,  60) — nearly  five  months  in 

advance  of  the  taking  of  any  testimony  in  the  case. 

✓ 

Yet  at  pp.  1  and  2  of  his  brief  below,  Early  stated : 

‘"After  the  cause  was  at  issue  and  consider¬ 
able  testimony  had  been  taken ,  the  charges  of 
fraud  made  against  the  defendants  Harrison 
G.  Dyar  and  Wellesca  Pollock  Allen  were  with¬ 
drawn,  and  the  bill  dismissed  as  to  them,  this 
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change  of  base,  however,  not  having  been  taken 
until  the  charges  against  these  defendants  had 
been  shown  to  be  utterly  without  foundation/’ 

The  record  shows  that,  not  only  had  no  testimony 
whatever  been  taken  prior  to  the  voluntary  dismissal, 
but  the  case  was  never  at  issue  between  Miss  Sands 
and  Dyar  and  Mrs.  Allen.  Equally  unfair,  but  more 
subtle,  is  the  charge  at  p.  14  of  Appellant’s  Brief  that 
Miss  Sands  dismissed  the  above  charges  because  she 
‘‘found  herself  unable  to  substantiate  them,”  rather 
than  because  she  desired  to  do  no  injustice. 

E.  RELIEF  AWARDED  TO  MISS  SANDS  IN 
THE  ENTIRE  WINCHESTER  TRANSAC¬ 
TION. 

1.  Right  to  Repudiate  tiie  Winchester,  and  Re¬ 
cover  the  Full  Values  of  1620  iStii  St.  and 
iS6y  Mi  NT  wood  Place,  and  Also  an  Account¬ 
ing  for  Other  Moneys  Due  Miss  Sands,  Re¬ 
lating  to  the  Transaction. 

The  Court  below  held  that  Early  and  Lampton’s 
treatment  of  Miss  Sands  amounted  to  a  fraud  upon 
her  a  wrongful  conversion  of  her  properties — and 
entitled  her  to  repudiate  the  transaction  and  re¬ 
cover  as  the  value  of  her  properties  the  prices  at 
which  Early  and  Lampton  sold  them,  and  such  fur¬ 
ther  sum,  if  any,  as  may  be  established  by  other 
evidence  to  be  the  actual  values  of  the  properties 
(Rec.,  96). 


Appellant’s  Fourth  and  Sixth  Assignments  of 
Error  seek  to  question  the  holding  of  the  Court 
below. 

2.  Miss  Sands’  Equitable  Lien  Against  Win¬ 
chester  Attaching  to  Bond  Filed  in  Substi¬ 
tution. 

In  the  fourth  paragraph  of  the  decree,  the  Court 
below  adjudged  ( Rec.,  109): 

“Fourth.  That  the  plaintiff  do  now  re¬ 
cover  of  defendant  Early,  as  principal,  and 
the  United  States  Fidelity  and  Guaranty 
Company,  as  surety,  the  sum  of  Four  thou¬ 
sand  dollars  ($4,000)  upon  their  certain  bond 
in  that  sum  filed  in  this  cause  March  30, 
1911,  and  have  execution  therefor  as  at  law; 
said  bond  having  been  filed  herein  as  a  sub¬ 
stitute  in  lieu  of  certain  real  estate,  known 
as  the  ‘Winchester,’  which  was  thereupon 
and  thereby  released  and  discharged  from 
the  lis  pendens  of  this  suit,  upon  the  condi¬ 
tion  recited  in  said  bond  that  said  bond 
should  be  liable  for  any  rights  of  the  plain¬ 
tiff  in  respect  of  the  said  real  estate  as 
against  defendant  Early.  The  Court  hereby 
adjudges  and  determines  that  the  plaintiff, 
though  electing  to  waive  all  right  to  bene¬ 
ficial  ownership  in  said  real  estate,  neverthe¬ 
less  retains  a  right  to  an  equitable  lien  for 
the  sum  of  Four  thousand  and  eighty-one 
dollars  and  thirty-two  cents  ($4,081.32), 
with  interest  at  six  per  cent,  per  annum 
compounded  annually,  from  March  15,  1905, 
said  sum  being  the  amount  used  by  defend- 


ants  Charles  Early  and  Janies  J.  Lampton  in 
the  original  purchase  of  said  real  estate  out 
of  moneys  derived  by  them  from  their 
wrongful  conversion  of  plaintiff’s  properties 
1620  18th  Street  and  1867  Mintwood  Place.” 

At  the  time  of  the  filing  of  this  suit,  Early  held 
title  to  a  one-half  interest  in  the  Winchester  apart¬ 
ment  house,  which  interest  was  accordingly  subject 
to  the  'I is  pendens  created  by  this  suit.  The 
amended  and  supplemental  bill  did  not  relinquish 
the  claim  of  the  original  bill  against  the  Winches¬ 
ter  property,  but  included  the  grounds  alleged  in 
the  original  bill  (relating  to  Early  and  Lampton’s 
wrongs  in  connection  with  the  foreclosure  sale) 
and  also,  as  new  grounds,  Early  and  Lampton’s 
f  1  auds  (just  discovered)  in  the  original  acquisition 
of  the  \\  inchester.  The  amended  and  supplemen¬ 
tal  bill  specifically  prayed  that  Early,  Dyar  and 
Mrs.  Allen  be  decreed  to  hold  the  Winchester  in 
trust  for  Miss  Sands.  Between  the  original  and 
the  amended  and  supplemental  bill,  Early,  without 
an\  stipulation  permitting  it,  made  a  conveyance 
^  D\  ar  of  the  half  interest  held  by  Early  at  the 
time  of  the  filing  of  the  suit.  Then,  after  the  filing 
of  the  amended  and  supplemental  bill,  Early— rec¬ 
ognizing  that  the  suit  constituted  a  lis  pendens 
against  the  half  interest  in  the  Winchester  stand- 
ing  in  his  name  when  the  suit  was  originally  filed, 
and  further  recognizing  that  his  deed  of  convev- 
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ance  pending  the  suit  had  in  no  manner  affected 
the  l is  pendens — procured  from  Miss  Sands’  coun¬ 
sel,  on  March  30,  1911,  a  stipulation  releasing  the 
Winchester  from  said  I  is  pendens ,  in  consideration 
of  the  filing  simultaneously  therewith  of  a  bond  in 
the  sum  of  $4,000  with  Early  as  principal  and  The 
United  States  Fidelity  &  Guaranty  Co.  as  surety, 
conditioned  to  abide  by  and  perform  the  decree  to 
be  entered  in  the  cause  “in  so  far  as  the  same  may 
adjudge  and  determine  in  favor  of  the  plaintiff  as  to 
any  rights  claimed  by  her  in  respect  of  the  said  real  es¬ 
tate  (Winchester)  as  against  the  said  Charles 
Early,”  said  bond  expressly  reciting  that  the 
“cause  constitutes  a  l is  pendens  as  against  an  undi¬ 
vided  one-half  interest"  in  the  Winchester,  and 
further  reciting  that  its  purpose  and  intent  was  “to 
release  and  discharge  the  said  real  estate  from  the 
lien  of  said  suit  and  to  substitute  in  lieu  thereof  the 
bond”  (Rec.,  59-60).  Notwithstanding  these  plain 
and  conceded  facts,  appellant  contends  at  pages 
76-7  of  his  brief  that  no  l is  pendens  existed  at  the 
time  of  the  stipulation  of  release  and  the  giving  of 
the  bond.  The  contention  so  urged  is : 

1st.  That  Early’s  aforesaid  half  interest 
in  the  Winchester  could  not  be  subjected  to 
the  rights  of  Miss  Sands  against  it  by  rea¬ 
son  of  Early  and  Lampton’s  frauds  either  in 
the  original  acquisition  of  the  Winchester 
in  March,  1905,  or  in  connection  with  the 
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foreclosure  sale  of  October,  1907,  following 
which  Larly  acquired  his  half  interest  In 
other  words,  that,  unless  Early  used  Miss 
bands  money  in  purchasing  the  half  interest 
following  the  foreclosure  sale,  Earlv  would 
ha\  e  rights  in  the  property  superior'to  Miss 
bands  original  rights  therein  growing  out 
01  his  and  Lampton’s  frauds. 

1  -ifnd‘  .That  the  amended  and  supplemental 
hill  — though  specifically  claiming  Miss 
bands  rights  in  the  Winchester  and  praying 
that  it  he  declared  to  he  hers  and  he  reeon- 
veyed  to  her  (Rec.,  33)— was  not  technically 
sufficient  to  keep  in  force  the  I  is  pendens  of 
the  original  bill. 

3rd.  That  not  only  is  the  recital  in  the 
bond  as  to  the  existence  of  the  lis  pendens 
to  he  ignored,  but  that  the  condition  of  the 
bond  which  covers  “any  rights  claimed  bv 
ici  ( plaintiff)  in  respect  of  the  said  real  es- 
,  tate  as  against  the  said  Charles  Earlv"  is  also 
to  be  ignored. 

We  do  not  feel  that  we  are  called  upon  to  argue 
such  questions  of  law  before  this  Court.  Appel¬ 
lant’s  contention  at  top  of  p.  77  of  his  brief,  that 
Early  s  acquisition  of  the  Winchester  after  the 
foreclosure  sale  “alone  formed  the  basis  of  a  con¬ 
structive  trust  misconceives  the  averments  of  the 
amended  and  supplemental  bill,  and  also  miscon¬ 
ceives  the  law  applicable  to  appellant's  1st  conten¬ 
tion,  above  stated. 

The  further  contention  at  p.  77  of  Appellant’s 
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Brief  that  the  opinion  of  the  Court  below  rescinded 
the  decree,  overlooks  two  things: 

ist.  Were  there  any  conflict,  the  decree  would 
rescind  the  opinion ;  and  not  be  rescinded  by  the 
opinion. 

2nd.  There  is  no  conflict. 

In  filing  its  opinion,  the  Court  below  had  over¬ 
looked  the  matter  of  the  bond,  and,  when  its  atten¬ 
tion  was  called  to  that  fact,  the  appropriate  pro¬ 
vision  was  embodied  in  the  decree.  The  Court 
found  that  Miss  Sands  possessed  rights  “in  respect 
of  the  said  real  estate  as  against  the  said  Charles 
Early”;  that  Early  and  Lampton  were  guilty  of 
fraud  and  deception  both  in  connection  with  the 
original  acquisition,  and  the  foreclosure,  of  the 
Winchester,  and  that  $4,081.32  of  her  moneys ,  (ex¬ 
ceeding  the  amount  of  the  bond)  had  gone  into  said 
real  estate;  and  that  Miss  Sands,  though  electing 
not  to  take  the  beneficial  interest  in  the  real  estate, 
retains  an  equitable  lien  there  against  for  the  ac¬ 
tual  payment  to  her  of  the  moneys  belonging  to 
her  which  went  into  said  property,  and  that  the 
bond,  by  its  express  terms,  became  substituted  for 
the  real  estate. 

In  Bohle  vs.  Hasselbroch,  64  N.  J.  Eq.,  334,  337, 
it  was  said: 

“In  accordance  with  these  doctrines,  we 
think  that  the  complainants,  when  their 
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right  to  the  possession  of  the  trust  fund  ma¬ 
tured,  by  the  death  of  their  mother,  were 
entitled,  upon  shovving  that  the  trust  funds 
had  formed  a  considerable  part  of  the  pur¬ 
chase  money  by  which  their  mother  had  ac¬ 
quired  title  to  the  Hoboken  lots,  to  elect 
whether  they  would  claim  a  lien  upon  the  lots 
for  the  amount  of  trust  funds  used  in  the 
purchase,  or  would  claim  the  lots,  subject  to 
be  charged,  in  favor  of  the  personal  repre¬ 
sentatives  of  their  mother,  with  so  much  of 

the  pui  chase  money  as  consisted  of  her  own 
funds.” 

In  Primeau  vs.  Granfield,  184  Fed.,  480-484,  it  was 
said  : 

Primeau  by  that  mingling  got  more  than 
a  hen,  and  got  the  option  either  to  claim  a  lien 
or  to  claim  that  he  was  a  co-owner  in  the 
fund.  *  *  *  The  beneficiary  has  the  right 
‘it  election  either  to  become  a  part  owner 
in  the  chose  in  action  or  to  keep  a  lien  upon 


In  Turner  vs.  Street,  2  Rand.  (Ya.),  404,  408,  it 
was  said: 


“If  a  trustee  purchase  property  with  the 
trust  funds,  there  is  a  resulting  trust  for  the 
cestui  que  trust;  so  that  he  may  either  claim 
the  beneficial  right  to  the  property,  or,  at  his 
election,  claim  a  lien  upon  the  property,  for 
the  security  of  his  money  invested  in  it.” 

In  Armitage  vs.  Snowden,  41  Md.,  1 19-122,  it 
was  said  that  a  party  always  has  an  election  to 
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claim  a  lien  upon  property  held  by  his  fiduciary  for 
moneys  belonging  to  the  party  which  the  fiduciary 
has  invested  in  the  property. 

In  Lovejoy  vs.  Murray,  3  Wall.,  1,  p.  16,  the  Su¬ 
preme  Court  of  the  United  States  said: 

“In  reference  to  the.  doctrine  that  the 
judgment  alone  vests  the  title  of  the  prop¬ 
erty  converted,  in  the  defendant,  we  have 
seen  that  it  is  not  sustained  by  the  weight 
of  authorities  in  this  country.  It  is  equally 
incapable  of  being  maintained  on  principle. 
The  property  which  was  mine,  has  been 
taken  from  me  by  fraud  or  violence.  In 
order  to  procure  redress  I  must  sue  the 
wrong-doer  in  a  court  of  law.  But,  instead 
of  getting  justice  or  remedy,  I  am  told  that 
by  the  very  act  of  obtaining  a  judgment — 
a  decision  that  I  am  entitled  to  the  relief  I 
ask — the  property,  which  before  was  mine, 
has  become  that  of  the  man  who  did  me  the 
wrong.  In  other  words,  the  law,  without 
having  given  me  satisfaction  for  my  wrong, 
takes  from  me  that  which  was  mine,  and 
gives  it  to  the  wrong-doer.  It  is  sufficient  to 
state  the  proposition  to  show  its  injustice. 
It  is  said  that  the  judgment  represents  the 
price  of  the  property,  and  as  plaintiff  has  the 
judgment,  the  defendant  should  have  the 
property.  But  if  the  judgment  does  repre¬ 
sent  the  price  of  the  goods,  does  it  follow 
that  the  defendant  shall  have  the  property 
before  he  has  paid  that  price?  The  payment 
of  the  price  and  the  transfer  of  the  property 
are,  in  the  ordinary  contract  of  sale,  con¬ 
current  acts.” 
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Appellant's  Fifth  Assignment  of  Error  is  di¬ 
rected  against  Early's  liability  on  his  bond  for  a 
portion  of  the  moneys  out  of  which  he  defrauded 
Miss  Sands  in  this  entire  Winchester  transaction. 
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MINTWOOD  HOME  PROPERTY 

Similar  to  the  deception  and  fraud  practiced  by 
Early  &  Lam/pton  in  the  Winchester  “exchange” 
transaction  of  March,  1905,  the  deception  and  fraud 
committed  by  them  in  the  Mint  wood  Home  sale  of 
October,  1904?  consisted  in  the  concealment  from  Miss 
Sands  (their  fiduciary  dependent)  of  the  true  consid¬ 
eration  derived  from  the  sale,  and  their  failure  to  ac¬ 
count  to  her  for  such  true  consideration,  they  prepar¬ 
ing  instead  a  statement  of  account  reciting,  as  enter¬ 
ing  into  and  constituting  a  part  of  the  true  considera¬ 
tion,  certain  supposed  facts  and  figures  which,  as  they 
well  knew,  had  no  basis  in  fact  and  were  wholly  their 
own  fabrication. 

A.  APPELLANT’S  DENIAL  AS  TO  AGENCY 

The  Mintwood  Home  transaction  involved  the  dis¬ 
position  by  Early  &  Lampton,  agents  for  the  plaintiff, 
of  a  valuable  parcel  of  improved  real  estate  known  as 
the  “Sands  Place"  or  “Mintwood  Home”  property,  in 
October,  1904,  which  property  had  been  placed  in 
their  hands  for  rental  in  the  previous  July  or  August 
(Rec.,  143,  Early  and  Lampton  rent  statement  report¬ 
ing  “rents  at  $300  mo.  collected  during  August,  Sep¬ 
tember  and  October";  Rec.,  218,  Mrs.  Sands’  testi¬ 
mony  that  Early  and  Lampton  took  charge  about  July 
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1904;  Rec.,  152,  Miss  Sands:  “It  seemed  to  come 
about  in  a  gradual  way.  Mr.  Lampton  was  so  often 
at  the  house  and  speaking  of  trades”).  At  p.  50,  and 
again  at  p.  53>  of  Appellant  s  Brief,  it  is  argued  that 
Larl\  and  Lampton  did  not  profess  to  be  acting  as 
agents  in  the  sale  of  this  property,  but  made  “an  en¬ 
tirely  independent  offer"  (p.  51,  Appellant’s  Brief), 
and  the  argument  is  attempted  to  be  supported  by  ref¬ 
erence  to  the  fact  that  Early  and  Lampton  secretly 
(Miss  Sands  not  advised  of  it)  gave  parts  of  their 
Si, 500  commission  to  the  purchaser’s  agent  and  to 
some  other  person  or  persons.  The  argument  does 
not  merit  discussion,  and  is  moreover  inconsistent 
with  the  statement  in  Lampton’s  sworn  answer  (  Rec., 
37),  that — 

“This  defendant  admits  that  the  plaintiff  at 
the  time  referred  to  was  the  owner  of  the 
‘Sands  Place’  or  ‘Mintwood’  described  in  said 
paragraph,  and  that  as  her  agents  tJie\  did 
effeet  an  exchange  of  said  property  (Rec. 
37). 

The  further  effort  at  pp.  50-1  of  Appellant’s  Brief 
to  make  it  appear,  in  this  same  connection,  that  Early 
and  Lampton  s  dealings  with  Miss  Sands  in  the  dispo¬ 
sition  of  this  property  were  not  after  they  began  the 
collection  of  the  rentals  from  the  property  for  her  but 
previous  thereto,  is  inconsistent  with  the  statement  in 
Early’s  sworn  answer  (Rec.,  47),  that — 

He  denies  that,  prior  to  the  making  of  the 
said  exchange,  Early  and  Lampton  were  en- 
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gaged  in  the  collection  of  rents  and  the  man¬ 
agement  of  her  affairs  generally,  and  avers 
that  their  only  connection  with  her  up  to  the 
time  of  this  sale  was  the  collection  for  her 
of  the  rents  of  the  Mint  wood  Place  property, 
in  the  usual,  ordinary  capacity  of  real  estate 
brokers.” 

B.  ISSUE  IN  PLEADINGS. 

In  October,  1904,  Early  and  Lampton  disposed  of 
this  Mintwood  Home  property,  representing  to  Miss 
Sands,  that  the  purchaser,  William  J.  Kehoe,  was  giv¬ 
ing  as  the  purchase  consideration: 

(1)  house  1620  18th  St.  (subject  to  $12,000  en¬ 
cumbrance  ) . 

(2)  apartment  house  at  1815  Kalorama  Ave. 
“Margaret"  (subject  to  $12,000  encum¬ 
brance). 

(3)  $5,000  in  cash. 

(4)  $8,500  in  secured  notes. 

For  their  services  as  Miss  Sands’  agents  in  effecting 
the  sale  of  said  property,  Early  and  Lampton  charged 
and  received  from  her  a  commission  of  $1,500.  To 
the  averments  of  the  amended  and  supplemental  bill 
(par.  4,  Rec.,  20),  that  Early  and  Lampton  repre¬ 
sented  to  Miss  Sands  that  the  purchase  consideration 
given  by  Kehoe  was  as  above  recited,  Lanipton  eva¬ 
sively  answered  (Rec.,  37),  “that  as  her  agents  they 
did  effect  an  exchange  of  said  property  substantially 
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as^ stated  in  said  paragraph";  while  Early  answered 
(  ec-,  47),  denying  that  they  ever  represented  to 

,'SS  Sands  that  the  Purchase  consideration  “was 
given  or  paid  to  her  exclusively  by  William  J.  Kehoe.” 

C.  EVIDENCE. 

i.  Documentary  Proof  of  Deception  and  Fraud. 

The  documentary  evidence  establishes  the  fact  of 
such  representation  and  the  falsity  of  defendants’  an¬ 
swers  in  denial  thereof.  On  October  10,  1904.  Early 
C*  Lampton  (through  Lampton)  presented  to  Miss 
Sands  for  her  signature  in  Early  &  Lampton’s  office 
a  written  agreement  between  herself  and  W.  J.  Kehoe. 
and  witnessed  by  Lampton  himself,  purporting  to  set 
forth  the  true  consideration  contracted  to  be  given 

by  Kehoe  for  the  purchase  of  this  “Sands  Place”  or 
"Mint wood  Home"  property.  The  signature  of  Miss 
-  ands,  one  of  the  parties  to  said  agreement,  was  pro¬ 
cured  by  Early  &  Lampton,  and  the  name  of  the  other 
party  thereto.  Kehoe,  was  signed  by  Ben.  B.  Bradford 
as  Kehoe  s  agent  (“Wm.  J.  Kehoe.  by  Ben.  B.  Brad- 
ord  ).  Said  agreement  expressly  recited  that  Miss 
Sands  was  to  transfer  to  Kehoe  the  “Sands  Place.” 

( subject  to  $32,500.  encumbrances),  and  that  Kehoe 
was  to  transfer  to  Miss  Sands  1620  18th  Street  (sub¬ 
ject  to  $12,000.  encumbrance),  and  1815  Kalorama 
Avenue,  being  the  Margaret  Apartment  House  (sub- 
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ject  to  $12, OCX)  encumbrance),  and  to  give  to  Miss 
Sands  $5,000  in  cash  and  $8,500  in  secured  notes. 
Said  agreement  appears  at  Rec.,  141-2,  being  plain¬ 
tiff’s  exhibit  3. 

At  Rec.,  235,  this  “Plaintiff’s  Exhibit  3,”  represent¬ 
ing  that  the  Margaret  Apartment  House  was  part  of 
the  consideration  given  by  Kehoe,  was  called  to  Lamp- 
ton’s  attention,  as  follows: 

“Q.  Mr.  Lampton,  I  hand  you  plaintiff’s  ex¬ 
hibit  No.  3,  and  ask  you  whether  the  signature 
under  the  word  ‘witness’  near  the  foot  of  the 
paper  is  your  signature?  A.  Yes,  sir,  that  is 
my  signature. 

Q.  You  were  present  when  Miss  Sands 
signed  that,  were  you  not?  A.  I  think  so’’ 
(Rec.,  235-6). 

This  is  almost  the  only  testimony  given  by  Lamp- 
ton  throughout  the  case  that  is  in  accord  with  the  es¬ 
tablished  facts,  and  yet,  from  the  beginning  to  the 
end  of  his  testimony,  we  are  unable  to  find  any  expla¬ 
nation  from  him  as  to  why  he  thus  represented  to  Miss 
Sands  by  this  written  paper,  that  the  Margaret  Apart¬ 
ment  House  was  part  of  the  consideration  given  by 
Kehoe.  Miss  Sands  testified  in  advance  of  Lampton, 
about  this  “Plaintiff’s  Exhibit  3,”  as  follows  (Rec., 
140-1) : 

“Q.  Please  look  at  this  paper,  Miss  Sands, 
and  say  whether  your  signature  is  affixed 
thereto?  A.  It  is. 
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Q.  Do  you  recall  when  and  where  you 
signed  it?  A.  I  believe  I  signed  it  in  the  of¬ 
fice  of  Early  &  Lampton,  and  it  was  in  1904. 

Q.  For  whom  did  you  sign  it — at  whose  in¬ 
stance. ?  A.  At  my  agent's ,  Early  &  Lampton . 

Q.  Do  you  recall  which  one  of  them?  A.  I 
do  not”  (Rec.,  140-1). 

It  was,  of  course,  not  material  which  member  of  the 
firm  presented  said  agreement  to  Miss  Sands  as  em¬ 
bodying  the  actual  transaction. 

Said  agreement  of  October  10,  1904,  so  presented 
to  Miss  Sands  by  Early  &  Lampton  as  embodying  the 
actual  transaction,  recited  that  it  was  to  be  fuldllcd  on 
or  before  October  20,  1904.  Accordingly,  Early  & 
Lampton,  in  pursuance  of  their  said  misrepresentation 
to  her  that  Kehoe  was  furnishing  the  purchase  consid¬ 
eration,  including  the  “Margaret”  Apartment  House, 
as  recited  in  said  agreement,  actually  prepared  under 
date  of  October  20,  1904,  a  statement  of  account  for 
Miss  Sands  purporting  to  show  that  the  “Mintwood 
Home”  property  was  sold  to  William  J.  Kehoe  in  con¬ 
sideration  of  the  transfer  by  him  of  1620  18th  St. 
(subject  to  $12,000  encumbrance),  1815  Kalorama 
Avenue,  known  as  the  “Margaret,”  (subject  to 
$12,000  encumbrances),  $8,500  in  secured  notes,  and 
$5,500  in  cash  (the  cash  being  $5,500,  instead  of 
$5,000  as  stated  in  agreement  of  October  10th,  be¬ 
cause  it  had  developed  that  the  encumbrances  on  the 
“Mintwood  Home”  property  amounted  to  $500  less 
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than  the  $32,500  recited  in  said  agreement,  as  will 
appear  from  a  comparison  of  said  agreement  of  Octo¬ 
ber  10th,  with  the  Early  &  Lampton  statement  of  Oc¬ 
tober  20).  The  Early  &  Lampton-Sands  statement 
of  October  20,  1904,  is  “Plaintiffs  Exhibit  5,”  and 
is  as  follows  (Rec.,  56-7)  : 


“MISS  MARGARET  C.  SANDS, 
in  account  with, 

Oct.  20,  1904  Early  &  Lampton. 

By  sale  of  Mintwood . 

Interest  on  $12000.00  at  5%,  on  1620  18th 
St.,  N.  W.  from  Oct.  1st  to  Oct.  20 
1904  . 

Taxes  on  No.  1620  18th  St.,  N.  W.  from 

June  30.  1904,  to  October  20,  1904 . 

Rent  No.  1620  18th  St.,  N.  W.  from  Oct.  20 

to  Oct.  31st,  1904,  at  $100.  per  mo., . 

Rent  No.  1815  Kal.  Ave.,  N.  W.,  from  Oct. 

20  to  Oct.  31st  and  Nov.  ioth,  1904 . 

Taxes  on  No.  1815  Kal.  Ave.  N.  W.,  from 
June  30,  1904,  to  October  20,  1904 . 


To  Trust  assumed  by  W.  J.  Kehoe,  “Mint- 
wood”  . 

Equity  in  Xo.  1620  18th  St.  X.  W ,  subject 

to  $12000.00  3  years  at  5%  . . 

Equity  in  Xo.  1815  Kal.  Ave.,  X.  IV.,  subject 

to  $12000.00,  3  years  at  5%  . 

Taxes  on  Mintwood  to  June  30,  1904  and 

penalty . 

Taxes  from  June  30.  1904  to  Oct.  20,  1904 
Interest  to  October,  20.  due  Mr.  Parker  on 
$32000.00  at  6%  July  25th  to  Oct.  20th. . 

Rent  Mintwood  from  Oct.  20  to  Oct.  31, _ 

Insurance  on  No.  1620  18th  St.,  N.  W.  ex¬ 
piring  Oct.  1,  1907 . 

Insurance  on  No.  1815  Kal.  Ave.,  N.  W.  ex¬ 
piring  Oct.  22d,  1907 . 

Insurance  on  “Mintwood”  from  juiy  24, 

1904  to  Oct.  20.  1904 . 

Recording,  noting  and  notary  fees,  . 

Cash  deposit  made  Margaret  C.  Sands, _ 

Commission  allowed,  as  per  agreement . 

3  notes  IV.  J.  Kehoe,  No.  1,  6  mo.  $1500.00; 
No.  2,  9  mo.  $2000.00;  No.  3,  15  mo. 

$5000.00,  . 

James  J.  Lampton’s  check  to  balance,  . 


$32000.00 

12000.00 

12000.00 

588.66 

17130 


483.50 

100.00 

40.00 

40.00 

8.25 

7-50 

250.00 

1500.00 


8500.00 

2496.29 


$70000.00 

16.41 
•  32 
33  34 
43  93 
38.50 


$70185.50  $70185.50 


EARLY  &  LAMPTON.” 


See  Rec.,  56-7,  at  which  it  is  copied  as  “Exhibit  A” 
annexed  to  Early's  answer,  and  is  stated  by  Early  at 
the  end  of  paragraph  15,  in  his  sworn  answer,  top 
Rec.,  52,  to  give  “the  exact  basis  and  particulars  of 
the  adjustment  and  settlement  of  the  said  exchange, 
of  which  statement  Exhibit  A,  filed  with  this  answer, 
is  a  copy.  See  also  Rec.,  142  showing  it  in  Early  and 
Lampton  s  press  copy  book. 

It  is  evident  that  this  statement  of  account,  purport- 
ing  to  give  the  exact  basis  and  particulars,  treated  the 
cash  part  of  the  purchase  consideration  given  by 
Kehoe  as  being  only  $5,500.  Although  the  figures  are 
numerous,  this  fact  may  be  easily  ascertained.  In  the 
first  place,  the  agreement  of  October  10,  1904,  be¬ 
tween  AI iss  Sands  and  Kehoe  provided: 

“All  taxes,  interest,  rents  and  insurance  to 
be  equitably  adjusted  to  date  of  transfer  by 
the  parties  hereto  on  their  respective  proper¬ 
ties, ” 

The  aforesaid  Early  &  Lampton  statement  of  Oct. 
20th  recites  the  total  purchase  consideration  as  being 
“$70,000/'  and  recites  that  “$185. 50”  additional  was 

paid  over  and  above  said  purchase  consideration  in  the 
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adjustment  of  said  taxes,  interest,  rents  and  insurance 
due  by  Kehoe  on  1620  18th  St.  and  1815  Kal.  Ave. 
(“Margaret”),  which  were  represented  (as  already 
shown)  to  be  his  properties  and,  therefore,  under  the 
terms  of  said  agreement  which  required  the  parties 
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thereto  (Miss  Sands  and  Mr.  Kehoe)  to  adjust,  to 
date  of  transfer,  the  taxes,  interest,  & c.  “ on  their  re¬ 
spective  properties  Kehoe  was  chargeable  with  said 
additional  sum  of  $185.5°  over  and  above  the  pur¬ 
chase  price  to  be  paid. 

It  is  next  to  be  noted  that  in  items  other  than  cash 
purported  to  be  accounted  for  by  Early  &  Lampton 
as  entering  into,  and  constituting  a  part  of,  the  total 
amount  chargeable  to  Kehoe  for  the  purchase  of 
“Mintwood,”  consisted  of: 


Trust  on ‘“Mintwood”  assumed  by  Kehoe, .  $32000.00 

Equity  in  1620  18th  St .  $12000.00 

Pretended  equity  in  1815  Kal.  (“Margaret’), .  $12000.00 

3  notes  of  Kehoe,  .  $8500.00 


Total  otherwise  than  in  cash  .  $64500.00 


Deducting  from  said  total  stated  purchase  consider¬ 
ation  of  $70,000,  these  items  other  than  cash  aggregat¬ 
ing  $64,500,  it  is  manifest  that  the  cash  part  of  the 
purchase  consideration  purported  to  be  accounted  for 
is  exactly  $5,500.  This  may  be  further  proved  by 
adding  up  all  the  remaining  items,  which  aggregate 
$5,685.50,  and  then  deducting  therefrom  the  aforesaid 
amount  of  $185.50  on  the  other  side  of  the  account 
which  was  charged  against  Kehoe,  not  as  part  of  the 
purchase  consideration,  but  for  taxes,  interest,  &c., 
which  he  was  supposed  to  pay  off  or  allow  for  on  the 
two  properties  which  he  was  supposed  to  transfer  to 
the  plaintiff.  Not  only  is  the  fact,  that  the  cash  part 
of  the  consideration  for  which  Early  &  Lampton  pur- 
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ported  to  account  was  only  $5,500,  thus  clearly  demon¬ 
strated  from  their  own  statement  of  accounts,  but 
Early  expressly  so  admits  in  paragraph  4  of  his  sworn 
answer  in  which  he  states  (Rec.,  46) : 

“Answering  the  fourth  paragraph  of  the 
bill,  this  defendant  says  that  the  complainant, 
in  or  about  the  middle  of  October,  1904,  con¬ 
veyed  the  property  therein  referred  to  as  ‘Mint- 
wood  Place'  to  William  J.  Kehoe,  and  received 
in  exchange  therefor  a  conveyance  of  lot  96, 
in  square  134,  known  as  1620  18th  Street  N. 
\V.,  lot  51,  in  block  6,  of  Washington  Heights, 
known  as  the  Margaret  Apartment  House, 
three  promissory  notes  of  William  J.  Kehoe 
aggregating  $8,500,  secured  by  deed  of  trust 
on  ‘Mint wood  Place,’  and  $5,500”  (Rec.,  46). 

It  thus  clearly  appears  that  the  procuration  by 
Early  &  Lampton  of  Miss  Sands’  signature  to  the 
aforesaid  agreement  of  October  10th  as  embodying  the 
terms  of  the  sale  to  Kehoe  constituted  a  representa¬ 
tion  to  Miss  Sands,  first,  that  1815  Kalorama  Ave. 
(“Margaret”)  was  owned  by  Kehoe  and  was  to  be 
transferred  by  him  as  part  of  the  purchase  consider¬ 
ation  for  “Mintwood  Home,”  and,  second,  that  the 
cash  part  of  the  consideration  paid  by  Kehoe  would 
be  $5, OCX)  only  (upon  the  basis  of  the  encumbrance 
on  “Mintwood  Home”  being  $32,500,  which  would 
make  it  $5,500  in  view  of  the  actual  fact  that  said  en¬ 
cumbrance  was  but  $32,000.).  Moreover,  the  afore¬ 
said  statement  of  account  prepared  by  Early  &  Lamp- 
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ton  on  October  20th  constituted  a  representation,  first, 
that  1815  Kalorama  Ave.  (“Margaret”)  was  received 
from  Kehoe  as  a  part  of  the  purchase  consideration 
for  “Mmtwood  Home”;  second,  that  said  1815  Kalo¬ 
rama  Ave.  (“Margaret”)  had  an  equity  of  $12,000 
in  it.  being  therefore,  worth  $24,000,  since  the  encum¬ 
brances  upon  its  amounted  to  $12,000,  and,  third,  that 
the  cash  part  of  the  consideration  paid  by  Kehoe  was 
only  $5,500,  and  that  taxes,  interest,  rent,  &c„  against 
“Mmtwood  Home”  were  deducted  from  said  $5,500. 

f-ach  and  all  of  these  several  representations  by 
Hub  &  Lampton  constituted  misrepresentations,  and 
Early  &  Lampton  well  knew  that  they  were  misrep¬ 
resentations  and  that  neither  said  agreement  of  Oc¬ 
tober  10  which  they  had  the  plaintiff  execute  nor 
their  said  statement  of  account  of  October  20th  cor¬ 
rectly  recited  the  purchase  consideration  given  by  the 
purchaser,  Kehoe,  for  “Mintwood  Home.” 

In  the  first  place,  we  proved  that  Early  &  Lampton, 
at  the  same  time  that  they  prepared  said  statement  of 
account  for  the  plaintiff  purporting  to  state  the  true 
consideration  as  given  by  Kehoe  under  said  agreement 
of  October  iotli,  also  prepared  under  date  of  Oct.  20, 
1904  (and  press-copied  at  p.  391  of  their  press  copy 
book,  the  page  immediately  following  the  press  copy 
of  the  statement  for  plaintiff)  an  entirely  different 
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statement  of  the  purchase  consideration,  as  follows 
(Rec.,  272): 

“MR.  WILLIAM  J.  KEHOE, 
in  account  with, 

Oct.  20,  1904.  Early  &  Lampton 


To  purchase  of  Mintwood, .  $61000.00 

Interest  on  $12000.00  at  5%  from  Oct.  1, 

1904.  to  Oct.  20,  1904.  on  No.  1620  1 8th 

St.  N.  W .  16.41 

Taxes  on  No.  1620  18th  St.  N.  W.  from 

June  30,  1904,  to  Oct.  20,  1904, .  53.34 

Rent  of  No.  1620  18th  St.  N.  W.  from  Oct. 

21  to  Oct.  31st,  1904 .  33.34 

Title  Co’s,  bill,  .  20.50 

Title  Co’s,  bill  noting,  .  5.00 

Recording  deed  of  trust,  .  2.25 

•By  trust  on  “Mintwood” .  $32000.00 

Equity  in  No.  1620  18th  St.  N.  W.  subject 

to  $12000.  3  years  at  5%  .  12000.00 

3  notes  due  in  6,  9  and  15  mos.  $1500., 

$2,000.  and  $5000 .  8500.00 

Interest  on  $32000.  to  Oct.  20,  1904 .  483.50 

Taxes  to  June  30,  1904  on  Mintwood,  .  560.63 

Penalty  on  taxes, .  28.03 

Taxes  from  June  30,  1904  to  Oct.  20/04.  ...  171.30 

Rent  Mintwood  from  Oct.  20,  1904  to  Oct. 

3L  1904 .  100.00 

Insurance  No.  1620  18th  St.  N.  W.,  ex¬ 
piring  Oct.  1,  1907 .  40.00 

Insurance  Mintwood  from  July  27,  1904,  to 

Oct.  20,  1904 .  8.25 

Cash  deposit .  500.00 

Ben.  B.  Bradford’s  check  to  J.  J.  Lamp- 

ton  to  balance,  .  6739.11 


$61130.84  $61130.84 

Early  &  Lampton/’ 


This  latter  statement  constitutes  a  conclusive  admis¬ 
sion  by  Early  &  Lampton  that  both  the  agreement  of 
October  10th  which  they  had  caused  Miss  Sands  to 
execute  and  their  statement  of  account  of  October 
20th  to  Miss  Sands  embodied  positive  misrepresenta¬ 
tions  as  to  the  true  consideration  for  the  sale  of  plain¬ 
tiff’s  “Mintwood  Home.”  It  will  be  noticed  that  Early 
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&  Lamptorvs  last  quoted  statement  of  account  shows 
that  they  received  a  cash  deposit  of  $500  on  the  sale 
of  “Mintwood  Home"  and  an  additional  cash  sum  of 
$6,739.11,  making  $7,239.11  cash,  instead  of  the 
$5,500  cash  for  which  they  purported  to  account  in 
the  statement  prepared  by  them  for  the  plaintiff,  and 
said  sum  of  $7,239.11  cash  being  clear,  after  having 
made  due  allowance  for  accrued  taxes,  interest,  &c. 
against  “Mintwood  Home,"  whereas  the  $5,500  cash 
dealt  with  in  their  statement  of  account  for  plaintiff 
was  treated  as  subject  to  such  taxes,  interest,  &c., 
against  “Mintwood  Home,"  and  the  amount  of  the 
same  charged  against  said  $5,500  in  the  statement  of 
account.  This  last  quoted  statement  of  account  of 
Early  &  Lampton  constitutes  a  further  admission  by 
them  that  they  well  knew  that  1815  Kalorama  Ave. 
(“Margaret")  constituted  no  part  of  the  true  purchase 
consideration  given  by  Kehoe  for  “Mintwood  Home," 
because,  it  will  be  noted  that  no  mention  whatever  is 
made  therein  of  1815  Kalorama  Ave.  (“Margaret"). 

In  the  second  place,  we  proved  that,  also  at  the 
same  time  that  Early  &  Lampton  prepared  said  state¬ 
ment  of  account  of  Oct.  20,  1904,  for  plaintiff  repre¬ 
senting  that  1815  Kalorama  Ave.  (“Margaret")  was 
a  part  of  the  purchase  consideration  given  by  Kehoe 
for  “Mintwood  Home"  and  was  worth  $24,000,  hav- 
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statement  of  account  to  Clarence  F.  Norment  respect¬ 
ing  said  1815  Kalorama  Ave.  (“Margaret”),  as  fol¬ 
lows  (Rec.,  247) : 

“MR.  CLARENCE  F.  NORMENT. 
in  account  with, 

Oct.  20,  1904.  Early  &  Lampton. 


By  sale  No.  1815  Kalorama  Ave.  N.  W.  ...  $15200.00 

To  note.  3  years  at  5%,  1st  trust  on  No. 

1815  Kal.  Ave.  N.  W .  $10000.00 

1  note,  3  years  5%,  2d  trust  on  1815  Kal. 

Ave.  N.  W .  2000.00 

Taxes  on  No.  1815  Kalorama  Ave.  N.  W. 

from  June  30,  1904  to  Oct.  20,  1904,  ...  38.50 

Rent  from  Oct.  20.  1904  to  Oct.  31,  1904 

and  Nov.  11,  1904 .  43  93 

Early  &  Lampton*s  check  to  balance .  3117.57 


$15200.00  $15200.00 

Early  &  Lampton.” 

Early  &  Lampton,  therefore,  not  only  knew,  as  ap¬ 
pears  from  the  previously  quoted  statement  of  account 
to  W  illiam  T.  Kehoe,  that  181  s  Kalorama  Ave. 
(“Margaret”)  was  no  part  of  the  purchase  consider¬ 
ation  given  by  Kehoe  for  the  purchase  of  “Mint- 
wood  Home,”  but  further  knew  that  they  themselves 
secured  the  “Margaret”  from  Clarence  F.  Xorment 
at  a  total  price  of  $15,200  ($12,000  in  encumbrances 
and  $3,117.57  cash).  We  do  not  know  of  any  pos¬ 
sible  justification,  in  the  light  of  these  facts,  for  the 
preparation  by  Early  &  Lampton  of  their  aforesaid 
statement  of  account  for  plaintiff  reciting  1815  Kalo¬ 
rama  Ave.  (“Margaret”)  as  being  of  the  value  of 
$24,000,  and  their  aforesaid  representation  that  it  was 
furnished  by  Kehoe  as  part  of  the  consideration  given 


by  him,  when  they  well  knew  that  it  was  not  furnished 
by  Kehoe,  that  Kehoe  had  nothing  whatever  to  do 
with  it,  that  the  said  agreement  of  Oct.  ioth  which 
they  had  Miss  Sands  execute  in  no  manner  embodied 
the  real  transaction  but  was  prepared  by  Early  & 
Lampton,  in  conjunction  with  Bradford,  for  the  pur¬ 
pose  of  misleading  Miss  Sands  and  concealing  from 
her  the  true  consideration  given  by  Kehoe  for  her 
“Mintwood  Home”  property,,  and  the  fact  that  the 
“Margaret”  was  not  really  a  part  of  the  transaction  at 
all  but  was  secured  by  Early  &  Lampton  from  Nor- 
ment  for  $15,200  and  then  set  up  in  the  statement  of 
account  prepared  for  Miss  Sands  as  having  a  value 
of  $24,000 — on  the  very  same  day  that  it  was  secured 
for  $15,200. 

In  paragraph  16  of  Miss  Sands’  Amehded  and  Sup¬ 
plemental  Bill  (Rec.,  26-7),  we  expressly  alleged  that 
Early  &  LanVpton  had  falsely  represented  to  Miss 
Sands  that  the  “Margaret”  constituted  a  part  of  the 
consideration  given  by  Kehoe  for  the  purchase  of 
“Sands  Place”  or  “Mintwood  Home,”  and  further  al¬ 
leged:  “that  the  interposition  by  said  Early  and 
Lampton  of  this  Margaret  Apartment  House  property 
in  said  transaction  was  wholly  unwarranted  and 
fraudulent;  that  said  Margaret  Apartment  House 
property  did  not  have  an  equity  of  $12,000  as  repre¬ 
sented  by  said  Early  and  Lampton  (as  set  forth  in 
paragraph  4  of  this  bill),  and  that  said  Early  and 
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Lampton  well  knew  that  said  representation  was  false, 
and  further  well  knew  that  said  property  was  not  even 
worth  the  amount  of  the  trusts  which  said  Early  and 
Lampton  had  had  placed  upon  it  before  having  it 
conveyed  to  complainant."  It  was  further  averred 
in  said  paragraph  16  that  she  was  entitled  to  a  full 
and  complete  accounting  from  the  defendants,  and  to 
ha\e  the  defendants  “ disclose  the  inner  character  of 
thi  t)  ansai  tion  and  the  extent  of  complainant' s  loss  in 
consequence  of  their  wrongdoing.”  Yet,  in  their  an¬ 
swers  to  said  Amended  and  Supplemental  Bill,  the  de¬ 
fendants,  although  admitting  the  specific  charge  of 
the  hill  that  the  “Margaret"  was  no  part  of  the  con¬ 
sideration  given  by  Kehoe  but  was  secured  by  Earlv 
&  Lampton  from  Xorment  at  a  price  of  $15,200  and 
then  put  into  the  statement  of  account  for  plaintiff  at 
$24,000,  and  although  further  admitting  that  moneys 
derived  from  Kehoe  in  the  sale  of  plaintiff's  “Mint- 
wood  Home"  to  him  were  used  to  purchase  the  “Mar¬ 
garet,"  still  wholly  failed  to  disclose,  or  attempt  to  dis¬ 
close.  “the  inner  character  of  the  transaction”  and 
the  real  consideration  given  by  Kehoe,  but  contented 
themselves  with  continuing  to  conceal  the  real  facts 
from  the  plaintiff,  defendant  Early  using  the  follow¬ 
ing  evasive  language  in  his  answer  (  top  Rec.,  47) : 

"As  is  usual  in  such  exchanges,  a  value  con- 
—  in  excess  of  the  actual  money  value 
was  placed  upon  the  properties,  the  value  of 
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‘Mint wood  Place'  being  fixed,  for  the  purposes 
of  the  exchange,  at  $70,000,  and  the  18th 
Street  property  and  the  Margaret  Apartment 
House  at  $24,000  each,  although  the  Margaret 
Apartment  House  property  was  actually 
purchased ,  for  the  purpose  of  the  exchange ,  for 
the  sum  of  $15,200,  and  conveyed  to  James  E. 
Evans,  who  gave  a  mortgage  of  $12,000  upon 
it,  representing  in  part  the  purchase  money, 
so  that  the  complainant  would  not  he  required 
to  sign  a  note  or  notes  for  that  amount.  A 
statement  of  the  transaction  is  herewith  filed, 
marked  Exhibit  A,  and  prayed  to  he  read  as  a 
part  hereof,  which  statement  is  a  copy  of  one 
furnished  at  the  time  to  the  complainant,  show¬ 
ing  how  the  values  were  adjusted.” 

It  will  he  observed  that  the  “Exhibit  A"  referred  to 
is  the  $70,000  false  statement  of  account  already 
quoted  which  purports  to  account  for  $5,500  only  of 
the  cash  received  from  Kehoe,  contains  no  intimation 
that  additional  cash  was  received  from  Kehoe,  and 
gives  no  suggestion  that  1815  Kal.  Ave.  (“Margaret  ) 
was  purchased  for  the  purpose  of  effecting  an  “ex¬ 
change'’  at  $15,200  ($3,117.57  thereof  being  cash). 
In  short,  the  defendants  had  the  effrontery  to  still  re¬ 
fer  us  to  their  statement  of  account,  embodying  false 
figures,  for  an  ascertainment  of  “how  the  values  were 
adjusted.”  We  were  clearly  entitled  to  know  the  real 
facts  and  figures  involved  in  the  sale  of  Miss  Sands 
said  “Mintwood  Home,”-  and  the  defendants  con¬ 
tinued  attempt  to  conceal  the  same  and  to  refer  instead 
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to  a  false  statement  of  account  which  in  no  manner 
contains  the  real  facts  and  figures,  but  merely  shows 
how  the  “values**  were  “adjusted'’  by  Early  &  Lamp- 
ton  to  suit  their  purposes,  certainly  can  not  meet  with 


the  approval  of  any  Court. 

2.  Tiie  Real  Facts  and  Figures  Showing  What 
the  Purchaser  Kehoe  Paid. 


The  defendants  having  thus  carefully  concealed 
from  Miss  Sands  the  real  facts  and  figures  involved 
in  the  sale  of  her  said  “Mint wood  Home,"  and  having- 

o 

continued  such  concealment  even  in  their  sworn  an¬ 
swers  filed  herein,  we  produced  the  purchaser  of  said 
property,  \\  illiam  J.  Kehoe,  as  a  witness  to  prove  the 
real  and  true  consideration  given  bv  hint.  Kehoe  testi¬ 
fied  as  follows  (  Rec.,  240) : 

"In  October,  1904.  he  purchased  the  Mint- 
wood  Home  property.  Dealt  through  Ben.  B. 
Bradford  and  purchased  from  Miss  Sands,  he 
presumes.  Thinks  the  consideration  which  he 
gave  for  the  purchase  was  about  $60,000 — be¬ 
tween  that  and  $65,000.  Has  the  papers  with 
him  stating  the  transaction.” 

The  paper  (Rec.,  240-1),  then  produced  is  of  the 
same  date,  October  10,  1904.  as  the  written  agree¬ 
ment  already  referred  to  which  Early  and  Lampton, 
in  conjunction  with  Bradford,  led  Miss  Sands  to  be- 
li(.\c  recited  the  truo  purchase  consideration  from 
Kehoe.  The  last  produced  paper  is  a  Bradford  to 
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Kehoe  receipt  for  $1,000,  under  which  Kehoe  agreed 
to  give  as  purchase  consideration  for  the  Mintwood 
Home  property  (assuming  $32,500  encumbrance)  an 
additional  $10,000  cash  (making  $11,000  cash),  and 
also  $8,500  in  secured  trust  notes  and  to  convey  1620 
1 8th  St.  (subject  to  $12,000  encumbrance),  the  paper 
further  reciting  at  the  end  thereof  (Rec.,  241) : 

“In  consideration  of  One  Dollar  to  me  in 
hand  paid  IVm.  J .  Kehoe  hereby  agrees  to  give 
to  Ben .  B.  Bradford  a  due  bill  for  One  Thou¬ 
sand  Dollars  ($1,000.)  on  transfer  of  the  above 
properties  paynlents  upon  same  to  be  made  as 
shall  be  agreed  upon." 

Kehoe  also  produced  statement  of  account,  which 
he  testified  was  in  the  handwriting  of  Bradford,  his 
agent  in  the  matter,  showing,  “The  settlement  that  we 
made  when  we  came  fo  close  the  transaction"  (lan¬ 
guage  of  witness),  said  statement  of  account  being 
(Rec.,  241-2): 

“BEX  B.  BRADFORD, 

Real  Estate,  Loans  &  Insurance, 

713  Fourteenth  Street,  X.  W. 

Washington,  D.  C. 


Kehoe  to  pay .  $19,500.00 

Trust  from  32500  to 

32000 .  500.00 

Int  1200  on  1620 -  16.41 

Taxes  1620 .  53  -32 

Rent  10  days .  33-34 

Title  Cert.  Bill .  20.50 


Recording  &  Tax 

Cert .  5  00 

20,128.57 


/ 
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Kehoe  credit 


notes  . 

8500.00 

Deposit  . 

1000.00 

Int.  to  Oct.  20 . 

48350 

Taxes  June  1/1904. . 

560.63 

Taxes  June  1  to  Oct. 
20 . 

171.30 

Rent  10  davs . 

100.00 

Ins.  1620. . 

40.00 

Ins.  Mintwood . 

8.25 

Cost  to  B . 

9264.89 

Bal . 

9.264.89 

20128.57 

Received  check  on 

Note  . 

3.500.00 

Riggs  for  .  $809.02 

Interest  . 

5.764.89 

483.50 

Citizens  .  6000.00 

Taxes  1904 . 

560.63 

6.809 . 02 

Note  for  $3500 

Oct.  21/1904 

BEN  B.  BRADFORD.” 

Kehoe  then  further  testified  that  (Rec.  242) : 

“The  amount  of  cash,  checks  and  notes 
altogether,  in  addition  to  the  equity  in  No. 
1620  1 8th  street,  given  by  him  (witness)  for 
the  Mintwood  home  property,  was  all  stated 
in  the  statement  just  produced.  Witness 
assumed  a  trust  of  $32,000,  paid  the  several 
amounts  indicated,  and  gave  other  notes, 
amounting  altogether  to  something  over 
$60,000  for  the  Mintwood  home  property.” 

It  thus  clearly  appears  that  the  real  and  true  con¬ 
sideration  given  by  Kehoe  for  “Mintwood  Home” 
consisted  of  1620  18th  st,  and  $20,000, — $8,500  of 
which  was  made  up  of  3  secured  trust  notes  and 
the  balance  $11,500  cash  (the  cash  consisting  of 
$1,000  deposit  and  balance  of  $10,000  recited  in  the 
aforesaid  Bradford  receipt  of  Oct.  10th,  as  also 
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$500  additional  to  make  up  the  difference  between 
the  $32,500  trust  supposed  to  be  against  ‘‘Mint- 
wood  Home”  and  the  $32,000  trust  actually  against 
it).  The  real  and  true  consideration  given  by 
Kehoe  amounted  in  value,  therefore,  according  to 
his  positive  and  exact  figures,  to  $65,000,  consisting 
of : 

Equity  in  1620  18th  St.  (value  $25,- 
000,  but  subject  to  $12,000  encum¬ 
brance),  “equity  of  $13000"  Rec. 


24^  y . 

Trust  on  “Mintwood  Home”  as¬ 
sumed  by  Kehoe, . .**;**  32>°oo*oo 

3  secured  trust  notes  to  plaintiff 

aggregating  .  8,500.00 

Cash  balance  .  11,500.00 


$65,000.00 

It  will  be  noted  that  Early  &  Lampton’s  state¬ 
ments  of  account  embodied  the  first  three  of  these 
four  items  of  the  true  consideration  (with  the 
single  qualification  that  they  stated  the  Equity  in 
1620  1 8th  St.  as  being  $12,000  instead  of  $13,000). 
Their  fraud  and  deception  related  to  the  cash  in¬ 
volved,  which  as  thus  shown  by  Kehoe  was  $1 1,500, 
whereas  Early  &  Lampton  stated  the  cash  in  their 
statement  of  account  for  plaintiff  as  being  only  $5,- 
500  _a  difference  of  $6,000  in  cash. 

After  this  showing  had  been  made,  the  defend¬ 
ants  sought  to  take  advantage  of  the  fact,  as  ap- 
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pears  upon  said  Bradford-Kehoe  statement,  that 
Kelioe  gave  a  83,500  note  to  Bradford  in  settling  the 
$11,500  cash,  to  mislead  the  Court  into  thinking 
that  perhaps  the  actual  cash  involved  in  the  trans¬ 
action  was  not  $11,500  after  all.  Their  friend, 
Bradford,  who,  as  already  shown,  acted  in  conjunc¬ 
tion  with  them  to  conceal  the  true  consideration 
from  Miss  Sands  at  the  time  of  the  signing  by  her 
of  the  contract  of  Oct.  10,  1904,  sought  to  aid  them 
on  the  witness-stand  by  his  supposed  recollection 
that  he  "had  to  pay  a  big  discount”— "paid  prcttv 
heavily” — to  get  the  note  cashed  (Rec.  251).  How¬ 
ever,  we  were  successful  in  proving  that  said  $3,- 
500  note  was  discounted  at  the  American  National 
Bank  on  Oct.  21,  1904  for  the  full  amount  of  its  face 
(Rec.  292  bottom).  Moreover,  we  proved  by  Kehoe 
that  he  gave  said  $3,500  note  to  Bradford,  went  with 
Bradford  to  the  American  National  Bank  at  the 
time  for  the  purpose  of  seeing  to  it  that  $3,500  was 
procured  on  it  “in  order  to  make  this  settlement,” 
knows  that  "he  (Bradford)  procured  that  much 
money  on  it,”  (Rec.  287-8),  and  that  he  (Kehoe) 
subsequently  paid  said  $3,500  note  in  full  with  in¬ 
terest  to  the  American  National  Bank  (Rec.,  286). 
After  we  had  thus  demonstrated  the  unreliability 
of  Bradford’s  aforesaid  testimony,  we  recalled  him 
to  the  witness-stand  and  asked  him: 

"Q.  And  did  you  have  to  give  any  dis¬ 
count?  A.  I  don’t  think'  so.  I  didn’t  ask 


him,  but  I  suppose  not ;  just  simply  placed  to 
my  credit.”  (Rec.  285). 

There  being  no  possible  escape,  therefore,  from 
the  fact  that,  although  the  cash  part  of  the  consid¬ 
eration  given  by  Kehoe  was  $11,500,  Early  & 
Lampton’s  statement  of  account  prepared  for  the 
plaintiff  recited  but  $5,500, — a  difference  of  $6,000, 
— the  whole  transaction  will  be  considerably  en¬ 
lightened  in  the  mind  of  the  Court  as  to  the  decep¬ 
tion  and  fraud  operating  in  the  minds  of  Early  & 
Lampton  in  the  preparation  of  their  aforesaid  $70,- 
000  statement  to  plaintiff,  by  noting  the  respects  in 
which  said  statement  differs  from  the  actual  facts 
and  figures  of  the  transaction.  In  making  such 
comparison,  we  will  ignore  the  fact  that  the  equity 
in  1620  1 8th  St.  was  $13,000  as  testified  to  by 
Kehoe,  and  meet  the  defendants  upon  their  own 
basis  of  treating  it  as  having  an  equity  of  $12,000. 
Consequently,  the  true  consideration  given  by 
Kehoe  consisted  of : 


1  rust  on  “Mintwood’’  assumed  by  him .  $32,000.00 

Equity  in  1620  18th  St .  12,000.00 

Notes  to  plaintiff .  8,500.00 

Cash  (as  admitted  by  E.  &  L.) .  5,500.00 

$58,000.00 

Additional  Cash  (shown,  but  concealed  by  E.  &  L. 

from  plaintiff), .  6,000.00 

Actual  total .  $64,000.00 
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The  consideration  as  stated  in  the  Early  &  Lamn- 
ton  statement  to  plaintiff  consisted  of:' 

Trust  on  “Mintwood”  assumed  hv 

Kquity  in  1620  18th  St  '  ^eboe .  $32,000.00 

*^otes  to  plaintiff . .  .  12.000.00 

.  .  8.500.00 

.  5.500.00 

To  take  the  place  of  the  $6000  na.M  k„  v  u  ,  $58,000.00 

not  accounted  for  hv  u  pa,d  .b>  Kehoe  and 

181s  Kal.  Ave  rMar«rS»  T,  ,Pm  ,n  >ui,y"  ■'» 

better  conceal  the  real  fart<  .u  .**’  In  order  to  the 
being  twice  the  amount  of"  state<*  *ts  equity  as 
unreal  or  paper  Teurl  ™S''  concealed-  namely,- 

.  12,000.00 

f'arlX  *  Uml,,on  *  u«™l  or  paper  total . 

It  will  thus  be  observed  that  Early  &  Lampton’s 
unreal  or  paper  total  $70,000  is  exactly  $6,000  in 
excess  of  the  real  or  actual  total  of  $64,000  given 
by  Kehoe,  and  yet  that,  instead  of  an  additional 
S6.000  being  given  to  Miss  Sands,  the  actual  or  real 

consideration  was  reduced  $6,000  in  accounting 
therefor  to  Miss  Sands. 

It  has  already  been  so  conclusively  demonstrated 
that  Kehoe  did  not  give  the  “Margaret”  as  a  part 
of  the  purchase  consideration  for  “Mintwood 
Home,  and  that  the  aforesaid  agreement  of  Oct. 
to.  1904  (reciting  1815  Kal.  Ave.,  “Margaret”  as 
eing  part  of  Kehoe’s  consideration)  which  Earlv 

&  Lampton  caused  Miss  Sand  to  execute  was  pre¬ 
pared  by  Early  &  Lampton,  in  conjunction  with 
Bradford  (without  participation  in,  or  knowledge 
of  Kehoe),  for  the  purpose  of  misleading  the  plain¬ 
tiff  and  concealing  from  her  the  true  consideration 
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given  by  Kehoe  for  "Mintwood  Home,”  that  it  is 
almost  superfluous  to  refer  to  the  direct  and  un¬ 
questionable  testimony  of  Kehoe  to  the  effect  that 

the  "Margaret”  was  unknown  to  him  in  the  trans- 
action.  Kehoe  testified: 

Q.  What  part  did  the  Margaret  Apart¬ 
ment  House  play  in  that  transaction?  A.  I 
don  t  know,  I  am  sure.  I  never  heard  of  the 
Margaret  Apartment  House.”  (Rec.  245). 

3.  Bradford  and  Chesley  Testimony. 

From  the  beginning  to  the  end  of  this  case,  owing 
to  the  fact  that  knowledge  of  the  concealed  frauds 
1  ested  in  the  minds  of  Early  and  Lampton  and  their 
^  iends  and  business  associates,  we  were  com¬ 
pelled  to  use  subpoenaes  duces  tecum  to  procure 
material  evidence  otherwise  inaccessible.  Accord¬ 
ingly,  on  August  11,  1911,  we  procured  a  subpoena 

duces  tecum  requiring  Bradford  to  produce  (Rec., 
61): 

all  canceled  checks,  entries,  and  other  pa¬ 
pers  showing  disposition  of  purchase  con¬ 
sideration  received  by  you  from  W.  J.  Kehoe 
in  October,  1904  for  purchase  of  ‘Mintwood’ 
property  from  Margaret  C.  Sands.” 

Bradford’s  testimony,  notwithstanding  his  con¬ 
stant  effort  throughout  the  same  to  favor  the  de¬ 
fendants,  makes  very  plain  that  in  this  transaction 
Bradford  and  Early  &  Lampton  took  liberties  with 
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the  true  consideration  without  the  knowledge  of 
Kehoe  on  the  one  hand  or  of  the  plaintiff  on  the 
other,  similar  to  the  liberties  taken  by  Early  & 
Lampton,  with  the  true  consideration  derived  from 
plaintiff’s  two  properties  involved  in  the  Winches¬ 
ter  "exchange”  transaction  of  March  1905.  Brad¬ 
ford  testified:  (Rec.  249). 


Vr%,{?°  -voT1'  ^call  acting  as  the  agent  for 

llllam  ■  ■  Kehoe  111  the  purchase  by  him  of 
the  Mint  wood  home  property  in  October,  1904? 

A  /  don  t  think  1  nus  agent  for  anybody. 
I  lie  property  was  submitted  to  me  by  Mr'  Ches- 
ley,  ot  Chesley  &  Chesley,  and  I  offered  it  to 
Mr.  Kehoe.  Mr.  Chesley  at  the  time  claimed, 
nn  •.  t  tat  he  had  an  option  on  the  propertv 
y.  I  hand  you  plaintiff’s  exhibit  Xo  ^  (  Rec 

an,d  a?k  yo«  by  whom  the  name 
William  J.  kehoe  was  signed  thereto?  A 
signed  by  me:  I  signed  it. 

O.  Then  you  were  acting  for  Mr.  Kehoe  in 
the  signing  ot  this  contract?  A.  I  made  a 
proposition  to  Mr.  Kehoe,  undoubtedly. 

Q.  You  had  authority  from  Mr.  Kclioc  to  act 
tor  him  m  the  purchase  of  the  Mintwood  home 
propertv?  A.  Yes,  I  had.  T  think  I  submitted 
three  chHerent  offers  for  the  property.” 


Thereupon,  we  exhibited  to  him  his  original  state¬ 
ment  of  October  21.  1904,  to  Kehoe  (Rec.,  241-2) 
and  also  his  original  receipt  to  Kehoe  dated  Oc¬ 
tober  to.  1904  (Rec..  240),  said  receipt  reciting 
the  same  purchase  consideration  as  Bradford’s  said 
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statement  to  Kehoe  and  the  htter  obviously  hav¬ 
ing  been  made  in  pursuance  of  the  terms  recited  in 
said  receipt,  but  both  differing  very  materially  (as  we 
have  already  seen)  from  the  agreement  of  Oct.  io, 
1904,  between  Bradford  (signing  for  Kehoe)  and  the 
plaintiff  (who  signed  in  person)  which  latter'agree- 
ment  fraudulently  injected  1815  Kal.  Ave.  (“Mar¬ 
garet")  in  lieu  of  $6,000  of  the  cash  consideration 
which  Kehoe  agreed  to  pay  and  actually  did  pay. 
Bradford  was  then  asked  about  the  matter,  as  fol¬ 
lows  (Rec.,  249-50) : 

“Q.  Now,  with  these  papers  before  you  to 
refresh  your  recollection,  please  tell  us  what 
Mr.  Kehoe  gave  in  notes,  checks  and  other¬ 
wise  for  the  purchase  of  this  Mint  wood  home 
property?  A.  Mr.  Kehoe  first  made  an  offer 
on  a  eash  basis  for  the  property ,  what  the 
amount  was  I  have  forgotten — 

Mr.  Sullivan:  I  am  not  asking  the  witness 
anything  about  prior  negotiations.  I  simply 
am  asking  about  the  moneys  received. 

A.  (Continuing).  I  want  to  lead  up  to  it, 
Mr.  Sullivan,  if  you  will  allow  me.  Mr.  Kehoe 
made  a  eash  proposition  for  the  property,  but 
that  ivas  deelined.  and  he  then  made  another 
proposition  to  put  in  the  1 8th  Street  pieee  of 
property — 

Mr.  Sullivan:  One  second.  I  must  object  to 
the  witness  making  these  explanations — 

Mr.  Darlington:  He  is  entitled  to  make  an 
explanation. 

Mr.  Sullivan:  (Continuing).  Because  I  have 
not  asked  him  anything  about  them  and  I  am 
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not  calling  him  as  a  witness  to  testify  to  any  ne¬ 
gotiations,  but  only  as  to  the  actual  cash  money 
and  property  that  came  to  him  and  passed  from 
him  in  this  transaction. 

(The  last  question  asked  the  witness  was  read  aloud 
by  the  Examiner). 

Mr.  Poe:  (To  the  witness).  Now,  Mr. 
Bradford,  before  answering  that  question,  you 
are  entitled  to  look  at  these  papers  and  see — 

A.  He  gave  $8,500  in  notes,  a  deposit  of 
$1,000,  and  interest  account,  taxes  and  so  on, 
and  so  on,  and  cash  to  balance  $9,264,  with 
which,  to  the  best  of  my  recollection,  was  a 
note  of  $5,000  which  I  got  discounted  in  Crane 
and  Parris*  bank.  He  didn’t  have  the  cash. 

Q.  W  as  it  $5,000  or  $3,500?  A.  Maybe 
the  note  I  got  discounted  was  $3,500.  It  is  so 
far  back,  Mr.  Sullivan,  that  I  cannot  remem¬ 
ber. 

O.  Is  this  statement  which  you  have  in  your 
hand  dated  October  21,  1904,  and  to  which  I 
have  referred,  a  true  statement  of  the  trans¬ 
action?  A.  Oh,  it  must  be;  undoubtedly  it 
must  be.” 

Further  examined,  Bradford  testified  (Rec.,  250-1 ) : 

“Q.  Now,  I  hand  you  2  checks,  being  Plain¬ 
tiff’s  Exhibits  Nos.  12  and  13,  one  dated  Oc¬ 
tober  1 2th,  1904,  for  $500,  and  the  other  Oc¬ 
tober  22d  for  $6,739.1 1,  signed  by  yourself  and 
drawn  to  the  order  of  James  J.  Lampton,  and 
will  ask  you  whether  your  signatures  are  at¬ 
tached  to  each  of  those  checks?  A.  Yes,  sir, 
thev  are  my  checks. 

Q.  For  what  were  these  two  checks  given 
by  you  to  Mr.  Lampton?  A.  That  was  in  set- 
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tling  up  the  account  with  Mr.  Lampton.  Mr. 
Lampton  could  not  get  the  deal  through  on  the 
terms  to  satisfy  Mr.  Sands — 

Mr.  Sullivan:  I  must  object. 

Mr.  Darlington:  I  object.  Let  him  finish. 

Mr.  Sullivan:  I  must  object  to  any  state¬ 
ment  of  the  witness  as  to  prior  negotiations.  I 
am  simply  asking  him  what  he  gave  these  two 
checks  for. 

The  W  ITNESS:  To  Mr.  Lampton  in  settle¬ 
ment  of  this  deal. 

Mr.  Darlington:  The  witness  is  advised 
that,  on  being  asked  a  question,  he  has  the  right 
to  go  on  and  give  any  answer  he  thinks  proper. 

Mr.  Poe:  (To  the  witness).  Now,  go  on  and 
answer  it. 

The  WITNESS:  Certainly,  I  gave  the 
checks;  they  are  my  checks. 

By  Mr.  Sullivan : 

Q.  I  understood  you  to  say  that  Mr.  Kehoe 
allowed  you  one  thousand  dollars  commission 
in  this  transaction?  A.  I  didn't  say  so.  I 
could  not  remember  eight  years  back;  I  could 
not  remember  what  Mr.  Kehoe  paid  me. 

Q.  Do  you  remember  what  deduction,  if  any, 
you  made  for  your  compensation  in  this  mat¬ 
ter  ?  A.  I  didn't  make  any.  I  made  a  net 
proposition  to  Mr.  Lampton,  and  then  I  paid 
Chesley  and  Chesley  something;  I  don't  know 
what  that  was.  I  can’t  find  the  check. 

Q.  Did  you  pay  Early  or  Lampton  in  any 
way  anything  except  the  two  amounts  covered 
by ‘these  two  checks?  A.  I  don't  think  so,  no, 
sir.  I  think  not.  In  fact  I  am  sure  I  didn’t. 
Of  course,  we  transferred  a  deed  to  that  18th 
street  house. 
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Q.  I  call  your  attention  to  the  difference 
which  we  have  not  accounted  for  as  yet  be¬ 
tween  the  amount  shown  by  your  statement 
dated  October  21,  1904,  and  the  aggregate  of 
these  two  checks  to  which  T  have  called  vour 
attention,  and  will  ask  you  to  explain  what  be¬ 
came  of  the  difference?  A.  Well,  I  took  out 
my  fees,  of  course;  I  didn't  work  for  nothin 

By  Mr.  Darlington: 

Q-  'Vhat  was  the  difference?  A.  I  turned 
over  the  notes  and  1  turned  over  the  18th  street 
property,  and  whatever  hala)ice  was  left  over 
was  my  commission,  my  fee  in  it.  I  know  a 
tripod  deal  was  finally  made  to  get  the  thing 
through.  Bought  the  house  from  Mr.  Xor- 
ment,  which  he  testified  to,  and  Mr.  Sands 
would  not — 

All.  Sullivan:  I  object  to  this  explanation 
of  the  witness  as  not  called  for  by  the  ques¬ 
tion  put  to  him,  and  move  to  strike  it  out.” 


On  cross-examination,  Bradford  was  examined  in 
detail  about  the  giving  by  Kehoe,  in  addition  to  the 
$1,000  deposit,  of  the  $8,500  in  notes  to  the  plaintiff 
turned  over  to  Karly  and  Kampton”  (  Rec.,  2^1 ),  and 
the  cash  balance  of  $9,264.89  (Rec.,  252),  over  and 
aho\  e  the  equity  in  1620  18th  St.,  bearing  out  fully 
the  fact,  as  contended  for  by  us,  that  Kehoe  agreed  to 
Pay,  an(l  actually  paid,  as  the  purchase  consideration 
$-0,000  cash  (consisting  of  $8,500  in  notes  and  $11,- 
500  actual  cash  )  in  addition  to  the  equitv  in  1620  18th 
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St.  Bradford  was  further  cross-examined  (Rec., 
25-0  : 

“Q.  And  that  closes  the  transaction,  doesn’t 
it? 

A.  Yes,  and  the  difference  there  in  the  set¬ 
tlement  with  Early  and  Lampton  was  simply 
that  I  took  out  my  com\mission  and  got  no  com¬ 
mission  from  the  other  side  at  all;  made  a  net 
proposition  to  them” 

Kehoe  had  already  testified  that  his  recollection  was 
that  he  (Kehoe)  had  paid  Bradford  a  $1,000  commis¬ 
sion  for  his  services  in  the  transaction  (Rec., 243),  and 
he  is  not  only  not  contradicted  by  Bradford  (Rec., 
230),  but  the  Bradford  to  Kehoe  receipt  of  Oct.  10, 
1904  corroborates  Kehoe  and  shows  that  he  agreed 
therein  to  give  Bradford  $1,000  upon  completion  of 
the  transaction,  over  and  above  the  purchase  consid¬ 
eration  recited  in  the  body  of  said  receipt. 

Further  cross-examined,  Bradford  testified  (Rec., 
252  to  254) : 

“By  Mr.  Poe: 

O.  Mr.  Bradford,  you  said  that  in  the  incep¬ 
tion  of  this  deal  there  were  some  propositions 
which  were  made  to  Chesley  through  other  peo¬ 
ple.  Just  begin  now,  and  in  your  own  way  tell 
exactly  what  your  recollection  is  of  the  nego¬ 
tiations  which  led  up  finally  to  the  consumma¬ 
tion  of  this  deal? 

Mr.  Sullivan:  The  plaintiff  objects  to  the 
giving  of  any  answer  to  the  question,  on  the 
ground  that  it  is  not  in  anywise  responsive  to 
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the  direct  examination,  and  counsel  must  well 
know  that  it  has  no  relation — no  proper  rela¬ 
tion  to  the  direct  examination  of  the  witness. 

A.  I  think  I  can  explain  why — 

Q.  Go  on,  Mr.  Bradford. 

Mr.  Darlington:  We  think  it  is  responsive  in 
view  of  the  circumstances  of  the  case.  If  not, 
we  will  take  it  and  make  him  our  witness,  if 
the  court  thinks  it  is  not  responsive. 

A.  John  S.  Chesley,  of  Chesley  and  Chesley, 
came  to  me  and  told  me  he  had  an  option  on 
that  property.  He  said  while  it  was  verbal, 
at  the  same  time  he  could  deliver  it  for  a  cer¬ 
tain  amount  of  money.  W  e  negotiated  for 
weeks.  Mr.  Sands  at  that  time  was  down 
out  some  where  the  other  side  of  Baltimore  on 
the  bay,  and  we  negotiated,  as  1  say,  for  weeks 
and  weeks,  and  finally  Chesley  could  not  get  it 
through,  and  Mr.  Simpson  came  in,  of  Simpson 
— he  was  then  with  Moore — no,  he  was  with 
Billy  Hill;  and  he  butted  in  on  the  deal,  and 
he  helped  some,  but  he  didn't  get  it  through. 
Then  Mr.  Lampton  came  in  and  he  says:  ‘I 
can  make  that  deal  if  you  can  make  the  propo¬ 
sition  so  and  so'  and  he  wrote  out  some  propo¬ 
sition.  I  went  back  to  Mr.  Kehoe,  and  I  said: 
‘Kelioe,  I  can  make  this  deal  if  you  will  do  so 
and  so,’  and  so  he  said,  ‘W  ell,  I  think  I  will. 
And  he  made  the  proposition  of  putting  in  the 
K  street  house  at,  I  will  acknowledge,  a  fabu¬ 
lous  price,  probably  $10,000  more  than  it  was 
worth,  but  at  the  same  time  accepted  the  Sands 
property  for  at  least  $10,000  more  than  it  was 
worth.  The  reason  I  wanted  to  bring  Chesley 
in  was  to  simply  clear  myself.  I  had  to  f>ay 
Chesley  &  Chesley  I  don't  knoze  hoi c  much — 
quite  a  big  commission,  to  settle  with  them. 
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Whether  I  gave  Simpton  a  commission  or  not 
I  don't  know;  I  don't  recall,  but  I  am  under 
the  impression  that  I  gave  him  $500.  There 
was  just  simply  four  brokers  in  the  deal,  and  by 
the  time  I  got  through  I  didn’t  even  make  a 
legitimate  commission  out  of  it;  and  all  I  did 
Zi’as  to  turn  the  money  over  to  Mr.  Lampton  to 
disburse  with  the  Sands,  and  the  deal  then  zoas 
brought  about  by  putting  in  the  other  house  to 
Mr.  Norment,  which  they  bought  from  Nor- 
ment. 

Q.  Mr.  Bradford,  what  commission  did  you 
pay  Early  and  Lampton  in  this  matter?  A.  I 
didn't  pay  them  any,  not  a  dollar. 

Q.  You  said  something  about  Mr.  Sands.  Do 
you  mean  Mr.  Lawrence  Sands?  A.  Yes,  Mr. 
Lawrence  Sands. 

Q.  What  did  he  have  to  do  with  this  ? 

Mr.  Sullivan:  It  is  understood  that  niv  ob- 

j 

jection  applies  to  all  of  these  questions? 

Mr.  Poe:  Certainly. 

Mr.  Darlington:  Yes. 

O.  (Continuing).  What  did  Mr.  Lawrence 
Sands  have  to  do  with  this  transaction?  A. 
The  first  negotiations  were  with  Mr.  Lawrence 
Sands  entirely.  I  never  knew  Miss  Sands  in 
the  matter  at  all. 

Q.  And  tozcards  the  end  zvho  zeas  in  the 
transaction?  A.  I  understood  that  Mr.  Lamp- 
ton  dealt  zvith  Miss  Sands  in  the  matter;  I 
don’t  know  anything  about  it. 

Q.  Your  negotiations  originally  were  with — 

A.  I  talked  to  Mr.  Sands  on  several  occa¬ 
sions  about  it.  Now,  I  think  that  Mr.  Sands 
made  a  big  mistake  not  to  take  the  cash  in¬ 
stead  of  the  house  that  was  given  to  him  in 
the  deal,  and  I  told  him  so. 


Mr.  Sullivan:  I  move  to  strike  out  this  lat¬ 
ter  part  of  the  answer  as  not  only  not  respon¬ 
sive  to  the  direct  examination,  but  not  respon¬ 
sive  to  any  question  that  has  been  asked. 

Q.  Mr.  Bradford,  what  do  you  know  about 
Mr.  Sands'  familiarity  with  real  estate  up  there 
at  that  time?  A.  Well,  he  ought  to  have  been 
pretty  well  acquainted  with  the  property;  he 
lived  there  for  years. 

0.  Had  lie  been  pretty  active  in  operations 
in  real  estate  at  that  time?  A.  I  understood 
he  had.  1  never  made  anv  deals  with  him,  but 
I  understood  he  had. 

Mr.  Sullivan:  1  move  to  strike  that  out  on 
the  further  ground  that  what  the  witness  un¬ 
derstood  is  manifestly  not  competent  evidence. 

O.  Did  vou  see  him  during  these  negotia- 
tions?  A.  I  saw  him  down  there  at  the  Bay 
once  on  the  boat.  I  was  going  down  to  Tunis 
Mills,  and  as  1  got  off  Mr.  Sands  was  there 
and  I  had  quite  a  talk  with  him  in  regard  to 
t!rc  d^al  T  didn't  go  down  to  see  him.  I  went 
down  to  see  some  friends,  and  he  said,  well  he 
would  like  to  make  a  deal:  the  trust  was  due 
on  the  property,  and  it  was  a  question  whether 
he  could  meet  the  interest  and  taxes,  and  he 
thought  it  was  advisable  to  sell. 

O.  Talking  to  vou  intelligentlv  at  that  time? 
A.  Absolutely  so. 

O.  What  was  his  condition  as  to  sobriety 
at  that  time?  A.  Absolutely  sober.  /  don't 
think  he  could  hare  gotten  a  drink  dozen  there 
at  any  price;  tried  to  get  one  myself  but 
couldn't. 

O.  Did  you  see  him  in  W  ashington  at  any 
time?  A.  While  the  negotiation  zeas  going  on 
I  saw  him  in  Washington  tzeo  or  three  times. 


Q.  \\  hat  was  his  condition  then  with  ref¬ 
erence  to  sobriety?  A.  Well  I  think  he  was 
imbibing  some. 

O.  What  was  his  condition  as  to  his  ability 
to  understand  the  business  he  was  attending  to? 
A.  He  seemed  perfectly  clear  in  that  respect. 

O.  How  long  were  these  negotiations 
pending?  A.  I  suppose  three  months  fully. 
There  was  proposition  and  counter  proposition 
made. 

Q.  Well,  were  these  negotiations  that  were 
pending  three  months,  were  they  with  Mr. 
Sands  during  that  time  personally — was  he 
consulted J.  A.  I  think  they  were  absolutely 
at  first,  with  Chesley  and  Chesley.  Now,  how 
Mr.*  Simpson  got  in  the  deal  I  don’t  know.  I 
think  he  just  butted  in  to  get  some  money,  and 
he  got  it.” 

4 

Recalled  by  its,  Bradford  further  testified  (Rec., 

385): 

‘•Q.  At  page  444  of  the  record,  you  testi¬ 
fied  that  you  submitted,  you  thought,  three  dif¬ 
ferent  offers  for  Mr.  Kehoe  for  the  Sands  place 
property.  Have  you  refreshed  your  recollec¬ 
tion  further  on  that?  A.  To  the  best  of  my 
knowledge,  I  did,  and  probably  more.  The  • 
transaction  was  pending  for  three  or  four 
months  at  different  times.  First,  with  Chesley 
and  Chesley,  and  I  think  with  Simpson,  and 
finally  Lampton  came  in  the  deal. 

Q.  How  did  Lampton  come  in  the  deal?  A. 

T  believe  he  claimed  finally  that  he  had  an  op¬ 
tion  on  the  property ,  and  so  did  Chesley  and 
Chesley;  they  both  claimed  they  had  options 
on  the  property,  or  that  Lampton  could  put  the 


deal  through;  I  don’t  know  how;  it  has  been 
so  long  ago  I  have  forgotten. 

Q.  To  whom  did  you  submit  these  three  or 
.  more  different  offers  for  the  property  made  by 
Kehoe?  A.  /  don't  remember ,  Mr.  Sullivan. 
1  think  the  first  transaction  took  place  with 
Chesley  and  Chesley,  and,  as  I  say,  Simpton 
came  in  the  deal,  and  finally  Lampton;  I  could 
not  remember. 

Q.  Do  you  remember  positively  whether  or 
not  Lampton  was  the  final  one  in  the  deal  ?  A. 
Oh,  Lampton  zvas  the  final  one,  undoubtedly ; 
l  think  he  settled  it  up  zvith  the  Sands  heirs, 
or  zvith  Mrs.  Sands  or  Miss  Sands.” 

Further  examined,  Bradford  testified  (Rec.,  386- 

3S/): 

"Q.  How  much  in  addition  to  the  18th  street 
house  did  Kehoe’s  offer  include?  A.  I  don’t 
rememlber  that.  His  final  offer,  I  don’t  know. 
It  included  enough  to  pay  Mrs.  Sands  and 
my  expenses;  that  I  know.  Now,  how  that 
figures  out  I  don't  remember.  I  haven’ t  got 
any  books  to  shozv  it,  and  the  only  check  that 
I  have  is  the  check  that  I  gave  Mr.  Sands,  and 
I  think  you  have  it  here,  sixty-eight  hundred 
and  some  odd  dollars. 

O.  ^  on  mean  to  say  that  you  gave  a  check 
to  Mr.  Sands?  A.  T  said  I  gave  the  eaneeled 
eheek  to  Mr.  Sands.  I  met  him  on  the  street 
and  he  asked  me  for  it,  if  I  could  find  the 
check,  and  T  happened  to  have  it  in  my  pocket, 
and  T  gave  it  to  him,  and  T  think  he  turned  it 
over  to  you. 

Mr.  Darlington:  Is  that  in  evidence? 

Mr.  Sullivan:  That  is  in  evidence. ” 
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The  cancelled  check,  referred  to,  for  $6,739.11,  ap¬ 
pears  at  Rec.,  236,  and  is  “Plaintiff's  Exhibit  13.” 
Cross-examined  by  the  defendants  with  reference  to 
this  canceled  check,  Bradford  said  (Rec.,  390): 


“Q.  Now,  Mr.  Bradford,  please  tell  us  what 
\ou  remember  about  your  delivery  of  the  can¬ 
celed  check  to  Mr.  Sands,  about  which  you  have 
testified  ?  \\  hat  Sands  was  that  ? 

A.  Lawrence  Sands. 

Q.  And  when  was  that?  A.  I  think  about 
two  years  ago  (that  is,  before  Aug.  15,  1012) 

/  was  talking  'with  him  and  he  asked  me  if  I 
had  that  check  to  show  how  much  money  I 
had  given  Lampton  in  the  'final  settlement 
and  I  said,  -  Yes,  Colonel,  I  think  I  have  it  in 
my  pocket.’  And  I  turned  it  over  to  him.  I 
said,  If  you  want  it  why  you  can  have  it.' 

Q.  Did  he  say  what  he  wanted  it  for  ?  A. 
He  didn  t  say,  but  I  presume  for  the  case  that 
had  already  started. 

Q.  And  that  was  Lawrence  Sands?  A 
1  hat  was  Lawrence  Sands,  yes. 

Q.  II  as  he  capable  of  receiving  a  check ?  A. 
He  was  that  day;  it  was  a  cancelled  check.” 

Lnder  examination  by  us,  Bradford  testified  (  Rec 

387) : 

“Q;,  We|l>  was  or  was  not  the  proposition 
embodied  in  this  statement  of  October  21,  1004 
the  final  proposition  submitted  by  you  for 
Kehoe.  A.  That  was  the  settlement;  that  is 
a  I  can  say  about  it.  I  don't  remember  what 
kind  of  a  receipt  I  got  from  Lampton,  or  what 
kind  ot  a  receipt  I  gave  Mr.  Kehoe.  I  don’t 
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know  whether  that  is  the  original  receipt  or 
not;  I  suppose  it  is.” 

.\gain  at  Rec.,  387,  we  asked  Bradford: 

“O.  To  whom  did  you  communicate  this 
proposition  embodied  in  this  statement  of  Oc¬ 
tober  2 1,  1904?” 

to  which  the  witness  responded 

“A.  Mr.  Kehoe  made  me  this  certain  prop¬ 
osition  for  the  property.  The  Sands  people — 

O.  Please  answer  my  question,  Mr.  Brad¬ 
ford. 

A.  W  ell,  that  1  don't  know.” 

At  Rec.,  387,  the  witness  corrected  himself,  after 
the  question  had  been  re-read  to  him  by  the  Examiner 
two  or  three  times  (as  the  record  shows),  and  said 
(Rec.,  387-8): 

“A.  I  suppose  to  Lampton — Early  and 
Lampton;  /  think  it  was  Lampton.  I  didn't 
have  any  dealings  with  Early  on  it  at  all.  Mr. 
Sullivan,  as  I  said  before,  I  tried  to  make  it  as 
clear  as  I  can — there  was  Cheslev  and  Chesley; 
there  was  Simpson,  and  there  was  Lampton  in 
that  deal.  And  it  just  hung  fire  for  four  or 
five  ninths,  and  finally  it  was  accepted.  Mr. 
Sands  was  offered  so  much  cash  and  he  would 
not  accept  it.  Then  Mr.  Lampton  bought  an 
apartment  house,  as  I  understand  it,  and  turned 
that  in  instead  of  the  cash.  Now,  that  is  the 
way  the  deal  went  through.  The  deal  with 

Mrs.  Sands  was  entirely  different  from  that 

•  *  » 

deal.  I  simply  settled  with  Lampton  with  zvh-at 
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/  had  on  hand  to  settle  with ,  and  then  they 
cyent  and  bought  this  other  house  and  turned  it 
m  to  M rs.  Sands ,  as  near  as  /  ean  remember  it. 

Mr.  Darlington:  Just  note  an  objection  to* 
any  testimony  about  ‘understandings.’ 

Mr.  Sullivan:  T  agree  with  counsel,  and 
move  to  strike  out  all  the  latter  part  of  the  wit¬ 
ness'  answer,  as  not  being  responsive  to  the 
question/' 

Bradford  further  testified  (Rec.,  3S8-9) : 

Q.  Is  there  any  reference  in  this  statement 
of  October  21,  1904,  to  the  Margaret  Apart¬ 
ment  Housed  A.  No,  sir:  hasn’t  anything  to 
do  with  it. 

O.  Who  brought  the  Margaret  Apartment 
House  into  the  deal?  A.  I  was  told  Sir. 
Lampton. 

Q.  \\  I10  told  you?  A.  He  did  himself. 

O.  Now  tell  us  just  how  he  came  to  tell  you 
that,  and  what- he  told  you? 

A.  Chesley  and  Chesley  and  myself  were — 
at  least  Chesley  was  trying  to  make  a 
deal  with  me  for  the  property,  and  / 
got  a  cash  offer  which  Mr.  Sands  turned  dozen , 
and  T  think  Lampton  happened  to  be  in  the  of¬ 
fice  one  day,  or  Simpson,  I  think  he  came  in 
first,  and  then  Lampton  came  in ,  and ,  betzeeen 
them ,  they  said  they  could  pull  that  deal  off, 
the  very  words  he  said. 

O.  Between  who?  A.  I  suppose  if  they  had 
so  much  money  to  buy  the  property  with,  and 
Mr.  Sands  would  not  take  the  money,  I  sup¬ 
pose  they  had  in  view  buying  this  other  prop¬ 
erty  and  putting  it  in,  because  it  rented  well.” 


Again  at  Rec.,  3&9>  Radford  testified: 

•*G.  What  did  he  (Lampton)  tell  you?  A. 
He  Told  me  that  he  was  going  to  buy  an  apart¬ 
ment  house  and  put  that  in  instead  of  the  cash, 
he  could  buy  one  cheap  and  use  the  money  in 
doing  so:' 


Bradford  at  first  testified  that  Kehoe's  final  propo¬ 
sition  had  been  “rejected  long  before  that  (  Rec., 
389),  hut,  upon  his  attention  being  called  to  the  fact 
that  the  final  proposition  with  which  Kehoe  dealt  and 
which  he  accepted  was  embodied  in  the  Bradford  re¬ 
ceipt  of  Oct.  10,  i<K>4,  and  that  the  agreement  signed 
bv  the  plaintiff  and  by  Bradford  (assuming  to  act 
for  Kehoe  )  referring  to  1815  Kal.  Ave.  (“Margaret”) 
as  part  of  the  consideration  from  Kehoe  was  exe¬ 
cuted  on  the  same  date,  Oct.  10,  1904,  Bradford  s 
recollection  was  refreshed,  as  follows  (Rec.,  389-90) : 

“O.  W  hat  explanation  have  you  to  make  of 
your  testimony  then,  Mr.  Bradford?  A.  In 
what  way  ? 

O.  As  to  the  final  offer  of  Kehoe  having 
been  rejected  a  long  time  prior?  A.  I  don’t 
say  the  final  offer;  I  said  several  offers  had 
been  rejected  by  the  Sands.  T  didn  t  say  the 
final  offer.  Naturally  the  final  offer  was  ac¬ 
cepted;  no  question  about  that. 

0.  I  ask  you  now,  then,  how  long  before 
this"  contract  with  Miss  Sands  of  October  10, 
1904,  the  proposition  embodied  in  this  receipt 
of  October  10,  1904,  by  yourself  to  Kehoe  was 
rejected ?  A.  I  don't  say  this  was;  I  don't 


knozi'  whether  this  one  zoos  rejected  or  not;  I 
suppose  it  u 'as  not. 

Q.  Did  you  submit  it  to  anybody f  A.  In 
the  final  dealings  I  had  with  Lampton. 

Q.  Did  you  submit  it  to  Lampton ?  A.  Yes. 

Q.  What  did  he  say  about  it?  A.  I  don’t 
remember. 

Q.  Did  he  give  any  reason  tor  his  or  the 
Sands  not  accepting  it?  A.  I  don’t  know 

whether  he  did  or  not,  Mr.  Sullivan ;  I  don’t 
think  he  did. 

Q.  How  did  he  come  to  talk  about  putting 
the  Margaret  Apartment  House  in?  A.  Well, 
he  came  in  as  a  third  party  there,  Mr.  Sullivan,’ 
and  he  said  he  could  make  the  deal  after 
everybody  else  had  fallen  down  on  it.  He  had 
probably  more  influence  with  Mr.  Sands  than 
anybody  else  at  that  time.  That  is  the  only  way 
I  can  explain  it. 

Q.  Didn’t  you  just  say  that  he  rejected  the 
proposition  contained  in  the  receipt  of  October 
io,  1904?  A.  That  is  what  I  said  he  did ,  and 
he  then  afterzvards  said  he  could  use  the  money 
to  buy  this  apartment  house.  That  is  what  I 
am  trying  to  explain  to  you.  That  is  what  he 
told  me.  I  don't  know  zohat  he  did. 

Q.  Did  you  have  anything  to  do  with  this 
tripod  deal  yourself,  which  included  the  Mar¬ 
garet  Apartment  House?  A.  Nothing  on 
earth.  I  don  t  know  what  they  did  ;  what 
price  they  put  on  it,  or  anything  of  the  kind. 
Never  did  know;  don’t  know  now.” 

Cross-examined,  Bradford  further  testified  (Rec., 
390-91):^ 

“Q.  \  ou  testified  that  you  thought  Lamp- 
ton  settled  the  deal  with  the  Sands.  Have  you 
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any  personal  knowledge  on  that  subject?  A. 
None  in  the  world”  (Rec.,  300). 

“Q.  W  as  this  Margaret  Apartment  House 
turned  in  in  that  transaction  instead  of  cash, 
or  in  addition  to  the  cash  which  Mr.  Kehoe  had 
offered?  A.  Mr.  Darlington,  I  don’t  know. 
It  is  presumed — 

O.  Well,  I  don't  want  presumptions. 

A.  Well.  I  say  some  of  the  money  was  used 
to  buy  it.  That  was  mv  understanding  of  it, 
although  I  had  nothing  to  do  with  it. 

Q.  You  have  no  personal  knowledge  on  that 
subject?  A.  None  in  the  world. 

Q.  And  Kehoe  still  paid  what  cash  he  was 
to  pay  on  the  original  proposition?  A.  Yes, 
sir. 

O.  Now,  you  say  that  when  this  negotia¬ 
tion  first  started  you  saw  Mr.  Sands.  What 
Sands  was  that?  A.  Lawrence  Sands. 

0.  Just  tell  us  what  took  place  between  you 
and  him? 

Mr.  Sullivan:  I  object  to  that  as  not  re¬ 
sponsive  to  the  direct  examination. 

Mr.  Darlington:  Well,  I  never  knew  that 
the  parties  had  met  until  the  direct  examination 
of  the  witness.  T  am  cross-examining  him  now 
on  what  he  said  on  the  direct  examination.” 

( Your  Honors  will  have  observed  already 
that  Mr.  Darlington’s  statement  is  incorrect, 
and  that  the  entire  subject  of  Mr.  Sands  and 
negotiations  was  introduced  into  Bradford’s 
testimony  over  our  objection). 

“A.  I  think  Mr.  Sands  and  Mr.  Chesley 
came  in  my  office  together,  and  T  have  always 
called  him  ‘Colonel.’  T  said,  ‘Colonel,  I  think 
I  can  get  you  an  offer  for  the  property  if  you 
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will  put  it  down  low  enough;’  and  lie  said, 

£°  on  and  .do  it  and  get  a  cash  offer.’ 
i  get  a  cash  offer.  I  think  the  first  one  was 
from  Air.  Hutchins,  and  then  afterwards  I  in¬ 
terested  Mr.  Kchoc,  and  he  made  a  cash  offer 
which  was  turned  down. 

Q.  This  interview  with  Mr.  Sands  occurred 
m  your  office?  A.  I  think  it  did,  Mr.  Dar¬ 
lington,  I  am  not  sure. 

Q.  Now,  do  you  remember  what  the  occa¬ 
sion  was  of  Mr.  Sands  coming  there?  A  I 
think  Mr.  Chesley  brought  him  in. 

Q.  In  reference  to  this  deal?  A.  In  ref¬ 
erence  to  the  deal,  or  general  talk;  he  used  to 
come  in  the  office  occasionally"  ( Rec.,  391 ). 

On  re-direct  examination,  Bradford  testified  (Rec 
392): 

Q.  Did  or  did  not  Mr.  Kehoe  pay  you  the 
money  in  this  transaction  shown  by  this  state¬ 
ment  (October  21,  1904),  as  follows;  Bv  check 
tor  $809.02  on  the  Riggs  National  Bank ;  also 
by  check  for  $6,000  on  the  Citizens;  note  for 
$3500  and  original  cash  deposit  of  $1,000? 

A.  He  may  have  given  me  this  note  here  of 
$35°°.  and  that  may  probablv  be  the  note  that 
I  got  discounted,  because  the  Sands  wanted  the 
cash;  they  didn’t  want  notes;  at  least  I.amfi- 

>  on  wanted  cash;  I  hadn’t  auv  dealings  with 
Mrs.  Sands.” 

It  thus  clearly  appears  that  even  the  testimony  of 
this  very  friendly  witness  to  the  defendants,  Bradford, 
reluctantly  given  as  it  was,  establishes  several  mate¬ 
rial  facts  in  Miss  Sands’  case: 

In  the  first  place,  it  clearly  appears  therefrom  that 
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Early  &  Lampton  represented  Miss  Sands ,  as  her 
agents ,  in  the  sale  of  “Mintwood  Home”  to  Kehoe. 

“The  difference  there  in  the  settlement  with 
Iiarly  and  Lampton  was  simply  that  I  took 
out  my  commission  and  got  no  commission 
from  the  other  side  at  all”  ( Rec.,  252).  * 

"all  /  did  was  to  turn  the  money  over  to  Mr. 
Lampton  to  disburse  with  the  Sands,  and  the 
deal  then  was  brought  about  by  putting  in  this 
other  house  to  Mr.  Nornient,  which  they 
bought  from  Xorment”  (Rec.,  253). 

“O.  And  towards  the  end  who  was  in  the 
transaction?  A.  I  understood  that  Mr.  Lamp- 
ton  dealt  with  A l iss  Sands  in  the  matter;  I 
don't  know  anything  about  it”  (Rec.,  253). 

“Q.  To  whom  did  you  submit  these  three 
or  more  different  offers  for  the  property  made 
by  Kehoe?  A.  I  don't  remember,  Mr.  Sulli¬ 
van.  I  think  the  first  transaction  took  place 
with  Chesley  and  Chesley,  and,  as  I  say,  Simp¬ 
son  came  in  the  deal,  and  finally  Lampton;  I 
could  not  remember. 

Q.  Do  you  remember  positively  whether  or 
not  Lampton  was  the  final  one  in  the  deal?  A. 
Oh,  Lampton  was  the  final  one,  undoubt¬ 
edly;  I  think  he  settled  it  np  with  the  Sands 
heirs,  or  with  Mrs.  Sands  or  Miss  Sands” 
(Rec.,  385 ) . 

“I  simply  settled  with  Mr.  Lampton  with 
what  I  had  on  hand  to  settle  with,  and  then 
they  went  and  bought  this  other  house  and 
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turned  it  in  to  Mrs.  Sands,  as  near  as  I  can 
remember  it"  (Rec.,  388). 

and  then  Lam pton  came  in,  and,  between  them 
(  Lampton  and  Simpson)  they  said  thev  could 
pull  that  deal  off ,  the  very  words  he  said" 
( Rec.,  388). 

"He  ( Lampton)  told  me  that  he  was  going'  to 
buy  an  apartment  house  and  put  that  in  instead 
of  the  cash ;  he  could  buy  one  cheap  and  use  the 
money  in  doing  so*  '  (Rec.,  389). 

you  submit  it  to  anybody  (proposi¬ 
tion  upon  which  Kehoe  settled)?  A.  In  the 
final  dealings  I  had  with  Lampton. 

Q.  Did  you  submit  it  to  Lampton?  Yes" 
(Rec.,  389). 

"Q.  Didn’t  you  just  say  that  he  (Lampton) 
rejected  the  proposition  contained  in  the  receipt 
of  October  10,  1904?  A.  That  is  what  I  said 
he  did,  and  he  then  afterwards  said  he  could 
use  the  money  to  buy  this  apartment  house. 
That  is  what  T  am  trying  to  explain  to  you 
That  is  what  he  told  me.  I  don’t  know  what 
he  did"  (Rec.,  390). 

"the  Sands  wanted  the  cash;  they  didn't 
want  notes;  at  least  Lampton  wanted  cash;  I 
hadn’t  any  dealings  with  Mrs.  Sands”  (Rec., 
392). 

"Q.  How  did  he  (Lampton)  come  to  talk 
about  putting  the  Margaret  Apartment  House 
in?  A.  Well,  he  came  in  as  a  third  party 
there,  Mr.  Sullivan,  and  he  said  he  could  make 
the  deal  after  everybody  else  had  fallen  down 
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on  it.  He  had  probably  more  influence  with 
M r.  Sands  than  anybody  else  at  that  time.  That 
is  the  only  way  I  can  explain  it”  (Rec,  ^89- 
90). 

Xot  only  did  Lampton  thus  give  Bradford  to  under¬ 
stand  that  Early  &  Lampton  were  the  agents  tor  the 
plaintiff  in  the  transaction,  but  Chesley  (of  Chesley  . 
&  Chesley)  also  thoroughly  understood  it.  Chesley 
testified  (  Rec.,  28s ) : 

“I  didn  t  know  who  Simpson  represented, 
which  was  Air.  Bradford.  I  wrote  t»>  Mr. 
Sands  or  Mrs.  Sands.  They  were  away  at  the 
time,  and  one  or  the  other  of  them  dropped  in 
to  see  me,  and  finally  the  matter  was  turned 
over  to  Mr.  Lampton,  I  think,  by  Mr.  Simp¬ 
son.  Mr.  Lampton  was  looking  after  the  prop¬ 
erty,  I  believe;  it  could  not  be  a  deal  made 
except  through  Mr.  Lampton.  Air.  Simpson 
suggested  that  he  take  it  up  with  Mr.  Lampton 
direct,  and  that  was  the  last  I  heard  of  the 
transaction,  until  it  was  closed.  I  didn't  know 
anything  more  about  it  until  I  got  my  check  for 
the  part  of  my  commission.” 

The  fiduciary  relation  of  Early  &  Lampton  toward 
the  plaintiff  in  this  transaction  is  thus  abundantly  es¬ 
tablished  by  the  oral  evidence,  as  well  as  by  the  docu¬ 
mentary  evidence  already  referred  to  which  shows 
that  Early  &  Lampton  charged  $1500  commission  to 
Ali  ss  Sands  in  the  transaction. 

In  the  second  place,  it  clearly  appears  from  Brad¬ 
ford's  testimony  that  the  negotiations  were  pending 
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“three  months  fully”  (Rec.,  254)— “it  just  hung  fire 
for  four  or  five  months”  (Rec.,  387)— and  yet  that 
Bradford  only  saw  Lawrence  Sands  “in  Washington 
two  or  three  times"  during  such  negotiations  (Rec., 
254),  on  all  of  which  several  occasions  Mr.  Sands 
“was  imbibing  some”  (Rec.,  254),  though  Bradford 
did  also  see  Mr.  Sands  during  the  negotiations  once 
outside  of  \\  ashington  at  which  time  Mr.  Sands  was 
“absolutely  sober,"  the  place  at  which  they  met  being 
one  where  a  drink  could  not  have  been  gotten  “at  any 
price/  which  fact  Bradford  knew  because  he  tried  to 
get  one  himself  but  couldn't  (Rec.,  254). 

In  the  third  place,  it  appears  that  the  several 
occasions  on  which  Bradford  saw  Air.  Sands  during 
the  three,  four  or  five  months  of  the  negotiations  were 
during  the  first  part  of  the  same  (Rec.,  253),  that  is 
to  say,  during  the  “first  negotiations”  ( Rec  253 ) ; 
that  during  the  original  negotiations  he  “talked  to  Air. 

Sands  on  several  occasions"  (Rec.,  253) ;  that  in  said 

% 

first  negotiations  “Air.  Kehoe  made  a  cash  proposition 
for  the  property,  but  that  was  declined”  (Rec.,  249) 
— “Air.  Kehoe  first  made  an  offer  on  a  cash  basis  for 
the  property,  what  the  amount  was  I  have  forgotten” 
(Rec.,  249) — “Air.  Sands  was  offered  so  much  cash 
and  he  would  not  accept  it”  (Rec.,  388) — “I  got  a 
cash  offer  which  Mr.  Sands  turned  down"  (Rec.,  388) 
— he  never  saw  Afiss  Sands  or  Airs.  Sands  “at  all” 
in  reference  to  the  negotiations,  and  never  saw  Mr. 
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Sands  "except  when  the  deal  first  started ”  (  Rec.,  388) 
—"\  did  get  a  cash  offer.  I  think  the  first  one  was 
fimn  Mr.  Hutchins,  and  then  afterwards  I  interested 
Mr.  Kehoe,  and  he  made  a  cash  offer  which  was 
turned  down”  (  Rec.,  391 )— “Mr.  Kehoe  made  a  cash 
proposition  tor  the  property,  but  that  was  declined  and 
he  then  made  another  proposition  to  put  in  the  18th 
street  piece  of  property”  ( Rec.,  249) ;  and  that  Brad¬ 
ford  now  thinks  that  Mr.  Sands  made  a  big  mistake 
not  to  take  the  cash  so  offered  by  Kehoe  (the  amount 
of  which  he  does  not  recall )  instead  of  taking  said  18th 
street  house  which  was  subsequently  given  by  Kehoe 
“and  he  (  Kehoe)  then  made  another  proposition  to 
put  in  the  iSth  street  piece  of  property”  (Rec.,  249) 
Now,  I  think  Mr.  Sands  made  a  big  mistake  not 
to  take  the  cash  instead  of  the  house  that  was  odven 
him  in  the  deal,  and  I  told  him  so”  (Rec.,  253).  It 
is  self-e\  idem,  in  view  of  the  testimony  already  quoted, 
that  Bradfords  last  quoted  allusion  to  Mr.  Sands 
hti\ ing  made  a  mistake,  as  he  (  Bradford)  thought 
in  not  taking  “the  cash"  instead  of  “the  house’'  given 

O 

in  the  deal,  had  reference  to  Bradford’s  preference 
for  the  original  all  cash  offer  of  Kehoe  ( the  amount  of 
which  Bradford  does  not  recall  ),  which  had  been  de¬ 
clined,  over  an  offer  embodying  1620  1 8th  Street  (  Ke¬ 
hoe  s  house)  which  house  was  finally  given  to  Miss 
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Sands  in  the  deal.  Vet  at  p.  70  of  Early's  brief  be¬ 
low  it  was  contended : 

so  far  from  Lampton  having’  concealed  the 
cash  offer  submitted  by  Bradford  on  behalf 
of  Kehoe,  he  testifies  at  />.  454  that  he  (Brad¬ 
ford)  advised  Mr.  Sands  to  accept  the  cash 
offer  instead  of  the  Margaret,  and  that 
Sands  refused  to  do  so,  which  testimony  is 
undisputed.  ” 


In  other  words,  Early  sought  again  in  this  trans¬ 
action,  as  he  also  did  in  the  pretended  Winchester 
exchange  transaction,  to  extricate  himself  from 
liability  bv  claiming  that  Mr.  Sands  (whose 
status  already  clearly  appears)  was  acquainted 
with  the  fact  that  the  purchase  consideration  given 
by  Kehoe  for  plaintiff’s  property  in  the  final  settle¬ 
ment  was  $6,000  in  cash  more  than  the  cash  pur¬ 
ported  to  be  accounted  for  by  Early  &  Lampton  to 
Miss  Sands,  and  that  Mr.  Sands  consented  that 
Lai  1}  &  Lampton  should  use  some  of  it,  namely, 
$3 11 7-57  (which  was  the  total  amount  used  as 
shown  by  statement  of  Early  &  Lampton)  to  buy 
the  supposed  equity  in  the  '‘Margaret,”  and  that 
Mr.  Sands  further  consented  that  the  balance  need 
not  be  acounted  for  at  all.  In  the  first  place,  if  Mr. 
Sands  did  have  such  knowledge  and  give  such  con¬ 
sent;  such  fact  would  strongly  corroborate  the  tes¬ 
timony  of  Miss  Sands  and  Mrs.  Sands  that  Mr. 
Sands  was  not  able  to  be  of  any  assistance  to  them. 


266 


In  the  second  place,  the  duty  of  Early  &  Lampton 
to  protect  the  interests  of  their  fiduciary  depend¬ 
ent,  Miss  Sands,  against  whom  they  charged  a 
commission  of  $1500  for  so  doing,  should  have  been 
faithfully  discharged,  and  they  cannot  excuse  their 
failure  so  to  do  by  any  alleged  consent  of  Mr.  Sands 
thereto.  In  the  third  place,  neither  Bradford  nor 
Lampton  nor  any  witness  in  the  case  has  given  any 
testimony  to  the  effect  that  Mr.  Sands  had  any 
knowledge  of  the  $6,000  additional  cash  given  by 
Kehoe  beyond  the  $5,500  reported  by  Early  & 
Lampton  (the  fact  being,  as  already  shown,  that 
Kehoe  gave  $20,000  ($11,500  cash  and  $8,500 
secured  notes)  besides  1620  1 8th  St.,  whereas 
Early  &  Lampton  reported  only  $14,000  ($5,500 
cash  and  $8,500  secured  notes)  together  with  1620 
18th  St.  and  the  “Margaret”  apartment  house),  and 
Mr.  Sands  testified  positively  that  he  never  had 
such  knowledge,  as  follows:  (Rec.  121). 

Cross-examined  by  Mr.  Darlington: 

“Q.  Now,  the  first  proposition  was  that 
Kehoe  would  give  1620  18th  street  and  $14,- 
000?  A.  No,  I  didn’t  say  that,  and  it  was 
not.  I  don't  know  what  the  amount  was, 
but  it  was  for  that  house  and  so  much 
money.  I  don’t  know,  but  it  was  not  any¬ 
thing  like  $20,000,  because  if  it  had  been'  I 
should  have  snapped  it  up  at  once.  I  never 
would  have  touched  the  Margaret  in  the 
world.  I  had  too  much  business  judgment 
for  that. 
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Q.  If  they  had  offered  you  1620  18th  street 
and  $20,000  you  would  have  preferred  -that 
to  1620  18th  street  and  the  Margaret  apart- 

ment  house  and  $14,000?  A.  Yes,  sir,  a  good 
deal  better." 

Early’s  attempt  to  misconstrue  the  testimony  of 
Bradford  as  stating  that  Mr.  Sands  was  aware 
that  Kehoe  gave  $20,000  ($11,500  cash  and  $8,500 
secured  notes)  and  1620  18th  St.  for  "Mintwood 
Home”  seems  to  be  now  conceded  by  appellant’s 
counsel  to  be  unfounded  because  at  the  top  of  p.  50 

of  Appellant  s  Brief  the  contention  is  completely 
reversed,  by  stating: 

“It  does  not  appear  that  Bradford  ever 
submitted  this  proposition  to  Mr.  Sands.” 

Bradford  made  it  very  plain  that  he  did  not  see 
Mr.  Sands  in  the  matter  “except  when  the  deal  first 
staited  (Rec.  388),  and  the  deal  lasted  from  three 
to  four  or  five  months  (Rec.  254;  Rec.  387).  He 
also  made  it  very  plain  that  the  person  to  whom  he 
did  submit  the  Kehoe  proposition  of  $20,000  and 
1620  1 8th  St.  was  Lampton  (Rec.  389)  ;  that  Lamp- 
ton  1  ejected  it  at  first,  and  Lampton  “afterwards 
said  he  could  use  the  money  to  buy  this  apartment 
house  (Rec.,  39^)*  Then  again  it  will  be  observed 
that  this  testimony  of  Bradford  which  the  defend¬ 
ants  seek  to  misconstrue  for  their  own  ends,  was 
not  responsive  in  anywise  to  the  direct  examination 
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of  Bradford,  nor  was  it  responsive  to  the  question 
then  put  to  him  on  cross-examination,  and  that  we 
duly  reserved  such  objection  at  the  time  and  made 
a  motion  to  strike  out  the  testimony  (Rec.  253)  ;  in 
fact,  it  will  be  noted  that  the  entire  subject  of  the 
negotiations,  and  also  of  Mr.  Sands’  alleged  rela¬ 
tion  thereto,  was  foreign  to  the  direct  examination 
of  Bradford,  and  was  introduced  into  the  rase 
^ 1  3  ^3  t  fi  ^  f  ^  n  d  ct  n  t  s ,  over  our  object  inn.  in 

the  course  of  their  cross-examination  of  Bradford. 

The  last  material  fact  shown  by  Bradford’s  testi¬ 
mony,  already  referred  to,  and  which  fact  was 
wrung  from  him  as  a  reluctant  and  unwilling  wit¬ 
ness,  as  readily  appears,  was  that  Bradford  sub¬ 
mitted  the  Kehoe  proposition  of  $20,000  ($11,500 
cash  and  $8,500  secured  notes)  and  1620  18th  St. 
to  Lampton  (Rec.,  389),  that  Lampton  rejected  it 
at  first,  but  Lampton  “afterward  said  he  could  use 
the  money  to  buy  this  (Margaret)  apartment 
house"  (Rec.,  390.  It  is  true  that  this  positive  and 
specific  testimony  of  Bradford  is  somewhat  incon¬ 
sistent  with  some  of  the  earlier  testimony  given  by 
him,  but  it  is  also  true  that  such  earlier  testimonv 
is  not  consistent  with  the  proved  facts  and  circum¬ 
stances  of  the  case  whereas  Bradford’s  last  posi¬ 
tive  and  specific  testimony  aforesaid  is  thoroughly 
consistent  therewith.  When  it  is, recalled  that  the 
hereinbefore  quoted  agreement  of  October  10,  1904 
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(reciting  1815  Kal.  Ave.,  "Margaret,”  as  being  part 
of  the  pui  chase  consideration  from  Kehoe)  was  pre¬ 
pared  by  Early  &  Lampton,  in  conjunction  with 
Bi  adford  (without  participation  in,  or  knowledge 
of,  Kehoe),  misleading  Miss  Sands  and  concealing 
from  her  the  true  consideration  given  by  Kehoe 
for  “Mintwood  Home,,,  which  true  consideration 
they,  Early  &  Lampton  and  Bradford,  as  already 
shown,  both  well  knew  to  be  misrepresented  b\  said 
agreement  so  presented  to,  and  signed  by,  the  plain¬ 
tiff,  there  certainly  can  not  be  the  slightest  ques¬ 
tion  about  the  propriety  of  applying  to  Bradford’s 
testimony  the  test  laid  down  by  this  Court  in 
Dumas  v.  Clayton,  32  App.  D.  C,  566,  at  pp.  574-5, 
as  follows: 

"If  a  witness  makes  a  direct  statement, 
and  then  discloses  circumstances  inconsis¬ 
tent  therewith,  it  is  for  the  jury  or  court 
to  determine  what  is  to  be  believed.  The 
proper  rule  in  such  cases  was  declared  by 
Mr.  Justice  Peckham  of  the  Supreme  Court 
of  the  United  States,  when  a  member  of 
the  Court  of  Appeals  of  New  York,  in  the 
following  language :  What  favorable  facts 
the  party  calling  him  obtained  from  such  a 
witness  may  be  justly  regarded  as  wrung 
from  a  reluctant  and  unwilling  man,  while 
those  which  are  unfavorable  may  be  treated 
by  the  jury  with  just  that  degree  of  belief 
which  they  may  think  is  deserved,  consider¬ 
ing  their  nature  and  the  other  circumstances 
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of  the  case/  Becker  v.  Koch,  104  N.  Y.,  394, 
401.” 

Applying  this  test  to  the  testimony  of  Bradford, 
it  is  easy  to  determine  the  degree  of  belief  to  which 
the  various  statements  made  by  him  seem  to  be 
entitled. 

In  the  first  part  of  his  testimony,  Bradford  stated 
that  he  had  made  “a  net  proposition*  to  Early  & 
Lampton,  through  Lampton,  for  plaintiff's  “Mint- 
wood”  property  (Rec.,  250;  Rec.,  252),  that  he 
gave  Lampton  first  a  check  for  $500  and  then  later 
a  check  for  $6,739-IJ  out  of  the  moneys  coming 
from  Kehoe  (Rec.,  249),  in  addition  to  the  $8,500 
secured  notes  and  the  house  1620  18th  St.  deeded 
by  Kehoe  to  Miss  Sands,  and  that  he  does  not 
think  that  he  paid  Early  or  Lampton  anything  ad¬ 
ditional — in  fact,  is  sure  he  did  not  (Rec.,  250;  Rec., 
253)* 

“O.  Did  you  pay  Early  or  Lampton  in  any 
way  anything  except  the  two  amounts  cov¬ 
ered  by  these  two  checks?  A.  I  don’t  think 
so,  no,  sir.  I  think  not.  In  fact  I  am  sure 
I  didn  t.  Of  course,  we  transferred  a  deed 
to  that  18th  street  house”  (Rec.,  250). 

“O.  Mr.  Bradford,  what  commission  did 
you  pay  Early  and  Lampton  in  this  matter? 
A.  I  didn’t  pay  them  any,  not  a  dollar” 
(Rec.,  253). 

Bradford’s  aforesaid  testimony  about  his  hav¬ 
ing  made  “a  net  proposition”  to  Lampton  different 


271 


from  the  one  accepted  by  Kehoe  is  contradicted 
by  Bradford’s  own  testimony  at  Rec.,  452,  as  fol¬ 
lows  : 


Mr.  Sands  at  that  time  was  down  out 
somewhere  the  other  side  of  Baltimore  on 
the  Bay,  and  we  negotiated,  as  I  say  (wit¬ 
ness  and  Chesley  &  Chesley),  for  weeks  and 
weeks,  and  finally  Chesley  could  not  get  it 
through,  and  Mr.  Simpson  came  in,  of  Simp- 
*  son — he  was  then  with  Moore— no,  he  was 
with  Billy  Hill;  and  he  butted  in  on  the 
deal,  and  he  helped  some,  but  he  didn't  get 
it  through.  Then  Mr.  Lampton  came  in  and  he 
says  7  can  make  that  deal  if  you  can  make 
the  proposition  so  and  so’  and  he  wrote  out 
some  proposition.  I  went  hack  to  Mr.  Kehoe , 
and  I  said  ‘ Kehoe ,  /  can  make  this  deal  if  you 
wdl  do  so  and  so,’  and  so  he  said  ‘ Well ,  I  think 
I  will ’  ”  (Rec.,  252). 

It  is  obvious,  therefore,  that  Bradford’s  pre¬ 
tended  “net  proposition”  to  Lampton  had  reference 
solely  to  the  basis  upon  which  he  and  and  Lampton 
secretly  agreed  between  themselves  to  deal  with 
the  part  of  the  purchase  consideration  not  reported 
to  Miss  Sands — similar  to  the  secret  understand¬ 
ing  between  Early  and  Lampton  in  the  Winches¬ 
ter  “exchange”  transaction.  This  conclusion  is  fur¬ 
ther  substantiated  by  the  fact  of  the  falsity  of  each 
and  every,  of  the  four  explanations  given  bv  Brad¬ 
ford  as  to  the  pretended  disposition  of  the  cash  in  ex- 
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cess  of  the  “net  proposition.”  His  four  explanations 
were  : 

i.  That  he  had  to  pay  a  “big  discount” — “pretty 
heavily” — to  get  a  $3,500  note  (given  bv 
Kehoe  as  part  of  the  $11,500  cash  consider¬ 
ation)  cashed  (Rec.,251). 


I  hat  “the  difference  there  in  the  settlement 
with  Early  and  Lampton  was  simply  that 
I  took  out  my  commission  and  got  no  com¬ 
mission  from  the  other  side  at  all”  (Rec., 

252). 


3.  I  hat  “I  had  to  pay  Chesley  and  Chesley  1  don't 

know  how  much — quite  a  big  commission, 
to  settle  with  them”  (Rec.,  253). 

4.  1  hat  “\\  hether  I  gave  Simpson  a  commission 

or  not  I  don’t  know ;  I  don’t  recall,  but  I  am 
under  the  impression  that  I  gave  him  $500. 
There  was  just  simply  four  brokers  in  the 
deal,  and  by  the  time  I  got  through  I  didn’t 
even  make  a)  legitimate  commission  out  of 
it ;  and  all  I  did  was  to  turn  the  money  over 
to  Mr.  Lampton  to  disburse  with  the  Sands, 
and  the  deal  then  was  brought  about  by 
putting  in  this  other  house  to  Mr.  Norment, 
which  they  bought  from  Norment”  (Rec., 
253)- 


Bradford’s  explanation  about  the  supposed  ‘‘big 
discount”  paid  in  order  to  cash  Kehoe’s  $3,500  note 
was  later  shown  to  be  false  by  the  bank  records, 
the  testimony  of  Kehoe  accompanied  by  his  can¬ 
celed  checks  and  check  stubs  showing  the  full  par- 
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ticulars,  and  finally  by  the  admission  of  Bradford 
himself  already  referred  to. 

Bradford’s  explanation  that  a  part  of  the  pur¬ 
chase  consideration  paid  by  Kehoe  was  applied  to 
pay  Bradford’s  “commission”  is  also  shown  to  be 
false,  both  by  the  above  mentioned  Bradford  to 
Kehoe  receipt  of  October  to,  1904,  from  which  it 
clearly  appears  that  Bradford’s  commission  from 
Kehoe  was  fixed  at  $1,000  over  and  above  the  pur¬ 
chase  consideration  recited  in  the  main  body  of 
the  receipt,  and  also  by  Kehoe’s  testimony  that  it 
is  his  recollection  he  paid  Bradford  a  $1,000  com¬ 
mission  in  the  transaction  (Rec.,  243),  which  Brad¬ 
ford  was  unable  to  deny,  Bradford  merely  saying- : 

I  could  not  remember  eight  years  back: 

J  could  not  remember  what  Mr.  Kehoe  paid 
me  (Rec.,  250).  H  . 

Bradford’s  next  explanation  about  having  had 
to  pay  a  commission  to  Chesley  &  Chesley  out  of 
the  purchase  consideration  paid  by  Kehoe  is  at  va¬ 
riance  with  the  proven  fact  that  Chesley  &  Ches¬ 
ley  received  their  commission  from  Early  &  Lamp- 
ton  which  as  Chesley  &  Chesley  understood  (Rec., 
567),  was  a  one-third  part  of  Early  &  Lampton’s 
total  commission.  The  check  stub  book  of  Early 
&  Lampton  shows,  however,  that  Chesley  &  Ches- 
ley’s  commission  from  Early  &  Lampton  amounted 
to  only  $215.16  and  was  paid  by  check  dated  Oct. 
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25,  I9°4  (Rec.,  274),  and  the|  press  copy  book  of 
Early  &  Lampton  shows  that  under  date  of  Oct. 
25,  1904,  Early  &  Lampton  prepared  and  press 
copied  a  false  statement  purporting  to  show  the 
amount  of  the  full  commission  realized  by  Early 
&  Lampton  to  be  only  $645.50  (Rec.,  273), — said 
$215.16  check  to  Chesley  &  Chesley  being  ob¬ 
viously  a  one-third  part  of  such  falsely  repre¬ 
sented  amount.  In  view  of  this  showing,  and  the 
further  fact  that  throughout  Chesley’s  testimony 
there  is  no  suggestion  of  the  payment  to  Chesley 

&  Cheslev  of  a  commission  other  than  that  re- 
* 

ceived  from  Early  &  Lampton,  it  is  very  signifi¬ 
cant  that  Bradford  is  unable  to  give  any  particulars 
as  to  the  amount  he  pretends  to  have  paid  Chesley 
&  Chesley,  Bradford's  statement  being: 

“and  then  I  paid  Chesley  and  Chesley  some¬ 
thing;  I  don’t  know  what  that  was.  I  can’t 
find  the  check"  (Rec.,  250). 

Bradford’s  last  explanation  about  having  given 
a  commission  to  Simpson  (with  Moore  &  Hill)  is 
also  unworthy  of  serious  consideration.  Here 
again,  we  find  that  the  commission  was  paid  by 
Early  &  Lampton,  by  check  dated  Oct.  25,  1904, 
for  $215.16  to  Moore  &  Hill  (Rec.,  274), — obviously 
represented  by  Early  &  Lampton  as  being  one- 
third  of  the  full  commission  as  shown  by  the  spe¬ 
cially  prepared  false  statement  aforesaid  reciting 
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$645-5°  as  being  the  full  commission.  Moreover, 
Bradford’s  own  testimony  about  the  supposed  com¬ 
mission  paid  by  him  to  Simpson  is  too  weak  to 
support  itself,  even  were  there  no  proof  to  the 
contrary  of  his  pretense.  Bradford  said: 

“ Whether  I  gave  Simpson  a  commission  or 
not  I  don’t  know;  /  don’t  recall ,  but  I  am  under 
the  impression  that  I  gave  him  $500’’  (Rec. 
253)- 

It  is  very  clear,  therefore,  that  everything  in 
.Bradford  s  testimony  at  variance  with  his  final  tes¬ 
timony  that  Kehoe’s  proposition  (embodied  in  the 
Bradford  to  Kehoe  receipt  of  Oct.  10,  1904)  was 
submitted  to  Lampton  and  finally  accepted  by 
Lampton,  should  be  eliminated  from  consideration 
because  inconsistent  with  all  other  facts  and  cir¬ 
cumstances  in  the  case. 

4.  Evidence  Shows  Early  and  Lampton  With¬ 
held  from  Miss  Sands  $6,000  of  Keiioe  Pur¬ 
chase  Money. 

1  he  real  facts  are  too  clear,  now,  to  admit  of  the 
least  doubt.  Some  time  prior  to  Oct.  10,  1904, 
Bradford  and  Lampton  learned  that  Kehoe  would 
give  $20,000  and  1620  18th  St.  for  the  equity  in 
“Mintwood  Home”  (which  was  subject  to  $32,000 
encumbrance).  Bradford  and  Lampton  thereupon 
agreed  to  put  the  deal  through  on  that  basis,  but 


276 


to-  withhold  a  part  of  the  purchase  consideration 
from  the  owner  of  “Mint wood  Home/’  the  plaintiff. 
To  this  end,  instead  of  adopting-  the  usual  course 
of  having  an  agreement  between  Kehoe  and  Miss 
Sands  reciting  the  true  consideration,  an  instru¬ 
ment  in  the  form  of  a  receipt  from  Bradford  to 
Kehoe  was  prepared  reciting  the  true  considera¬ 
tion  to  be  given  by  Kehoe,  and  contemporaneously 
therewith  an  agreement  was  prepared  purporting 
to  be  between  Kehoe  and  Miss  Sands,  signed  by 
Miss  Sands,  and  by  Bradford  purporting  to  act 
as  agent  for  Kehoe,  reciting  a  different  purchase 
consideration  into  which  the  “Margaret”  apart¬ 
ment  house  was  injected  in  lieu  of  $6,000  cash.  . 
Early  argued  at  pp.  69-70  of  his  brief  below  that, 
since  both  the  Bradford  to  Kehoe  receipt  and  the 
Sands-Kehoe  (Bradford)  agreement  are  dated  Oct. 
10,  1904,  Early  &  Lampton  could  not  have  known 
about  the  actual  terms  of  sale  as  recited  in  the 
Bradford  to  Kehoe  receipt.  On  the  contrary,  how¬ 
ever,  such  fact  is  plainly  an  added  circumstance, 
taken  in  connection  with  the  other  facts  and  cir¬ 
cumstances,  showing  that  Early  &  Lampton  did 
have  such  knowledge  and  acted  in  conjunction  with 
Bradford  for  the  purpose  of  concealing  the  real 
facts  from  the  plaintiff.  We  have  indisputably  es¬ 
tablished  that  Lampton  knew  the  Kehoe  purchase 
consideration  to  be  different  from  that  recited  in 


the  agreement  presented  by  him  to  Miss  Sands. 
He  knew  that  1815  Kal.  Ave.  (Margaret),  which 
was  recited  in  said  agreement  as  part  of  the  con- 
-  sideration  given  by  Kehoe  was  not  in  fact  given 
by  Kehoe  at  all.  Lampton  further  knew  that  the 
$5o°°  cash  represented  by  him  to  plaintiff  as  being 
the  cash  given  by  Kehoe  was  a  fictitious  and  arbi¬ 
trary  amount, — different  £rom  the  cash  amount  ad¬ 
mitted  by  both  Lampton  and  Bradford  ($500  and 
$6,739. 1 1  clear  of  interest,  taxes,  &c.),  to  have  been 
paid  by  the  latter  to  the  former,  and  also  different 
by  exactly  $6,000  from  the  full  cash  paid  by  Kehoe, 
namely,  $11,500  cash  (in  addition  to  $8,500  secured 
notes).  These  facts  and  circumstances  clearly  es¬ 
tablish, — independently  of  the  specific  testimony 
of  Bradford  that  Lampton  was  told  of  the  full  con¬ 
sideration  offered  by  Kehoe  in  advance  of  Lamp- 
ton’s  arrangement  to  inject  the  “Margaret”  in  lieu 
of  a  portion  of  the  cash  (Rec.,  978-9), — that  Lamp- 
ton’s  concealment  from  the  plaintiff  of  the  true 
consideration  and  his  representation  to  her  of  an 
unreal  and  fictitious  consideration,  known  by  him 
to  be  false,  can  not  be  reasonably  construed  other¬ 
wise  than  as  admissions  that  he  knew  the  actual 
consideration  given  by  Kehoe.  Moreover,  these 
facts  and  circumstances, — particularly  in  the  light 
of  the  facts  developed  in  the  Winchester  “ex¬ 
change”  transaction  showing  the  methods  em- 
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ployed  by  Early  &  Lampton, — produce  a  certain 
conviction  in  the  mind  that  Early  &  Lampton  ac¬ 
tually  shared  with  Bradford  the  moneys  wrong¬ 
fully  retained  from  Miss  Sands  in  the  “Mintwood” 
transaction.  This  conviction  is  intensified  by  the 
fact  that  Bradford  produced  no  books  or  accounts 

(although  called  for  under  subpoena  duces  tecum) 

• 

showing  the  disposition  of  these  moneys.  Brad¬ 
ford  stated  (Rec.,  387) : 

“Now,  how  that  figures  out  I  don't  re¬ 
member.  I  haven’t  got  any  books  to  show 
•  «« 
it 

The  conviction  is  still  further  intensified  by  the 
entire  absence  of  any  books  or  accounts  of  Earlv 
&  Lampton  showing  commissions  or  profits  of  the 

firm.  Early  testified  (Rec.,  281)  : 

“Q.  Did  either  member  of  the  firm  keep 
an  account  book  of  commissions  or  profits 
of  the  firm?  A.  No,  sir. 

0.  Did  the  bookkeeper  keep  any  such 
book?  A.  No,  sir. 

O.  How  could  it  be  ascertained  at  anv 

«r 

time  what  the  profits  were  for  a  particular 
month?  A.  Never  inquired  into. 

Q.  Was  not  there  ever  anv  division  of 
profit  between  you  and  Mr.  Lampton?  A. 
Both  drew  whenever  we  had  any  money  to 
use.” 

In  the  light  of  this  further  showing  that  Early 
&  Lampton  made  a  practice  of  not  keeping  books 


or  records  showing  their  commissions  or  profits  in 
the  conduct  of  their  partnership  business,  we  can 
not  escape  the  conclusion  that  the  nature  of  their 
general  business  as  actually  conducted  was  such 
that  the  keeping  of  books  or  accounts  showing 
their  profits  and  commissions  would  be  embarrass¬ 
ing  to  them. 

The  evidence  clearly  and  satisfactorily  estab¬ 
lishes, — apart  even  from  the  testimony  of  Brad¬ 
ford  : 

1st.  Concealment  and  misrepresentation  by 
Early  &  Lampton  as  to  the  nature  and 
terms  of  the  transaction,  they  well  knowing 
(as  shown  by  documentary  evidence)  that 
the  nature  and  terms  of  the  transaction  were 
different  from  those  reported  by  them  to 
the  plaintiff. 

2d.  Knowledge  by  Early  &  Lampton  that  the 
Kehoe  cash  consideration  was  $6,000  more 
than  reported  by  them  to  the  plaintiff,  and 
their  consequent  duty  to  have  obtained  for 
plaintiff  said  $6,000  additional  cash,  instead 
of  injecting  the  “Margaret”  apartment 
house  purchased  by  them  for  $3,117.57,  in 
lieu  of  said  $6,000. 

3d.  The  participation  by  Early  &  Lampton,  as 
well  as  by  Bradford  in  the  wrongful  appro¬ 
priation  of  the  moneys  withheld  from  the 
plaintiff  out  of  the  Kehoe  purchase  consider¬ 
ation. 
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.  Early  and  Lampton,  ix  Consequence  of  Their 
Concealment  and  Misrepresentation,  Must 
Pay  to  Miss  Sands  the  $6,000  W  hich  She 
Lost  (as  Also  Refund  Their  Commission), 
Whether  They  Received  Said  $6,000  or  Not. 

(a)  Law  as  to  What  Constitutes  Actual  Fraud. 

“if,  with  intent  to  deceive,  either  party  to  a 
contract  ot  sale  conceals  or  suppresses  a  ma¬ 
terial  fact,  which  he  is  in  good  faith  bound  to 
disclose,  this  is  evidence  of  and  equivalent  to 
a  false  representation,  because  the  conceal¬ 
ment  or  suppression  is  in  effect  a  representa¬ 
tion  that  what  is  disclosed  is  the  whole  truth. 
The  gist  of  the  action  is  fraudulently  producing 
a  false  impression  upon  the  mind  of  the  other 
party:  and  if  this  result  is  accomplished,  it  is 
unimportant  whether  the  means  of  accomplish¬ 
ing  it  are  words  or  acts  of  the  defendant, 
or  his  concealment  or  suppression  of  material 
facts  not  equally  within  the  knowledge  or  reach 
of  the  plaintiff/"  Stewart  v.  Wyoming  Ranche 
Co.,  128  V.  S.,  383,  at  p.  388. 

“It  must  be  inferred  that,  if  the  plaintiff  had 
been  informed  that  no  dividend  had  been  de¬ 
clared  since  June  1,  1882,  she  would  not  have 
subscribed  for  the  stock.  This  suppression  of 
a  material  fact,  which  Tyler  was  bound  in  good 
faith  to  disclose,  was  equivalent  to  a  false  repre¬ 
sentation."  Tyler  v.  Savage,  143  U.  S.,  79, 
at  p.  98. 

“Honesty  of  purpose  prompts  frankness  of 
statement.  Concealment  is  indicative  of  fraud." 
Crosby  v.  Buchanan,  23  Wall,  420,  at  p.  457. 


(b)  Concealment  or  Misrepresentation  by  Real  Estate 
Agent  Is  Actual  Fraud ,  and  Entitles  Principal  to 
Recover*  at  Least  the  Real  Value  of  the  Property 
(with  Refund  of  Commission  Paid.) 

“It  is  the  duty  of  an  agent  to  disclose  fully 
to  his  principal  every  step  taken  by  him  in  the 
transaction  of  the  principal's  business.  If  it 
be  the  sale  of  real  estate,  he  should  keep  noth¬ 
ing  concealed  in  his  efforts  to  bring  the  owner 
and  prospective  purchaser  together.  The 
identity  of  the  purchaser  and  the  true  consider¬ 
ation  should  be  instantly  disclosed.” 

Rawlings  v.  Collins,  36  App.  D.  C.  72,  76. 

“The  fiduciary  relation  established  between 
the  parties  charged  the  defendants  with  a 
sacred  trust,  which  demanded  of  them  a  com¬ 
plete,  open,  and  frank  disclosure  to  plaintiffs 
of  every  step  taken  in  the  transaction  from  the 
date  of  the  creation  of  the  agency  until  the 
transaction  was  finally  closed.  During  that 
period  defendants  owed  a  duty  to  plaintiffs 
which  forbade  the  placing  of  themselves  in  any 
attitude,  however  profitable,  that  would  even 
appear  to  be  antagonistic  to  the  interests  of 
plaintiffs,  without  having  first  secured  their 
consent  after  a  full  disclosure.  The  practice 
of  real  estate  agents  in  concealing  from  their 
principals  the  conditions  upon  which  contracts 
of  sale  are  procured  cannot  be  too  severely  con¬ 
demned.  The  name  of  the  actual  vendee,  the 
true  consideration,  and  every  detail  employed 
by  the  agent  in  bringing  the  parties  together, 
should  be  promptly  disclosed  by  the  agent  to 
his  principal,  and  for  failure  to  clo  so  the  courts 
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will  uphold  the  principal,  not  only  in  repudiat¬ 
ing  the  transaction,  but  in  recovering  loss 
sustained  by  him  or  profit  secured  by  the 
agent.  *  *  * 

The  principal  has  at  his  disposal  the  option 
of  repudiating  the  entire  transaetion,  or  of  de¬ 
manding  and  enforcing  reparation  for  loss  sus¬ 
tained,  including  commissions  paid." 

Dahlgren  v.  Story,  39  App.  D.  C.  29,  34. 

“His  duty,  under  the  law,  although  the 
•agreement  did  not  in  terms  so  declare,  was, 
from  time  to  time,  as  the  circumstances  re¬ 
quired,  to  inform  those  whom  he  represented 
of  his  acts,  and,  upon  completion  of  the  trust, 
to  render  an  account  of  all  he  had  done  in  the 
premises." 

Bacon  v.  Rives,  106  U.  S.  99,  105. 

“If  an  agent  to  sell  effects  a  sale  to  himself 
under  the  cover  of  the  name  of  another  person, 
he  becomes,  in  respect  to  the  property,  a  trustee 
for  the  principal,  and,  at  the  election  of  the  lat¬ 
ter,  seasonably  made,  will  be  compelled  to  sur¬ 
render  it,  or,  if  he  has  disposed  of  it  to  a  bona 
fide  purchaser,  to  account  not  only  for  its  real 
value ,  but  for  any  profit  realized  by  him  on  such 
resale.  And  this  will  be  done  upon  the  demand 
of  the  principal,  although  it  may  not  appear 
that  the  property,  at  the  time  the  agent  fraud¬ 
ulently  acquired  it,  was  worth  more  than  he 
paid  for  it.  The  law  will  not,  in  such  case,  im¬ 
pose  upon  the  principal  the  burden  of  proving 
that  he  was,  in  fact,  injured,  and  will  only  in¬ 
quire  whether  the  agent  has  been  unfaithful  in 
the  discharge  of  his  duty.  While  his  agency 
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continues  he  miust  act  in  the  matter  of  such 
agency  solely  with  reference  to  the  interests  of 
his  principal.  The  law  will  not  permit  him, 
without  the  knowledge  or  assent  of  his  princi¬ 
pal,  to  occupy  a  position  in  which  he  will  be 
tempted  not  to  do  the  best  he  may  for  the  prin¬ 
cipal." 

Robertson  v.  Chapman,  152  U.  S.  673-681; 
quoted  with  approval  in  U.  S.  v.  Carter,  217  U. 
S.  286-309. 

(c)  Real  l  a l uc  of  Principal's  Property  Is  at  Least 
the  Amount  Paid  by  the  Purchaser  at  the  Time. 

These  authorities  make  it  very  plain  that,  where 
a  real  estate  agent  has  been  guilty  of  concealment  or 
misrepresentation  (or  both,  as  in  this  case),  the  prin¬ 
cipal  is  nt  least  entitled  to  recover  as  the  real  value 
of  the  property,  the  amount  paid  by  the  purchaser  at 
the  time.  This  proposition  — even  were  it  not  ex¬ 
pressly  laid  down  in  these  authorities  would  be  unan¬ 
swerable,  as  it  seems  to  us,  in  the  light  of  the  estab¬ 
lished  rule  that  prices  realized  at  voluntary  sales  of 
the  same  property,  or  even  of  other  property  similar 
in  character  only,  at  different  tunes  (not  too  remote), 
are  of  great  weight  in  determining  the  value  of  real 
estate  at  a  particular  time.  Such  rule  has  been  uni¬ 
formly  laid  down  by  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia  and  by  the  other  Federal  Courts  in 
condemnation  cases.  In  Laflin  v.  Chicago  &c.  R.  R., 
33  Fed.  415,  423,  the  only  reported  Federal  case  that 
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we  have  been  able  to  find  in  which  this  rule  was  con¬ 
sidered,  it  was  said: 

“In  determining  the  questions  of  value  and 
damage,  it  is  proper  to  consider  the  evidence  of 
actual  sales  of  other  lands  at  or  about  the  time 
of  the  taking  by  the  defendant  of  the  plain¬ 
tiff’s  land,  provided  such  lands  were  of  the 
same  general  character,  simitar  in  situation, 
and  located  in  the  immediate  vicinity  of  those 
of  the  plaintiff.  Evidence  of  such  sales,  as 
bearing  upon  the  question  of  market  value ,  is 
often  of  great  weight  in  determining  the  value 
of  real  estate  where  such  value  is  in  issue." 

The  rule  is  further  stated  in  M.  &  C.  C.  of  Balto. 
v.  Smith  &c.  Co.,  80  Md.  458,  at  p.  473,  as  follows: 

“We  think,  therefore,  that  the  prices  real¬ 
ized  at  sales  of  the  land  in  question  and  of  sim¬ 
ilar  land  in  its  vicinity,  made  within  a  reason¬ 
able  period  of  time  theretofore,  being  vol¬ 
untary  and  not  forced  sales,  are  admissible  in 
evidence." 

In  §168  of  Jones  on  Evidence,  a  large  number  of 
State  cases  are  collected  also  sustaining  the  rule,  and 
some  few  State  cases  are  there  collected  which  dis¬ 
pute  the  rule  as  applied  to  sales  of  other  lands  at  other 
times.  But  no  case  has  ever  questioned  the  force 
and  effect  of  proof  of  a  voluntary  sale  of  the  identical 
land  at  the  identical  time  in  question  as  bearing  upon 
the  then  value  of  the  land.  Such  proof  is  obviously 
and  necessarilv  the  hest  possible  evidence  of  the  then 
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value  of  the  land,  and  in  a  fiduciary  relationship  must 
in  the  very  nature  of  thing's  be  conclusive  against  a 
trustee  or  agent  who  has  been  guilty  of  concealment 
or  misrepresentation,  or  both. 

The  purchase  by  Kehoe  of  plaintiff’s  “Mintwood” 
property  was  voluntary  on  his  part.  It  was  therefore 
a  voluntary  purchase.  The  purchase  consideration 
given  by  him i  was  1620  18th  St.  and  $20,000.  .  Such 
was  unquestionably,  therefore,  the  value  of  the  “Mint- 
wood”  property.  $6,000  in  cash  of  such  value  wholly 
failed  to  reach  the  plaintiff,  as  already  shown.  Con¬ 
sequently,  the  plaintiff  has  lost  this  amount  of  $6,000, 
and  since,  as  stated  in  Dahlgren  v.  Story,  supra ,  the 
plaintiff  has  the  right  to  enforce  “reparation  for  loss 
sustained,  including  commissions  paid,”  the  defend¬ 
ants  must  account  to  the  plaintiff  for  this  $6,000  as  of 
Oct.  20,  1904,  and  also.as  of  the  same  date  for  the 
$1,500  commission  retained  by  them  out  of  the  other 
cash,  together  with  compound  interest  from  said  date 
on  $7,500,  the  aggregate  of  said  two  sums. 

6.  Early's  Claim  of  Ignorance  Not  Supported. 

\\  e  are  unable  to  definitely  show  the  full  extent  of 
Early  s  acquaintance  with  the  facts  involved  in  this 
transaction.  At  Rec.,  271,  we  have  his  direct  denial 

that  he  had  any  personal  knowledge  of  this  transac¬ 
tion. 
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“Q.  Did  you  have  'any  personal  knowledge  t 

of  this  transaction  ?  A.  Xo. 

O.  None  whatever?  A.  No"  (Rec.,  271). 

It  will  be  recalled  that  we  had  a  similar  denial 
from  him  in  the  Winchester  “exchange"  transac- 

0  1 

tion  (Rec.,  457),  which  denial  we  proved  to  be 
false  (Rec..  378-9).  At  Rec.,  273,  Early  says 
that  he  knows  that  Early  &  Lampton  got  no 
commission  or  profit  out  of  the  transaction  except¬ 
ing  a  $1500  commission  which  was  divided  among 
three  brokers.  At  Rec.,  274,  Early  admits  having 
personally  written  the  checks  to  Chesley  &  Chesley 
and  Moore  &  Hill  in  the  transaction,  and  at  Rec.,  281, 
he  admits  that  he  "gave  general  supervision  to  what 
was  eoiu e  on  in  the  oftiee."  We  submit  that  the  facts 

o  o 

and  circumstances  of  this  case  produce  the  certain 
conviction  in  the  mind  that  Early  was  fully  acquainted 
with  the  facts  involved  in  this  transaction.  In  this 
connection,  the  fact  of  his  actual  participation  in  the 
frauds,  as  well  as  in  the  attempted  concealment 
thereof,  perpetrated  in  the  pretended  Winchester  ex¬ 
change  transaction,  is  very  enlightening,  and  partic¬ 
ularly  when  Early's  threatening  anonymous  post  card 
sent  to  intimidate  Dunnington  from  attending  as  a 
witness,  is  not  lost  sight  of.  Dunnington  (the  firm 
bookkeeper)  might  have  been  able  to  reveal  the  loca¬ 
tion  of  written  evidence  which  would  have  directly 
shown  in  this  transaction  (as  was  done  in  the  Win- 
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Chester  transaction)  that  Early  had  full  knowledge  of 
every  detail  of  the  frauds. 

1  hen  again,  the  partnership  relationship  is  clearly 
shown  to  have  directly  contemplated  the  perpetration 
of  frauds  upon  persons  who  dealt  with  the  firm;  and, 
therefore,  the  lack  of  acquaintance  by  Early  on  the 
one  hand  or  Lampton  on  the  other  of  the  particular 
facts  in  one  of  the  frauds  which  was  being  perpetrated, 
would  be  immaterial. 

7.  Early  Liable  at  All  Events  Under  Law  of 

Partnership. 

I  hen  again,  even  were  the  partnership  not  one 
which  directly  contemplated  the  perpetration  of 
frauds,  and  e\en  did  Early  neither  direct  the  perpetra¬ 
tion  of  the  fraud  in  this  transaction  nor  have  any 
knowledge  thereof,  still  he  would  be  liable  to  the 
plaintiff  under  the  settled  rule  that  the  fraud  of  one 
partner  is  to  be  imputed  to  all  the  members  of  the 
In m  within  the  range  and  scope  of  the  partnership 
business,  though  committed  without  the  knowledge  or 
consent  of  the  other  members  of  the  firm.  In  the  lead¬ 
ing  case  of  Doremus  v.  McCormick,  7  Gill  (Md.)  49, 
at  ]).  64,  it  was  said: 

“There  is  no  evidence  in  the  case,  indicating 
that  Lightner  was  privy  to  the  fraudulent  mis¬ 
representations  imputed  to  the  defendant ;  and 
the  counsel  for  the  appellee  has  contended,  that 
this  fraud,  if  perpetrated,  is  to  be  considered  as 
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the  individual  act  of  the  defendant,  not  within 
the  scope  and  limits  of  his  authority  as  one  of 
the  partners,  and  for  which,  therefore,  the  firm 
was  not  responsible.  It  was  insisted,  that 
fraud  is.  from  its  nature,  necessarily  a  personal 
act,  and  that  the  partnership  contract  is  not 
to  be  interpreted,  as  communicating'  to  one  of 
the  members  of  the  firm  the  power  of  implicat¬ 
ing  his  associates,  bv  his  fraudulent  misrepre¬ 
sentations.  That  the  fraud  complained  of,  is 
to  he  treated  as  the  fraud  of  the  defendant  in 
his  individual  capacity,  and  not  as  the  fraud  of 
the  firm  of  which  he  was  a  member. 

This  point  was  pressed  upon  the  court  with 
great  force  and  power  by  the  counsel,  and  as¬ 
suming  his  proposition  to  be  correct,  it  would 
follow  as  a  corollary,  that  the  declarations  of 
Lightner,  with  respect  to  this  alleged  fraud¬ 
ulent  transaction,  would  he  considered  as  the 
declarations  of  a  mere  stranger,  and  as  such 
clearly  inadmissible. 

But  an  insuperable  answer  to  the  proposi¬ 
tion  of  the  counsel  for  the  appellee,  is,  that  ac¬ 
cording  to  the  established  and  acknowledged 
doctrine  of  the  common  law,  an  innocent  part¬ 
ner  is  constructively  responsible  for  the  fraud¬ 
ulent  acts  of  his  co-partner,  when  those  acts 
are  committed  within  the  range  and  scope  of 
the  partnership  business.  The  representations 
of  any  fact,  or  a  misrepresentation  of  any  fact, 
made  in  any  partnership  transaction,  by  one 
partner,  is  considered.  Judge  Story  says,  as 
the  representation,  or  misrepresentation  of  all 
the  partners,  and  will  bind  the  firm.  Story  on 
Part.  §107.” 
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The  same  doctrine  is  laid  down  by  the  Supreme 
C  ourt  of  the  United  States  in  Strang  v.  Bradner,  114 
^ 555’  ]>.  561,  as  follows: 


I  he  only  other  question  to  he  determined 
is,  whether  the  defendants,  John  B.  Holland 
and  Joseph  Holland,  can  be  held  liable  for  the 
false  and  fraudulent  representations  of  their 
partner,  it  being  conceded  that  they  were  not 
nrade  by  their  direction  nor  with  their  knowl¬ 
edge.  \\  hether  this  action  be  regarded  as  one 
to  recover  damages  for  the  deceit  practiced 
upon  the  plaintiffs,  or  as  one  to  recover  the 
amount  of  a  debt  created  by  fraud  upon  the 
part  of  Strang,  we  are  of  opinion  that  his 
fraud  is  to  be  imputed,  for  the  purposes  of  the 
action,  to  -all  the  members  of  his  firm.  The 
transaction  between  him  and  the  plaintiffs  is 
to  he  deemed  a  partnership  transaction,  be¬ 
cause,  in  addition  to  his  representation  that  the 
notes  were  for  the  benefit  of  his  firm,  he  had, 
b\  \  irtue  of  his  agency  for  the  partnership, 
and  as  between  the  firm  sand  those  dealing*  with 
it  in  good  faith,  authority  to  negotiate  for 
promissory  notes  and  other  securities  for  its 
use.  Each  partner  was  the  agent  and  repre¬ 
sentative  of  the  firm  with  reference  to  all  bus¬ 
iness  within  the  scope  of  the  partnership.  And 
it,  in  the  conduct  of  partnership  business,  and 
will!  reference  thereto,  one  partner  makes 
talse  or  fraudulent  misrepresentations  of  fact 
to  tlie  injury  of  innocent  persons  who  deal  with 
him  as  representing  the  firm,  and  without  no¬ 
tice  of  any  limitations  upon  his  general  author¬ 
ity,  Ins  partners  cannot  escape  pecuniary  re¬ 
sponsibility  therefor  upon  the  ground  that 
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such  misrepresentations  were  made  without 
their  knowledge.” 

8.  Appellant's  Claim  That  Mr.  Sands  Knew 

Every  Detail. 

This  claim  is  made  at  p.  51  of  Appellant's  Brief. 

The  same  contention  was  advanced  in  the  Court 
below,  with  the  added  contention  (p.  28  of  Early’s 
brief  below)  that — 

“Both  she  and  her  father  were  at  least  put 
upon  inquiry  as  to  the  ownership  (of  the  Mar¬ 
garet),  if  that  question  could  have  been  of 
any  materiality.” 

Appellant  seeks  to  rely,  for  the  support  of  the  con¬ 
tention  advanced,  upon  the  following  testimony  of  Mr. 
Sands  (Rec.,  121): 

“O.  \\  hat  became  of  the  certificate  of  title 
that  went  with  1620  18th  street  and  the  Mar¬ 
garet  apartment  house  in  this  exchange?  A. 
I  never  saw  them.  Early  &  Lampton  got  them, 
I  suppose. 

Q.  You  are  quite  sure  you  never  saw  them  ? 
A.  T  am  reasonably  sure  I  never  saw  them 
myself;  I  am  quite  sure;  whether  my  daughter 
ever  received  them!  I  don't  know. 

Q.  How  should  we  account  for  the  fact  that 
a  man  of  large  business  experience,  such  as 
you  have  had,  would  make  a  deal  of  this  kind 
without  looking  at  the  title  papers  to  see 
whether  you  were  getting  a  good  title  or  not? 
A.  Well,  I  always  depend  on  the  title  com- 
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pany  for  that.  I  probably  saw  them  at  the 
time,  you  know,  but  I  mean  I  never  had  pos¬ 
session. 

Q.  You  didn’t  have  possession?  A.  No,  I 
always  close  everything  in  the  title  company, 
except  this  title,  but  that  didn’t  make  any  dif¬ 
ference.  I  had  all  the  business  you  know.  I 
had  Early  &  Lampton’s  statement  and  went 
over  it  carefully  to  the  last  detail,  so  I  knew. 

Q.  Where  is  that  statement?  A.  Well,  they 
had  it  in  their  office.  He  submitted  it  to  me 
there  and  T  think  gave  me  a  copy  of  it,  and  I 
suppose  T  probably  gave  it  to  my  daughter 
with  her  papers.” 

It  thus  clearly  appears  that  Mr.  Sands  has  no  recol¬ 
lection  of  ever  having  seen  any  certificate  of  title 
with  reference  to  1620  18th  St.  or  the  “Margaret,” 
and  that  all  that  he  remembers  having  seen  is  Early 
&  Lampton’s  statement  (the  $70,000  fictitious  state¬ 
ment  hereinbefore  referred  to  which  recites  unreal 
and  fictitious  figures  and  treats  the  “Margaret”' as 
having  been  received  as  part  of  the  purchase  consid¬ 
eration  in  the  sale  of  “Mintwood”  to  Kehoe).  More¬ 
over,  there  is  no  evidence  that  there  were  anv  certif- 
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icates  of  title.  They  have  not  been  produced,  nor  the 
contents  otherwise  proven.  If  there  were  any,  how¬ 
ever,  at  the  time,  they  were  very  likely  in  the  posses¬ 
sion  of  the  holders  of  the  deeds  of  trust  (deeds  of 
trust  being  upon  both  properties),  and  not  in  the  pos¬ 
session  of  Early  &  Lampton — the  holders  of  deeds  of 
trust  being  always  recognized  to  be  the  parties  en- 


titled  to  the  certificates  of  title  and  other  title  papers. 
It  is  very  improbable,  therefore,  that  the  title  papers 
were  in  the  possession  of  Early  &  Lampton.  Then 
again,  it  is  even  more  improbable  that,  if  Early  & 
Lampton  had  in  their  possession  title  papers  disclos¬ 
ing  their  concealment  and  misrepresentation,  they 
would  have  afforded  to  Miss  Sands  or  to  Mr.  Sands 
an  opportunity  to  examine  the  same.  However,  in 
no  event  can  the  defendants  successfully  defend  their 
conduct  in  : this  transaction  by  the  claim  “that  'ihe 
plaintiff  ought  not  to  have  reposed  confidence  in  them 
but  that  she  should  have  suspected  them.  The  un¬ 
soundness  of  such  a  contention  is  explained  by  the 
Supreme  Court  of  the  United  States  in  Kilbourn  v 
Sunderland,  130  U.  S.  505,  at  p.  519,  in  the  follow¬ 
ing  language: 

“We  hold  that  the  complainants  moved  with 
sufficient  promptness  upon  discovering  the 
fraud,  and  that  although  reposing  confidence  in 
their  agents,  they  may  have  neglected  availing 
themselves  of  some  source  of  knowledge  they 
might  have  sought,  the  defendants  can  not  be 
allowed  to  say  that  complainants  ought  to  have 
suspected  them,  and  are  chargeable  with  what 
they  ought  to  have  found  out  upon  inquiry 
aroused  by  such  suspicion.” 

However,  the  defendants  proved  nothing  which 
tended  in  anywise  to  put  the  plaintiff  or  her  father 
upon  inquiry  that  Early  &  Lampton  were  guilty  of 
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concealment  and  fraud  as  to  the  true  nature  and  de¬ 
tails  of  the  purchase  consideration  given  by  Kehoe. 
Mr.  Sands  positively  .denied,  when  on  the  witness 
stand,  having  known  anything  about  the  “Margaret” 
being  owned  by  Xorment  (Rec.,  117),  and  yet  neither 
Early ,  Lampton,  Chesley  or  Bradford  gave  any  tes¬ 
timony  whatever  in  dispute  of  such  denial  or  tending 
in  anywise  to  show  that  Mr.  Sands  knew  that  the 

Margaret  was  being  injected  by  Early  &  Lampton 
into  the  Kehoe  purchase  consideration  in  lieu  of  cash 
paid  by  Kehoe.  Is  knowledge  by  Air.  Sands  proved 
by  the  fact  that  he  says  he  carefully  examined  the 
Earl\  &  Lampton  $70,000  statement  of  account  of  Oct. 
20,  1904,  prepared  by  them  for  his  daughter  in  the 
transaction,  purporting  to  show  the  details  of  it,  but 
constituting,  instead,  a  continuation  and  renewal  of 
the  misrepresentation  contained  in  the  agreement  of 
Oct.  10,  1904?  Obviously  not.  Appellant's  conten¬ 
tion  in  this  behalf  is  wholly  unsupported  by  the  rec¬ 
ord. 

9-  Appellant’s  Claim  That  Early  and  Lampton 

Were  Not  Relied  Upon. 

Although  hopelessly  failing  in  the  attempt  to  show 
that  Mr.  Sands  knew  the  real  details  of  the  actual 
transaction,  appellant  nevertheless  asserts  (p.  51  of 
Appellant  s  Brief  )  that  Karly  and  Lampton  were  not 
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really  relied  upon  in  the  transaction  at  all.  The  con¬ 
tention  altogether  ignores  the  record  evidence. 

Miss  Sands  testified,  without  contradiction  by  any¬ 
body  (Rec.,  131): 

“Q.  What  was  the  first  business  dealing 
you  ever  had  with  Early  &  Lampton?  A. 
W  hen  they  acted  as  my  agent  in  renting  my 
home  property,  Mint  wood. 

Q.  When  did  that  commence?  A.  In  Au¬ 
gust,  1904. 

Q.  Do  you  remember  when  that  property 
was  sold?  A.  In  October,  1904. 

Q.  Who  represented  you  in  the  sale?  A. 
The  firm  of  Early  &  Hampton”  (Rec.,  50). 

Q.  Did  either  member  of  the  firm  of  Early 
&  Lampton  talk  with  you  about  the  details  con¬ 
cerning  the  exchange?  A.  Mr.  Lampton  fre¬ 
quently  came  to  my  home  and  I  often  heard 
them  talk  it  over. 

O.  Well,  whom  did  he  talk  to  when  he 
came?  A.  He  talked  to  my  mother  and  father 
and  before  me. 

Q.  Well,  how  did  you  know  that  this  ex¬ 
change  or  sale  of  the  Mint  wood  property  was 
a  good  thing  1  for  you?  A.  Because  Early  & 
Lampton  assured  me  that  it  was;  they  advised 
it. 

It  will  be  recalled  thin  Miss  Sands  also  testified, 
without  contradiction,  that  the  Sands-Kehoe  agree¬ 
ment  of  Oct.  10,  1904  (Rec.,  141),  which  embodies, 
as  already  explained,  the  substantive  misrepresenta¬ 
tions  of  Early  &  Lampton  in  the  transaction,  was 
signed  by  her  personally  at  the  instance  of  Early  & 
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Lampton,  Lampton  being  a  witness  to  her  signature 
(Rec.,  140).  Miss  Sands  further  testified  under 
cross-examination : 

“Q.  Now,  who  was  present  when  the  Mint- 
wood  place  was  settled  for  in  the  exchange  ?  A. 
When  I  signed  the  deed  ? 

Q.  \  es,  and  when  the  statement  was  shown 
you  that  the  whole  matter  was  settled  ?  A.  Mr. 
Lampton,  I  remember,  was  present;  I  don't 
recall  whether  Mr.  Early  was  present  or  not, 
and  I  believe  my  father  was  present. 

Q.  And  yourself?  A.  Yes. 

Q.  How  did  your  father  happen  to  be  pres¬ 
ent;  at  whose  request  was  that?  A.  At  no¬ 
body's  request,  just  a  natural  interest  he  took 
in  me,  I  suppose,  in  my  affairs. 

Q.  And  what  did  he  do  on  that  occasion. 
A.  He  didn’t  do  anything. 

Q.  Did  he  see  the  statement  of  the  settle¬ 
ment  that  was  presented  by  Early  &  Lampton  ? 
A.  I  could  not  say  that,  but  I  presume  he  did" 
(Rec.,  153). 

Q.  W  hat  was  the  first  offer  that  was  made 
to  you  by  way  of  exchange  for  the  Mint  wood 
home?  A.  I  don’t  know  anything  about  the 
first  offer ;  all  that  I  know  was  the  two  pieces 
of  property  and  the  notes  and  cash  that  were 
given"  (Rec.,  155). 

“Q.  You  say  Mr.  Lanjpton  was  a  frequent 
visitor  at  your  house?  A.  Yes. 

Q.  \  ou  had  heard  him  talking  to  your  father 
and  mother  about  the  property?  A  And  to 
me. 

Q.  What  did  you  hear  him  say  to  vour 
father  and  mother  about  the  property?  A. 
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Simply  was  telling  of  the  trade  that  he  could 
make,  as  I  recollect  it. 

Q.  What  trade?  A.  Of  the  Xlintwood 
property  for  the  Margaret  apartment  house 
and  1620  1 8th  street"  ( Rec.,  156). 

"Q.  At  page  fifty-three  of  your  testimony  in 
chief  you  stated  that  you  knew  the  exchange 
of  the  Mint  wood  home  property  was  a  good 
thing  for  you,  because  Early  and  Lanrpton  as¬ 
sured  you  that  it  was.  Was  that  correct  ?  A. 
1  took  their  word  for  it. 

Q.  Did  Mr.  Early  ever  tell  you  anything 
•about  it  at  all?  A.  1  don’t  recall  just  when  T 
spoke  to  Mr.  Early  about  it. 

O.  Did  he  ever  say  anything  to  you  at  all 
about  that  exchange?  A.  He  very  likely  did 
in  .the  office,  but  I  could  not  swear  to  it. 

O.  1  am  not  talkin  gabout  likelihoods.  T 
want  to  know  if  you  remember  ever  talking  to 
Early  on  that  subject  at  'all  ?  A.  I  don't  know 
that  I  did.  and  I  don't  know  that  T  did  not" 
(Rec.,  T75-6). 

Mr.  Sands  testified,  without  contradiction  ( Rec., 

11 7): 

“recalls  very  well  and  distinctly  the  month 
■*  «/ 

of  October  1904  when  the  Mintwood  home 
property  belonging  to  his  daughter  was  sold. 
Early  &  Lampton  were  the  agents  acting  for 
her  in  that  sale.  Witness  talked  with  them 
on  his  daughter's  behalf  in  connection  with 
the  sale,  Lampton  being  the  member  of  the 
firm  with  whom  witness  had  his  conversations. 
*  *  *  Daughter  had  no  other  representa¬ 

tive  besides  Early  &  Lampton  in  the  transac¬ 
tion"  (Rec.,  117). 
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Upon  cross-examination,  Mr.  Sands  further  testi¬ 
fied  (Rec.,  121-2): 

Q-  W  fi°  were  you  representing  in  this  ex¬ 
change,  Mr.  Sands?  A.  My  daughter. 

Q.  You  represented  her?"  A.  Yes"  (Rec 

121) . 

"Q-  How  do  you  know  on  whom  your 
daughter  depended  in  this  transaction?  A. 
\\  by,  all  her  business  was  left  in  the  hands  of 
Uat  ly  &  Lampton  and  she  never  went  to  any¬ 
body  else  to  find  out  anything. 

Q-  How  do  you  know  that?  A.  Why,  I 
knew  it  at  the  time;  I  always  knew  it"  (Rec., 

122) . 

There  is  no  difficulty  in  understanding  from  this 
testimony  what  Mr.  Sands’  real  status  in  the  matter 
was;  nor  it  is  possible  to  seriously  consider,  as  we  sub¬ 
mit.  appellant's  contention  that  Miss  Sands  placed  no 
reliance  upon  her  paid  agents  in  the  transaction,  Early 
&  Lampton,  hut  acquiesced  in  an  'abandonment  by 
them  of  their  duty  to  protect  her  interests  and  the  sub¬ 
stitution  by  them  of  concealment  and  misrepresenta¬ 
tion  in  lieu  of  their  duty. 

The  indisputable  testimony  is  that  many  years  ago 
Mr.  Sands  made  some  real  estate  deals  for  himself, 
but  not  for  others,  “Just  off  and  on,”  from  about  1S78 
or  1879  to  some  time  beyond  1890  (Rec.,  1 19-20): 
that  Mr.  Sands  had  ’never  done  any  regular  work,” 
and  during  the  period  that  Early  &  Lampton  repre- 
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sented  the  plaintiff  (from  October  1904  to  January 
1908)  “he  had  no  resources  and  had  no  business” 
(Rec.,  155-6),  for  which  reason  plaintiff  directed 
Early  &  Lampton  to  pay  Mr.  Sands  $40  or  $50  a 
month  for  his  support  while  she  was  away  in  Europe 
from  May  1906  to  Aug.  1907  (Rec.,  155-6) ;  that  Mr. 
Sands  was  not  able  to  take  care  of  anything,  and  by 
reason  of  that  fact  plaintiff's  mother  had  “lost  a  great 
deal  of  property”  years  before  plaintiff’s  affairs  were 
entrusted  to  Early  &  Lamjpton  (Rec.,  209);  that  the 
defendants  well  knew  Mr.  Sands’  status,  and  as  n 
matter  of  fact,  instead  of  Mr.  Sands'  looking  after 
them,  they  were  looking  after  and  managing  him  as 
appears  from  letters  produced.  Bradford  testified 
(Rec.,  390): 

“He  ( Lam'pton )  had  probably  more  influence  with 
Mr.  Sands  than  anybody  else."  Chesley  testified  (Rec., 
285):  “Mr.  Lampton  was  looking  after  the  property, 
I  believe;  it  could  not  be  a  deal  made  except  through 
Mr.  Lampton."  In  the  light  of  this  indisputable  show¬ 
ing,  we  do  not  understand  how  Early  can  hope  to 
persuade  the  Court  into  the  belief  that  Miss  Sands 
did  not  rely  upon  her  paid  and  trusted  agents,  the  de¬ 
fendants,  but  relied,  instead,  upon  Mr.  Sands.  Then 
again,  even  were  it  true  that  Miss  Sands  received  ad¬ 
vice  from  Mr.  Sands  in  regard  to  the  transaction  and 
considered  the  same  of  value  (and  it  will  be  noted  from 
Mr.  Sands’  testimony  that,  although  he  knew,  as  he 
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testified,  that  Miss  Sands  was  relying  upon  Early  & 
Lampton,  he  still  retained  a  good  opinion  of  his  own 
judgment  and  influence  as  is  characteristic  of  most 
gentlemen  whose  usefulness  has  passed,  but  who  are, 
in  perfect  good  faith,  unable  to  realize  the  fact),  yet 
the  defendants  could  not  get  any  benefit  whatever  from 
that  fact,  in  the  light  of  the  further  indisputable  fact 
that  even  Mr.  Sands  was  not  'acquainted  with  the  true 
consideration  given  by  Kehoe,  and  therefore  plain¬ 
tiff's  paid  and  trusted  agents,  the  defendants,  did  not 
furnish  the  proper  basis  for  the  exercise  of  Mr. 
Sands’  judgm/ent  whatever  it  may  have  been  worth. 
It  certainly  could  not  be  of  the  slightest  consequence 
that  Mr.  Sands  believed  at  the  time  Early  &  Lamp- 
ton’s  false  statement  as  to  the  true  consideration,  fur¬ 
ther  believed  their  statement  that  it  was  the  highest 
that  Kehoe  would  go  (Rec.,  1 17).  Then  again,  of  what 
consequence  would  it  be  that  the  revised  and  mis¬ 
represented  Kehoe  consideration,  after  the  injection 
of  the  “Margaret”  in  lieu  of  $6,000  of  the  cash,  might 
be  regarded  by  Mr.  Sands  or  anyone  else  as  making 
the  transaction  “a  good  deal?"  It  is  well  settled  that: 

“An  agent’s  duty  is  to  obtain  the  best  price 
that  he  can  for  his  principal,  and  scrupulously 
to  avoid  placing  himself  in  a  situation  which 
may  conflict  with  his  duty.” 

Mannix  v.  Hildreth,  2  App.  D.  C.  259,  274. 

Lewis  v.  Denison  2  App.  D.  C.  387,  396. 

Michoud  v.  Girod,  4  How.  (U.  S.)  503. 
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io.  Appellants  Defense  of  Fictitious  Figures 
Used  in  the  Early  and  Lampton  False 
Statement  of  Account. 

At  p.  52  of  Appellant’s  Brief  it  is  contended  that 
it  is  usual  for  both  parties  in  exchanges  to  enhance 
the  value  of  their  properties,  and  that  therefore  the 
false  and  fictitious  figures  in  the  $70,000  statement 
of  account  prepared  by  them  for  Miss  Sands  is  jus¬ 
tified.  The  contention  assumes  that  because  the 
respective  parties  to  exchanges  dealing  with  each 
other  at  arms’  length  have  the  right  to  put  en¬ 
hanced  values  upon  their  respective  properties,  the 
agent  of  one  of  the  parties  to  the  exchange  has  the 
right  to  represent  to  his  principal  that  the  ex¬ 
change  involved  property,  to  wit,  the  “Margaret,” 
which  was  not  involved  at  all  and  to  report  to  his 
principal  a  fictitious  value  for  said  property  not  put 
upon  it  by  either  of  the  parties  to  the  exchange, 
as  also  to  make  a  false  report  as  to  the  amount  of 
cash  received  in  the  exchange  and  likewise  a  false 
report  as  to  the  value  at  which  the  other  party  ac¬ 
cepted  the  principal  s  property  in  the  exchange. 
The  assumption  as  to  the  defendants’  right  is,  as 
*  ^  ^  in  connection  with  the  Winches¬ 

ter  transaction,  without  any  foundation  in  law, 
equity  or  morals. 
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11.  Lamptons  Alleged  Check  to  Balance  f 

$2496.29. 


•'OR 


In  view  of  the  severe  and  unwarranted  criticism 
made  against  Miss  Sands  at  pp.  29-30  of  Appel¬ 
lant’s  Brief  regarding  the  last  item  of  the  Early 

and  Lampton  $70,000  false  statement  of  account,  said 
item  reading: 


„  "James  J.  Lampton’s  check  to  balance 
$2496.29” 

the  discussion  of  this  Mintwood  Home  transaction 

of  Oct.  20,  1904,  cannot  be  appropriately  concluded 

without  saying  a  few  words  explanatory  of  the  real 
record  facts. 

As  testified  to  by  both  Miss  Sands  and  Mr. 
Sands,  they  only  remember  $2,000  having  been  re¬ 
ceived  at  the  time,  which  she  deposited  in  the  Riggs 
National  Bank  (Rec.,  117;  Rec.,  129;  Rec.,  437-8, 
showing  $2,000  deposit  by  Miss  Sands  in  Riggs 
National  Bank  at  that  time).  It  is  an  established 
fact  from  the  evidence  that  no  check  for  said 
$2,496.29  was  ever  given,  although  a  check  for 
$2,496.2.?  was  prepared  by  Lampton  at  the  time  for 
her  endorsement,  her  endorsement  secured  in  some 
Manner,  and  the  check  never  given  to  plaintiff  or 
cashed  by  the  bank.  (See  Rec.,  170,  where  fictitious 
check  appears;  Rec.,  202,  where  Early’s  counsel, 
who  produced  said  check  and,  although  introducing 
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it  in  evidence,  refused  to  say  whether  it  was 
claimed  to  have  been  cashed  by  the  bank;  Rec., 
223-4,  where  we  produced  a  bank  official  who  tes¬ 
tified  that  it  never  was  cashed;  and  Rec.,  239, 
where  Lampton  finally  admitted,  under  examina¬ 
tion  by  us,  that  the  check  was  never  cashed  by  the 
bank,  he  claiming,  however,  that  he  gave  to  Miss 
Sands  at  the  time  the  amount  of  cash  called  for  by 
it).  No  reason  appears  why  Lampton  should  have 
followed  such  an  unusual  course,  and  therefore  his 
explanation  that  he  gave  the  plaintiff  $2,496.28  in 
cash  seems  to  be  quite  remarkable.  However,  not¬ 
withstanding  it  is,  therefore,  the  fault  of  the  de¬ 
fendants,  because  of  the  unusual  method  employed, 
and  not  the  fault  of  Miss  Sands,  that  she  is  unable 
to  be  absolutely  certain  that  she  did  not  receive 
said  $2,496.28  in  cash  at  the  time,  she  authorized  us 
to  waive  in  the  Court  below  (which  we  did)  all  con¬ 
test  over  that  item  and  allowed  the  defendants  the 
full  benefit  thereof.  Were  it  not  for  such  waiver, 
Miss  Sands  would  be  entitled  to  $496.29  in  addi¬ 
tion  to  the  amounts  of  $7,500  and  $2,014.03  already 
established,  because  the  payment  to  plaintiff  of  said 
$2,496.29  was  necessary  to  be  established  by  the 
defendants  in  order  to  account  for  the  $5,500  cash 
reported  by  them  as  having  been  received  from  Ke- 
hoe,  and  said  $2,496.29  did  not  enter  into  the 
amount  of  $6,000  additional  paid  by  Kehoe  nor  into 
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the  Early  &  Lampton  $1,500  commission,  together 

constituting  the  $7,500  to  which  plaintiff  is  en- 
titled. 

D.  LOSS  OF  “MARGARET”  AT  FORECLOSURE 
SALE,  INCLUDING  LOSS  THEREBY  OF 
MONEYS  PREVIOUSLY  USED  IN  PAY- 
MENT  OF  $2000  SECOND  TRUST. 

Early  and  Lampton  had  charge  of  the  “Mar¬ 
garet  on  behalf  of  Miss  Sands  from  October,  1904 
(the  time  of  its  acquisition  in  fraud  of  Miss  Sands 
as  afoiesaid)  up  to  and  including  the  foreclosure 
sale  under  $10,000  first  trust  in  November,  1907 
(Rec.,  355  and  145,  Early  and  Lampton  rent  state¬ 
ments  of  Nov.  1 2,  1907,  and  Dec.  18,  1907). 

As  testified  to  by  Norment,  the  foreclosure  sale 
took  place  because  “ the  interest  and  taxes  zeere  not 
paid”  (Rec.,  246).  Norment  also  testified,  without 
contradiction  that  he  learned  at  the  time  of  the  fore¬ 
closure  sale  in  November  1907  that  the  property 
(which,  as  already  stated,  had  been  in  the  hands  of 
Larly  <S:  Lampton  exclusively)  ”had  been  permitted 
to  run  dozen  and  to  get  very  much  out  of  order”  (Rec., 
246).  At  the  November,  1907,  foreclosure  sale  no 
member  of  the  public  was  willing  to  give  even  the 
face  of  the  first  trust  $10,000  for  the  “Margaret,” 
and  Norment  (the  holder,  or  agent  for  the  holder 
of  the  trust)  bid  it  in  for  $10,000  (Rec.,  246),  which 
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did  not  cover  the  unpaid  interest,  or  the  taxes,  or 
the  trustees’  commission,  but  only  the  face  of  the 
trust.  In  par.  14  of  our  Amended  and  Supplemen¬ 
tal  Bill,  we  erroneously  stated  the  price  at  which 
Xorment  bid  in  the  “Margaret”  at  the  foreclosure 
sale  of  November,  1907,  as  $11,000.  The  undis¬ 
puted  fact,  however,  appearing  from  Norment’s 
testimony,  is  that  he  bid  in  the  property  at  only 
S 1 0.000 : 

“1  bought  it  in  afterwards  under  the  first 
trust  at  $10,000”  (Rec.,  246). 


It  further  appears  from  his  testimony  that  he 
subsequently,  on  February  24,  1908  (Rec.,  246), 
succeeded  in  re-selling  the  “Margaret”  at  private 
sale  for  $11,000  (Rec.,  246). 

Early  and  Lampton  were  not  content  with  se¬ 
cretly  sinking  into  this  “Margaret”  apartment 
house  the  sum  of  $3,117.57  already  referred  to 
(from  the  $6,000  cash  withheld  from  Miss  Sands  in 
the  Mintwood  Home  sale),  but  within  two  months 
thereafter,  namely,  on  Dec.  10,  1904,  they  sunk 
S2.014.03  additional  (Rec.,  275  and  132)  in  taking 
up  the  second  trust  note  thereon  of  $2,000,  which 
note  had  still  nearly  three  vears  to  run  and  had 


been  signed  by  Early  and  Lampton's  straw  man 
Evans,  for  the  purpose  claimed  in  Early’s  sworn 
answer,  Rec.,  47,  of  saving  Miss  Sands  from  per¬ 
sonal  liability.  To  make  this  prepayment  of  the 


secono  tiust,  it  was  necessary  for  them,  according* 
to  their  own  showing,  to  use  other  funds  belong- 
ing  to  ]\I iss  Sands  received  by  them  from  Kehoe 
upon  the  aforesaid  $8,500  secured  trust  notes, 
thereby  rendering  the  other  funds  left  on  hand  in¬ 
sufficient  to  protect  her  St.  George  apartment 
house,  and  requiring,  according  to  their  own  claim 
(Rec.,  1 32)  an  advance  by  them  of  $750  for  that 
purpose,  for  which  they  took  Miss  Sands'  note  (Rec., 
132  and  188),  and,  by  duly  recorded  instruments 
styled  “powers  of  attorney”  (Rec.,  34-5)  im¬ 
pounded  the  rents  of  various  properties  belonging 
to  Miss  Sands  to  secure  said  $750  note. 

Mr.  Sands  testified,  without  contradiction ,  that 
Lampton  spoke  to  him  once  about  paying  off  the 
second  trust  on  the  “Margaret,”  and  he  told  Lamp- 
ton  that  he  didn’t  consider  the  “Margaret”  “much 

of  anything  and  didn  t  want  the  mortgage  re¬ 
duced  (Rec.,  1 19)  : 

“ Lamtpton  spoke  to  me  once  about  it  and  I 
said  I  zi'on’t  pay  one  dollar  on  the  mortgage; 

I  didn’t  want  that  reduced,  because  I  didn't 
consider  that  property  much  of  anything ,  and 
zee  zeill  do  the  best  zve  can  with  the  equity  in  it. 

I  won’t  touch  it.”  / 

At  p.  56  of  Appellant’s  Brief,  this  testimony  is 
mis-stated  as  if  Mr.  Sands  had  testified  that  Lamp- 
ton  told  Mr.  Sands  this,  instead  of  the  true  situa- 
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tion,  that  Mr.  Samis  told  Lampton  this.  The  further 
point  urged  by  appellant  (p.  56  of  Appellant’s  Brief) : 

“Neither  appellee  nor  her  mother  ever  heard 
any  such  statement  made  by  Lampton." 

is  based  altogether  upon  appellant’s  above  mis¬ 
statement  of  Mr.  Sands’  testimony.  The  fact  that 
the  “Margaret”  was  a  cheap,  unusual  and  unde¬ 
sirable  type  of  apartment  house  is  testified  to  spe- 

cificallv  and  in  detail  bv  a  disinterested  real  estate 
*  * 

broker,  John  L.  Weaver,  who  testified  that  he  had 
no  notice  or  knowledge  as  to  the  interest  of  the 
party  calling  him  and  did  not  know  who  were  the 
litigants  when  taking  the  stand  (Rec.,  442-5).  A 
reading:  of  his  testimony  will  disclose  that  it  is 
quite  different  from  the  skillfully  phrased  state¬ 
ment  of  it  appearing  at  p.  57  of  Appellant’s  Brief. 

The  onlv  evidence  tendered  bv  the  defendants 
concerning  their  remarkable  conduct  in  sinking 
this  further  sum  of  $2,014.03  in  the  “Margaret”  to 
pay  off  a  $2,000  second  trust  nearly  three  years  be¬ 
fore  it  was  due,  is  contained  in  the  following  tes¬ 
timony  of  Lampton  (  Rec.,  470) : 

“By  Mr.  Darlington: 

O.  It  was  not  due,  was  it  ?  A.  It  was  not. 

Q.  Why  was  it  paid?  A.  At  the  time  the 
trust  was  paid  the  Margaret  was  paying 
well,  and  they  thought  that  to}  reduce  the 
mortgage  and  make  it  subject  only  to  one 
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mortgage  would  be  better  than  if  it  had  a 
first  and  second  trust  on  it. 

O.  To  stop  interest  on  that  much  of  the 
debt?  A.  Yes,  sir. 

Q.  In  whose  interest  was  that  $2,000  pay¬ 
ment  made?  A.  Miss  Sands. 

Q.  What  profit  or  advantage  did  Early  & 
Lampton,  or  either  of  them,  get  from  that 
payment?  A.  Not  a  sou.” 

It  is  very  strange  that  Lampton  is  unable  to  give 
any  better  testimony  than  this,  after  Mr.  Sands’ 
specific  testimony,  already  referred  to,  that  he  did 
not  know  of  the  payment  before  its  maturity  of  the 
$2,000  second  trust  on  the  “Margaret,”  but  that 
Lampton  had  once  suggested  doing  so  to  him,  and 
he  objected,  saying  to  Lampton  that  he  “did  not 
consider  that  property  much  of  anything.”  and  “we 
will  do  the  best  we  can  with  the  equity  in  it”  (Rec., 

1 19).  However,  at  p.  55  of  Appellant’s  Brief,  this 
whole  matter  of  the  sinking  of  the  $2,014.03  addi¬ 
tional  in  the  “Margaret”  is  attempted  to  be  dis¬ 
posed  of  by  the  statement  that  Miss  Sands 
thought  it  was  best  to  reduce  the  encumbrance, 
although  the  undisputed  and  indisputable  evidence 
is  that  she  simply  relied  upon  Early  and  Lampton 
and  consequently  through,  from  the  fact  of  their 
doing  it,  that  it  was  the  best  thing  to  do,  they  telling 
her  that  it  was  necessary  (Rec.,  132,  156,  157,  162, 
J75- 6) : 

“I  was  told  that  it  was  necessary  to  pay 


the  $2000  on  the  Margaret  apartment  house” 
(Miss  Sands,  Rec.,  132). 

“O.  Now  when  did  you  first  hear  any  talk 
about  paying  ofif  the  $2,000  second  trust  on 
the  Margaret?  A.  Not  until  February  1905. 

O.  It  had  already  been  paid  then,  hadn’t 
it?  A.  I  found  subsequently  it  had. 

O.  And  you  never  heard  of  it  until  after 
it  was  actually  paid?  A.  No/  (Rec.,  156, 
Miss  Sands.) 

Miss  Sands’  testimony  that  she  heard  nothing 
of  it  until  February  1905  (after  the  payment  had 
been  paid)  is  corroborated  by  the  Early  and  Lamp- 
ton  statement  of  account  referring  to  the  matter, 
which  was  withheld  until  Feb.  9,  19°5  (Rec.,  J32)- 
We  distinctly  alleged  in  par.  16  of  the  Amended 
and  Supplemental  Bill  that  (Rec.,  28) : 

“said  payment  was  not  made  by  said  Early 
and  Lampton  in  good  faith.’’ 

said  averment  immediately  following  a  specific  al¬ 
legation  in  said  paragraph  of  the  bill  that  (Rec., 
28): 

“said  Early  and  Lampton  had  on  December 
1 2,  1904,  (nearly  3  years  before  the  maturity 
thereof)  paid  off  the  $2000  second  trust, 
with  accrued  interest,  upon  said  Margaret 
Apartment  House  property,  using  $2014.03 
of  the  moneys  in  their  hands  belonging  to 
your  complainant  for  the  purpose,  making 
an  additional  loss  to  your  complainant  of 
this  amount  of  money.” 
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Then,  again,  in  the  following  paragraph  (par. 
17)  of  the  Amended  and  Supplemental  Bill  the  de¬ 
fendants  were  further  specifically  advised  that  the 
plaintiff  would  deny  any  right  on  their  part  to 

ci  edit  for  said  wrongful  payment  of  $2014.03  (Rec., 
28)  : 

"complainant  denies  the  right  of  said  Early 
and  Lampton  to  have  credit  for  said 
$2014.03  or  any  part  thereof,  wrongfully 
paid  by  them,  as  aforesaid,  upon  the  afore- 

?u  ™C°nd  trust  of  $2000  in  the  matter  of 
the  Margaret  Apartment  House  fraudulent 

transaction.”  (Par.  17,  Amended  and  Sup¬ 
plemental  Bill.)  H 

Moreover,  even  if  said  $2014.03  had  been  paid  by 
Early  &  Lampton  in  good  faith,  it  seems  very  clear 
that  they  must,  nevertheless,  make  good  to  the 

plaintiff  her  loss  of  the  amount  so  paid,  upon  a  two- 
fold  ground: 

1st.  Their  concealment  and  misrepresentation 
in  the  original  acquisition  of  the  “Margaret”  gave 
the  plaintiff  the  right  to  repudiate  it  entirely,  and, 
when  repudiating  it,  she  obviously  has  the  right  to 
additionally  recover  as  well  all  moneys  belonging 

to  her  which  they  put  into  the  property  subsequent 
to  the  fraudulent  acquisition. 

2nd.  They  having,  instead '  of  protecting  the 
“Margaret”  which  was  in  their  charge  continu¬ 
ously  from  October  1904  to  the  foreclosure  sale  of 


1907.  permitted  the  property  to  run  down  and  to  be 
finally  sold  and  altogether  lost  in  said  foreclosure 
sale  because  of  non-payment  by  them  of  interest 
and  taxes,  there  is  no  escape  from  their  liability  for 
said  $2014.03  so  lost  to  the  plaintiff,  in  addition  to 
the  $7500  ($(>000  not  received  by  plaintiff  from  the 
Kehoe  consideration,  and  $1500  additional  commis¬ 
sion  taken  by  Early  &  Lampton)  already  referred 
to. 


Xo  matter  from  what  tangle  the  situation  and  value 
of  the  “Margaret"  at  the  time  of  the  foreclosure  sale 
be  viewed,  the  liability  of  Early  &  Lampton  to  the 
plaintiff  for  her  losses,  resulting  as  well  from  the 
“Mintwood"  exchange  transaction  proper,  as  from  the 
“Margaret"  which  was  wrongfully  engrafted  there¬ 
upon  by  Early  &  Lampton,  cannot,  upon  any  sound 
reasoning,  be  relieved  against.  Even  had  there  not 
been  ample  funds  due  by  the  defendants  to  the  plain¬ 
tiff  with  which  to  have  saved  the  “Margaret"  from 
foreclosure  sale.  Miss  Sands  would  not  be  required 
to  restore  the  “Margaret"  to  the  defendants  as  a  con¬ 
dition  to  obtaining  relief.  As  said  by  the  Supreme 
Court  of  the  United  States  in  Yeazie  v.  Williams,  8 
How.  134,  at  p.  158,  the  loss  of  the  property,  respect¬ 
ing  which  fraud  or  concealment  has  been  practiced, 
before  the  discovery  of  such  fraud  and  concealment  by 
the  other  party,  “is  the  fault  of  the  fraud,  and  the  con- 


cealmcnt  of  it,  rather  than  his  fault”  the  Supreme 
Court  explaining  the  rule  to  be  simply  that: 

If  the  plaintiff  has  sold  the  property,  or 
disabled  himself  from  restoring  it,  when  or¬ 
dered  by  a  decree,  then  the  evil  consecjuences 
will  light  on  himself,  and  not  the  defend¬ 
ants.” 

The  plaintiff  has,  of  course,  neither  sold  the  “Mar¬ 
garet,”  nor  disabled  herself  from  restoring  it,  but  has 
become  disabled  by  reason  of  the  foreclosure  sale. 
Then  again,  the  Supreme  Coure  case  just  cited  did 
not  involve  a  fiduciary  relationship,  as  in  the  case 
at  bar,  and,  therefore,  even  if  the  plaintiff  here  had 
disabled  herself,  in  advance  of  learning  of  the  fraud 
and  concealment,  from  restoring  the  “Margaret,”  she 
would  still  be  entitled  to  recover  the  actual  loss  sus¬ 
tained  by  her.  The  defendants  would  be  obliged  to 
look  to  themselves,  and  not  to  their  fiduciary  depend¬ 
ent  so  defrauded,  for  the  protection  of  the  “Margaret.” 

E.  RELIEF  AWARDED. 

The  Court  below  held,  and  we  submit  properly  so, 
that  Early  and  Lampton  had  violated  their  duty  to 
Miss  Sands  in  the  entire  transaction,  that  they  were 
not  acting  in  her  interest  as  they  were  bound  to  do, 
and  that,  therefore,  the  Margaret  should  be  treated  in 
the  accounting  as  their  own  risk  and  loss(  Rec.,  95), 
and  that  they  should  pay  Miss  Sands  ( 1 )  the  $6,000 


orisrinallv  withhold  from  the  Kehoe  cash  considera- 
tion,  (2)  the  $1,500  commission  which  they  took  but 
by  reason  of  their  frauds  never  earned,  and  (3)  the 
$2,014.03  expended  by  them  to  prepay  the  $2,000  sec¬ 
ond  trust  on  the  Margaret,  in  disregard  of  Miss 
Sands'  interests — each  of  which  items  had  been  abso¬ 
lutely  lost  to  Miss  Sands  by  reason  of  the  defendants' 
misconduct  ( Rec.,  95  )• 

This  entire  transaction  is  covered  by  appellant's 
Second  and  Third  A  1  11 1 1 1 C.  1 . ' 


313 

III 


“NAVY  YARD”  PROPERTIES. 

The  frauds  involved  in  this  transaction  were  dis¬ 
covered  by  us  during  the  taking  of  plaintiff's  testi¬ 
mony  in  chief,  as  appears  from  the  record.  We  ac¬ 
cordingly,  pursuant  to  the  reservation  of  such  right 
contained  in  paragraph  15  (  Rec.,  26),  of  the  Amended 
and  Supplemental  Bill,  took  our  evidence  respecting 
the  transaction,  over  the  repeated  objection  of  the  de¬ 
fendants  that,  as  they  contended,  no  basis  for  such 
testimony  had  been  laid  in  the  pleadings.  At  p.  107  of 
Appellant  s  Brief  attention  is  called  to  his  said  objec¬ 
tion,  without,  however,  referring  to  the  further  fact 
that,  before  the  commencement  of  defendant’s  testi¬ 
mony,  the  Court,  by  order  dated  Nov.  8,  1912,  after 
notice  to  defendant’s  counsel  and  a  hearing  in  open 
court,  cured  all  possible  objection  that  the  defendants 
might  have,  by  allowing  the  following  amendment  at 
the  end  of  paragraph  15  of  the  Amended  and  Supple¬ 
mental  Bill: 

“And  she  specifically  prays  that  the  account¬ 
ing  may  include  whatever  sums  she  may  be 
found  to  have  been  defrauded  out  of  by  said 
firm  of  Early  and  Lampton  in  the  sale  of  her 
‘Navy  Yard’  properties,  consisting  of  lot  24  in 
square  882,  lot  4  and  the  west  9  ft.  7  in.  of  lot 
3  in  square  881,  and  part  of  lot  6  in  square  881 
(23  ft.  x  20  ft.)  \\  ashington,  D.  C.,  which  said 
properties  she  alleges  she  entrusted  to  Early 
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and  Lampton  for  sale  in  April,  1906,  convey¬ 
ing  the  title  to  said  properties,  at  the  instance 
of  said  Early  &  Lamton,  to  a  ‘straw  party' 
named  by  them,  Fred  C.  S.  Hunter,  bv  deed 
dated  April  7,  1906,  and  recorded  in  Liber 
2947,  Folio  207,  of  the  Land  Records  of  the 
District  of  Columbia'’  (Rec.,  67-8). 

The  Court's  order  allowed  such  amendment  with¬ 
out  withdrawal  of  the  replication,  and  with  like  effect, 
in  so  far  as  the  testimony  taken  was  concerned,  as  if 
the  amendment  had  been  made  before  the  filing  of  the 
replication  in  the  case,  and  the  defendants  were,  in  and 
by  said  order,  expressly  given  the  right  to  recall  any  or 
all  of  the  plaintiff's  witnesses  for  further  cross-exam¬ 
ination  (  Rec.,  68 ). 

Idle  following  deeds  were  admitted,*  without  proof 
( Rec.,  402) : 

1.  April  7,  1906,  deed  from  Miss  Sands  to  Fred 

C.  S.  Hunter  reciting — 

(  a)  Lot  24,  Square  882,  improved  by  four  houses. 

(b)  Lot  4  and  also  \V.  9'  7"  Lot  3,  Square  881, — 

the  pt.  Lot  3  being  improved  by  one  house. 

(c)  Pt.  Lot  6,  Square  881  (23  x  20  ft.) 

(d)  F.  25'  of  Lot  2,  Square  881,  improved  by  two 

houses. 

2.  April  9,  1906,  deed  from  Fred  C.  S.  Hunter  to 

S.  L.  and  Mary  J.  Cooper  of  said  Lot  24, 
Square  882,  improved  by  four  houses. 


3*  May  23,  1906,  deed  from  Fred  C.  S.  Hunter  to 
Elizabeth  D.  Hoppin  of  said  Pt.  Lot  3,  Square 
881,  improved  by  one  house,  and  also  E.  n.ii 
feet  of  the  aforesaid  Lot  4,  Square  881. 

4.  In  October,  1906,  deed  from  Fred  C.  S.  Hunter 
to  Philip  H.  Christman  of  remaining  part  of 
said  Lot  4,  Square  881  (Liber  3015,  fol.  433 
et  seq.  Land  Records  D.  C.) 

It  was  further  admitted  on  the  record  that  the  re¬ 
cital  in  the  above  deed  from  Miss  Sands  to  Hunter, 
that  the  E.  25  ft.  of  lot  2  in  square  881  was  conveyed 
was  a  mistake,  as  those  twfo  houses  had  previously 
been  sold  by  Moore  Sc  Hill.  Defendants’  refused  to 
admit  that  Early  &  Lampton  procured  the  above  deed 
from  Miss  Sands  to  Hunter  in  any  other  sense  than 
that  they  bought  and  paid  for  the  properties,  Hunter 
taking  the  title  for  them.  It  was  further  admitted 
on  the  record,  that  Early  Sc  Lampton  made  the  sales 
to  Cooper,  Hoppin  and  Christman,  and  that  Hunter 
made  the  conveyances  to  these  respective  parties,  at 
the  direction  of  Early  Sc  Lampton  (Rec.,  402). 

The  defendants,  in  urging  said  defense,  not  only 
lose  sight  of  the  clear  showing  in  the  record  that  Early 
and  Lampton  never  bought  the  property  from  the 
plaintiff  or  gave  the  plaintiff  to  understand  that  they 
were  buying  it,  but  further  lose  sight  entirely  of  the 
two  essential  prerequisites  to  the  validity  of  a  purchase 
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by  a  trustee  from  his  cestui  quc  trust,  laid  down  in 
Michoud  v.  Girod,  4  How.  503. 

1.  That  it  was  “ deliberately  agreed  or  understood 

bctu’ccn  than"  (that  is  to  say,  between  the 
plaintiff  and  Early  and  Lampton)  that  the  trus¬ 
tee  ( Early  and  Lampton)  was  itself  making  the 
purchase,  and  not  purporting  to  represent  the 
cestui  quc  trust  (the  plaintiff). 

2.  Xot  only  must  there  he  “a  clear  contract,  ascer¬ 

tained  to  he  such,  after  a  jealous  and  scrupu¬ 
lous  examination  of  all  the  circumstances,” 
making  it  “clear  that  the  cestui  quc  trust  in¬ 
tended  that  the  trustee  should  buy,’’  but,  even  if 
such  contract  is  clearly  made  out,  it  will  not  he 
upheld  excepting  when  “there  is  no  fraud,  no 
concealment ,  and  no  advantage  taken  by  the 
trustee  of  information  acquired  by  him  as 
trustee.” 

The  Supreme  Court  of  the  United  States,  in 
Michoud  v.  Girod,  supra.,  after  laying  down  these  two 
essential  prerequisites  to  the  validity  of  a  purchase  or 
pretended  purchase  by  a  trustee  from  his  cestui  quc 
trust,  adds: 

“But  it  is  difficult  to  make  out  such  a  ease" 

Notwithstanding  the  denial  thereof  by  the  defend¬ 
ants  in  their  answers,  the  record  evidence  conclusively 
establishes  the  existence  of  the  relation  of  trustee  and 
cestui  quc  trust  between  Early  &  LamJpton  and  the 
plaintiff. 
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At  Rec.,  .>82,  Early  produced  the  last  portion  of  a 
letter  written  by  Mrs.  Sands  to  Early  &  Lampton  re- 
specting  these  “Navy  Yard”  properties  of  the  plaintiff 
( the  date  of  the  letter  hot  appearing  because  the  first 
sheet  of  the  letter  was  not  produced  by  Early  &  Lamp- 

ton).  The  portion  of  the  letter  so  produced  reads 
(Rec.,  282)  : 

"The  property  on  7th  St;  has  never  had  a 
good  clear  title.  Mr.  Sands  says  it  will  take 
twenty-one  years  for  any  one  to  get  a  better 
title  than  I  have,  therefore  it  is  not  advisable 

Mr  \\S*,randS  Purchase  tIle  Property  from 
-  lrs.  \\  illiams,  which  she  has  just  acquired  by 

tax  sale.  Mr.  \\  illiams  will  call  to  see  you 
about  it.  He  was  out  to  see  us  last  night  and 
Margaret  referred  him  to  you.  I  write  a  s'  I 
thought  Margaret  might  not  understand  about 
it.  She  has  two  houses  on  L  St.  Navy  Yard 
that  are  all  right  as  to  title  but  I  fear  are  in  ar¬ 
rears  as  to  taxes.  This  I  would  like  von  to  look 
into.  I  have  all  the  tax  bills  which  I  will  send 
y°u-  Very  truly, 

MRS!  L.  SANDS.” 

At  Rec.,  473,  Lampton  said  “I  think  I  remember 
having  received  that  letter  from  Mrs.  Sands.”  At  Rec., 

473'4»  Lampton  further  testified  about  this  portion  of 
letter  (Rec.,  473-4) ; 

”Q.  Was  that  at  or  about  the  time  that  you 
were  buying  this  Na»y  Yard  property  ,>om 

ri  iV  ’  CS’  Slr’  alo"S  about  the  same  time. 

war  D°  >0U  ,remember  whether  or  not  this 
\\  illiams  tax  deed  discovery  was  made  while 
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that  title  was  being  examined?  A.  I  do  not 
recall  that  it  was,  or  whether  it  was  prior  or 
after  it  was  being  examined . 

O.  What  connection  had  you  with  the  mat¬ 
ter,  except  to  see  that  you  and  Early  got  a  good 
title ?  A.  1  had  no  connection  except  that." 


Lanipton's  last  testimony  is  certainly  strange,  in 
view  of  the  admitted  fact,  shown  hy  said  portion  of 
letter,  that  the  matter  was  brought  to  Early  &  Lamp- 
ton’s  attention  by  Mrs.  Sands  with  the  request  “This 
/  would  like  you  to  look  into," — Mrs.  Sands'  explain¬ 
ing  in  her  letter  that  ‘7  write,  as  1  thought  Margaret 
might  not  understand  about  it."  Moreover,  Lampton 
expressly  admits  in  his  said  testimony  that  he  does  not 


know  whether  said  letter  was  received  “ prior  or  after" 
Early  &  Lampton's  examination  of  the  title.  Lamp- 
ton’s  said  quoted  testimony  is,  therefore,  not  even  con¬ 


sistent  with  itself,  when  he  states  that  he  had  "no  con¬ 
nection"  with  the  Xavy  N  ard  properties  “ except  to 
see  that  you  (he)  and  Early  got  a  good  title.  Nor  is 
it  consistent  with  his  previous  testimony  in  the  case. 
At  Rec.,  400,  Lampton  had  previously  testified: 

“We  got  a  deed  from  either  Miss  Sands  or 
Mrs.  Sands  to  a  portion  of  the  Navy  Yard 
property,  Moore  and  Hill  having  sold  pre¬ 
viously  a  portion  of  this  property." 

“There  was  some  trouble  about  the  title  of 
the  Moore  and  Hill  property,  and  Mrs.  Sands 
came  in  to  see  me  in  regard  to  it." 


At  Rec.,  400,  Lampton  had  also  previously  testified : 

\\  e  sold  a  portion  of  it.  Moore  and  Hill 
sold  prior  to  that  a  portion  of  this  property, 
called  the  Navy  \ard  property." 

Q.  Do  you  recall  in  whose  name  the  deed 
was  taken  which  was  executed  by  Miss  Sands 
or  .  Irs.  Sands?  A.  1  could  not  testify  as  to 
how  the  deed  was  taken. 

Q.  Don't  you  recall  that  it  was  Fred  C  S 
Hunter?  A.  Fred  C.  S.  Hunter  took  title  to 
several  properties  and  I  could  not  testify,  Mr 
Sullivan,  whether  these  are  the  properties  or 

not.  I  think  Mr.  Hunter  took  title  to  these 
properties. 

Q.  At  whose  instance,  yours  or  Mr.  Early's  ? 
A.  I  don’t  recall.  I  think  Mr.  Early  made  these 
sales;  I  am  not  sure  of  that.” 

Lampton  also  testified  at  Rec., 

Q.  \\  hat  do  you  know  about  the  Xavv 
1  ard  sale  which  has  been  referred  to  in  this 

reiC?r<  ,  1  d,dn't  know  during  my  talks 

"ith  the  Sands  for  quite  a  while  that  they 
owned  property  in  the  Navy  Yard,  and  later 
on  M^s.  Sands  spoke  to  me  about  Moore  and 
Hill  having  sold  part  of  the  Navy  Yard  prop¬ 
erty.  I  went  in  to  see  Moore  &  Hill  to  see  why 
the  matter  was  not  closed  up,  at  Mrs.  Sands' 
suggestion.  I  didn’t  know  why  the  matter  was 
not  closed  up,  and  finally  it  was  closed  up,  and 
- 11 .  Stevens  said  to  me — the  same  Mr.  Stevens 
referred  to  before — that  he  was  looking  for  a 
piece  of  property  in  the  Southeast,  and  that 
Mrs.  Sands  held  or  owned  other  properties 
theie,  and  that  she  had  been  offered  a  certain 
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amount  of  money  for  them,  and  I  said,  *\\  ell, 
we  will  give  more  money  for  those  houses  than 
that' ;  and  I  think  I  told  Mrs.  Sands  that  I  could 
get  her  more  money;  I  don't  recall  positively, 
but  1  think  I  possibly  wrote  Mrs.  Sands.  Any¬ 
way  it  came  about  that  we  offered  a  certain 
amount  of  money,  more  than  the  amount  which 
Moore  &  Hill  had  offered,  for  the  residue  of 

the  Xavy  Yard  property.  _ 

Q.  Were  you  ever  Mrs.  Sands  agent  tor 

the  sale  of  that  property  to  anybody  else?  A. 

N’  99 

o. 

Notwithstanding  Hampton's  testimony  at  Rec.,  400, 
“\Ye  sold  a  portion  of  it  (Navy  Yard  property)"  and 
his  further  testimony  at  (Rec.,  473)-  "1  think  I  told 

Mrs.  Sands  that  I  could  get  her  more  money,"  Hamil¬ 
ton  now  savs  that  he  was  not  the  agent  of  Mi  s.  Sands 
“for  the  sale  of  that  property  to  anybody"  excepting  to 
himself  and  his  co-partner. 

At  Rec.,  459,  Early  testified: 

“( ).  What  suggestion  of  any  kind  was  made 
to  you  about  that  property,  except  your  pur¬ 
chase  of  it?  A.  None." 

Again  at  Rec.,  46°*  Early  also  testified: 

“Q.  State  whether  it  was  ever  on  the  books 
of  Early  &  Hampton  for  sale  ?  A.  No,  sir.  The 
first  time  I  ever  heard  of  the  property  it  was 
presented  in  the  office  by  Mr.  Howard  Stevens. 

O.  For  what  purpose?  A.  For  the  purpose 
of  trving  to  sell  it  to  me  (Rec.,  460!* 
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Early  had  previously  testified,  at  Rec.,  406: 

O.  How  was  your  attention  brought  to 
Miss  Sands’  interest  in  those  squares?  A.  By 
Mr.  A.  Howard  Stevens. 

Q.  \\  I10  is  he  ?  A.  He  is  a  real  estate  broker 
about  town  and  very  frequently  in  our  office. 

O.  What  relationship,  if  any,  does  he  bear  to 
Miss  Sands?  A.  I  think  he  is  her  first  cousin; 
nephew  of  Mrs.  Sands  and  first  cousin  of  Miss 
Sands,  the  way  I  understand  it. 

Q-  For  what  purpose  did  he  bring  it  to  you? 
A.  For  the  purpose  of  disposing  of  it  to  any¬ 
body  zee  could”  (Rec.,  406). 

Early  also  testified  at  Rec.,  406: 

“  I  he  transaction  was  between  Early  and 
Lampton  s  office  and  Mr.  Stevens — Mr.  A. 
Hozeard  Stevens ,  who  arranged  the  price  and 
everything  else  in  connection  with  it.” 

At  Rec.,  406,  Early  further  testified: 

“Q*  Well,  then,  you  understood  that  Mr. 
Stevens  was  Miss  Sands’  agent?  A.  I  didn’t 
understand  it;  I  knew  he  was”  (Rec.,  406). 


However,  Early  admits  that,  although  he  “knew” 
Mr.  Stevens  to  be  Miss  Sands'  agent  in  the  matter, 
Early  &  Lampton  paid  Mr.  Stevens  a  “comjmission” 
of  $325,  not  recited  upon  the  accounts  prepared  by 
Early  &  Lampton  for  Miss  Sands  covering  the  prop¬ 
erties.  At  Rec.,  406-7  Early  testified: 

“Q-  And  yet  it  is  a  fact,  is  it  not,  that  you 
paid  her  said  agent,  Mr.  Stevens,  a  commission 
for  his  work  in  the  matter.  A.  I  did  not.  We 
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paid  Mr.  Stevens  a  commission  because  he  was 
interested ,  to  have  something.  In  the  sales  of 
the  properties  Mr.  Stevens  zeas  to  have  a  con¬ 
sideration. 

Q.  What  was  the  amount  that  was  paid  to 
him  as  his  commission?  A.  We  paid  him 
$325.00. 

Q.  How  was  that  calculated?  A.  I  could 
not  tell  you;  I  haven’t  the  slightest  idea. 

Q.  Was  it  a  donation  to  him,  or  was  it  a 
business  agreement?  A.  You  will  have  to  find 
that  out  from  somebody  else,  because  I  don’t 
know.  I  have  just  answered  the  question  by 
telling  you  that  I  didn’t  know  how  we  arrived 
at  that  amount.’’ 

Again  at  Rec.,  452-3,  Early  testified: 

“Q.  Some  reference  was  made  in  your  direct 
examination  about  a  commission  paid  to  Mr. 
Stevens  in  connection  with  this  Navy  Yard 
property.  Will  you  state  how  that  came  about  ? 
A.  Mr.  Stevens  offered  Mr.  Lampton  and  my¬ 
self  that  property,  and  we  determined  to  pur¬ 
chase  it;  and  we  said  to  Mr.  Stevens  that  as  he 
had  received  no  commission  from  his  aunt,  that 
we  would  give  him  something  in  connection 
with  that  transaction. 

Q.  How  much  did  you  give  him?  A.  $325. 

Q.  Do  you  recall  now  how  that  sum  was 
figured  out  or  arrived  at — that  specific  sum? 
A.  I  could  not,  to  save  my  life,  sir.” 

It  is  apparent  that,  even  if  it  were  a  fact  that  Early 
&  Lampton  did  not  represent  Miss  Sands  in  these 
transactions,  but  that  she  was  represented  by  Mr. 
Stevens,  the  liability  of  Early  &  Lampton  to  Miss 
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Sands  would  be  the  same,  under  the  principle  an¬ 
nounced  by  this  Court  in  Forrest  v.  Wardman,  40  App. 

L.  at  p.  530,  as  follows: 

“It  would  be  a  disgrace  to  the  law  if  it  were 
necessary  to  cite  any  authorities  to  show  that  a 
defendant  who  has  been  found  to  have  secretly 
purchased  the  services  of  the  complainant’s 
agent  in  effecting  an  exchange  of  properties 
between  the  complainant  and  the  defendant  is 
legally  and  equitably  responsible  and  liable  to 
make  good  to  the  complainant  whatever  loss  the 
complainant  has  legally  or  equitably  sustained.” 

However,  it  is  not  even  necessary  to  resort  to  the 
principle  just  quoted,  because  the  evidence  in  the  cnce 
shows  beyond  all  doubt  that  Early  &  Lampton  them¬ 
selves  were  the  agents  for  Miss  Sands  in  these  Navy 
*  ar(l  transactions,  as  will  appear  very  clearly  not  only 
from  the  oral  testimony  but  also  from  the  documen¬ 
tary  evidence  hereinafter  referred  to. 

fa)  Sale  of  Lot  24,  Square  882,  Improved  b\  Four 

Houses. 


\  r  %  Preten(l ed  purchase  by  Early  &  Lampton  from 
Miss  Sands  of  all  these  Navy  Yard  properties  is  sup- 
posed  to  have  taken  place  on  April  7,  1906  (the  date 
on  which  the  properties  were  deeded  by  her  at  Earlv 
w  Lampton  s  instance  to  the  “straw  man”  Hunter) 
Ao  written  agreement  or  contract  of  purchase  by 
Early  &  Lampton,  however,  is  produced,  nor  is  there 
claim  that  any  purchase  consideration  was  given  to 
Miss  Sands  at  that  time,  namely,  on  April  7,  1906. 
Moreover,  Early’s  testimony  that  Hunter,  although  a 
straw  man  (Rec.,  407 ) >  held  the  title  to  these  Navy 
Yard  properties,  not  for  Miss  Sands’  benefit,  but  for 
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Early  &  Lampton  as  the  owners  (Rec.,  407),  is  addi¬ 
tionally  disproved  by  the  following  incontrovertible 
record  facts: 

1st.  Early  &  Lampton  received  from  the  Title  Com¬ 
panies  on  Apr.  10,  1906,  a  check  for  $3,072.39 
as  balance  from  the  sale  of  Lot  24,  in  Square 
882,  to  Cooper  ( the  first  of  the  Navy  Yard 
properties  sold  by  them),  and  on  said  date 
made  the  following  notation  or  entry  in  their 
check  stub  book  (Rec.,  385). 

“April  10,  1906. 

Title  Co's  check  settlement  of 
Sands  to  Cooper,  lot  in  Square  882.  $3,072.39. 

2nd.  Early  &  Lampton,  although  reciting  in  a 
statement  which  they  then  made  out  in  Miss 
Sands'  name  and  press-copied,  that  said  Lot 
24,  in  Square  882,  sold  for  but  “$2,350.00," 
Rec.,  356,  ( instead  of  reciting  the  real  selling 
price  of  $3,200.00,  Rec.,  382),  yet  charged 
Miss  Sands  in  said  statement,  not  with  taxes  to 
April  7th  ( the  date  of  the  deed  to  Hunter),  but 
with  ( Rec.,  356) 

“Taxes  to  Apr.  10,  1906 . $27.61" 

the  date  of  the  final  consummation  of  the  sale 
to  Cooper. 

3rd.  Early  &  Lampton  in  a  further  statement,  which 
they  made  out  in  Miss  Sands'  name  and  press- 
copied  under  date  of  May  22,  1906,  in  connec¬ 
tion  with  some  of  the  remaining  Navy  Yard 
properties,  made  a  charge  against  Miss  Sands 
of  $10.00  for  Hunter’s  services  in  acting  as 
conduit  of  title — 

“Hunter,  passing  Title . $10.00" 

(Rec.,  357). 
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Obviously,  this  charge  against  Miss  Sands  is  in  no¬ 
wise  consistent  with  the  present  claim  of  the  defend¬ 
ants  that  Hunter  took,  held  and  passed  the  title,  not 
for  Miss  Sands,  but  for  Early  &  Lampton  as  the  pur¬ 
chasers  and  owners. 

Although  the  Title  Co.  check  to  “Early  &  Lampton, 
Agts."  for  $3,072.39  covering  balance  of  Cooper  pur¬ 
chase  money  for  Lot  24,  in  Square  882,  was  given  on 
April  10,  1906,  the  sale  was  all  ready  to  be  consum¬ 
mated  on  the  preceding  day,  April  9,  1906,  as  appears 
by  Title  Co.  statement  ( Rec.,  382),  as  follows: 


“The  Real  Estate  and  Columbia  Title  Insurance  Companies. 

Lote  24.  Square  882. 

Purchased  by  Cooper  et  ux. 

Washington,  D.  C.,  Apr.  9,  1906 


Price  of  property .  3200.00 

Deposit  .  100.00 

Taxes  accrued  .  27.61 

Balance  .  3072.39 


Chk  Early  &  Lampton .  48.00 

Balance  as  above  .  3072.39 

Fee  for  insuring  title  .  48.00 

Balance  to  Early  &  Lampton,  agents .  3072.39’’ 


This  Title  Co.  statement  shows  that  some  time  prior 
to  Apr.  9,  1906,  a  deposit  of  $100  had  been  paid  by 
Cooper  on  the  purchase  by  him.  This  fact  is  likewise 
shown  by  the  following  letter  written  by  Early  to  the 
Title  Co.,  under  said  date  of  Apr.  9,  1906  (Rec.  384) : 

“Gentlemen : 

Enclosed  please  find  deed  from'  Fredk.  C.  S. 
Hunter  to  S.  J.  &  M.  J.  Cooper,  Joint  Tenants, 
conveying  lot  24  Square  882,  to  be  delivered  on 
the  following  terms: 
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Price  of  property  $3,200. 

Less  deposit  of  $100.00 
Cash  Balance  $3,100.00 
Taxes  to  be  adjusted  to  date. 

Balance  to  be  paid  to  F.  C.  S.  Hunter  or 
order. 

CHARLES  EARLY.'* 

Early’s  signature  to  s^id  letter  is  proven  at  Rec., 
399  and  is  undisputed.  Although  it  appears  both  from 
said  Title  Co.  statement  and  from  Early’s  said  letter 
that  the  $100  deposit  was  paid  by  Cooper  sonic  time 
prior  to  Apr.  9,  1906,  we  have  no  proof  as  to  the  pre¬ 
cise  date  on  which  it  was  paid.  However,  it  does  ap¬ 
pear  that  the  deposit  must  have  been  paid  by  Cooper 
at  least  as  early  as  April  6,  1906  (the  day  preceding 
Early  &  Lampton’s  securing  the  deed  from  plaintiff  to 
Hunter  covering  all  of  the  Navy  Yard  properties),  be¬ 
cause  we  produced  from  the  Title  Co.  records  the  fol¬ 
lowing  letter  from  Early  on  the  Early  and  Lampton 
letter  heading  dated  April  6,  1906  (Rec.,  383) : 

“April  6,  1906. 

My  Dear  Mr.  Edmonston: 

In  the  matter  of  lot  24,  square  882  ozened  by 
Margaret  C.  Sands  I  think  I  have  met  all  of 
your  requirements,  so  that  you  may  proceed  to 
giz'c  the  purchaser  an  Insurance  Policy  of  title. 

Claims  have  been  settled  as  follows^ 

Quit  claim  from  Edwards  &  W  illiams, 
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O  T3  •  «  ^  ^  &  S.  S.  Shed 

,  Bro.  paid  and  marked  satisfied,  todav  bv 
their  respective  attorneys. 

All  taxes,  paid  to  date. 

Yours  very  truly, 

CHARLES  EARLY.” 


Earh  s  signature  to  said  letter  is  proved  at  Rec., 
3-L-,  and  is  undisputed.  Then  again,  in  a  further  let¬ 
ter  to  the  Title  Co.,  dated  April  9,  1906,  and  also  writ- 
fen  on  the  letter-heading  of  Early  &  Lampton,  Early 
still  further  recognized  that  Early  &  Lampton  were 

not  the  owners  of  the  property,  but  that  the  plaintiff 
was  the  owner  thereof  (Rec.,  383) : 


“April  9,  1906. 

-Hr.  W.  E.  Edmonston,  President, 

Real  Estate  &  Col.  Title  Cos., 

City. 

My  Dear  Mr.  Edmonston: 

\Y  hen  I  first  spoke  to  you  about  insuring  the 
title  of  lot  24,  in  square  882,  I  was  under  the 
impression  that  the  property  was  being  sold  for 

$4,000  but  I  find  that  the  property  is  being  sold 
for  $3,200.  '  * 

Based  upon  the  property  being  sold  for 
$4000,  I  agreed  to  pay  you  1  per  cent  or  $40 
for  insuring  the  title,  but  as  the  property  is 
really  bang  sold  for  $3,200,  I  think  you  should 
reduce  the  cost  of  the  insurance  to  1  per  cent 
of  the  price  for  which  the  property  is  being- 
sold  and  make  the  cost  $32.00. 


I  trust  you  will  be  willing  to  do  this,  and  so 
instruct  Mr.  Miller.  Of  course  /  am  making 
this  appeal  to  you .  solely  in  the  interest  of  Mrs. 
Sands  and  her  daughter .  who  hare  little  money. 
and  when  this  deal  is  elosed  up  she  will  hare 
very  little  coining  to  her  after  paying  all  the 
taxes,  judgments,  quit  claims,  etc. 

In  view  of  these  faets .  I  trust  I  shall  have  a 
favorable  answer  from  you. 

Yours  very  sincerely, 

CHARLES  EARLY:’  . 

Early’s  signature  to  this  last  quoted  letter  is  also 
proved  at  Rec.,  325  and  is  undisputed.  \Ye  do  not 
deem  any  argument  by  us  concerning  these  letters  to 
he  necessary,  in  view  of  their  plain  meaning  and  the 
obvious  inconsistency  of  the  defendants  present  claim 
as  compared  therewith. 

It  thus  clearly  appears  that  Early  &  Lampton  did 
not  purchase  said  Lot  24,  Square  882,  or  any  of  the 
Navy  Yard  properties,  from  Miss  Sands,  hut  that  they 
sold  said  Lot  24,  Square  882,  for  plaintiff  to  Cooper, 
concealing  from  plaintiff  the  fact  that  the  purchase 
consideration  was  $3,200,  and  preparing  instead  a 
statement  of  account  for  plaintiff  stating  the  purchase 
consideration  to  have  been  hut  $2,350.  1  heir  said 

false  statement  of  account  is  copied  at  Rec.,  356  from 
their  press  copy  hook,  the  statement  being  undated  hut 
immediately  preceding  a  paper  in  said  press  copy  hook 
dated  April  n,  1906,  said  false  statement  of  account 
being  as  follows : 
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“MISS  MARGARET  C.  SANDS, 

In  account  with, 

Early  &  Lampton, 


By  sale  of  lot  24,  in  square  882 .  $2,350.00 

Charges. 

To  amount  paid  Moses  &  Sons .  $284.62 

amt.  pd.  S.  S.  Shedd  &  Bro .  94.49 

amt.  pd.  Williams,  quit  claim .  150.00 

taxes  inch  1905  .  806.70 

Holtzman  tax  deed .  54.00 

Ins.  for  Title .  48.00 

Notary .  .50 

Taxes  to  Apr.  10,  1906 .  27.61 

Adjustment  of  rents .  10.39 

Early  &  Lampton’s  check  to  bal .  873.69 


$2350.00  $2350.00" 

Even  this  false  statement  of  account  does  not  pur¬ 
port  to  cover  and  include  the  other  properties  which 
Early  &  Lampton  had  the  plaintiff  deed  to  Hunter  on 
April  7,  1906.  If  Early  &  Lampton  had  bought  Miss 
Sands'  Navy  Yard  properties  from  her,  as  they  claim, 
why  did  they  not  make  settlement  with  her  at  that 
time  for  said  properties?  Why  did  Early  &  Lampton, 
instead  of  so  doing,  prepare  a  false  statement  of  ac¬ 
count  with  respect  to  the  “sale”  by  them, — as  stated 
in  said  false  statement  (not  a  purchase  by  them  as 
now  claimed) — of  a  portion  of  said  properties,  being 
the  portion  sold  at  the  time  by  Early  &  Lampton  for 
Miss  Sands  to  Cooper?  The  only  rational  conclusion 
is  that,  in  these  Navy  Yard  transactions,  as  also  in  the 
other  transactions  concerned  in  this  suit,  the  defend¬ 
ants  have  been  guilty  not  only  of  fraud,  but  of  deliber¬ 
ate  falsehood  on  the  witness  stand. 
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(b)  All  of  Lot  4,  and  Pt.  Lot  3,  Square  881,  Improved 

by  One  House. 

Under  date  of  May  22,  1906,  Early  &  Lampton  pre¬ 
pared  and  press-copied  in  their  books,  the  following' 
further  statement  of  account  ( Rec.,  357) : 

May  22,  1906. 

“MISS  MARGARET  C.  SANDS, 
in  account  with. 

Early  &  Lampton. 

By  sale  of  original  lot  4  and  part  of  lot  3 


(west  9.58  feet)  square  881 .  $1200.00 

To  taxes,  penalty  &c .  $452.50 

quit  claim,  recording  &  notary .  7.00 

Hunter,  passing  Title  .  10.00 

Title  Co's,  bill  .  60.00 

Recording  corrected  deed .  1.50 

Notary .  1.00 

Quit  claim,  Edwards .  18.17 


Amt.  Notary  fee  for  affidavits,  Mrs.  Sands 

and  Mrs.  Baldwin .  I>0( 

Surrey  in  g  lots,  .  12.00 

Amount  Chas.  Early  Special  check  to 
balance .  637.04 


$1200.00  $1200.00” 

It  would  appear  from  said  statement  of  account,  if 
true,  that  Early  &  Lampton  had  at  that  time  sold  all 
of  Lot  4  and  the  pt.  Lot  3,  Square  881,  for  $1,200. 
On  the  very  next  page  of  Early  &  Lampton’s  press 
copy  book,  however,  is  found  a  statement  of  account 
dated  May  31,  1906,  as  follows  (Rec.,  405) : 

“MRS.  ELIZABETH  D.  HOPPIN, 


in  account  with. 

Early  &  Lampton,  May  31,  1906. 

To  purchase  of  pts  lots  3  &  4  square  881, 

known  as  630  L.  S.  E .  $1100.00 

Recording  and  notary  .  7.50 

Ins .  2.50 

By  proceeds  loan,  .  $1100.00 

Amt.  charged  against  rent  acct .  9.80 


$1109.80  $1109.80” 


thereby  showing  that,  instead  of  all  of  said  Lot  4  and 
pt.  Lot  3  having  been  sold  for  $1,200,  as  a  matter  of 
fact  part  only  of  Lot  4  together  with  said  pt.  lot  3  were 
sold  to  Mrs.  Hoppin  for  $1,100.  This  unusual  situ¬ 
ation  developed  during  the  taking  of  testimony,  where¬ 
upon  we  traced  the  remaining  pt.  of  said  Lot  4  to 
Philip  H.  Christman,  a  party  who,  as  he  testified 
(Rec.,  395),  has  had  business  dealings  with  Lampton 
for  about  15  years  and  seen  Lampton  very  often  dur¬ 
ing  that  time.  \\  e  secured  the  production  of  the 
original  contract,  written  on  the  letter-heading  of 
Carly  &  Lampton,  and  dated  Oct.  1,  1906,  covering  the 
sale  of  said  remaining  pt.  of  Lot  4  to  Christman : 

“\\  ashington,  D.  C.,  October  1st,  1906. 

RECEIVED  OF  P.  H.  Christman,  a  deposit 
of  Fifty  00/ 00  Dollars,  to  be  applied  to  part 
payment  of  purchase  of  part  Lot  four  (4) 
Square  881  sold  him  for  $1100  on  following 

.  .  terms;  Six  Hundred  dollars  cash,  and  take  one 

share  of  Autry  Park  fully  paid  up  $500,  sub¬ 
ject  to  assessments  now  due.  Property  sold  as 
a  good  title’'  &c. 

(Rec.,  394). 

It  thereupon  became  an  established  fact  that  the 
property  which  Early  &  Lampton  stated  in  their  last 
statement  prepared  for  Miss  Sands  to  have  been  sold 
for  only  $1,200,  was  in  fact  sold  in  two  transactions 
for  amounts  aggregating  $2,200.  Early  signed  the 
contract  with  Christman,  and  in  addition  Early  was 


the  member  of  the  firm  who  actually  made  the  sale 
to  Mrs.  Hoppin  (Rec.,  400).  Early  &  Lampton  ac¬ 
tually  received  from  Christman  the  $600  cash  and  the 
$500  share  of  Autry  Park  stock  (making  up  the 
Si.  100  purchase  consideration  given  by  Christman) 

(  Rec„  400-1  ). 

(c)  Ft.  Lot  6,  Square  881  (23x20/7.) 

This  remaining  part  of  plaintiff's  Xavv  Yard  prop¬ 
erties  must  also  he  accounted  for  by  the  defendants. 
The  limited  access  which  plaintiff's  counsel  had  to 
the  defendants'  books  failed  to  reveal  any  statement 
of  account  or  other  paper  disclosing  in  anywise  what 
disposition  has  been  made  by  Early  &  Lampton  of 
this  remaining  part  of  plaintiff's  Xavy  Yard  proper¬ 
ties.  We  submit,  therefore,  that  the  accounting  be¬ 
fore  the  Auditor  should  include  a  searching  investi¬ 
gation  into  this  matter,  in  order  that  a  full  and  com¬ 
plete  accounting  may  be  had  in  which  the  defendants 
will  be  compelled  to  either  restore  said  remaining 
property  to  the  plaintiff  or  be  charged  with  its  value. 

The  contentions  urged  by  the  defendants  as  de-. 
fenses  in  these  Xavy  Yard  transactions  seem  to  be 
four  in  number: 

1st.  That  plaintiff's  agent  was  A.  Howard  Stevens. 

2nd.  That  Early  &  Lampton  were  not  her  agents, 
but  were  the  purchasers  from  her. 

3rd.  That  the  plaintiff  ought  to  have  been  put  upon 
inquiry  by  the  fact  that  neither  in  the  $2350 
statement  of  April  10,  1906.  nor  in  the  $1200 
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statement  of  May  22,  1906  was  any  reference 
whatever  made  by  Early  &  Lampton  to  the 
charging  of  a  commission  by  them. 

4th.  That  the  plaintiff  herself  admitted  upon  the 
witness  stand  that,  if  she  did  not  get  all  that 
she  was  entitled  to,  she  should  have  known  it 
at  the  time.  These  several  contentions  will  be 
briefly  discussed  in  the  inverse  order. 

I  he  last-named  contention  is  based  upon  the  un¬ 
justified  assumption  at  pp.  108-9  of  Appellant’s  Brief, 
that,  in  stating  at  Rec.,  436  “I  should  have  known  it 
at  the  time,”  and  “I  thought  I  was  being  treated  hon¬ 
estly,”  Miss  Sands  meant  to  say  that,  if  she  had  not 
been  treated  honestly,  she  zeould  have  known  it  at 
the  time. 

No  Statement  of  Aeeount  I  Fas  Furnished  to  Miss 
Sands  in  Any  of  1  liese  Xavy  Yard  Transactions. 

Although  two  such  statements  of  account  were  pre¬ 
pared  and  press-copied  (Rec.,  356-7),  in  the  firm 
books,  being  the  statements  already  referred  to,  none 
were  furnished  to  Miss  Sands. 

Miss  Sands  testified: 

By  Mr.  Darlington: 

“Q.  Do  you  remember  now  what  you  agreed 
to  sell  this  Navy  Yard  property  for  ?  A.  No. 

0.  I  suppose  you  knew  at  the  time?  A.  I 
heard  at  the  time,  but  don’t  recall. 

Q.  You  knew  at  the  time,  did  you?  A.  Yes. 

Q.  And  you  knew  at  the  time  what  you  got, 
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did  you?  A.  I  knew  what  I  got.  I  didn't  see 
any  statements ,  though. 

Q.  Why  didn't  you  ?  A.  They  zeere  not  ren¬ 
dered  before  zee  zeent  abroad. 

Q.  Did  you  call  for  them  to  be  rendered? 
A.  Well, Ithinkat  the  time — I  don't  recall  that; 
/  zeas  so  full  of  the  idea  of  going  abroad  I 
don't  remember  having  asked  for  them"  (Rec., 

435)- 

“Q.  W  ell,  if  you  hadn’t  gotten  for  this  Navy 
Yard  property  what  you  were  to  get,  you 
zeoiild  have  known  it  at  the  time,  zeouldn’t 
you.  A.  I  should  have  known  it  at  the  time. 

O.  Do  you  know  of  any  reason  why  you 
would  not  have  known  it  at  the  time?  A.  Not 
unless  it  was  not  all  paid  in. 

Q.  W  ell,  in  that  case  would  not  you  have 
certainly  wanted  it  and  called  for  it?  A.  Yes. 

O.  You  never  did  call  for  any  money  in 
that  sale,  did  you,  except  what  you  got^  A.  / 
thought  I  zeas  being  treated  honestly. 

Q.  Did  you  ever  call  for  any  money  from 
that  sale  except  what  they  sent  you  ?  A.  No,  I 
never  did. 

Q.  In  April,  1906,. you  had  been  of  age  a 
couple  of  years?  A.  Yes. 

O.  And  had  been  transacting  your  own  bus¬ 
iness?  A.  I  was  trying  to”  (Rec.,  436). 

Early’s  counsel  thus  sought  unsuccessfully  to  have 
Miss  Sands  give  the  character  of  testimony  that  ap¬ 
pellant  now  claims  she  did  give. 

Mrs.  Sands  also  testified  ‘4  don't  remember  see¬ 
ing  any  statement”  (Rec.,  429-30).  Then  again. 
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their  testimony  is  supported  by  the  significant  fact 
that  Mr.  Warner  found  one  of  said  original  state¬ 
ments,  namely,  the  $1200  statement  of  May  22,  1906, 
still  in  the  possesion  of  Early  &  Lampton  in  Jan- 
uary  1908  (Rec.,  413,  also  417).  Early  and  Lampton 
are  therefore,  shown  to  have  retained  in  their  pos¬ 
session  not  only  their  press  copy  book  in  which  the 
$1200  statement  was  copied  for  their  files,  Rec.,  357), 
hut  also  the  original  statement  itself  which  should 
been  gi\en  to  -Miss  Sands  when  the  transaction 
was  concluded  and  constituted  no  part  of  their  files 
01  records.  This  fact,  we  submit,  strongly  tends  to 
establish  as  well  that  the  $2350  press-copied  state¬ 
ment  of  April  10,  1906  (Rec.,  356)  was  also  with¬ 
held  from  Miss  Sands,  thus  bearing  out  the  recol¬ 
lection  of  Miss  Sands  and  Mrs.  Sands  as  to  their 
never  having  seen  any  statement  of  account  re¬ 
specting  the  Xavy  Yard  transactions.  The  $1200 
statement  of  account  which  was  found  by  Mr.  War¬ 
ner  in  Early  &  Lampion’s  possession  in  January 
1908  a  fact  not  disputed  by  any  evidence — was  pro¬ 
duced  by  us  as  “Plaintiff’s  Exhibit  98"  (Rec.,  413- 
357)-  Criticism  was  made  at  p.  79  of  Early’s  brief 
below  of  Mr.  Warner’s  conduct  in  taking  said  original 
statement  from  Early  &  Lampion’s  office  when  he 

then  found  it  there  in  January  1908,  the  criticism  be- 
• 
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“\\'e  submit,  further,  that  the  defendants  are 
not  to  be  charged  with  the  absence  of  papers, 
or  to  be  judged  injuriously  because  unable  to 
find  any  papers  among  their  files,  or  to  account 
for  their  absence,  in  view  of  the  testimony  of 
Mr.  W  arner  himself,  of  his  very  remarkable 
action,  when  permitted  free  access  to  all  the 
papers  and  files  of  Early  &  Lampton  for  the 
purposes  of  examination,  in  taking  away  large 
quantities  of  them,  without  their  consent  or 
knowledge." 

In  the  first  place,  it  is  to  be  noted  that  we  are  not 
urcriner  asrainst  the  defendants  the  fact  of  the  absence 
from  the  papers  in  their  office  of  either  of  the  two 
original  statements  of  account  in  these  Navy  \  ard 
transactions  which  are  claimed  at  p.  108  of  Appel¬ 
lant's  Brief  (though  not  in  any  testimony  given),  to 
have  "iven  to  Miss  Sands.  W  hat  we  are  urging 
against  them  is  the  fact  of  the  presence  in  their  office 
in  January  1908  of  one  of  the  statements  which  they 
now  claim  to  have  given  to  the  plaintiff  in  1906. 
Early's  contention,  if  carried  out  could  only  mean  that 
if  Mr.  Warner  had  not  taken  from  Early  &  Lamp- 
ton's  office  the  original  statements  belonging  to  plain¬ 
tiff  which  he  found  there,  the  defendants  might  be 
able  to  show  that  they  had  retained  from  the  plaintiff 
respecting  these  Navy  Yard  transactions,  not  merely 
the  $1200  statement  of  May  22,  1906  but  also  the 
$2350  statement  of  April  10,  1906.  Such  a  show  - 
ino-  could  not  be  beneficial  to  the  defendants  upon 
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any  conceivable  theory,  but  would  only  be  additional 
corroborative  evidence  of  the  showing  which  we  have 
made  to  the  effect  that  Early  &  Lampton  did  not  give 
to  Miss  Sands  any  statement  of  account  respecting 
these  Navy  Yard  transactions.  In  the  second  place, 
there  is  no  basis  whatever  for  the  charges  against 
Mr.  \\  arner  made  by  Early  in  his  brief.  Warner’s 
testimony  (Rec.,  413-18)  is  quite  different  from 
Early’s  statement  of  it  in  his  brief  below. 

Appellant's  Claim  to  Exoneration  Beeause  No  Charge 
of  Commission  Appears  in  the  Statements  Never 
Furnished  Miss  Sands. 

1 « . 

It  having  been  already  clearly  shown  that  these 
statements  were  not  furnished  Miss  Sands,  as  claimed, 
the  above  argument  advanced  by  appellant  necessarily 
falls  with  it.  Moreover,  the  argument  involves  the 
false  assumption  that  Miss  Sands  should  have  sus¬ 
pected  them  and  kept  a  sharp  outlook  accordingly, 
which  is  not  the  law  (Kilbourn  v.  Sunderland,  130 
U.  S.  505,  at  p.  519,  already  cited). 

Resume  of  Oral  Testimony  (in  Addition  to  Documen¬ 
tary)  Shozving  That  Early  and  Lampton  Were 
Agents  and  Not  Purchasers. 

In  addition  to  the  documentary  evidence  and  the 
very  enlightening  attendant  circumstances,  already  re¬ 
ferred  to,  we  have  the  clear  and  positive  testimony 
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of  Mrs.  Sands  that  she.  acting  for  her  daughter  who 
was  in  Georgia  at  the  time,  placed  all  the  Xavv  ^  aid 
properties  (excepting  the  two  houses  which  had  been 
sold  bv  Moore  &  Hill)  in  Early  &  Hampton's  hands. 
Lampton  saying  to  her: 

“I  can  get  a  great  deal  more  for  you"  (Rec., 
427)- 

Mrs.  Sands’  aforesaid  clear  and  positive  testimony 
is  in  fact  borne  out  by  Lampton  s  own  statement  at 

Rec.,  4 73: 

“I  think  I  told  Mrs.  Sands  that  I  could  get 
her  more  money." 

Lampton  adds,  under  examination  by  Mr.  Poe: 

“Anyway,  it  came  about  that  we  offered  a 
certain  amount  of  money,  more  than  the 
amount  which  Moore  &  Hill  had  offered,  for 
the  residue  of  the  Navy  \  ard  property. 

Q.  W  ere  you  ever  Mrs.  Sands’  agent  for  the 
sale  of  that  property  to  anybody  else /  A. 
No"  (Rec.,  470). 

Lampton,  apparently,  does  not  wish  to  be  under¬ 
stood  as  admitting  that  Early  &  Lampton  were  agents 
in  any  general  sense  for  the  sale  of  plaintiff  s  said 
property,  but  merely,  that  he  was  the  agent  of  Mts . 
Sands  for  the  sale  of  her  daughter’s  property  to  Early 
&  Lampton— not  to  “anybody  else The  claim  of 
such  limited  agency  is  neither  sustained  by  the  evi¬ 
dence,  nor  countenanced  by  public  policy. 
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Appellant's  Claim  That  the  Reason  Miss  Sands  Was 
Not  Paid  for  the  Properties  at  the  Time  of  the 
Supposed  Sale  of  Them i  to  Early  and  Lampton 
Jl  as,  1  hat  the  Title  Was  Not  Clear. 

This  claim  is  made  at  p.  113  of  Appellant’s  Brief, 
though  it  was  not  testified  to  by  Early,  Lampton  or 
anyone  else.  It  is  obviously  unfounded,  because  no 
written  agreement  or  contract  of  purchase  by  Early 
and  Lampton  is  produced  or  testified  to,  nor  are  we 
advised  as  to  the  purchase  price  or  other  terms  of  the 
supposed  purchase  by  Early  and  Lampton.  The  case 
is  simply  one  of  Early  and  Lampton  dealing  with 
the  properties  to  suit  themselves,  and  taking  out  of 
the  purchase  money  what  they  pleased,  precisely  as 
they  secretly  and  fraudulently  did  in  the  other 
transactions  in  which  they  were  also  agents  for  Miss 
Sands,  but  which  agency  they  have  ineffectually 
sought  to  deny. 

Appellant's  Claim  That  Mr.  Stevens  Was  Miss  Sands' 

Agent. 

Phis  contention  is  already  disposed  of  by  what  ap¬ 
peared  concerning  that  gentleman’s  status  in  the  Win¬ 
chester  transaction.  In  addition,  even  Stevens  him¬ 
self,  who  is  still  eonneeted  zeith  Lampton' s  office ,  and 
who  was  at  that  time  connected  with  Early  and  Lamp- 
ton  as  salesman  (Rec.,  410)  testified: 
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“That  is  the  only  firm  (Early  &  Lampton) 
I  have  ever  been  connected  with,  with  the  ex¬ 
ception  of  Mr.  Lampton  at  the  present  time’’ 
(Rec.,  411). 

“0.  State  whether  or  not  in  the  year 
1906  at  any  time  Mrs.  Sands  or  Miss  Sands 
placed  in  your  hands  any  property  for  sale? 
A.  They  did  not. 

Q.  State  whether  or  not  you  ever  told  Mr. 
Charles  Early  that  either  of  them  did?  A.  I 
did  not. 

O.  Did  you  ever  tell  any  one?  A.  I  never 
did’’  (Rec.,  409). 

“I  never  saw  the  property,  but  the  sale  was 
made  through  our  office"  (Rec.,  409). 

“O.  Who  closed  that  transaction?  A.  I 
think  the  firm  of  Early  and  Lampton  must 
have  closed  it. 

Mr.  Darlington:  I  object  to  what  the  wit¬ 
ness  thinks  must  have  been  done  and  move  to 
strike  it  out. 

A.  (Continuing).  I  don't  know. 

Q.  Did  you  close  the  transaction  ?  A.  I  did 
not. 

O.  To  whom  was  it  sold?  A.  I  don’t  know" 
(Rec.,  409). 

“Q.  What  is  your  best  recollection  as  to 
how  you  first  heard  of  the  property  you  have 
in  mind  in  the  southeast,  the  L  street  prop¬ 
erty?  A.  I  either  got  it  from  the  records  of 
the  office,  or  got  it  from  Mr.  Lampton. 

By  Mr.  Darlington: 

Q.  When  you  went  to  Mrs.  Sands  about  the 
matter  did  you  tell  her  whom  you  represented  ? 
A.  Well,  she  knew  I  was  with  the  firm  of 
Early  and  Lampton,  yes"  (Rec.,  412). 


In  this  connection,  Mrs.  Sands  testified: 

Q.  State  whether  or  not  Air.  A.  Howard 
Stevens,  your  nephew,  ever  represented  you 
or  your  daughter  in  connection  with  the  sale  of 
this  Navy  A  ard  property,  or  any  part  thereof? 
A.  He  certainly  did  not. 

Q.  Did  you  ever  consult  him  as  a  real  es¬ 
tate  man,  or  in  anywise,  in  connection  with 
the  sale  of  those  properties?  A.  Why,  cer¬ 
tainly  not.  I  looked  upon  him  as  a  boy,  hardly 
as  a  real  estate  agent  at  all.  He  had  just  gone 
in  a  little  while  with  Early  and  Lampton.  I 
never  consulted  him  about  anything.  I  never 
consulted  any  real  estate  men  except  Early 
and  Lampton  as  to  any  property  my  daughter 
had  or  I  had.  As  to  Mr.  Stevens,  I  would 
just  as  leave  consult  a  boy”  (Rec.,  428). 

Aliss  Sands  also  testified: 

“Q.  Did  you  ever  know  of  your  cousin,  Air. 
A.  Howard  Stevens,  representing  you  in  the 
sale  of  the  properties  in  the  southeast  referred 
to  in  this  case  as  the  Navy  Yard  property? 

A.  No,  I  never  did. 

Q.  Did  you  ever  know  of  his  representing 
you  in  any  business  transaction  ?  A.  I  never 
did”  (Rec.,  433). 

In  addition  to  the  aforesaid  testimony  of  Airs.  Sands 
and  Aliss  Sands,  and  the  testimony  of  Air.  Stevens 
himself  that  he  never  represented  the  plaintiff  in  the 
transaction,  that  the  plaintifif  and  her  mother  knew 
that  he  was  with  the  firm  of  Early  &  Lampton,  that 
Early  &  Lampton  had  charge  of  the  transaction  and 


closed  it,  and  that  he  (Stevens)  never  saw  the  prop¬ 
erty  and  does  not  know  to  whom  it  \\  as  sold,  \\  e  ha\  e 
the  significant  fact  that  Early  &  Lanipton  paid  $325 
to  Mr.  Stevens  as  “commission"  or  “consideration 
in  the  matter  (Rec.,  4 06-7,  Rec.,  452)-  bi  this  con¬ 
nection,  it  is  also  very  significant  that  reference  to 
this  $325  payment  to  Stevens  is  wholly  omitted  both 
from  the  $2350  statement  and  the  $1200  statement 
prepared  for  plaintiff,  though  not  actually  given  to 
her  (Rec.,  356-7).  Then  again,  the  defendants'  con¬ 
tention  that  they  understood  that  Mr.  Stevens  (a 
salesman  in  their  office)  was  protecting  and  safe¬ 
guarding  the  plaintiff  s  interests  in  the  property  as 
against  them,  is  not  consistent  with  Early  s  letter  to 
Lampton  during  the  preceding  year  1905,  namely,  on 
March  18,  1905  (Rec.,  378) : 

“Young  Stevens  asked  me  for  money,  but 
as  I  had  received  none,  and  had  advanced  sev¬ 
eral  hundred  dollars,  I  did  not  give  him  any, 
and  I  suppose  what  you  promised  him  was 
more  in  the  way  of  a  gift  than  for  any  real 
service  he  rendered,  as  I  knozo  he  could  not 
have  been  of  any  real  service  in  the  matter, 
except  policy.” 

nor  is  their  said  contention  consistent  with  Lamp- 
ton's  hereinbefore  mentioned  letter  to  ^Irs.  Sands 
in  the  same  year  as  these  Navy  Yard  transactions, 
1906,  namely,  Dec.  31*  J9°6  (while  she  was  in  Eu- 
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rope  and  where  she  had  been  since  May  1906),  stat¬ 
ing  that  Mr.  Stevens: 

“continues  to  drink,  in  fact  is  drunk  most 
of  the  time;  too  bad.” 

It  follows  that  the  testimony  of  Early: 

“The  transaction  was  between  Early  & 
Lampton’s  office  and  Mr.  Stevens — Mr.  A. 
Howard  Stevens,  who  arranged  the  price  and 
everything  else  in  connection  with  it”  (Rec., 
406). 

“Q.  W  ell,  then,  you  understood  that  Mr. 
Stevens  was  Miss  Sands’  agent?  A.  I  didn’t 
understand  it;  I  knew  he  was”  (Rec.,  406). 

is  not  entitled  to  credence,  but  constitutes  merely  a 
repetition  of  the  like  attempt  made  in  the  Winchester 
“exchange”  transaction  to  shift  to  Mr.  Stevens  re¬ 
sponsibility  for  the  frauds  of  Early  &  Lampton. 

Criticism  at  />.  108  of  Appellant's  Brief  Regarding 

$873.69  Check  Item. 

We  claim  in  all  seriousness  that  even  the  balance 
of  $873.69  recited  in  Early  &  Lampton’s  $2,350 
statement  of  April  10,  1906,  was  not  received  by  the 
plaintiff,  but  only  $473.69  thereof  was  actually  re¬ 
ceived.  It  will  be  observed  by  reference  to  said 
$2,350  statement  that  the  balance  of  $873.69  is  re¬ 
cited  to  have  been  given  by  check  to  the  plaintiff, 
although,  as  already  seen,  the  statement  was  never 
furnished  to  Miss  Sands.  At  Rec.,  393,  in  response 
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to  our  call  at  Rec.,  392,  Early  produced  a  cancelled 
check  of  Charles  Early,  special,  dated  April  10, 
1906,  for  $873.69  drawn  on  the  American  National 
Bank  to  the  order  of  plaintiff,  and  bearing  plaintiff’s 
endorsement  on  the  back  thereof.  1  his  check  bears 
upon  the  face  thereof  at  the  top  the  following 
“Lot  24  Sqr.  882,”  and  has  stamped  on  its  face 

Apr 

R  1 1  T 
“1906" 

together  with  the  word  PAID  perfoiated 
through  the  check  (Rec.,  393).  We  further  proved 
bv  the  bank  records  of  the  American  National  Bank 
that  on  April  10,  1906,  a  deposit  of  $473-69  was 
made  by  someone  to  the  credit  of  plaintiff  s  account 
in  said  bank  (Rec.,  438).  We  endeavored  to  locate 
the  original  deposit  slip,  but  the  bank  officials  were 
unable  to  find  the  same  (Rec.,  438).  At  Rec.,  434, 
Miss  Sands  identified  her  signature  on  the  back  of 
said  $873.69  check,  saying: 

‘•Q.  Did  you  ever  retain  $400  out  in  de¬ 
positing  any  check  that  you  rceall?  A.  I 
never  did. 

O.  Do  you  recognize  your  signature  on 
the" back  of  this  check?  A.  Yes,  that  is  my 
signature;  that  is  all  I  know  about  it. 

O.  Is  your  recollection  definite  enough  to 
enable  you  to  be  positive  one  way  or  the 
other  as  to  whether  you  received  $873.69, 
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kept  $400  out  for  some  purpose  or  other,  and 
deposited  the  balance,  $473.69?  A.  I  feel 
positive  I  never  did  that.  If  I  had  had  the 
entire  use  of  that  money  I  am  positive  I 
would  have  deposited  the  whole  amount  and 
drawn  the  rest  by  check,  because  that  is  only 
what  I  would  do.  I  would  never  cash  it  and 
draw  a  part  and  use  a  part,  because  I  had 
no  use  for  that  amount  of  money,  $400  and 
some  dollars. 

Q.  Do  you  know  of  any  purpose  to  which 
you  could  have  applied  $400  at  that  time? 
A.  Absolutely  no  purpose. 

“Q.  How  did  you  pay  for  the  transporta¬ 
tion  of  your  mother  and  yourself?  A.  By 
check  to  the  International  Mercantile  and 
Marine.”  (Rec.,  434-) 

Under  cross-examination  by  Mr.  Darlington  at 
Rec.,  437,  plaintiff  further  testified: 

“Q.  Where  is  the  check  that  you  gave  to 
the  International  Merchant  Marine  Com¬ 
pany?  A.  I  haven’t  it.  I  didn’t  know  I 
ought  to  keep  checks  then,  and  I  didn’t  keep 
them  all. 

Q.  Do  you  remember  how  much  it  was 
✓  for?  A.  I  can’t  tell  you  that. 

Q.  Wasn’t  it  for  the  amount  of  the  trans¬ 
portation?  A.  I  think  there  were  two  sepa¬ 
rate  checks.  One  for  transportation  and  one 
for  travelers’  checks  that  I  bought. 

Q.  Do  you  know  what  the  total  amount 
was?  A.  I  don’t  know.” 

At  Rec.,  436,  Miss  Sands  also  testified,  under 
cross-examination  by  Mr.  Darlington: 
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“Q.  And  you  did  endorse  this  check  of 
Charles  Early,  special,  did  you,  dated  April 
io,  1906?  A.  Yes. 

Q.  For  $873.69?  A.  Yes. 

O.  What  explanation  can  you  give  us  of 
your  doing  that  if  you  didn’t  get  the  money? 
A.  Well ,  /  endorsed  the  $3500  note .  /  sup¬ 
pose,  and  didn't  get  the  money." 

Your  Honors  will  thoroughly  understand  what 
Miss  Sands  means  by  her  reference  to  the  $3500 
note  matter  after  reading  our  discussion  of  the 
fraud  in  connection  therewith  (which  will  be  the 
next  in  order  of  the  transactions  discussed  in  this 
brief).  The  fraud  practiced  upon  the  plaintiff  in 
connection  with  said  $3500  note  consisted  in  Early 
&  Lampton,  through  Lampton,  taking  from  Kehoe 
(the  maker  of  the  note)  on  March  31,  1905,  a  $3,200 
check  to  the  plaintiff’s  order,  as  in  full  payment  of 
said  note,  and  at  the  time  securing  plaintiff’s  en¬ 
dorsement  on  said  check  through  a  trick  or  device 
by  which  plaintiff  was  not  made  aware  of  the  fact 
that  she  was  endorsing  a  check.  Lampton  there¬ 
upon  cashed  said  check,  but  thereafter  represented 
to  the  plaintiff  and  her  mother  for  several  years 
following  that  the  $3500  note  was  still  in  existence 
and  unpaid.  In  fact,  as  late  as  November,  1907, 
Lampton  made  payments  to  plaintiff  which  he  rep¬ 
resented  to  her  to  be  interest  paid  by  Kehoe  on  the 
note,  and  on  May  29,  1906, — one  year  and  two 
months  after  Lampton  had  surrendered  said  note 
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to  Kehoe  and  cashed  said  check  without  the  knowl¬ 
edge  or  consent  of  the  plaintiff, — Lampton  gave  to 
plaintiff  a  written  receipt  for  said  $3500  note  as 
still  being  in  existence  and  held  for  use  as  security 
in  an  investment  referred  to  in  said  receipt. 

Neither  the  plaintiff  (Rec.,  434),  nor  her  mother 
(Rec.,  427-8),  remembers  anything  about  the 
$873.69  check  of  April  10,  1906,  but  they  both  re¬ 
member  (Rec.,  427-8  and  433)  the  $637.04  check  of 
May  22,  1906  (Rec.,  450).  Mrs.  Sands  testified : 

“I  knew  of  the  $600;  the  other  I  didn’t 
know.”  (Rec.,  428). 

We  submit  that  the  facts  and  circumstances  in 
connection  with  this  $873.69  check  all  point  to  one 
conclusion,  namely:  That  the  check  was  presented 
at  the  receiving  teller's  window  of  the  American 
National  Bank  by  someone  well  known  to  the  bank, 
accompanied  by  a  deposit  slip  in  plaintiff’s  name 
listing  the  check  thereon,  with  a  withdrawal  of 
$400  in  cash  and  the  balance  of  $473.69  being  passed 
to  plaintiff’s  credit.  Lampton  was  well  known  at 
the  American  National  Bank,  being  the  principal 
bank  where  he  deposited  his  funds  under  cover  of 
his  wife’s  name,  as  follows,  “James  J.  Lampton, 
agent  for  Anne  L.  Lampton”  (Rec.,  228,  230,  236), 
and,  moreover,  Lampton  was  the  person  who  intro¬ 
duced  the  plaintiff  to  the  American  National  Bank 
(Rec.,  202).  After  having  secured  plaintiff’s  en¬ 
dorsement  upon  said  $873.69  check  through  a  trick 


or  device  similar  to  that  practiced  by  him  in  con¬ 
nection  with  said  $3500  Kehoe  note,  there  would 
have  been  no  difficulty  in  Lampton  taking  the  check 
to  said  bank  and  making  a  deposit  of  $473.69 
thereof  to  plaintiff’s  credit,  and  retaining  the  other 
$400.  An  opportunity  for  such  fraud  thus  appear¬ 
ing,  and  the  existence  of  Early  &  Lampton’s  dis¬ 
honest  motives  also  appearing  from  their  other 
frauds,  is  not  the  testimony  of  Miss  Sands  and  Mrs. 
Sands  sufficient  to  establish  that  such  a  fraud  was 
in  fact  perpetrated?  Had  we  been  able  to  locate 
the  original  deposit  slip,  and  thereby  shown  that  it 
was  made  out  in  Lampton’s  handwriting,  the  fraud 
would  be  established  beyond  possible  doubt.  We 
made  every  effort  to  have  said  deposit  slip  located 
and  produced,  and  it  was  no  fault  of  the  plaintiff’s 
that  the  bank  officials  were  not  able  to  find  it.  Our 
claim,  therefore,  is  not  established  beyond  all  pos¬ 
sible  doubt,  but  we  submit  that  it  is  established  by 
persuasive  and  convincing  circumstantial  evidence, 
which  taken  in  connection  with  the  proof  of  other 
frauds  perpetrated  by  Early  &  Lampton  makes  out 
a  case  beyond  reasonable  doubt. 

Appellant’s  Sixteenth  Assignment  of  Error  seeks 
to  avoid  an  accounting  in  these  Navy  Yard  transac¬ 
tions,  which  the  Court  below  ordered,  finding  that 
the  defendants  were  Miss  Sands’  agents  in  the 
transactions. 
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$3500  KEHOE  NOTE. 

The  $3,500  promissory  note  here  involved  was 
drawn  Dec.  10,  1904,  by  William  J.  Kehoe  to  the 
order  of  Miss  Sands,  payable  one  year  after  date, 
with  interest  at  5  per  cent  payable  semi-annually, 
and  secured  on  the  Mintwood  Home  property 
(Rec.,  132).  Early  &  Lampton,  acting  as  Miss 
Sands’  agents,  received  this  note  from  Kehoe  and 
held  it  from  Dec.  10,  1904  until  Feb.  10,  1905,  when 
they  gave  it  to  Miss  Sands  (Rec.,  132).  The  fol¬ 
lowing  month,  March,  1905, — the  same  month  in 
which  Early  &  Lampton  perpetrated  their  frauds 
in  connection  with  the  Winchester  “exchange” 
transaction  already  discussed, — Miss  Sands  rede¬ 
livered  this  note  to  Early  &  Lampton,  through 
Lampton,  at  the  request  of  the  latter.  Miss  Sands 
testified : 


“In  March,  1905,  I  withdrew  the  note 
from  the  bank  because  I  thought  I  had  the 
opportunity  of  making  a  profit  of  about 
$1,000  to  $1,400  from  the  investment  which 
Mr.  Lampton  said  they  could  make  for  us.” 
(Rec.,  139.) 

“I  gave  the  note  to  him  so  that  they  might 
borrow  about  $2,000  on  it.  I  at  first  hesi¬ 
tated  because  my  father  was  ill  at  the  time 
and  I  thought  I  might  need  the  money,  and 
he  said  if  any  emergency  should  arise  we 


350 


would  be  perfectly  protected  by  the  firm; 
that  nothing  could  happen  to  the  note  be¬ 
cause  I  endorsed  it  simply  to  borrow  the 
$2,000  for  an  investment ,  and  that  in  ninety 
days  he  would  turn  over  to  us  a  profit  of 
from  $1,000  to  $1,400  from  this  transaction. 
I  felt  perfectly  safe  in  doing  it  then,  because 
I  felt  assured  that  I  was  protected  by  the 
firm.”  (Rec.,  139.) 

“I  hesitated  giving  it  up — taking  it  out  of 
the  bank,  and  Mr.  Lampton  replied  that  it 
was  perfectly  safe  in  the  hands  of  the  firm; 
that  Mr.  Early  had  plenty  of  money  and  he 
would  be  responsible  for  it  anyhow;  that  it 
was  perfectly  safe  in  their  hands.”  (Rec., 
205- ) 

These  are  merely  extracts  from  Miss  Sands’  tes¬ 
timony  on  the  subject,  and,  in  view  of  the  attack 
upon  it  made  in  Appellant’s  Brief,  her  full  testi¬ 
mony  is  important  to  be  read  (beginning  Rec.,  139, 
182,  186,  201,  and  205).  This  is  also  true  as  to  Mrs. 
Sands  (beginning  Rec.,  212,  219). 

Miss  Sands  constantly  inquired  after  her  said 
$3500  note  and  also  after  the  investment  which 
Early  &  Lampton  represented  that  they  were  mak¬ 
ing  for  her  with  $2000  borrowed  on  said  note.  Miss 
Sands  testified : 

“Q.  Did  you  ever  inquire  from  Early  & 
Lampton,  or  either  of  them,  concerning  the 
investment  that  was  to  have  been  made  with 
the  $2000  to  be  raised  on  this  $3500  note?  A. 
Yes,  sir. 


Q.  Who  did  you  ask?  A.  Asked  Mr 
Lampton. 

Q.  What  did  he  say?  A.  He  said  that  the 
first  trade  that  they  had  hoped  to  make  or 
expected  to  make  had  fallen  through,  but 
that  there  were  some  people  in  the  office 
just  a  few  minutes  before  we  came  who  ex¬ 
pected  to  buy  the  property,  and  it  was  only  a 

question  of  a  short  while  before  it  would  be 
disposed  of. 

Q.  Did  you  ever  inquire  further  about  the 
matter  ?  A.  Constantly  inquired. 

Q.  Did  you  ever  succeed  in  learning  anv- 

definite.  Always  put 
off  by  such  answers  as  that/’  (Rec.,  1*40.) 

I  think  the  first  inquiry  was  made  about 
the  time  the  ninety  days  were  up,  and  he  said 
the  sale  would  be  completed  within  that 
ninety  days,  and  when  the  sale  had  not  been 
completed,  and  we  had  not  reaped  the  large 
profit  that  it  was  represented  we  would 
make  from  the  sale,  we  naturally  inquired 
about  it.  (Rec.,  200.) 

Lampton  gave  Miss  Sands  a  receipt  for  this 
$3500  note  in  March  1905,  which  receipt  she  after- 
wards  lost  (Rec.,  169),  and  in  May,  1906,  the  in¬ 
vestment  in  connection  with  which  Early  &  Lamp- 
ton  held  said  note  being  still  pending,  as  she  was  in¬ 
formed  by  Lampton,  Miss  Sands  asked  Lampton 
foi  a  further  leceipt  for  said  note,  because  she  and 
her  mother  were  about  to  go  to  Europe  (Rec.,  139). 
Lampton  accordingly  gave  her  another  receipt  in 

May,  1906  (Rec.,  139),  reading  as  follows  (Rec., 
124)  : 
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“Washington,  D.  C.,  May  29th. 

Received  of  M.  C.  Sands  $3,500  $  of  Ke- 
]loe's__a  receipt  was  given  at  the  time  said 
note  was  given  to  borrow  $2000  to  be  used 
to  purchase  lots  she  having  >4  interest  in 
said  lots  and  to  share  in  the  profit  of  said 

.'°tS‘  JAMES  J.  LAM PTOX." 

Miss  Sands  and  her  mother  sailed  for  Europe 
May  1906.  remaining  away  until  August  i<)07- 
In  October  1906,  plaintiff's  cousin,  Mrs.  Ida  Stevens 
Malcolm,  received  a  letter  from  plaintiff,  written  in 
September,  1906,  from  Lucerne,  stating  that  intei 
est  money  was  due  on  a  note  from  Kehoe  held  by 
Early  &  Lampton,  and  asking  her  to  get  it  and  pay 
storage  on  some  furniture,  whereupon  Mrs.  Mal¬ 
colm  called  at  Early  &  Lampton’s  office  about  it, 
and  Lampton  gave  her  a  check  for  se\ent\  some 

dollars  which  he  claimed  to  be  interest  that  he  had 
gotten  for  Miss  Sands  from  Kehoe  (Rec.,  116-7). 

While  in  Europe,  Miss  Sands  and  her  mother  wrote 
Early  &  Lampton  repeatedly  inquiring  after  the  va¬ 
rious  matters  of  Miss  Sands'  in  their  charge,  including 
this  S3500  Kehoe  note.  Lampton  was  the  member  of 
tbe  firm  to  whom  they  wrote,  because,  as  already 
appearing,  be  was  the  member  of  the  firm  who  had 
special  charge  of  Miss  Sands’  affairs  for  the  firm. 
In  a  letter  dated  Florence,  March  20,  1907,  Mrs. 
Sands  wrote  to  Lampton : 
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“Your8  °{  ^le  8th  to  Margaret  just  received. 

^ 011  unde  not  the  least  men¬ 
tion  about  what  we  are  to  do  over  here  with¬ 
out  money.  Do  you  realize  you  have  not  sent  us 
one  cent  for  over  two  months?  *  *  * 

You  said  not  a  word  about  the  Kclioc  note . 
Please  do  in  your  next  and  tell  me  you  have 
put  it  baek  in  bank  as  you  promised  me  you 
would.  *  *  *”  (Rec.,  337). 

Again,  in  a  letter  dated  Florence,  April  18,  1907, 
Mrs.  Sands  wrote  to  Lampton: 

^  ou  know  you  have  not  sent  us  any  money 
even  to  pay  our  board  with  since  the  4th  of 
January.  *  *  *  Certainly  if  you  can’t 

send  us  any  money  I  will  have  to  try  someone 
else,  and  if  I  do  it  will  be  a  great  reflection 
on  Vou,  especially  when  you  remember  that  we 
have  security  enough  tied  up  in  your  hands 
(the  Kehoe  note  I  refer  to)  to  get  us  this 
money  without  begging  you  for  it.  It  is  a 
shame  the  way  you  have  treated  us.  By  ‘you’ 
T  mean  your  drill.  T  certainly  expected  more 
from  you  if  I  didn’t  your  partner;  at  least  I 
think  we  are  entitled  to  a  reply.  *  *  *” 
Rec.,  340-1). 


✓ 

Miss  Sands  herself,  in  a  letter  dated  Florence,  May 
7>  l9 °7>  wrote  to  Lampton: 

Y\  hy  is  it  that  for  over  four  months  we 
have  not  received  a  cent  from  your  firm  and 
moreover  no  explanation  as  to  whv  nothing 
has  been  sent?  *  *  *  As  you^  hold  my 

note  for  $3500,  and  collect  all  my  rents,  it  is 
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only  quite  natural  that  I  expect  to  receive  reg¬ 
ularly  from  you  what  is  mine  *  *  *"  (Rec., 

340. 

Then  again,  in  a  letter  dated  Florence,  May  17, 
1907,  Mrs.  Sands  wrote  to  Lampton: 

“The  idea  Mr.  Lampton  of  you  having  all 
of  our  property  as  security  against  any  loss 
to  you  acting  in  the  way  you  are.  You  have 
no  right  to  hold  the  Kehoc  note ,  and  if  you 
don't  put  it  in  bank  right  away  I  will  cer¬ 
tainly  know  the  reason  why.  You  took  it  for 
ninety  days  and  now  it  is  going  on  three  years. 
You  assured  us  both  that  we  could  have  it  at 
any  time  we  demanded  it.  I  have  a  witness 
to  that  in  Flora  Britton.  W  ent  with  Margaret 
to  bank  to  get  it  then  we  told  he&  what  you 
had  said  about  making  us  fourteen  hundred 
dollars  in  90  days  or  return  the  note.  Xow  I 
want  this  done  without  further  trouble.  Now 
if  you  don't  send  11s  money  soon  I  will  be  in  a 
terrible  plight. 

MRS.  L.  SANDS. 

The  reason  1  say  put  the  note  in  bank  so 
we  can  get  money  on  it,  of  course  you  can't 
do  this;  the  idea  of  our  wanting  money  and 
you  holding  that  3500.00  and  depriving  us  of 
the  use  of  it  is  too  absurd  indeed"  (Rec.,  343). 

Miss  Sands  herself,  in  a  further  letter  dated  Flor¬ 
ence,  June  26,  1907,  wrote  to  Lampton: 

“I  don't  see  how  you  can  ignore  11s  this  way, 
&  pay  no  attention  to  our  letters  or  cables, 
when  you  know  full  well  how  really  critical  is 


, 


355 


our  position.  You  will  probably  receive  a  let¬ 
ter  from  me  on  July  ist,  in  which  I  enclose 
an  endorsed  note  for  $800.  I  don't  see  how 
you  can  refuse  to  send  me  this  when  you  know 
what  splendid  security  you  have,  both  in  my 
property  &  the  note  for  $3500  which  you  have 
had  now  so  long.  Hasn’t  it  yet  been  possible 
to  make  any  money  out  of  that  transaction? 
*  *  *”  (Rec.,  345-6). 

\\  hile  she  was  abroad,  Miss  Sands  wrote  one  let¬ 
ter  to  Early  personally  asking  him  why  she  had  not 
received  money  for  so  many  months,  her  letter  to 
Early  being  written  "probably  in  June  of  1907” 
(Rec.,  13S).  Early  wrote  her  in  reply  stating  that 
there  was  not  any  money  there  (Rec.,  138).  Miss 

Sands  identified  copy,  produced  by  Early’s  counsel, 
of  letter  dated  June  6,  1906,  signed — 

‘‘Early  &  Lampton 

Charles  Early”  (Rec.,  178-9) 

as  embodying  the  substance  of  the  letter  which  she 
1  ecei\  ed  from  Early,  said  letter  of  June  6,  1907, 
from  Early  stating — 

I  am  just  in  receipt  of  your  favor  of  May 
22nd,  and  note  contents”  (Rec.,  178). 

Miss  Sands  replied  to  Early’s  said  letter  (Rec., 

<ind  addressed  her  reply,  so  far  as  she  can 
recall,  to  Early  himself  (Rec.,  138  and  178),  but 
she  is  not  positive  whether  her  reply  was  addressed 
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to  Earlv  or  to  Lampton,  or  to  the  firm  (Rec.,  186). 
She  stated  in  her  said  reply  that  she  did  not  under¬ 
stand  why  Early  &  Lanipton  did  not  have 

money  for  her,  “because  they  had  so  many  blank 
* 

notes  and  had  been  collecting  the  rents  all.  the 
time”  (Rec.,  138),  and  she  also  probably  mentioned 
the  $3500  Kehoe  note  (Rec.,  186),  but  she  does  not 
remember  exactly  whether  she  mentioned  the  $35°° 
Kehoe  note  in  said  reply.  Miss  Sands  testified 
(Rec.,  186) : 

“I  don't  know;  I  probably  did. 

Q.  You  probably  did?  A.  I  probably  did. 
I  don’t  recall,  though,  exactly  what  I  did  tell 
him,  word  for  word. 

O.  You  remember  that  you  told  him  about 
th<T blank  notes,  do  you?  A.  Yes. 

Q.  And  don’t  remember  whether  you  told 
him  about  this  $3500  note?  A.  I  spoke  of 
several  things.  As  I  recall,  I  had  in  mind 
the  note  for  $3500  and  rent  accrued;  just 
which  ones  I  mentioned  I  don’t  remember 
exactly.” 

At  Rec.,  138,  we  made  the  following  call  upon 
the  defendants: 

“Mr.  Sullivan:  We  call  upon  the  defend¬ 
ants  to  produce  the  original  of  that  letter 
written  by  Miss  Sands.” 

We  followed  up  this  call  by  securing  from  the 
Court  a  subpoena  duces  tecum  commanding  Early 
to  produce  any  original  letters  from  Miss  Sands 
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or  Mrs.  Sands  (Rec.,  281-2).  Early  failed  to  pro¬ 
duce  any,  stating,  instead, — 

“I  never  received  any ”  (Rec.,  282). 

It  is  to  be  noted  that  Early  thus  refused  to  pro¬ 
duce  either  of  the  two  letters!  which  Miss  Sands 
had  testified  she  wrote,  his  claim  being  that  he 
never  received  any  letter  from  Miss  Sands.  Yet, 
it  is  also  to  be  noted  that  Early’s  said  letter  of  June 
6,  1907,  to  Miss  Sands,  which  he  later  testified 
(Rec.,  456)  was  written  by  himself,  expressly  re¬ 
ferred  to  the  receipt  by  him  of  a  letter  from  her 
dated  May  22nd.  At  p.  68  of  his  brief  in  the  Court 
below  Early  admits  that  he  received  this  letter 
from  plaintiff,  saying: 

“Only  one  letter  written  by  her  to  Early, 
to  which  he  replied  June  6,  ujo6  (should  be 
I9°7)y  receipt  of  which  is  admitted”  (p.  68, 
Early’s  brief  below). 

Early,  however,  has  so  far  adhered  to  his  testi¬ 
mony  that  he  “never  received  any”  letter  from 
Miss  Sands,  that,  although  it  is  positively  shown 
that  he  did  receive  at  least  one  letter  from  her  and 
probably  the  second  one  also  to  which  she  testified, 
he  has  never  produced  either  of  the  letters  in  re¬ 
sponse  to  the  subpoena  of  the  Court.  While  we 
were  unable,  therefore,  to  show  positively  that  Miss 
Sands  did  mention  said  $3500  Kehoe  note  directly 
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to  Early,  it  is  probable,  in  view  of  Miss  Sands’  tes¬ 
timony,  that  it  was  mentioned.  Yet  at  p.  90  of  Ap¬ 
pellant’s  Brief  an  effort  is  made  to  tell  the  Court, 
without  producing  either  of  Miss  Sands’  missing 
letters  or  even  giving  evidence  as  to  their  contents, 
what  one  of  said  letters  does  not  contain,  Early’s 
brief  stating  (p.  90  of  Appellant's  Brief) : 

"It  is  to  be  noted ,  too ,  that  the  many  letters 
written  by  appellee  and  her  mother  while  in  Eu¬ 
rope,  showing  their  urgent  need  of  money,  are 
with  a  single  exception  addressed,  not  to  Early 
&  Lampton,  but  ^o  J.  J.  Lampton,  and  that  this 
single  exception,  the  letter  addressed  to  Early , 
makes  no  mention  whatever  of  the  $3500  note , 
although  repeatedly  referred  to  in  the  letters 
to  Lampton,  indicating  that  the  appellee  and  her 
mother  well  understood  that  to  be  a  transac¬ 
tion  between  themselves  and  Mr.  Lampton.” 

Had  one  of  these  missing  letters  mentioned  said 
$3500  Kehoe  note,  as  is  probable  in  view  of  Miss 
Sands’  testimony,  such  fact  would  be  material. 
But,  if  the  fact  were,  as  is  contended  for  in  Appel¬ 
lant’s  Brief  (though  without  producing  either  of 
the  missing  letters  or  furnishing  any  evidence  as  to 
their  contents),  that  they  did  not  mention  this 
note,  such  failure  to  mention  it  would  hardly  be  of 
importance  in  view  of  the  other  facts  and  circum¬ 
stances  of  the  case. 

Miss  Sands  constantly  inquired  of  Lampton 
about  this  $3500  Kehoe  note  and  the  investment  of 
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$2000  which  was  to  have  been  borrowed  on  it  (Rec., 
200),  but  she  never  learned  anything-  defi¬ 
nite  as  to  the  exact  status  of  the  investment  (Rec., 
I4°)-  However,  Lampton  continued  his  orig-inal 
i  tpi  esentation  that  the  note  was  kept  intact _ 

“The  note  he  told  me  was  intact.  He  had 
simply  borrowed  the  money. 

Q.  Now,  where  was  it  that  he  told  you 
that,  Miss  Sands?  A.  In  the  office  of  Early 
and  Lampion’’  (Rec.,  200)— 


by  continuing-  to  pay  to  Miss  Sands  the  interest  on 
the  note  with  the  statement  that  the  interest  had 
been  collected  by  him  from  Kehoe.  Not  only  did 
he  pay  to  Airs.  Alalcolm  for  the  plaintiff  in  October, 
1906,  $70.  which  he  stated  to  be  interest  on  the  Ke¬ 
hoe  note  received  by  him  from  Kehoe,  but  as  late 
as  November,  1907,  he  paid  Miss  Sands  and  her 
mother  about  $20  additional  as  part  of  interest  on 
said  Kehoe  note  (Rec.,  140  and  215).  Miss  Sands 
testified  (Rec.,  140) : 

“Q.  What  was  the  last  payment  on  ac¬ 
count  of  interest  you  ever  received  on  that 
note?  A.  In  November,  1907,  mother  and  I 
received — we  were  tog-ether — about  $20, 
which  was  part  of  the  interest  due. 

Q.  Where  were  you,  and  who  paid  you 
that  $20?  A.  We  were  in  front  of  the  office 
of  Early  &  Lampton,  and  it  was  handed  to 
me  by  Mr.  Lampton. 
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Q.  Did  he  make  any  explanation  of  what 
it  was  for?  A.  He  said  it  was  part  of  the  in¬ 
terest  on  the  Kehoe  note." 

Mrs.  Sands  testified  (Rec.,  215) : 

“O.  Were  you  ever  present  at  any  time 
when  any  money  was  paid  by  Mr.  Lampton 
as  interest  on  the  $3500.  Kehoe  note.-"  A. 
Oh,  yes. 

O.  When  was  the  last  occasion?  A.  The 
last  occasion  was — it  must  have  been  in  No¬ 
vember;  it  was  shortly  after  we  came  back 
to  the  city,  and  he  paid  it  standing  out  on  his 
steps  of  the  office  there.  That  was  the  last 
that  he  gave  us  as  the  interest  on  the  Keho*e 
note. 

O.  What  year  was  that?  A.  It  was  1907. 

Q.  How  much  did  he  pay  you  on  that  oc¬ 
casion?  A.  I  think  it  was  twenty  dollars,  if 
I  remember  right.” 

At  no  time  did* Miss  Sands  learn  from  Early  & 
Lampton  that  her  $3500  Kehoe  note  had  been 
cashed  (Rec.,  140,  199,  200),  but  on  the  contrary,  as 
already  shown,  they  led  her  to  believe  at  all  times 
that  the  note  was  intact.  About  the  end  of  De¬ 
cember,  1907  (Rec.,  413),  Miss  Sands  employed 
Mr.  Warner  as  her  counsel  to  endeavor  to  get  a 
settlement  from  Early  &  Lampton  covering  all  of 
Miss  Sands’  affairs  which  had  been  entrusted  to 
them,  including  the  $3500  Kehoe  note.  Mr.  War¬ 
ner  called  upon  Early  &  Lampton  for  an  explana¬ 
tion  as  to  this  $3500  note  (Rec.,  415).  Mr.  Warner 
testified,  cross-examined  by  Mr.  Darlington: 
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“A.  I  asked  an  explanation  of  the  $3500 
note;  I  asked  that  from  Mr.  Early  specif¬ 
ically,  and  I  asked  that  from  Mr.  Lampton 
specifically. 

Q.  You  were  informed  by  Mr.  Early,  were 
you  not,  that  he  had  nothing-  to  do  with  the 
$3500  note,  and  knew  nothing  about  it?  A. 

I  was  informed  by  Mr.  Early  that  I  would 
have  to  see  Mr.  Lampton  as  to  that  transac¬ 
tion. 

Q.  W ere  you  not  informed  by  him  that  he  - 
had  nothing  to  do  with  the  $3500  note  and 
never  heard  of  it?  A.  That  I  cannot  say.” 
(Rec.,  415.) 

“I  never  got  further  than  the  attempted 
explanation  of  the  $3500  note,  after  I  had 
made  from  fifteen — from  ten  to  thirty  ap¬ 
pointments  over  the  telephone  with  Mr. 
Lampton,  and  sometimes  with  Mr.  Early  for 
Mr.  Lampton,  to  explain  this  $3500  note,  and 
when  we  finally  gathered  together  there  to 
explain  this  transaction  I  told  Mr.  Lamp- 
ton  right  then  and  there  that  the  explanation 
was  not  sufficient,  and  that  I  could  not  af¬ 
ford  to  spend  my  time  making  appointments 
that  were  treated  in  such  a  trivial  way.” 
(Rec.,  415.) 

Mr.  Warner  further  testified,  under  cross-exam¬ 
ination  by  Mr.  Poe: 

“Q.  Mr.  Warner,  what  explanation  did 
Mr.  Lampton  give  you  with  reference  to  the 
$3500  note,  which  you  say  was  unsatisfac¬ 
tory  to  you.  A.  Well,  he  got  out  a  half  a 
dozen  or  a  dozen  blank  or  stub  books,  and  I 
figured  up,  after  going  through  all  four — 
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possibly  two  or  three  or  four  hundred  bills, 
wherever  he  alleged  a  payment  that  he  had 
made  on  behalf  of  Miss  Sands,  and  that  was 
all  he  could  produce;  and  I  told  him  at  the 
time  ‘This  is  very  unsatisfactory;  I  cannot 
accept  these  explanations  of  yours.  If  they 
were  all  it  would  be  insufficient,  and,  as  it  is 
they  are  for  only  a  mere  nominal  sunT.” 
(Rec.,  421.) 

“///.s'  (Lampton  s)  cl  aim,  was  that  he  had 
distributed  the  money  and  that  he  was  per- 
*  _  tectly  willing  to  give  me  an  explanation  of  it, 
and  when  I  went  to  get  the  explanation  of  it 
/  got  an  explanation  in  a  very  superficial  sort 
of  a  way ,  of  a  few  hundred  dollars ”  (Rec 
4  22). 

Mr.  Warner  thus  learned  from  Lampton  that  this 
$35°°  Kehoe  note  had  been  paid  by  Kehoe,  though 
not  accounted  for  to  Miss  Sands.  Air.  Warner  was 
without  information  as  to  the  date  when  Kehoe  paid  it, 
but  he  seems  to  have  understood  from  Lampton  that 
it  was  after  its  maturity  (which  was  Dec.  10,  190s) 

and  prior  to  the  W  inchester  foreclosure  sale  ( which 

was  Oct.  1,  1907).  So  understanding  (but  being 

Cj  V  o 

without  information  as  to  the  fact,  concealed  by  Early 
&  Lampton  from  Miss  Sands,  that  the  note  had  been 
discounted  before  nwtuntw  .namely  on  March  ti 
1903,  for  $3200),  and  having  in  mind  that  Early  & 
Lampton,  who  were  the  general  agents  for  Miss 
Sands,  must  have  been  empowered  by  her  to  col¬ 
lect  said  note  for  her  after  its  maturity,  Mr.  Warner 
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(in  view  of  Lampton’s  admission  that  the  $3500 
Kehoe  note  had  been  collected  for  Miss  Sands,  and 
Mr.  Warner’s  lack  of  knowledge  that  Early  &  Lamp- 
ton  had-  received  the  note  from  Miss  Sands  in  March 
1905,  long  before  its  maturity,  and  not  in  1906,  after 
its  maturity,  made  the  allegation  in  preparing  the 
original  bill,  filed  herein  March  26,  1908,  that  the 
note  was  (<not  paid  at  maturity  but  that  “sometime  in 
1906  Miss  Sands  “endorsed  the  same  and  placed  the 
said  note  in  the  hands  of  defendants,  Charles  Early 
and  James  J.  Lampton  for  collection  for  her  account” 

(  Par.  5,  original  bill,  Rec.,  2),  “And  furthermore,  that 
on  October  1,  1907,  the  said  defendants,  Charles  Early 
and  James  J.  Lampton,  had  in  their  possession  the 
proceeds  of  the  above  described  note  of  William  J. 

Kehoe,  which  they  had  collected”  (Par.  to,  original 
bill,  Rec.,  4). 

More  than  two  years  after  the  filing  of  this  origi¬ 
nal  bill  an  intervening  petition  was  filed  herein  (Sept. 
I7y  Rec.,  17),  by  Kehoe,  from  which  it  appeared 
that  the  said  $3500  Kehoe  note  had  been  paid  by  him 
on  March  31,  1905,  long  before  its  maturity.  Upon 
learning  this  fact,  and  also  then  learning  the  further 
fact  that  said  note  had  been  discounted  for  $3200,  in¬ 
stead  of  being  paid  in  full,  Miss  Sands’  subsequent 
counsel,  Mr.  Sullivan,  stated  in  the  Amended  and 
Supplemental  Bill  drafted  by  him  and  filed  herein 
Nov.  18,  1910  that: 
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“On,  to-wit,  March  31,  I9°5»  sajc^  Early 
and  Lampton  surrendered  to  said  Kehoe  the 
said  $3500  note  referred  to  in  the  preceding 
paragraph,  and  wrongfully  accepted  as  in  full 
satisfaction  thereof  the  sum  of  $3-00  only 
( Par.  6  Am.  &  Supl.  Bill,  Rec.,  21 ). 

“She  avers  that  said  Early  and  Lampton  are 
chargeable  in  such  full  and  complete  account¬ 
ing,  among  other  things  *  *  *with  the  full 

principal,  together  with  interest,  on  the  $35°° 
note  of  said  Kehoe  dated  December  10,  1904, 
for  which  said  Early  and  Lampton  accepted 
$}200,  on,  to-wit,  March  31,  I9°5'  as  n]  tu.H 
satisfaction,  as  set  up  in  paragraph  6  of  this 
bill.  Complainant  further  avers  that  only  very 
recently,  to-wit,  during  the  last  few  months, 
did  she  learn  of  the  aforesaid  transaction  of 
March  31,  1905*  in  the  matter  of  said  $3500 
note:  that  in,  to-wit,  the  month  of  October 
1 906.  said  Early  and  Lampton  paid  to  one 
Mrs.  Wallace  Malcolm  for  your  complainant 
a  sum  of  about  $70  which  they  represented 
was  interest  on  said  $35°°  Kehoe  tiote,  and  in, 
to- wit,  the  month  of  November  1907  said 
Early  and  Lampton,  still  deceiving  your  com¬ 
plainant  concerning  said  note,  paid  her  between 
$10  and  $20  on  account,  as  they  represented 
(although  falsely),  of  interest  on  said  $3500 
Kehoe  note"  (Par.  17  Am.  &  Supl.  Bill,  Rec., 

28-29). 

Early's  answer  to  Miss  Sands’  Amended  and  Sup¬ 
plemental  Bill  denies  that  Early  &  Lampton  sur¬ 
rendered  said  $3500  note  to  Kehoe  and  accepted  $3200 
in  satisfaction  thereof,  and  a\ers. 
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“W  hile  without  personal  knowledge  in  that 
regard,  he  is  informed  and  believes,  as  stated 
in  his  answer  to  the  original  bill  in  this  cause, 
and  he  accordingly  avers,  that  the  said  prom¬ 
issory  note  zcas  paid  to  the  complainant  her¬ 
self,  by  the  said  William  J.  Kehoe,  by  his 
check  payable  to  her  order”  (Par.  6,  Early's 
answer,  Rec.,  48). 

Lampton's  answer  to  the  original  bill  stated: 

“Answering  the  fifth  paragraph  of  the  said 
bill  of  complaint,  this  defendant  admits  that 
the  complainant  was  the  owner  of  the  note  of 
Wm.  J.  Kehoe  therein  described,  but  avers  that 
prior  to  its  maturity  complainant  procured  it 
from  the  bank  in  which  she  had  it  for  safe 
keeping,  and  brought  it  to  this  defendant,  who 
obtained  for  it  from  said  Kehoe  his  cheek  in 
full  payment  therefor,  which  check  was  drawn 
to  the  order  of  complainant,  and  was  endorsed 
by  her  to  this  defendant  in  order  that  this  de¬ 
fendant  might  pay  zvith  its  proceeds  z’arious 
outstanding  obligations  of  the  complainant; 
that  he  did  so  apply  said  proceeds  to  such  pay¬ 
ments,  which  absorbed  the  entire  amount  of 
said  check,  and  he  has  alzvays  been,  and  now  is 
ready  to  make  a  full  and  complete  account  to 
the  complainant  for  his  said  payments  and  dis¬ 
bursements  and  at  her  request/’  (Par.  4, 
Lampton’s  original  answer,  Rec.,  16). 

but  Lampton’s  answer  to  the  Amended  and  Supple¬ 
mental  Bill,  admits  the  payment  by  Kehoe  to  have 
been  only  $3200  and  also  admits  the  date  of  pay¬ 
ment  to  have  been  March  31,  1905,  as  al- 
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leged  in  Miss  Sands’  Am.  and  Suppl.  Bill,  though 
he  had  refrained  up  to  that  time  from  giving  any 
date  of  payment,  Lampton  adding,  however,  that 
he — 


“applied  it  in  settlement  of  his  account  with 
the  plaintiff  for  moneys  theretofore  advanecd 
by  him  for  her  account  and  at  her  request” 

( Par.  6,  Lampton’s  answer  to  Am.  &  Suppl. 
Bill,  Rec.,  38). 

Lampton  made  no  response  to  the  averment  of  the 
Amended  and  Supplemental  Bill  respecting  “inter¬ 
est”  paid  by  Early  &  Lampton  to  Miss  Sands  in 
October,  1906,  and  November,  1907,  on  said  note  in 
pursuance  of  their  concealment  from  her  of  the 
fact  that  the  note  had  been  previously  discounted 
on  March  31,  1905,  Lampton’s  answer  to  said  Par. 
1 7  of  Am.  &  Suppl.  Bill  (Rec.,  42)  stating  simply: 

“Further  answering  said  paragraph,  this 
defendant  submits  that  he  has  already  ex¬ 
plained  in  this  his  answer  this  transaction  of 
the  thirtv-five  hundred  dollar  Kehoe  note,  for 
which  the  plaintiff  received  William  J.  Kehoe's 
check  for  thirty-two  hundred  dollars,  payable 
to  her  order,  endorsed  by  her  to  this  defendant, 
and  every  dollar  of  the  proceeds  of  which  was 
applied  to  the  payment  of  her  obligations  and 
under  her  instructions  and  supervision  and  in 
repayment  to  this  defendant  of  sums  thereto¬ 
fore  advanced  by  this  defendant  to  her  (Par. 
17,  Lampton’s  answer  to  Am.  &  Suppl.  Bill., 
Rec.,  42). 
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I  lie  three  contentions  urged  upon  the  Court  by  the 

detendants  in  respect  to  this  $3500  Kehoe  note  trans- 
action  are: 


Ist  Hierl  nIlSM  Sa?ds  received  the  $3200  Kehoe 
thp  n  1  an"  -  ,^1’  I<^°5>  and  endorsed  it  for 

Zr\r  f0>  having  LamPton  pay  Miss 

supervistl?’  °nS  "nder  her  instructio-  a"d 

2nd.  That  Lampton  applied  the  entire  proceeds  of 
sa.d  check  for  Miss  Sands’  benefit  in  accord- 

ance  with  her  instructions,  and  that  he  has 

tuny  accounted  therefor  herein. 

Tiiat  m  any  event  Lampton  alone  is  liable 

and  not  the  firm  of  Early  &  Lampton,  for  whaN 

fraiul  and  concealment  was  practiced  in 
this  transaction. 
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1.  .Is  to  Miss  Sands  endorsement  of  $3200  check. 

Kehoe  testified  that  on  March  31.  1905,  he  gave  to 
Lampton  Ins  (Kehoe's)  check  for  $3200,  drawn  to 
the  order  of  Margaret  C.  Sands  (Rec.,  243),  the  cir¬ 
cumstances  with  respect  to  the  giving  of  said  check 
to  Lampton  being': 


LamPton  came  to  me  and  said  that 
-  iss  Sands  would  like  to  have  her  note  for 
S35op  paid  in  advance,  I  don’t  remember  how 
much,  some  six  months,  I  believe,  to  run,  and 
wanted  to  know  whether  I  would  buv  it  or 

t£li  ej1L-Up’-p  /  said  1  thought  I  would  and 
asked  him  if  he  would  give  any  discount  on 

it.  He  said  he  would,  that  he  would  take 
$3200  for  this  $3500  note,  and  I  accepted  it 
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and  gave  him  his  check  and  took  his  note” 
(Rec.,  243.) 

Kdioe  produced  the  canceled  $3200  check  for  the 
purpose  of  having  same  copied  into  the  record,  which 
was  done  (  Rec.,  243),  the  check  showing  two  endorse¬ 
ments,  namely : 


“Pay  to  J.  J.  Lampton 
Margaret  C.  Sands.” 

“J.  J.  Lampton.” 

(Rec.,  243). 

Miss  Sands  testified: 

“O.  Did  not  he  (Lampton)  tell  you  that  he 
was  going  to  cash  that  note?  A.  He  never 
mentioned  it.  T  would  not  have  consented  to 
that. 

O.  Didn't  he  tell  you  that  Mr.  Kehoe  had 
offered  to  discount  it  for  $3,200,  and  that  he 
wanted  it  for  that  purpose?  A.  I  never  heard 
of  it. 

Q.  When  did  you  first  learn  that  he  had  re¬ 
ceived  $3,200  from  Mr.  Kehoe  for  it?  A.  I 
didn't  know  anything  about  it  until  I  heard  it 
from  my  counsel. 

Q.  About  how  long  ago?  A.  Within  tlie 
last  year  or  two”  (Rec.,  140). 

“Q.  I  will  ask  you  to  state  whether  or  not 
you  endorsed  in  March,  1903,  a  check  drawn  to 
your  order  hv  \\  illiam  J.  Kehoe  for  S3200? 
A.  I  did  not  endorse  it,  knowing  that  it  U'as  a 
eheek.  I  endorsed  the  note  for  $3500  at  that 
time. 


369 


Q.  How  many  papers  altogether  have  you 
endorsed  for  the  firm  of  Early  &  Lampton 
during  vour  business  relations  with  them,  Miss 
Sands?  A.  I  could  not  say. 

Q.  Hid  you  make  it  a  practice  to  read  the 
papers  before  signing  them?  A.  /  10  as  not 
particular  about  doing  that ,  because  I  trusted 
the  nr  ( Rec.,  143). 

Cross-examined  by  Mr.  Darlington,  Miss  Sands 
further  testified: 

Q.  Now,  when  you  withdrew  the  Kehoe 
$3500  note  from  the  Riggs  National  Bank  and 
gave  it  to  Mr.  Lampton,  you  say  that  you  en¬ 
dorsed  it?  A.  Yes. 

Q.  How  many  papers  did  you  endorse  then? 
A.  One. 

Q.  Only  one  ?  A.  Yes. 

Q.  Didn  t  you  endorse  both  the  note  and 
another  paper?  A.  I  don't  remember  seeing 
any  other  paper. 

Q.  Did  you  ever  endorse  any  paper  without 
knowing  what  it  was  ?  A.  Not  that  I  know  of. 

1  did  not  always  read  every  paper  through. 

Q.  But  you  knew  the  general — looked  at  the 
paper  to  see  what  it  was  before  endorsing  it? 
A.  Yes. 

O.  Can  you  explain,  Miss  Sands,  how  you 
endorsed  the  check  payable  to  your  order  with¬ 
out  knowing  it?  A.  I  haven’t  the  faintest 
idea.  I  never  endorsed  that  check  knowing 
that  it  zvas  a  check. 

Q.  And  you  say  that  while  you  did  not  read 
papers  through  before  signing  you  always 
looked  at  them  to  see  what  thev  were  before 
signing?  A.  Yes,  I  did. 
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0.  Why  did  you  do  that?  A.  In  order  to 
have  an  idea  of  what  I  was  doing  as  much 
as  I  could  have,  with  what  business  knowl¬ 
edge  I  had. 

Q.  You  were  not  willing  to  sign  your 
name  without  knowing  what  you  were  do¬ 
ing?  A.  No. 

Q.  Why  not?  A.  Because  I  thought  that 
would  be  a  foolish  thing  to  do,  because  if  I 
read  a  paper,  if  it  was  intricate  in  business 
matters,  I  knew  nothing  about  it  after  I  had 
finished.  I  relied  entirely  upon  my  agents’ 
judgment. 

Q.  But  you  had  drawn  checks  yourself 

#'W  90  «/ 

frequently,  hadn’t  you?  A.  Yes. 

O.  And  there  was  nothing  about  a  check 
that  you  couldn't  understand?  A.  No. 

O.  That  is  not  intricate?  A.  Not  at  all.” 
(Rec.,  161-2). 

Further  cross-examined  by  Mr.  Poe,  Miss  Sands 
testified : 

“O.  Did  you  have  any  dealings  with  Mr. 
Charles  Early  with  reference  to  this  $3500 
note?  A.  I  didn't  see  him  personally  about 
it,  but  I  supposed  he  was  going  to  transact 
the  business. 

O.  You  had  no  conversation  with  him  in 
reference  to  it  ?  A.  No,  I  rarely  did  in  any 
matter. 

Q.  But  I  am  speaking  now  as  to  whether 
in  point  of  fact  you  did  have  any  dealing 
with  Mr.  Charles  Early  with  reference  to 
this  $3500  note?  A.  No,  I  didn’t  speak  to 
him  personally  about  it. 

Q.  Your  dealings  were  then  exclusively 
with  Mr.  James  J.  Lampton  with  reference 
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to  this?  A.  As  a  member  of  the  firm  I 
always  spoke  to  Mr.  Lampton. 

Mr.  Poe:  I  move  to  strike  out  that  ‘as  a 

member  of  the  firm,  as  being-  a  conclusion  of 
law. 

Q.  I  merely  want  to  ask  you  with  whom 
individually  you  had  your  transactions  with 
reference  to  the  $3500  Kehoe  note  in  March 

1905?  A.  With  Mr.  Lampion/’  (Rec 
198.)  v  ’ 

Q*  And  youi  transactions  with  reference 
to  it  were  exclusively  with  Mr.  James  J. 
Lampton  personally?  A.  Personally ;  I  al¬ 
ways  saw  him  personally  about  everything. 

Q.  Now,  what  was  the  transaction — did 
\  ou  gi\  e  the  note  to  him  ?  A.  I  gave  the 
note  to  Mr.  Lampton  and  he  told  me  it  would 
ae  necessary  to  endorse  it  so  that  he  might 
borrow  the  $2000  to  make  the  investment. 

Q.  Now,  when  did  you  next  see  the  note? 
Did  you  stay  there  until  he  went  out,  or  did 
\ ou  leave  it  with  him  for  a  day  or  two?  A. 

I  never  saw  it  again. 

Q.  Well,  when  did  you  get  the  money  for 
it  ?  A.  I  never  got  a  cent  for  it. 

Q.  W  hen  did  he  get  anything  for  it  in 
your  presence  ?  A.  He  never  got  a  cent  for 
it  in  my  presence. 

Q.  Did  you  ever  sign  any  check  or  endorse 
any  check  drawn  by  Mr.  William  J.  Kehoe  in 
payment  of  this  note  for  $3500?  A.  I  never 
did,  to  my  knowledge. 

Q.  How  did  you  expect  Mr.  Lampton  to 
get  the  proceeds  of  the  note?  A.  W^hat  do 
you  mean,  the  whole  amount? 

Q.  Yes.  How  did  you  expect  him  to  nego¬ 
tiate  the  note?  A.  I  didn’t  know  anything 
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about  it.  He  told  me  he  could  borrow  $2000 
on  it  if  I  endorsed  the  note,  but  beyond  that 
I  know  nothing  about  the  transaction. 

y.  Now,  Miss  Sands,  I  am  going  to  ask 
you  this  question  categorically:  Did  you  au¬ 
thorize  the  retirement  of  that  note  by  Wil¬ 
liam  J.  Kehoe  in  consideration  of  $3200?  A. 
I  never  did,  and  there  was  no  necessity  for 
such  a  thing. 

Q.  Did  you  ever  endorse  Mr.  William  J. 
Kehoe’s  check  drawn  to  your  order  for  $3200 
in  extinguishment  of  that  note?  A.  I  never 
did  knowing  that  it  was  for  any  such  pur¬ 
pose. 

y.  What  do  you  mean  by  ‘knowing  it  was 
for  any  such  purpose?’  A.  Because  I  never 
knew  that  his  check  had  been  endorsed  by 
myself  until  I  was  informed  by  my  counsel. 

y.  Did  you  ever  endorse  any  check  drawn 

by  William  J.  Kehoe?  A.  I  have  no  recol¬ 
lection  of  it  in  my  life,  unless  it  was  some¬ 
thing  in  exchange  for  the  Mintwood  prop¬ 
erty. 

O.  I  ask  you  whether  you  endorsed  Mr. 
Kehoe's  check  in  March,  1905,  for  $3200?  A. 
I  never  did,  not  knowing  that  it  was  a  check. 

O.  What  do  you  mean  by  that?  A.  Be¬ 
cause  I  have  learned  subsequently  that  this 
check  was  endorsed  by  myself,  but  I  never 
saw  the  face  of  the  check. 

y.  From  whom  did  you  learn  that?  A. 
From  my  counsel. 

O.  When  did  you  learn  it?  A.  I  could 
nor  tell  you  just  when  I  learned  it.  Since  I 
consulted  them. 

y.  Was  it  since  this  supplemental  bill  was 


filed?  A.  I  don’t  know,  unless  I  appeal  to 
my  counsel. 

Q.  Well,  was  it  just  before  we  began  to 
take  testimony  here  that  you  learned  it?  A. 
No,  it  was  before  that.  I  never  saw  a  check 
of  Mr.  Kehoe’s,  or  any  one  else’s,  for  $3200; 
never  saw  the  face  of  it.”  (Rec.,  198-199). 

Mrs.  Sands  testified,  under  cross-examination  by 
r.  Poe: 

“Q.  Mrs.  Sands,  were  you  present  when 
your  daughter  gave  Mr.  Lampton  the  $3500 
Kehoe  note?  A.  I  certainly  was,  yes,  sir. 

Q.  Whereabouts  was  it?  A.  In  his  office. 
Q.  Where  was  Mr.  Kehoe  at  that  time? 
A.  I  have  no  idea. 

Q.  Mr.  Kehoe  got  possession  of  that  note, 
did  he  not?  A.  I  don’t  know  anything  about 
that. 

Q.  The  note  was  cashed  by  Mr.  Kehoe, 
wasn’t  it  afterwards?  A.  Never  that  we 
knew  of. 

Q.  Neither  you  or  your  daughter  ever 
knew  of  Mr.  Kehoe’s  having  cashed  this 
note?  A.  No,  never.  Never  would  have  al¬ 
lowed  it. 

Q.  What  became  of  the  note?  Was  it 
paid  by  Mr.  Kehoe  when  it  fell  due?  A.  No, 
the  interest  was  paid  up  to  the  time  we  took 
our  business  away  from  Early  &  Lampton — 
that  my  daughter  took  her  business  away, 
and  the  interest  was  paid  by  them,  and  I 
didn’t  know  anything  about  the  note.  I 
know  they  never  gave  us  the  note. 

Q.  Do  you  know  whether  your  daughter 
ever  received  a  check  from  Mr.  Kehoe  on  ac- 
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count  of  the  principal  of  that  note?  A. 
Never  did. 

O.  She  never  did?  A.  The  principal  of 
the  note? 

O.  Yes?  A.  No. 

O.  You  mean  she  never  did,  or  she  never 
did  to  your  knowledge?  A.  I  know  she 
never  did. 

O.  You  are  positive  of  that,  are  you?  A. 
Yes.”  (Rec.,  222.)  ' 

If  the  testimony  of  A I  iss  Sands  and  her  mother  is 
to  he  believed,  it  is  plain  that  Lampton  concealed 
from  them  the  fact  that  on  March  31,  1905,  he  dis¬ 
counted  the  $3500  Kehoe  note  for  $3200.  We  do 
not  know  of  any  reasonable  ground  upon  which 
their  testimony  could  be  disbelieved,  in  view  of  the 
conclusively  established  and  undisputed  fact  that, 
although  Lampton  on  March  31,  1905,  received  this 
$3200  and  surrendered  the  note  to  Kehoe,  on  May 
29,  1906  (fourteen  months  later)  he  gave  to  Miss 
Sands  a  receipt  for  said  note  as  still  existing  and 
unpaid,  and  without  making  any  reference  to  the 
$3200  discount  (Plaintiff’s  Exhibit  4  offered  at 
Rec.,  142,  having  been  testified  to  at  Rec.,  139,  and 
copied  at  Rec.,  124).  Then  again  we  have  the  pos¬ 
itive  testimony  of  Mrs.  Malcolm,  Mrs.  Sands  and 
Miss  Sands  as  to  “interest”  payments  by  Lampton 
on  said  note  in  October,  1906  (Rec.,  116-117),  and 
November,  1907  (Rec.,  140,  215),  thereby  treating 
said  note  as  still  in  existence  and  unpaid.  What 
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explanation  as  to,  or  denial  of,  these  affirmative 
acts  of  concealment  by  him  does  Lampton  make? 
None.  He  evades  completely  these  indisputable 
facts,  making  no  reference  whatever  to  them  in 
his  testimony,  but  simply  testifying,  in  his  own 
behalf  under  direct  examination  by  Mr.  Poe: 

“Q.  What  became  of  that  note?  A.  Dis¬ 
counted  the  note  with  Mr.  Kehoe;  the  check 
was  made  payable  to  Miss  Margaret  C.  Sands. 

O.  Who  discounted  it,  Mr.  Lampton?  A. 
I  did. 

Q.  Was  that  with  Miss  Sands’  knowledge  or 
not?  A.  The  proposition  was  originally  that 
Miss  Sands  and  I  were  to  buy  a  piece  of  prop¬ 
erty  on  15th  and  Columbia  road,  and  were  to 
share  and  share  alike  in  the  profits  derived 
therefrom.  We  did  not  procure  the  property 
at  15th  and  Columbia  road,  and  therefore  there 
was  no  profit  derived  therefrom”  (Rec.,  466, 

467). 

Q.  And  you  took  it  to  Mr.  Kehoe  and  he 
discounted  his  own  note  by  giving  a  check  for 
$3200  for  his  $3500  note?  A.  That  is  cor¬ 
rect. 

Q.  Now,  who  endorsed  the  check?  A.  The 
check  was  made  payable  to  Margaret  C.  Sands, 
and  Miss  Margaret  C.  Sands  endorsed  the 
check. 

Q.  You  got  the  proceeds  of  that  check  for 
her  for  the  purpose  of  speculating  or  entering 
into  this  speculation  in  real  estate?  A.  T  did. 

Q.  Did  you  ever  enter  into  it?  A.  We  did 
not,  as  I  explained  before”  (Rec.,  467). 


“Q.  By  whose  authority  was  $3200  ac¬ 
cepted  for  the  $3300  Kehoe  note?  A.  By  the 
authority  of  Miss  Sands ”  (Rec.,  470). 

The  sworn  statement  made  hy  Lampton  in  par.  4 
of  his  original  answer  that  the  plaintiff  endorsed  Ke- 
hoe’s  check  (Rec.,  16): 

“///  order  that  this  defendant  might  pay  with 
its  proceeds  various  outstanding  obligations 
of  the  complainant*’ 

is  shown  by  his  own  testimony  to  be  untrue,  because 
lie  now  says  that  he  received  the  proceeds  of  said 
check  as  well  as  the  note  itself  for  the  purpose  of 
entering  into  a  speculation  in  real  estate,  which  he 
says  was  never  actually  entered  into.  Then  again, 
if,  as  Lampton  still  claims,  the  note  was  discounted  by 
the  authority  of  Miss  Sands,  why  did  Lampton  there¬ 
after  resort  to  subterfuge  and  misrepresentation  in 
order  to  conceal  the  fact  from  her?  Xo  explanation 
of  his  unusual  conduct  has  been  tendered,  nor  in  the 
nature  of  things  could  any  reasonable  explanation  be 
made  by  him.  Miss  Sands'  endorsement  of  the  $3200 
Kehoe  check  was,  therefore,  obtained  through  a  trick 
or  device,  which,  while  not  admitted  by  Lampton,  is 
only  evasively  denied  hy  him  and  is  impossible  of  de¬ 
nial. 
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2.  As  to  Lam pt on’s  Alleged  Disbursement  of  said 

$3200. 

It  is  idle  for  the  defendants  to  further  contend  that 
La  nipt  on  disbursed  the  proceeds  of  said  $3200  Ke- 
hoe  check  in  aeeordanee  with  Miss  Sands'  instruc¬ 
tions  %  in  the  face  of  the  conclusively  established  fact 
that  she  never  knew  of  the  existence  of  said  check, 
never  knew  that  the  $3500  Kehoe  note  had  been 
cashed,  and  Lanipton  deliberately  and  persistently 
concealed  from  her  all  knowledge  of  such  cashing. 
Moreover,  in  view  of  this  unusual  situation,  it  is  cer¬ 
tainly  not  to  be  assumed  that  Lampton,  while  disburs¬ 
ing  said  proceeds  without  the  knowledge  or  consent 
of  Miss  Sands  and  concealing  the  fact  of  their  re¬ 
ceipt  from  her,  nevertheless  applied  the  entire  amount 
thereof  for  her  benefit. 

Evidently  realizing  that  he  had  shown  himself,  by 
his  testimony  and  his  fraudulent  concealments  and 
misrepresentations  in  this  and  the  other  transactions, 
to  he  unworthy  of  belief,  Lanipton  sought  to  better  his 
situation  by  claiming  to  have  been  so  generous  to  Miss 
Sands  in  his  alleged  disbursements  for  her  benefit  of 
said  $3200  received  bv  him  from  Kehoe,  that  he  ac¬ 
tually  expended  about  $3700  to  $3800  altogether 
for  her  benefit  in  that  behalf.  Lanipton  testified  on  his 
own  behalf  under  direct  examination  by  Mr.  Poe: 

“Q.  What  became  of  this  money  which  Miss 
Sands  gave  you  at  this  time?  A.  This  $3200 
on  the  check  ? 
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Q.  \  es.  A.  I  paid  it  out  at  several  dif¬ 
ferent  times  to  the  order  of  Miss  Sands  and 
Mrs.  Sands  and  Mr.  Sands;  in  paying’  hills 
for  Mr.  and  Mrs.  and  Miss  Sands”  ( Rec., 

467). 

“Q.  Do  vou  remember  what  the  aggregate 
amount  of  those  checks  were  ?  A.  I  could  not 
tell,  to  save  my  life. 

Q.  Well,  approximately,  how  much  were 
they?  A.  1  should  say  $3700  to  $3800,  but  I 
am  not  sure  of  that”  (Rec.,  468). 

“O.  You  have  said  that  these  checks  which 
you  think  are  temporarily  mislaid  or  missing 
aggregate  about  $3700  or  $3800,  according 
to  your  recollection,  while  the  proceeds  of  that 
Kehoe  note  was  only  $3200.  How  was  the  dif¬ 
ference  made  up?  A.  There  has  been  no  dif¬ 
ference  made  up. 

ere  (lid  tile  ^tliei  fi\  e  or  six  hundred 
dollars  come  from?  A.  Came  out  of  my 
pocket,  if  it  is  that  amount  of  money  that  has 
been  paid  in. 

O.  And  you  haven't  been  reimbursed /  A.  / 
haven't:  not  a  cent"  (Rec.,  470). 

Lampton  produced  thirty-seven  canceled  checks 
on  the  American  National  Bank  and  four  checks 
(one  of  them  an  unpaid  and  dishonored  one)  on  the 
National  City  Bank  which  he  claimed  to  show  dis¬ 
bursements  of  this  $3200  for  plaintiff’s  benefit 
(Rec.,  478-482),  as  follows: 


Oct.  26,  1904.  A.  P.  Conway  .  41.16 

Jan.  12,  1905*  J-  T.  Hendrick .  43. 45 

Feb.  11,  1905.  H.  A.  Smith  .  9.00 

April  4,  1905.  The  Sewickley  Trust  Co .  50.00 

April  27,  1905.  Clarence  F.  Xorment . .  100.00 

June  23,  1905*  Cash  .  40.00 

June  24,  1905.  E.  G.  Schafer .  5.00 
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July 

I. 

1905. 

July 

8, 

1905. 

July 

11, 

1905. 

July 

27, 

1905. 

Sept. 

5, 

1905. 

Sept. 

23, 

1905. 

Sept. 

27, 

1905. 

Sept. 

29, 

1905. 

Oct. 

9. 

1905. 

Oct. 

12, 

1905. 

Oct. 

14. 

1905. 

Oct. 

10. 

1905. 

Oct. 

18, 

1905. 

Nov. 

21, 

1905. 

Dec.. 

15, 

1905. 

Dec. 

19, 

1905. 

Jan. 

15, 

1906. 

Jan. 

18, 

1906. 

Jan. 

30, 

1906. 

Feb. 

3. 

19- >6. 

Feb. 

14, 

1900. 

Mch. 

19, 

1906. 

Mch. 

19, 

1906. 

Mch. 

23, 

1906. 

Mch. 

26, 

1906. 

Apr. 

4, 

1900. 

Apr. 

10, 

1906. 

Apr. 

30, 

1906. 

May 

23, 

*936. 

May 

23, 

1906. 

Aug. 

20, 

190O. 

Oct. 

15, 

1906. 

Nov. 

24, 

1906. 

Sept. 

30, 

1907. 

The  Sewickley  Valley  Trust  Co . 

Cash  . 

James  W.  Radcliffe . !!!!.!. 

James  W.  Radcliffe . 

James  W.  Radcliffe . 

Cash  . * 

Riggs  National  Bank . 

J.  W.  Harper . . 

Geo.  G.  McElwee,  Secy . 

cash  . 

Cash  . 

Cash  . 

Cash  . *  *  * 

James  F.  Cox,  Atty . . 

J.  T.  Hendrick . 

Cash  . 

Nat.  Sav.  D.  Sav.  &  Tr.  Co . 

Lawrence  Sands  . 

Lawrence  Sands  . 

Frank  Lungergane  . 

J.  T.  Hendrick  . 

Lawrence  Sands  . 

American  Natl.  Bank . 

Berry  &  Whitmore  Co . 

Sewickley  Valley  Tr.  Co . 

J.  W.  Harper . 

Lawrence  Sands  . 

Lawrence  Sands  . 

Sam  Cross  . 

Lawrence  Sands  . 

Mr.  Smoot  . 

Lawrence  Sands  (not  a  conceled  check)... 

Cash  . 

Morris  R.  H.  Levin . 


57-50 

100.00 

222.50 

1.50 

77.70 

25.00 

75.00 

125.00 

78.62 

35-00 

35-00 

10.00 

50.00 

35-00 

40.40 

35-00 

375 .00 
30.00 
75.00 
44.65 

40.60 
30.00 

350.44 

81.26 

460.00 

125.00 

35-00 

40.00 

87.50 

40.00 

30.60 
120.00 

4.00 

102.05 


$3363.93 

At  Rec.,  239,  Lampton  had  previously  produced 
seven  canceled  checks  to  the  order  of  Miss  Sands 
and  Mrs.  Sands,  as  follows: 

Oct.  1 2,  1904. 

Aug.  28,  1905. 

Nov.  22,  1905. 

Dec.  15,  1905. 

Feb.  17,  1906. 

Apr.  7,  1906. 

Apr.  10,  1906. 


Margaret  C.  Sands .  $250.00 

Margaret  L.  Sands .  30.00 

Margaret  C.  Sands .  52.50 

Margaret  C.  Sands .  10.00 

Margaret  L.  Sands .  25.00 

Margaret  C.  Sands .  35.00 

Margaret  C.  Sands .  5.00 


$407.50 

$3363.93 

Total  canceled  checks  produced  by 

Lampton  .  $3771.43 


It  is  interesting  to  compare  these  canceled  checks 
with  the  sworn  statement  of  Lampton  in  par.  6  of 
his  answer  to  the  Amended  and  Supplemental  Bill 
that  he  applied,  said  $3200  received  by  him  Mch. 

31,  1905— 

“in  settlement  of  his  account  with  the  plain¬ 
tiff  for  moneys  theretofore  advanced  by  him 
for  her  account  and  at  her  request"  (  Rec.,  38). 

It  will  be  noted  that  only  four  of  these  canceled 
checks  were  previous  to  said  March  31,  1905: 

1.  $250  check  of  Oct.  12,  1904,  to  plaintiff .  This 

check  obviously  represents  the  $250  deposit 
on  “Mint wood  Home"  recited  in  the  Early  & 
Lampton  statement  of  account  of  Oct.  20, 
1904  as  having  been  paid  Miss  Sands  and  for 
which  they  took  credit  out  of  the  Mintwood 
Home  proceeds  ( See  statement  of  account, 
Rec.,  56-57). 

2.  $41.16  check  of  Oct.  26,  1904  to  A.  P.  Conway. 

Xor  is  this  check  properly  chargeable  against 
the  $3500  Kehoe  note  transaction,  because 
Lampton  also  received  at  that  time  Miss 
Sands'  check  for  that  amount  $41.16.  (See 
Lampton’ s  admission,  Rec.,  492,  and  also 
Plaintiff’s  Exhibit  105,  Rec.,  492-3). 

3.  $43.45  check  of  Jan.  12,  1905  to  J.  T.  Hendrick. 

The  record  fails  to  disclose  any  possible  rela¬ 
tion  of  Miss  Sands  to  this  payment,  because  it 
was  not  until  October,  1905  that  the  $1100 
2nd  Trust  was  put  upon  her  property  1859 


Mint  wood  PI.  and  Hendrick  is  not  shown  to 
have  had  any  relation  to  Miss  Sands’  affairs 
except  as  holder  of  said  trust  commencing  in 
said  October  1905. 

4.  $9  check  of  Feb.  n,  1905  to  H.  A.  Smith.  This 
check  constitutes,  therefore,  the  supposed 
“moneys  theretofore  advanced"  by  Lanipton  to 
the  settlement  of  which  account  he  claims  to 
have  applied  said  $3200  check.  Vet  the  de¬ 
defendants  have  not  seen  fit  to  furnish  a  single 
voucher  to  connect  this  $9  check  with 
plaintiff’s  affairs,  nor  in  fact  to  supply  any  in¬ 
formation  whatever  concerning  it — a  very 
strange  situation,  particularly  in  the  light  of 
the  established  fact  that  even  Miss  Sands’ 
own  mother  could  not  get  $5  from  Early  & 
Lanipton  without  producing  a  signed  order 
from  her  daughter.  See  Defendant’s  Exhibit 
x3>  produced  by  Early's  counsel,  Rec.,  190: 

“My  Dear  Mr.  Lam'pton. 

Please  give  mother  five  dollars. 

Sincerely, 

MARGARET  C.  SANDS.” 

Nov.  12 — 04. 

In  this  situation,  what  possible  effect  can  be 
given  to  the  other  canceled  checks  tendered  by 
Lanipton?  A  number  are  drawn  simply  to  “Cash” 
with  nothing  to  connect  them  with  Miss  Sands’  af¬ 
fairs,  although  there  is  a  notation  by  Lampton  on 
each  of  them  that  they  do  so  apply.  A  notation  by 
Lampton,  whose  character  already  appears,  obvi- 


ouslv  can  establish  nothing  even  if  it  were  shown 
to  have  been  made  by  him  at  the  time  he  drew  the 
check.  Then  again,  it  will  be  noted  that  Lampton's 
notations  on  many  of  the  checks  plainly  show  that 
they  may  not  have  been  endorsed  contemporane¬ 
ously  with  the  giving  of  the  checks.  At  Rec.,  483, 
we  directed  the  defendants’  particular  attention  to 
their  duty  to  furnish  particulars  when  seeking  to 
account  for  their  alleged  disbursements  growing 
out  of  this  $3500  Kehoe  note  transaction,  which 
duty  we  suggested  to  them  on  the  record  was  not 
met  by  a  conglomerate  offer  of  papers  (Rec.,  478). 
For  instance,  the  $375  canceled  check  of  Jan.  15, 
1906,  to  the  National  Safe  D.  Sav.  &  Tr.  Co.  bears 
a  notation  “Tnt.  1863  Mintwood."  We  asked  Lamp- 
ton  concerning  this  as  follows: 

“O.  Please  tell  us  what  instalment  of  in- 

rV 

terest  on  1863  Mintwood  Place  check  No. 
192,  January  15th,  1906,  for  $375,  was  given. 
A.  I  don't  know  what  instalment  of  interest. 
The  interest  was  due  on  the  1863  Mintwood 
Place  trust  made  by  Miss  Sands,  and  I  was 
instructed  to  pay  it,  and  I  paid  the  National 
Savings  &  Trust  Company  $375. 

O.  You  can't  give  us  anv  information 
about  that?  A.  No,  except  that  I  paid  it  and 
paid  that  interest."  (Rec.,  485.) 

We  also  sought  to  obtain  from  Lampton  infor¬ 
mation  as  to  the  instalment  of  interest  on  “Win- 


38.3 


Chester”  for  which  he  gave  the  $125  check  of  April 
4.  1906*  but  he  responded  that — 

"he  does  not  recall  and  has  no  data  from 
which  to  tell  what  instalment  of  interest  it 
was”  (Rec.,  486). 

We  likewise  sought  to  obtain  information  con¬ 
cerning  the  instalment  of  interest  for  which  the 
$75  check  of  Sept.  27,  1905,  was  given : 

“Q.  Can  you  tell  us  what  instalment  of 
intei  est  check  No.  6  of  September  ^>yth 
1905  for  $75,  Riggs  National  Bank,  was  for? 
A.  I  can  t,  except  the  answer  I  g'ave  as  to 
the  other  check.”  (Rec.,  486.) 

Again : 

“Q.  How  about  check  No.  7,  September 
2 9,  I9°5>  t°  J-  W.  Harper,  for  $125?  A.  The 
s«  answer  as  to  the  other  check.”  (Rec., 

Then  again : 

“Q.  What  interest  payment  does  check 
No.  691,  April  27th,  1905,  to  Clarence  F.  Nor- 
ment,  for  $100;  relate  to?  A.  That  relates 
to  the  interest  on  the  second  trust  on  the  1 Mar¬ 
garet.  What  interest-bearing  period  I  don’t 
know”  (Rec.,  486). 

The  general  unreliability  and  manifest  insuf¬ 
ficiency  of  this  pretended  accounting  by  the 
defendants  is  accentuated  by  the  fact  that, 
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although,  as  has  already  appeared,  the  $2000 
second  trust  on  the  Margaret  was  settled  in  full  on 
Dec.  10,  1004,  with  all  accrued  interest ,  $2014.03  alto¬ 
gether.  vet  the  defendants  seek  to  charge  against  this 
$3500  Kehoe  note  an  item  of  $100  which  they  claim 
to  have  paid  on  April  27,  1905  (nearly  five  months 
after  the  complete  satisfaction  of  said  trust)  as 
semi-annual  interest.  Moreover,  the  refusal  of  the 
defendants  to  furnish  specific  information  as  to  the 
other  instalments  of  interest  referred  to  and  their 
claim  of  credit  therefor  without  an  opportunity  be¬ 
ing  afforded  to  Miss  Sands  to  determine  whether 
said  payments  have  been  also  charged  against  her 
in  the  general  accounts  of  Early  &  Lampton,  cer- 
tainlv  cannot  commend  itself  to  the  Court.  \\  e 
have  already  seen  that  it  is  no  unusual  thing  for 
the  defendants  to  make  double  charges  against 
Miss  Sands  for  the  same  item,  as  well  as  to  make 
absolutely  false  charges.  Consequently,  if  the  de¬ 
fendants  are  entitled  to  any  consideration  what¬ 
ever  on  account  of  their  claim  of  disbursements 
made  on  Miss  Sands’  behalf  in  the  matter  of  this 
$}200  Kehoe  check,  manifestly  it  cannot  be  in  the 
shape  of  a  summary  allowance  of  the  claim  upon 
the  unreliable,  contradictory  and  unsupported  evi¬ 
dence  of  Lampton,  accompanied  only  by  his  can¬ 
celed  checks  aforesaid  and  his  check  stub  books 
relating  to  part  otily  of  them.  Miss  Sands  is  at 
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least  entitled  to  an  accounting  in  which  she  will  be 
furnished  with  full  and  specific  information  as  to 
each  item  claimed,  for  which,  moreover,  proper 
vouchers  and  corroborating  evidence,  in  support  of 
Lampton’s  testimony,  must  be  produced,  before 
any  evidence  is  required  from  Miss  Sands;  and  it  is 
for  this  reason  that  the  plaintiff  has  not  taken,  as 
yet,  any  evidence  respecting  the  various  items  of 
the  defendant's  said  claim.  If  the  defendants’ 
claim  is  to  be  seriously  considered  at  all,  we  submit 
that  it  can  only  be  considered  under  the  search¬ 
light  of  the  Auditor  accompanied  by  free  access  be¬ 
ing  accorded  Miss  Sands  (which  has  so  far  been 
denied  her  as  hereinbefore  shown)  to  all  books,  ac¬ 
counts,  papers  and  vouchers  of  Early  &  Lampton. 
As  further  illustrating  the  unreasonableness  of  the 
defendants’  effort  to  secure  summary  allowance  of 
their  claim  as  to  these  alleged  disbursements,  at¬ 
tention  may  be  called  to  the  $350.44  canceled  check 
of  March  19,  1906,  to  the  American  National  Bank, 
which  canceled  check  bears  the  simple  notation 
“M%  C.  Sands  note We  have  not  been  given  the 
slightest  information  concerning  the  matter,  and  in 
the  light  of  Early  &  Lampton’s  fraudulent  prac¬ 
tices  and  the  established  fact  that  Miss  Sands 
signed  and  delivered  to  them  at  their  instance  a 
great  many  notes,  including  some  blank  ones,  at 
different  times,  it  certainly  cannot  be  assumed 


without  proof,  that  Miss  Sands  derived  any  bene¬ 
fit  out  of  this  $350.44  payment  to  the  American 
National  Bank. 

Then  again,  it  is  to  be  noted  that  one  of  the  sup¬ 
posed  canceled  checks  produced  ($120  check  to 
Lawrence  Sands,  Rec.,  482),  shows  on  its  face  that 
it  was  dishonored  and  not  paid.  Although  dated 
Oct.  15,  1906  (Rec.,  482)  and  drawn  on  the  James  J. 
Lampton  Agent  Anne  L.  Lampton  account  in  the 
National  City  Bank  (Rec.,  478),  that  bank  account 
shows  (Rec.,  292)  that  no  check  for  $120  was  paid 
out  of  said  account  during  the  period  from  Aug.  10, 
1906,  to  Jan.  1,  1908. 

At  Rec.  484,  Lampton  sought  to  create  the  im¬ 
pression  that  his  failure  to  furnish  specific  infor¬ 
mation  regarding  the  alleged  payments  represented 
by  these  various  checks  was  because  his  original 
papers  were  stolen.  Lampton  testified: 

“I  had  an  itemized  statement  made  of  all 
of  these,  and  the  statement  made  up  in  my 
desk,  and  it  was  broken  into  and  the  papers 
stolen"  (Rec.,  484). 

Later,  however,  Lampton  admitted  that  he  does 
not  think  he  lost  any  original  papers  by  reason  of 
the  robbery  alluded  to: 

“O.  Then  you  didn't  loss  any  original  papers 
relating  to  this  matter  by  reason  of  that  rob¬ 
bery,  did  you?  A.  I  don't  think  I  did;  I  am 
not  sure,  but  I  don't  think  I  did"  (Rec.,  484). 
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l  pon  our  calling  to  Lanipton’s  attention  Miss 
Sands  check  to  him  of  October  28,  1904  for  $375 

being  “Plaintiff’s  Exhibit  17,”  Lampton  stated: 


“I  think  this  check  should  be  taken  in  con¬ 
sideration  m  part  payment  of  some  of  those 
checks  that  were  given  for  her”  (Rec.,  490). 

Lampton  further  admitted  that  Miss  Sands  is  en¬ 
titled  to  credit,  as  against  the  canceled  checks  pro¬ 
duced,  in  the  further  sums  of  $150  received  from  her 
Oct.  24,  1904,  and  $41.16  received  from  her  Oct.  26, 

1904  (Rec.,  492).  Lampton  further  testified,  under 
cross-examination : 


Q.  My  question  is  are  these  all  the' credits 
that  she  is  entitled  to?  A.  So  far  as  I  know. 

Q.  And  you  arc  uncertain  as  to  what  amount 
of  the  aggregate  of  these  canceled  checks  you 
are  really  entitled  to  charge  against  the  $3200? 
A.  I  am. 

O.  Some  of  these  canceled  checks  may  have 
been  repaid  by  her  to  you?  A.  Sonic  of  them 
may  have  been  repaid  by  her  to  me. 

Q.  Then  why  do  you  produce  these  canceled 
checks,  without  qualification  ?  A.  You  asked 
me  to  bring  all  checks  pertaining  to  the  Sands 
matter.  I  brought  them  all. 

Q.  Do  you  understand  that  these  checks 
produced  by  you  in  taking  your  own  testimony 
were  in  response  to  any  action  of  the  plaintiff? 

•  On  the  first  instance  I  w*as  ordered  bv  vou 
to  bring  down  all  checks.  Later  on  my  coun¬ 
sel— and  I  brought  these.  Later  I  brought 
these  checks  here  at  the  request  of  my  counsel. 
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(J.  You  produced  these  canceled  checks  at 
the  last  session  on  your  own  behalf,  did  you 
not?  A.  I  did. 

0.  As  purporting  to  show  how  you  dis¬ 
bursed  the  $3200?  A.  I  did. 

Q.  And  now  you  don't  know  whether  they 
correctly  show  the  amount  of  your  disburse¬ 
ment  out  of  the  $3200,  or  whether  they  are 
subject  to  deductions?  A.  I  think  they  are 
subject  to  deductions,  if  any,  which  will  show 
that. 

Q.  And  you  have  no  way  of  showing  what 
these  deductions  are?  A.  I  haven't  without 
making  up  a  full  statement. 

O.  And  vou  did  not  intend  vour  testimonv, 
then,  in  connection  with  these  canceled  checks, 
to  be  complete,  did  you?  A.  Yes,  as  far  as  I 
could,  of  course,  to  be  complete”  (Rec.,  491). 

Lampton  further  testified,  under  cross-examination, 
that  he  never  kept  any  book  account  respecting  these 
alleged  payments  (Rec.,  484),  and  that  he  relied  alto¬ 
gether  on  his  check  stub  book  and  canceled  checks  to 
show  the  state  of  the  account,  and  he  admitted  that 
after  looking  at  his  check  stub  book,  he  did  not  then 
feel  reasonably  certain  as  to  the  state  of  the  account 
(Rec.,  492).  Lampton  finally  admitted: 

“Q.  W  ell,  my  first  question  was  whether 
you  felt  reasonably  certain  that  it  had  not 
been  repaid?  A.  It  has  been  so  long  I  could 
not  tell  whether  it  had  or  had  not. 

Q.  And  your  system  was  unreliable,  was  it? 
A.  Well,  I  really  had  no  system ”  (Rec.,  492). 
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Lanipton  further  admitted  at  Rec.,  49 2: 

“I  have  rendered  Miss  Sands  no  statement.” 

On  re-direct  examination,  Lampton  said: 

“By  Mr.  Darlington: 

Q.  To  the  best  of  your  knowledge,  do  your 
stub  books  show  the  credits  to  which  Miss 
Sands  is  entitled?  A.  To  the  best  of  my 
knowledge,  they  do”  (Rec.,  493). 

Then  again,  the  defendants  assume  that  their  ac¬ 
countability  extends  no  further  than  the  $3200  act¬ 
ually  received  from  Kehoe  when  the  $3500  Kehoe 
note  was  discounted.  There  is  certainly  no  justifica¬ 
tion  for  such  assumption,  in  the  light  of  the  estab¬ 
lished  fact  that  the  note  was  discounted  without 
plaintiff's  knowledge  or  consent.  The  defendants 
must  account  for  the  full  $3500  together  with  inter¬ 
est.  There  was  no  reason  for  the  sacrifice  of  $300 
of  the  face  of  the  note  and  also  the  accrued  interest 
from  Dec.  10,  1904  to  March  31,  1905,  and  it  was  ob¬ 
viously,  as  now  appears,  actuated  only  by  corrupt 
motives.  Then  again,  it  is  very  strange  that  the  de¬ 
fendants  should  have  paid  off  the  $2000  second  trust 
on  the  Margaret  nearly  three  years  before  its  matur¬ 
ity  without  obtaining  any  discount  for  Miss  Sands, 
but  instead  paying  the  full  principal  and  accrued  in¬ 
terest;  yet  that,  in  receiving,  without  Miss  Sands’ 
authority,  payment  of  her  $3500  trust  note  secured  on 
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“MintwoocT  less  than  nine  months  before  its  maturity 
they  allowed  as  against  her  interests  a  discount  of 
$300  from  the  principal  and  in  addition  waived  the 
accrued  interest,  and  this  without  any  showing  or 
pretense  of  showing  that  Miss  Sands’  interests  re¬ 
quired  it. 

Again  turning  to  the  above  list  of  canceled 
checks  produced  by  Lampton  as  aforesaid,  it  will  he 
seen,  by  simple  figuring,  that  Lampton  does  not  claim 
to  have  disbursed  out  of  said  $3200,  prior  to  said  Oct. 
9,  1905  more  than  $1252.81.  We  have  already  seen 
that,  so  far  from  even  this  claim  being  substantiated, 
either  in  character  or  amount,  Lampton  himself  was 
compelled  to  admit  that  this  claim  was  subject  to  a 
deduction  of  at  least  $566.16  (Rec.,  490  admitting 
plaintiff’s  check  of  Oct.  28,  1904  $373 »  Rec-»  49-  > 

admitting  receipt  of  $150  from  plaintiff  on  Oct.  24, 
1904  and  a  further  sum  of  $41*16  on  Oct.  26,  1904)* 
W  e  have  further  seen  that  the  claim  is  at  least  subject 
to  further  deduction  to  the  extent  of  the  following 
amounts  which  are  affirmatively  shown  to  be  improp¬ 
erly  included: 

Oct.  12  1904  Check  to  plaintiff.  .  .$250.00 


Jan.  12,  1905,  J.  T.  Hendrick .... .  43.45 

Apr.  27,  1905,  Clarence  F.  Nor- 

ment  .  100.00 


In  view  of  this  showing,  even  if  we  disregard  the 
further  fact  that  none  of  the  alleged  items  of  disburse- 
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ment  out  of  said  $3200  are  substantiated  by  vouchers 
or  reliable  proof  thereof,  what  becomes  of  the  claim  of 
the  defendants,  who  admittedly  had  nearly  this  entire 
fund  of  $3200  still  in  hand  in  October  1905,  that  ( 1 ), 
they  were  obliged  to  place  the  $1100  second  trust 
(hereinafter  referred  to)  on  plaintiff's  1859  Mint- 
wood  PI.  in  October  1905,  involving  great  expense  to 
her,  and  including  payment  of  Lampton’s  life  insur¬ 
ance  premium;  or  (2),  that  the  plaintiff  knew  that 
they  had  discounted  the  $3500  note  in  the  preceding 
March  and  had  given  her  consent  thereto?  If  $78.62 
was  disbursed  out  of  this  $3200  fund  in  connection 
with  that  transaction,  as  Lampton  himself  testified 
(Rec.,  485)  why  was  not  sufficient  of  the  balance  also 
taken  to  pay  the  other  sums  needed  for  said  property, 
instead  of  withholding  and  concealing  the  fund  from 
Miss  Sands?  Obviously,  no  answer  can  be  given. 

3.  Early  &  Lampton  arc  Liable ,  and  Not  Merely 

Lampton. 

The  contention  of  the  defendants  that  this  $3500 
Kehoe  note  transaction  constituted  a  personal 
transaction  between  Miss  Sands  and  Lampton  is 
without  any  basis  in  the  record  to  support  it  unless 
the  testimony  of  Lampton  can  be  regarded  as  a 
basis  therefor.  As  we  have  already  seen,  Early  & 
Lampton  as  a  firm  undertook  the  general  manage¬ 
ment  of  Miss  Sands’  affairs,  and  the  scope  of  their 
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joint  agency  for  her  was  so  broad  that  they  even 
took  charge,  as  a  firm ,  of  the  discharge  of  Miss 
Sands’  personal  debts.  The  broad  scope  of  the  de¬ 
fendants’  agency  for  Miss  Sands  was  not  only  nec¬ 
essarily  known  to  Early  himself  by  reason  of  the 
recitals  in  the  various  Early  &  Lampton  state¬ 
ments  which  were  press  copied  in  the  firm  books, 
but  Early  admits  in  pars.  9-10  of  his  sworn  answer 
to  the  original  bill  (Rec.,  9)  that  he  was  aware  of 
the  broad  scope  of  the  agency  because  he  says : 

“The  defendants’  said  firm  continued  to 
be  the  agents  of  the  complainant”  (Rec.,  9), 
and 

“they  were  discharging  the  interest  and  tax 
charges  against  the  said  properties,  and  dis¬ 
charging  sundry  debts  and  obligations  of  the 
complainant  to  her  creditors ,  who  were  press¬ 
ing  for  payment  of  their  demands,  besides  pay¬ 
ing  the  complainant’s  father  considerable  sums, 
in  compliance  with  her  direction  to  do  so” 
(Rec.,  9.  ) 

Not  only  have  Miss  Sands  and  her  mother  tes¬ 
tified  in  detail  as  to  this  $3500  Kehoe  note  transac¬ 
tion,  showing  that  Lampton  affirmatively  repre¬ 
sented  to  them  that  the  firm  was  taking  charge  of 
this  matter  likewise  with  her  other  matters  but,  in 
addition  to  the  fact  that  Lampton  is  not  shown  to 
have  had  any  separate  office  or  business,  they  both 
testified  most  positively  that  they  never  had  any 
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business  with  Lampton  apart  from  the  firm  (Rec., 
139,  I9&>  and  213).  Mrs.  Sands  testified: 

“she  (the  plaintiff)  never  did  any  business 
solely  with  Mr.  Lampton;  it  was  always 
with  Early  and  Lampton.”  (Rec.,  213.) 

Miss  Sands  testified  on  direct  examination  (Rec., 

139): 

“Q.  By  whom  is  it  (the  receipt  of  May  29, 
1906,  for  the  $3500  Kehoe  note)  signed?  A. 
By  James  J.  Lampton,  a  member  of  the  firm  of 
fLarly  &  L  ampton,’ 

Q.  What  was  the  occasion  of  that  receipt 
being  given  to  you?  A.  I  asked  for  it.  Be¬ 
fore  going  away  I  wanted  to  have  the  re¬ 
ceipt. 

Q.  Did  you  have  any  talk  with  Mr.  Early 
about  the  matter?  A.  About  the  receipt? 

Q.  About  the  receipt  or  about  the  note 
that  you  had  handed  to  Mr.  Lampton,  one 
of  the  members  of  the  firm?  A.  No. 

Q.  Why  didn't  you  talk  with  Mr.  Early 
also?  A.  I  never  did  talk  with  Mr.  Early 
about  any  of  my  business  matters.  If  I  came 
in  and  he  was  in  the  office  and  Mr.  Lamp- 
ton  was  not  there  he  often  said  ‘You  alwavs 
transact  your  business  with  Mr.  Lampton 
personally,  so  you  might  as  well  wait  and 
see  him  now.  He  understands  your  business 
better  and  you  had  better  see  him’.” 

Q.  Please  state  whether  you  had  any  busi¬ 
ness  until  Mr.  Lampton  apart  from  the  firm  of 
Early  &  Lampton ? 

Mr.  Darlington.  I  object,  as  calling  for  a 
conclusion  and  argument  and  not  for  facts. 


O.  (Continuing’.)  Just  answer  the  ques¬ 
tion. 

A.  /  never  did.  May  I  explain  more  about 
that  note? 

Q.  Explain  what  Mr.  Lampton  said  to  you 
on  the  occasion  of  your  giving  this  $3500 
note  to  him  as  a  member  of  the  firm. 

Mr.  Darlington.  One  moment.  I  again 
call  attention  to  the  very  objectionable  char¬ 
acter  of  these  questions.  I  refer  to  the  in¬ 
jection  into  them  of  things  which  have  not 
been  proven  or  even  alleged  in  the  pleadings 
or  referred  to  in  the  evidence.  I  shall  move 
to  strike  out  any  testimony  given  in  pur¬ 
suance  of  this  question. 

A.  I  gave  the  note  to  him  so  that  they 
might  borrow  about  $ 2,000  on  it.  I  at  first 
hesitated  because  my  father  was  ill  at  the 
time  and  I  thought  T  might  need  the  money, 
and  he  said  if  any  emergency  should  arise 
we  would  he  perfectly  protected  hv  the  firm; 
that  nothing  could  happen  to  the  note  be¬ 
cause  I  endorsed  it  simply  to  borrow  the 
$2,000  for  an  investment ,  and  that  in  ninety 
days  he  would  turn  over  to  us  a  profit  of 
from  $1,000  to  $1,400  from  this  transaction. 
I  felt  perfectly  safe  in  doing  it  then,  be¬ 
cause  I  felt  assured  T  was  protected  by  the 
firm.  There  teas  nothing  personal  in  the  traits- 
aetion  between  Mr.  Lampton  and  myself. 

Mr.  Darlington :  ‘Me  thinks  the  lady  doth 
protest  too  mueJd  ”  (Rec.,  139). 

Early’s  counsel  made  every  effort  in  the  course 
of  his  cross-examination  of  Miss  Sands  to  make  it 
appear  that  the  reason  that  the  principal  corre- 
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spondence  with  the  firm  of  Early  &  Lampton 
while  she  was  abroad  was  with  Lampton  only,  was 
that  she  had  personal  business  transactions  with 
Lampton  apart  from  the  firm.  At  Rec.  158,  Miss 
Sands  testified,  under  cross-examination  by  Mr. 
Darlington : 

“Q.  Why  was  it  that  you  did  not  follow 
up  that  note  at  that  time  and  get  the  bal¬ 
ance  to  help  save  the  apartment  house?  A. 
You  mean  a  long  time  afterwards?  You 
mean  in  1907?  Why  we  didn’t  ask  for  the 
balance? 

Q.  Yes.  A.  We  repeatedly  did  ask  for 
the  balance;  we  repeatedly  asked  for  the 
whole  thing.  We  didn’t  know  there  was 
any  balance  particularly  to  get. 

Q.  How  did  you  ask  for  it  between  May, 
1906,  and  August  1907?  A.  We  asked  for  it 
by  mail. 

Q.  You  wrote  letters  to  the  firm  of  Early 
and  Lampton  between  May,  1906,  and  Au¬ 
gust,  1907,  asking  about  this  Kehoe  note? 
A.  I  wrote  and  said  that  they  held  the  note, 
and  I  saw  no  reason  why  they  could  not 
protect  our  property. 

Q.  Did  you  write  any  communication  to 
Early  and  Lampton  between  May,  1906,  and 
August,  1907,  in  any  manner  mentioning  the 
Kehoe  note?  A.  I  am  sure  I  did  mention  it. 

Q.  When  was  that?  A.  I  could  not  give 
you  the  date. 

Q.  Where  were  you  when  you  wrote  such 
a  letter?  A.  In  Europe. 

Q.  What  part  of  Europe?  A.  Florence. 

Q.  And  how  many  letters  did  you  write? 
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A.  I  could  not  tell  you  that,  but  I  wrote  re¬ 
peatedly. 

Q.  You  repeatedly  mentioned  the  Kehoe 
note,  did  you?  A.  Not  in  every  letter." 
(Rec.,  158.) 

Again  at  Rec.,  179-180,  plaintiff  testified,  cross- 
examined  by  Mr.  Darlington: 

“O.  Why  do  you  say  it  (your  staying 
abroad  after  November,  1906)  was  with  the 
advice  of  the  firm?  A.  Because  I  would  not 
suppose  one  member  would  act  differently 
from  the  other  member. 

Q.  Were  you  relying  on  the  firm?  A. 
Entirely  on  the  firm. 

Q.  And  not  on  Mr.  Lampton?  A.  No. 

O.  Why  not  ?  A.  Because  there  had 
never  been  any  question  about  it. 

O.  You  knew  him  better,  didn't  vou?  A. 
I  knew  him  better,  but  was  dealing  with  the 
firm  of  Early  and  Lampton,  as  every  paper 
shows. 

O.  Why  was  it  you  zeere  not  relying  on 
Lampton /  A.  Any  more  than  /  would  rely  on 
one  person  in  a  bank  instead  of  the  entire  bank. 

O.  Did  vou  know  which  vou  were  relv- 
ing  on?  A.  I  knew  1  was  relying  on  the 
firm. 

0.  What  brought  it  to  your  attention  or 
thought  ?  A.  I  don't  see  how  I  could  have 
thought  otherwise;  I  was  dealing  with  two 
people. 

Q.  And  you  remember  thinking  now  that 
I  am  relying  not  on  Mr.  Lampton,  but  Early 
and  Lampton?’  A.  I  just  knew  it,  that  is  all. 
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Q.  Do  you  remember  giving  it  any 
thought  at  all?  A.  I  don’t  remember  giving 
it  any  thought. 

Q.  When  did  it  first  occur  to  you  to  think 
which  one  you  were  relying  on — when  did 
that  subject  first  come  to  your  mind?  A. 
I  don’t  know  exactly  how  to  answer  that. 
/  always  relied  on  the  firm. 

Q.  But  my  question  is — you  gave  it  no 
particular  thought  when  you  were  in  Eu¬ 
rope,  and  when  did  you  begin  to  think  that 
you  relied  on  Early  or  Lampton,  or  the  firm? 
A.  /  knezv  all  the  time  that  I  was  relying  on 
the  firm. 

Q.  Do  you  wish  to  change  your  former 
answer  that  you  didn’t  give  it  any  particular 
thought  up  to  the  time  you  were  in  Europe? 
A.  I  don’t  really  know  what  you  want  to 
know,  Mr.  Darlington. 

Q.  I  want  to  know  what  it  was  in  Europe 
that  made  you  reflect  that  you  were  relying 
on  Early  and  Lampton?  A.  I  don’t  remem¬ 
ber  that. 

Q.  Isn't  it  a  fact  that  you  never  thought  of 
it  until  the  litigation  arose?  A.  I  don't  sup¬ 
pose  I  did.  I  had  no  cause  to"  (Rec.,  179- 
180). 

Miss  Sands,  was  further  subjected  to  an  ingenious 
cross-examination  by  Lampton ’s  counsel  with  respect 
to  this  $3500  Kehoe  note  transaction,  but  he  likewise 
only  succeeded  in  emphasizing  the  unquestionable  fact 
that  there  was  nothing  personal  in  the  transaction  be¬ 
tween  Miss  Sands  and  Lampton. 

Miss  Sands  testified,  cross-examined  by  Mr.  Poe: 


“Q.  Did  you  have  any  dealings  with  Mr. 
CTnrles  Early  with  reference  to  this  $3500 
note?  A.  T  didn’t  see  him  personally  about  it, 
hut  I  supposed  he  was  going  to  transact  the 
business. 

Q.  You  had  no  conversation  with  him  in  ref- 
erence  to  it?  A.  Xo,  I  rarely  did  in  any  mat¬ 
ter. 

O.  But  1  am  speaking  now  as  to  whether  in 
point  of  fact  you  did  have  any  dealings  with 
Mr.  Charles  Early  with  reference  to  this  $3500 
note?  A.  Xo,  I  didn't  speak  to  him  personally 
about  it. 

O.  Your  dealings  were  then  exclusively  with 
Mr.  James  J.  Lampton  with  reference  to  this? 
A.  As  a  member  of  the  firm  I  always  spoke  to 
Mr.  Lampton. 

Mr.  Poe:  I  move  to  strike  out  that  ‘as  a 
member  of  the  firm,'  as  being  a  conclusion  of 
law. 

O.  I  merely  want  to  ask  you  with  whom  in¬ 
dividually  you  had  your  transactions  with  ref¬ 
erence  to  the  $3500  Kehoe  note  in  March, 
1903?  A.  With  Mr.  Lampton"  (Rec.,  198). 

One  very  significant  fact  in  the  case  is  that,  when 
Miss  Sands  testified,  under  cross-examination  by  Mr. 
Darlington,  about  having  written  letters  from  abroad 
mentioning  the  S3500  Kehoe  note  as  one  of  the  mat¬ 
ters  in  Early  &  Lampton's  charge,  she  was  relying 
wholly  upon  her  memory,  not  having  seen  said  let¬ 
ters  since  1907  when  she  mailed  them.  And  yet  when 
said  letters  were  finally  produced  on  May  15,  1912 
(Rec.,  336  ct  scq.),  after  having  been  called  for  by 
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us  two  months  previous,  March  16,  1912  (Rec.,  271 ). 
they  corroborated  in  every  way  the  testimony  of  Miss 
Sands  and  her  mother.  Moreover,  they  showed  con¬ 
clusively  that,  although  their  letters  were  addressed 
to  Lampton,  he  was  being  corresponded  with  as  a 
member  of  the  firm  of  Early  &  Lampton  having 
charge  of  Miss  Sands  affairs.  Then  again,  it  appears 
that  Lampton  himself  always  wrote  on  the  firm  let¬ 
ter-heading,  though  signing  such  firm  letters  ad¬ 
dressed  to  Miss  Sands  and  her  mother  simply  “James 
J.  Lampton”  (Rec.,  424-5  and  431-2).  In  fact,  when 
sending  firm  cablegrams  to  Miss  Sands  while  abroad, 

the  name  “Lampton"  only  was  used,  as  appears  by 
cable  of  May  6,  1907: 

"Sands.  Firenzi.  Return  deed.  Sending 
money.  Lampton.’’  (Rec.,  227). 

1  elating  to  what  is  admitted  to  have  been  an  Early  & 
Lampton  transaction,  namely,  a  deed  to  one  McDon¬ 
ald  of  1859  and  1863  Mintwood  PI.  belonging  to  Miss 
Sands  which  Early  &  Lampton  sold  as  agents  for 
Miss  Sands,  as  will  hereinafter  appear.  Then  again, 
it  will  be  noted  when  we  come  to  those  transactions 
that,  notwithstanding  Early  &  Lampton,  and  not 
Lampton,  are  admfitted  to  have  been  Miss  Sands’ 
agents  therein,  Lampton  gave  her  a  memorandum 
relating  to  the  sale  of  one  of  said  properties  signed 
simply  “J.  J.  Lampton:” 
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“Amt*,  due  M.  C.  Sands  $121.46  from  Title 

Co. — Settlement  of  Xo.  1863  Mintwood. 

J.  J.  LAMPTOXr 

Xov.  15/1907. 

(Rec.,  142). 

How  then  can  it  be  reasonably  argued  that  the  sig¬ 
nature  “James  J.  Lampton”  to  the  receipt  given  to 
Miss  Sands  May  29,  1906  for  the  $3500  Kehoe  note 
(Rec.,  124)  tends  in  anywise  to  show  that  it  was  not 
a  firm  transaction?  Miss  Sands  was  not  required  to 
be  on  her  guard  to  protect  herself  from  her  trusted 
agents  by  concerning  herself  with  mere  formalities 
or  technicalities.  She  had  a  right  to  rely  upon  each 
of  them  as  acting  in  her  interest  on  behalf  of  the  firm 
as  her  agents.  It  further  appears  that  her  letters  ad¬ 
dressed  to  Lampton,  which  she  wrote  as  letters  to  the 
firm  were  always  so  regarded  in  fact  by  the  firm. 
For  instance,  at  Rec.,  185,  Early  produced  from  the 
Early  &  Lampton  files  the  following  letter : 

“My  dear  Mr.  Lampton 

Please  give  mother  five  dollars. 

Sincerely, 

MARGARET  C.  SAXDS. 

Xov.  12-04. 

(Rec.,  190). 

Moreover,  the  Early  &  Lampton  letter-press  book 
shows  that  Miss  Sands  letter  of  Sept.  5>  1906, 
dressed  to  Lampton,  was  responded  to  by  the  firm 
bookkeeper : 
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“September  14,  1906. 

“My  dear  Miss  Sands: 

As  Mr.  Lampton  is  out  of  the  city  at  present 
your  letter  of  the  5th  instant  written  at  Lu¬ 
cerne  has  been  handed  me  for  attention  *  *  * 
Trusting  this  is  clear  and  that  you  will  now 
understand  why  you  have  received  no  greater 
amounts  from  us,  we  remain 
Very  truly  yours. 

James  H.  Simpson, 

Bookkeeper.” 

(Rec.,  226-7). 

\\  here  then  is  the  evidence  to  he  found  that  Miss 
Sands  had  any  personal  dealings  with  Lampton  apart 
from  the  firnt  of  Early  &  Lampton?  It  certainly  is 
not  shown  by  the  fact  that  Lampton  attended  to  the 
payment  of  some  interest  instalments  upon  her  prop¬ 
erties,  which  were  in  the  charge  of  Early  &  Lampton, 
nor  is  it  in  anywise  shown  by  the  fact  that  Lampton 
may  have  paid  some  of  Miss  Sands’  debts,  because, 
as  we  have  alreadv  seen  and  as  Earlv  himself  admits, 
the  firm  undertook  such  payment  out  of  Miss  Sands' 
funds.  Yet  appellant  seriously  urges  upon  the  Court 
that  this  $35°°  Kehoe  note  transaction  must  be  re¬ 
garded  as  a  personal  transaction  between  Miss  Sands 
and  Lampton,  for  the  reason  that  the  $3200  Kehoe 
check  has  the  words 

“Pay  to  J.  J.  Lampton” 

written  just  above  the  signature  “Margaret  C. 
Sands’  on  the  back  of  said  check.  The  argument 
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loses  sight  of  the  fact,  already  conclusively  estab¬ 
lished,  that  Miss  Sands’  endorsement  upon  said  check 
was  procured  through  a  trick  or  device  and  that  the 
fact  of  the  receipt  of  said  check  was  deliberately  con¬ 
cealed  from  her  and  her  mother. 

It  is  plain  that  there  is  no  reasonable  basis  for  the 
contention  that  this  $3500  Kehoe  note  transaction  was 
an  individual  transaction  with  Lanipton.  Even  if 
Lampton  had  not  acquainted  his  co-partner  Early 
with  this  transaction,  such  fact  could  not  effect  the 
rights  of  Miss  Sands.  Then  again,  while  Early  de¬ 
nied  all  knowledge  of  this  transaction  (Rec.,  456-7), 
he  made  a  similar  denial  in  the  Winchester  “ex¬ 
change"  transaction,  which  denial  we  there  proved  by 
documentary  evidence  to  be  false.  In  addition,  we 
have  the  significant  fact  that  Early,  during  the  course 
of  the  taking  of  testimony  herein,  sent  an  anonvmous 
postal  for  the  purpose  of  keeping  his  linn’s  former 
bookkeeper  Dunnington  from  testifying.  As  Dun- 
nington  was  the  firm’s  bookkeeper  during  a  large  part 
of  the  time  when  these  frauds  were  being  perpetrated, 
it  is  fair  to  assume  that  he  could  have  given  testimony 
enlightening  to  the  Court  and  prejudicial  to  Early. 
The  Court  will  also  recall  how  deeply  Early  is  shown 
by  documentary  evidence  to  have  participated  in  the 
frauds  of  the  Navy  Yard  transactions.  Tt  would 
therefore,  be  doing  violence  to  the  evident  situation 
existing  to  assume  Early’s  ignorance  of  the  frauds  in- 
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volvecl  in  this  $3500  Kehoe  note  transaction.  In  ad¬ 
dition  we  have  the  important  circumstance  that  there 
is  no  possible  way  in  which  we  could  prove  his  knowl¬ 
edge  other  than  by  production  of  the  two  letters  writ¬ 
ten  to  him  by  Miss  Sands  while  abroad,  with  which 
circumstance  is  coupled  his  refusal  to  produce  either 
of  them,  claiming  “I  never  received  any”  (Rec., 
281-2),  although  it  is  demonstrated  by  his  own  files, 
as  we  have  already  seen,  that  he  did  receive  at  least 
one  of  them,  which  letter  has  not  been  produced.  Of 
what  consequence,  therefore,  is  Early's  testimony 
(Rec.,  456-/)  that,  when  he  claims,  in  contradiction 
of  Miss  Sands  and  Mrs.  Sands,  to  have  advised  Miss 
Sands  in  August  1907  that  the  Winchester  might  be 
foreclosed.  Miss  Sands  did  not  mention  the  Kehoe 
note  ? 

Early’s  testimony  that  Early  &  Lampton  never 
engaged  in  the  purchase  for  themselves  of  any  in¬ 
terest  in  any  real  estate,  excepting  in  the  case  of 
Miss  Sands’  Navy  Yard  properties  through  Ste¬ 
vens,  loses  sight  of  the  well  established  fact  shown 
by  the  record  herein  that  in  the  pretended  Win¬ 
chester  “exchange”  transaction  they  took  Miss 
Sands’  two  properties  1620  18th  St.  and  1867  Mint- 
wood  PI.  for  the  benefit  of  themselves  and  Stone 
&  Fairfax,  and  subsequently  made  a  supposed 
equal  division  of  the  profits  between  themselves 
and  Stone  &  Fairfax.  Moreover,  we  do  not  under- 
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stand  how  the  capacity  or  incapacity  of  the  firm 
of  Early  &  Lampton  to  purchase  on  their  own  ac¬ 
count  a  one-half  or  other  interest  in  real  estate, 
bears  in  anywise  upon  the  capacity  of  the  partner¬ 
ship  to  invest  Miss  Sands’  moneys  in  a  one-half  in¬ 
terest  in  real  estate.  Even  if  Miss  Sands  had  ex¬ 
pressly  understood,  which  as  she  testifies  she  did 
not,  that  Early  &  Lampton.  were  to  purchase  the 
other  one-half  interest,  and  even  were  it  estab¬ 
lished  that  Early  &  Lampton,  while  having  capacity 
to  make  the  investment  for  Miss  Sands,  lacked 
capacity  to  purchase  the  other  one-half  interest  for 
themselves,  we  know  of  no  principle  upon  which 
they  could  escape  liability  as  a  partnership  for  the 
disposition  of  that  which  they  received  from  Miss 
Sands.  Again,  even  were  it  a  fact  that  Lampton, 
although  purporting  to  act  for  the  firm,  never  had 
any  intention  of  acquainting  Early  with  any  of 
the  facts  concerning  this  $3500  Kehoe  note  trans¬ 
action,  and,  moreover,  never  had  any  intention  of 
making  any  investment  for  Miss  Sands  in  connec¬ 
tion  therewith,  there  is  no  theory  upon  which  the 
partnership  could  escape  liability  to  Miss  Sands. 
Doremus  v.  McCormick,  7  Gill.  (Md.),  49,  at  p.  64, 
and  Strang  v.  Bradner,  114  U.  S.,  555,  at  p.  561. 
That  the  making  of  investments  in  real  estate  for 
clients  of  the  firm  was  within  the  scope  of  the  part¬ 
nership  is  not,  and  cannot  be,  questioned.  More- 
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over,  it  could  not  be  seriously  contended  that  it 
was  beyond  the  scope  of  the  partnership  to  take 
amt  hold  Miss  Sands'  aforesaid  $3500  Kehoe  note,  be¬ 
cause,  not  only  were  they  her  general  agents  and 
trusted  advisers,  but  they  had  actually  taken  and 
held  this  identical  note  in  their  partnership  capacity 
as  her  agents  from  Dec.  10,  1904,  to  Feb.  10,  1905. 

It  follows  that  the  attempt  of  the  defendants  to 
establish  a  limited  partnership  to  exclude  the  firm 
liability  for  this  $3500  Kehoe  note  transaction  is 
unavailing.  The  position  of  Lampton  in  seeking  to 
take  to  himself  sole  responsibility  for  this  $3500 
Kehoe  note  transaction  is  unique,  in  the  light  of  the 
established  and  admitted  fact  that  he  so  far 
conceals  his  assets  from  the  reach  of  the  law  that 
even  his  bank  account  is  kept  under  cover  of  his 
wife  s  name,  as  follows  "James  J.  Lampton,  agent 
for  Anne  L.  Lampton"  (Rec.,  228,  230-1,  and  236). 
At  Rec.  228  Mrs.  Lampton  testified  on  direct  ex- 
animation  by  Mrs.  Sands’  counsel.* 

“Q.  Do  you  know  anything  about  an  ac¬ 
count  in  the  American  National  Bank  known 
as  James  J.  Lampton,  agent  for  Anne  L. 

r?PTvU  ?  A'  1  knew  there  was  one- 
y.  Did  you  have  any  personal  interest  in 

that  account  ?  A.  Nothing  whatever 
Q.  Why  was  it  so  kept?  A.  Mr.  Lamp- 

ton  kept  it  to  accommodate  himself.”  (Rec., 
228.) 
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Under  cross-examination  by  her  own  counsel  Mr. 

Poe,  Mrs.  Lampton  further  testified  (Rec.,  230-1): 

“O.  This  hank  account  in  the  American 
National  Bank  in  the  name  of  James  J. 
Lampton,  agent  for  Anne  L.  Lampton,  was 
put  there,  I  understood  you  to  say,  for  the 
business  convenience  of  your  husband?  A. 
Yes,  accommodation  to  him. 

Q.  You  didn't  know  of  it,  the  opening  of 
the  account  in  that  way,  when  it  was  orig¬ 
inally  opened,  did  you?  A.  No. 

Q.  Your  husband  was  engaged  in  the  real 
estate  business,  I  believe,  at  that  time,  and 
was  handling  much  money  belonging  to 
other  people?  A.  Yes. 

Q.  And  he  also  had  some  judgments 
against  him  at  that  time?  A.  Yes. 

Q.  And  it  was  for  the  purpose,  as  I  under¬ 
stand  it,  of  preventing  the  annoyance  of  at¬ 
tachments  on  those  judgments  that  the  ac¬ 
count  was  kept  in  that  way  at  that  time  by 
him?  A.  That  is  what  I  understood.” 

Lampton  himself  testified  at  Rec.,  236: 

“O.  What  was  the  reason  for  keeping  the 
account  in  the  American  National  Bank 
under  the  title  ‘James  J.  Lampton,  agent  for 
Anne  L.  Lampton?’  A.  For  my  convenience. 

Q.  Did  Anne  L.  Lampton  have  anything 
to  do  with  it?  A.  She  did  not. 

Q.  You  were  not  her  agent,  then?  A.  I 
was  not  in  the  sense  that  she  was  responsible 
for  that  account. 

Q.  Well,  were  you  her  agent  in  the  sense 
that  anything  involved  in  that  account  was 
hers,  you  acting  in  a  representative  capacity 
for  her?  A.  No,  I  was  not.” 
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V. 

$1,100  SECOND  TRUST  PUT  UPON  1859  MINT- 
WOOD  PL.,  IN  OCTOBER,  1905. 

In  par.  io  (Rec.,  23)  of  the  Amended  and  Supple¬ 
mental  Bill,  we  alleged  on  behalf  of  Miss  Sands 
that  Early  &  Lampton,  on,  to-wit,  October  9,  1905, 
placed  an  $1 100  second  trust  (subject  to  a  first  trust 
of  $7°°°)  on  premises  1859  Mintwood  PI.  belong¬ 
ing  to  plaintiff,  plaintiff’s  execution  of  the  deed 
of  trust  having  been  secured  by  them  without 
knowledge  on  her  part  (she  relying  implicitly  upon 
the  defendants  and  executing  whatever  they  pre¬ 
sented  to  her)  of  the  fact  that  an  $1 100  second  trust 
was  being  placed  upon  said  property.  In  par.  18 
(Rec.,  29)  of  said  Am.  &  Suppl.  Bill,  we  further  al¬ 
leged  that  Early  &  Lampton  were  chargeable  in 
the  full  and  complete  accounting  to  which  plain¬ 
tiff  is  entitled  with  said  $1100  second  trust  and 
interest. 

The  defendants  stated  in  their  answers  that  said 
$1100  second  trust  was  negotiated  for  the  purpose 
of  saving  said  property  from  foreclosure  sale, 
Early’s  answer  specifically  stating  (par.  X)  (Rec., 
49): 


“Being  threatened  with  sale  for  non-pay¬ 
ment  of  incumbrances,  this  defendant’s  firm 
t  negotiated,  without  commission  or  profit  of 
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an  v  kind,  a  junior  mortgage  or  incumbrance 
thereon  of  $1,100,  payable  in  monthly  notes 
of  $40  each,  the  proceeds  of  which  loan  were 
applied  entirely  to  the  liquidation  of  liabili¬ 
ties  then  on  the  property,  all  of  which  was 
well  known  by  the  complainant  at  the  time.” 

The  Court  below  held  that  Early  and  Lampton 
should  be  charged  with  the  amount  of  this  $1100 
trust,  and  credited  with  such  amounts  only  as  they 
can  show  inured  to  Miss  Sands'  benefit  (Rec.,  99- 
100). 

It  appears,  without  contradiction,  that  no  state¬ 
ment  of  account  was  ever  prepared  for  Miss  Sands 
by  Early  and  Lampton  in  this  matter  (Rec.,  134, 
165,  166,  184,  185,  215).  It  appears  from  the  Title 
Co.  statement,  which  we  obtained  by  subpoena 
'duces  tecum  that  the  disbursements  out  of  this 
'$1100  were  so  heavy  that  the  first  trust  on  1859 
Mintwood  PI.  could  only  be  reduced  $250  (Rec., 
257),  and  the  disbursements  included,  in  addition 
to  a  commission  to  Early  and  Lampton  (which 
they  must,  of  course,  now  refund),  a  payment  to  J. 
Thilman  Hendrick  of  $163  for  life  insurance  pre¬ 
mium  (Rec.,  257)  on  a  $5,000  policy  of  Lampton 
for  Lampton’s  benefit  (Rec.,  396). 

Hendrick  (though  a  member  of  the  bar  since 
Jan.  2,  1900,  Rec.,  396),  testified  (Rec.,  396): 

“Q.  Please  state,  as  near  as  you  can  re- 
call,  what  that  conversation  was?  A.  Mr 
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Lampton  wanted  me  to  obtain  an  $i  100  sec¬ 
ond  trust  loan  for  Miss  Margaret  C.  Sands. 
He  told  me  he  could  arrange  for  a  commis¬ 
sion  of  approximately  fifteen  per  cent,  which 
would  be  about  $165.  I  told  him  that  I  didn’t 
know  much  about  the  laws  covering  com¬ 
missions  on  money,  and  I  would  prefer  to 
write  the  insurance  policy  and  take  the 
premium  out  in  that  form,  while  I  would  not 
get  as  much  money,  having  to  pay  the  com¬ 
pany  the  gross  premium  less  my  commis¬ 
sion,  I  would  still  get  a  premium  on  the  in¬ 
surance  policy  from  my  company,  and  would 
consider  that  my  commission  on  the  deal,  in 
lieu  of  the  straight  commission  on  the  sec¬ 
ond  trust  loan.” 

The  relationship  existing  between  Hendrick  and 
Lampton  not  only  appears  from  the  above  testi¬ 
mony  of  Hendrick,  but  also  from  his  further  tes¬ 
timony  at  Rec.,  397: 

“T  think,  as  I  recall  it,  the  moving  reason 
for  accepting  the  value  there  as  fairly  safe  was 
that  Mr.  Lampton  told  me  he  thought  the  value 
leas  there .  and  I  accepted  his  estimate  of  the 
matter.  I  am  not  at  all  sure  that  I  looked  at 
the  property” 

In  view  of  this  relationship  between  Hendrick 
and  Lampton,  and,  the  further  fact  that  Hendrick 
was  sworn  in  as  a  member  of  the  bar  on  January  2, 
1900,  Hendrick’s  statement  “I  didn’t  know  much 
about  the  laws  covering  commissions  on  money” 
in  explaining  that  said  life  insurance  premium 
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really  represented  his  commission  which  he  allowed 
Lampton  to  have,  is  not,  we  submit,  entitled  to 
serious  consideration.  But,  if  entitled  to  serious 
consideration,  the  fact  would  still  remain  that 
Lampton  did  actually  profit  by  the  said  $163  pay¬ 
ment  upon  his  own  life  insurance  policy,  which 
(at  Rec.,  185)  Early’s  counsel  unsuccessfully 
sought  to  show  was  for  Miss  Sands’  benefit  and 
taken  on  her  life.  Moreover,  this  trust  was  un¬ 
necessary,  and  was  placed  upon  Miss  Sands’  prop¬ 
erty  in  disregard  of  her  rights,— Early  and  Lamp- 
ton  concealing  from  her  at  the  time  large  funds 
belonging  to  her  already  shown.  Then  again,  their 
mal-administration  shows  that  they  have  not 
earned  any  commissions  or  profits,  which  might 
otherwise  be  allowable. 
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VI. 

SALE  OF  1859  MINTWOOD  PL.  IN  JUNE,  1907 

In  June  1907,  while  the  plaintiff  was  in  Europe, 

Early  &  Lampton  sold  her  property  1859  Mint  wood 

PI.  to  J.  Edmund  Smith  for  $9750,  and  in  plaintiffs 

Amended  and  Supplemental  Bill  she  asked  for  a  full 

accounting  respecting  the  transaction.  In  Par.  12 

( Rec.,  24)  of  said  Am.  &  Suppl.  Bill,  plaintiff  averred 
that  in  June  1907 — 


“said  Early  and  Lampton  sold  said  1859  Mint- 
wood  Place  to  said  J.  Edmund  Smith  for 
$9750.” 

And  in  par.  18  (Rec.,  29)  of  said  Am.  &  Suppl.  Bill, 
plaintiff  further  averred  that,  in  addition  to  the  $1 100 
second  trust  of  October  1905 — 

“they  (Early  &  Lampton)  are  also  charge¬ 
able  with  the  aforesaid  sum  of  $9750  consti¬ 
tuting  the  subsequent  selling  price  of  said 
premises  1859  Mintwood  Place  Northwest,  as 
set  up  in  paragraph  12  of  this  bill.” 

In  his  answer  to  said  par.  12  of  the  bill,  Early  made 
no  reply  to  plaintiffs  allegation  that  Early  &  Lamp- 
ton  sold  1859  Mintwood  PI.  for  $9750,  but  merely 
said  (Rec.,  50) : 


“The  proceeds  of  No.  1859  were  disbursed 
by  Early  and  Lampton,”  “to,  for  and  upon  the 
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order  of  the  complainant,  and"  “consummated  * 
with  the  knowledge  and  approval  of  the  com¬ 
plainant  s  father  (Par.  12,  Early  s  answer). 

Xor  in  his  answer  to  par.  18  (Rec.,  52),  of  the  bill, 
does  Early  in  anywise  deny  that  the  selling  price  was 
$0750,  but  merely  says: 

“He  denies  the  allegations  set  out  in  the 
eighteenth  paragraph  of  the  bill,  as,  also,  that 
he  or  his  firm  are  chargeable  with  the  sums 
therein  mentioned,  or  with  any  part  thereof." 
(Par.  18,  Early’s  answer). 

Hampton  s  answer  likewise,  while  denying  generally 
that  the  plaintiff  was  entitled  to  anv  accounting;  re- 
garding  this  transaction,  neither  denied  the  averment 
of  the  bill  that  the  selling  price  of  1859  Mintwood 
PI.  was  $9750,  nor  gave  any  particulars  with  respect 
to  the  transaction. 

In  this  state  of  the  pleadings,  the  sole  issue  in  this 
transaction  was  whether  Early  &  Hampton  had,  as 
claimed  by  them,  accounted  for  said  selling  price  of 
$975°- 

The  Early  and  Hampton  press  copy  books  show 
that  they  sold  1859  Mintwood  PI.  in  June  1907  to  T. 
Edmund  Smith  for  $9,750  (Rec.,  357  and  280).  Under 
date  of  June  27,  1907,  they  press-copied  a  statement 
to  J.  Edmund  Smith  showing  the  price  to  be  $9750, 
and  on  the  same  date  press-copied  another  statement 
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(Miss  Sands  being  then  in  Europe)  made  out  in 
Miss  Sands’  name  mis-reciting  the  selling  price  as 
$9500,  and  yet  charging  a  commission  of  $285  (Rec., 
167).  This  false  $9,500  statement  was  shown  to 
Miss  Sands  by  Lampton  in  December  1907  (Rec., 
1 71 )  along  with  a  lot  of  other  statements,  which  she 
1  e fused  to  O.  K.”  as  Lampton  requested. 

We  have  here  the  remarkable  situation  of 
trustees  who  are  shown  by  their  own  records  to 
have  rendered  a  $9,500  statement  of  account  to  their 
cestui  que  trust  with  reference  to  a  $9750  sale  made 
by  them  as  her  agents,  and  yet,  notwithstanding 
such  fact,  they  insist  that  the  plaintiff  is  not  even 
now  entitled  to  a  full  and  complete  accounting  from 
them  respecting  the  transaction,  but  that  she  must 
advise  them  what  items  in  said  fraudulent  $9500 
statement  are  “incorrect  or  fraudulent,  or  inaccu¬ 
rate.  Throughout  the  record  Early’s  counsel  again 
and  again  fought  persistently  to  induce  plaintiff’s 
counsel  to  waive  plaintiff’s  right  to  a  full  and  com¬ 
plete  accounting,  and  to  limit  her  to  such  items  in 
the  various  statements  of  account  as  she  coulc 
cifically  show  to  be  fraudulent.  At  Rec.,  187, 

Early’s  counsel  was  very  insistent,  stating  to  plain¬ 
tiff’s  counsel : 

"I  need  not  advise  counsel  what  the  law  is 
in  regard  to  accounts  stated  ” 
to  which  plaintiff’s  counsel  replied: 
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“Mr.  Sullivan:  Counsel  for  the  plaintiff 
recognizes  no  accounts  stated  in  this  fiduciary 
relationship,  or  one  that  the  court  would  con¬ 
sider  as  such,  in  view  of  the  facts  and  circum¬ 
stances  surrounding-  these  transactions” 
(Rec.,  187). 


We  maintained  this  attitude  throughout  the  case, 
and  at  Rec.,  466,  we  further  advised  the  defendants 
in  no  uncertain  terms  that  that  attitude  would  be 

adhered  to  without  qualification,  stating: 

% 

“Mr.  Sullivan:  Inresponses  to  the  request  of 
counsel  for  the  defendant  Early  for  informa¬ 
tion  as  to  what  items  in  the  statement  of  ac¬ 
count  of  Early  &  Lampton  that  were  at¬ 
tacked,  I  can  only  say  that  we  assail  the  en¬ 
tire  account,  and  think  the  specific  data  given 
in  the  course  of  the  testimony  and  in  the 
pleadings  is  sufficient.” 

Appellant’s  contention  seems  to  be  that  an  agent 
has  no  duty  to  account  to  his  principal  for  the  real 
purchase  consideration,  but  that  it  is  sufficient  for 
the  agent  to  merely  report  to  the  principal  for  the 
proceeds  of  sale  without  giving  any  explanation  as 
to  the  difference  betwen  such  alleged  proceeds 
“actually  realized”  and  the  true  purchase  considera¬ 
tion  given  by  the  purchaser  or  even  advising  the 
principal  of  the  true  consideration.  In  this  particu¬ 
lar  transaction,  the  true  purchase  consideration 
given  by  Smith  consisted  of : 
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(a)  Assuming  first  trust  upon  the 

property  . 

(b)  Giving  a  second  trust  upon  the 

property  . 

(c)  Cash . 


$7000.00 

2000.00 

750.00 


$9750.00 

It  clearly  appears  from  the  above  documentary 
evidence  that  Smith  carried  out  his  purchase  as 
agreed,  actually  paying  $750  cash  to  Early  &  Lamp- 
ton,  also  assuming  the  $7000  first  trust,  and  giving 
a  $2000  second  trust  for  plaintiff’s  benefit  to  Early 
&  Lampton  as  plaintiff’s  agents.  The  claim  now 
advanced  by  Early  in  his  brief,  though  not  testified 
to  by  anybody,  is  that  although  Early  &  Lampton 
actually  received  from  Smtih  the  $750  cash  and  also 
the  $2000  second  trust  notes  for  plaintiff,  Early  & 
Lampton  did  not  actually  realise  $2000  cash  from 
said  $2000  second  trust  but  lost  $240  or  $250  there¬ 
of  by  way  of  discount  in'  cashing  said  notes.  The 
answers  to  this  contention  are  two-fold: 


1st.  There  was  no  necessity  for  so  sacrificing  said 
$2000  second  trust  notes,  because  Early’s 
contention  that  “the  condition  of  Miss  Sands’ 
affairs  imperatively  required  money,  not  sec¬ 
ond  trust  notes,”  is  not  true  in  any  other 
sense  than  that,  as  we  have  already  seen, 
Early  &  Lampton  were  fraudulently  with¬ 
holding  from  her  thousands  of  dollars  to 
which  she  was  then  entitled.  A  necessity 
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created  by  their  own  fraud  and  wrongdoing’ 
can  hardly  be  urg-ed  by  them  as  an  excuse. 

2nd.  1  he  plaintiff  would  be  entitled  in  any  event 
to  an  acounting  as  to  the  specific  amount,  if 
any,  of  the  $2000  actualy  lost  by  way  of  dis¬ 
count.  Hendrick’s  testimony,  upon  which  ap¬ 
pellant  relies  in  support  of  the  argument  that 
“notes  of  this  character  cannot  be  discounted 
except  at  a  heavy  discount  ”  admits,  although 
appellant’s  brief  does  not  mention  it,  that  the 
amount  of  the  discount  varies  “according  to 
the  amount  of  the  time  and  the  character  of 
the  person  and  the  character  of  the  proper¬ 
ty’’  (Rec.,  497.  Moreover,  we  have  already 
seen,  in  connection  with  the  $2000  2nd  trust 
note  on  the  Margaret,  which  Early  &  Lamp- 
ton  caused  the  plaintff  to  pay  nearly  three 
years  before  its  maturity,  not  a  dollar  dis¬ 
count  was  obtained  by  Early  &  Lampton  for 
plaintiff,  but  the  full  amount,  and  accure'd  in  ¬ 
terest  as  well,  were  paid  out  of  plantiff’s 
funds. 

The  claim  of  Appellant’s  Brief,  that  Miss  Sands’ 
counsel  is  endeavoring  to  “impose  upon  the  creduli¬ 
ty  of  the  Court”  (p.  98  of  Appellant’s  Brief)  in 
claiming  that  there  has  not  been  a  full  accounting 
in  this  transaction,  does  not  merit  comment. 

This  brief  is  already  too  protracted  to  justify  any 
further  discussion  of  said  false  $9,500  statement  of 
acount  made  up  while  Miss  Sands  was  in  Europe, 
and  never  shown  to  her  until  December  1907,  at  which 
time  there  is  no  claim  in  the  testimony  that  thev 
gave  her  a  check.  So  far  from  the  statement  having 
her  a  check.  So  far  from  the  statement  having  been 
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even  then  delivered  to  her,  it  appears  that  it  was  left 
at  Early  and  Lampton's  office.  Both  Miss  Sands 
(Rec.,  137,  150)  and  Mrs.  Sands  (Rec.,  215)  testify 
fully  and  frankly  as  to  having  received  $700  from 
Early  and  Lampton  on  account  of  the  matter  while 
they  were  abroad,  but  that  that  was  all  they  were 
given  (Rec.,  137,  215).  It  is  clear  front  this  uncon¬ 
tradicted  testimony  that  the  item  of  “check  to  balance 
$241.04"  recited  in  said  false  $9500  statement  of  ac¬ 
count,  must,  along  with  all  the  other  items  of  claimed 
disbursements,  be  dealt  with  in  the  accounting  which 
has  been  ordered. 
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VII. 

SALE  OF  1863  MINTWOOD  PL.  IN  AUGUST, 

1907. 

In  August,  1907,  Early  &  Lampton  sold  plaintiff’s 
property,  1863  Mintwood  PI.  to  James  M.  Baker 
for  $9250,  and  in  plaintiff’s  Amended  and  Supple¬ 
mental  Bill  (Rec.,  29)  she  asked  that  they  be  com¬ 
pelled  to  account  to  her  for  the  proceeds  of  such 
sale. 

Miss  Sands  testified: 

“Q.  Do  you  know  what  became  of  1863 
Mintwood  Place?  A.  I  don’t  know  anything 
about  what  became  of  that. 

Q.  Did  you  ever  ask  either  member  of  the 
the  firm  anything  about  that?  A.  Yes,  I  did. 

Q.  Whom  did  you  ask?  A.  I  asked  Mr. 
Lampton.  Always  saw  him  on  business  mat¬ 
ters  because  I  knew  him  personally  better 
than  I  did  Mr.  Early. 

Q.  What  did  he  explain  about  that  mat¬ 
ter?  A.  He  never  explained  it. 

Q.  Well,  what  did  he  say?  A.  It  was  in 
August  when  we  asked  about  it,  when  we 
came  on  to  Washington,  just  shortly  after 
we  returned  from  Europe,  and  he  told  us 
our  affairs  were  all  in  a  flourishing  condi¬ 
tion,  and  when  we  came  back  in  the  fall,  in 
November,  it  would  be  time  enough  to  talk 
over  business  matters. 

Q.  When  you  came  back  to  Washington 
in  the  fall  from  where?  A.  Beverly,  New 
Jersey. 
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O.  Did  you  ever  receive  anything  from  Early 
&  Lampton  or  anyone  else,  out  of  the  sale  of 
1863  Mintwood  Place  ?  A.  I  never  did”  (Rec., 

“O.  Please  explain  what  the  slip  I  now  hand 
you  is.  Miss  Sands.  A.  Mr.  Lampton  handed 
me  that  and  told  me  that  the  sum  of  $121.46 
was  still  due  me  from  the  sale  of  1863  Mint- 
wood  Place,  and  that  I  would  receive  it  as  soon 
as  he  could  get  it. 

O.  How  much  did  you  receive  out  of  that 
sale?  A.  I  didn't  receive  one  cent"  ( Rec.,  142). 

The  paper  referred  to  is  “Plaintiff’s  Exhibit 
Xo.  6,”  as  follows. 

“Amt.  due  M.  C.  Sands  $121.46  from  Title 
Co. — Settlement  of  Xo.  1863  Mint  wood. 

J.  J.  Lampton.” 

A  ov.  15-1907. 

(Rec.,  142). 

Under  cross-examination,  Miss  Sands  further 
testified : 


“Q.  At  page  64  you  state  that  you  did  not 
know  anything  about  what  became  of  1863 
Mint  wood  Place.  Do  you  mean  that?  A. 
Yes,  I  mean  that. 

O.  You  didn't  know  that  that  property  was 
sold?  A.  X  o. 

O.  You  never  received  any  of  its  proceeds? 
A.  Never. 

O.  You  mean  that  you  never  did  or  do  not 
remember?  A.  T  never  did”  (Rec.,  180). 

“Q.  Miss  Sands,  you  say  that  Mr.  Lampton 
gave  you  a  memorandum  of  a  balance  of  $121 
and  some  odd  cents  that  was  due  you  on  the 


ti  <instiction  of  the  house  18G3  Mintwood 
place.  Have  you  ever  been  paid  that?  A. 
Never. 

Q-  Not  in  any  shape  at  all?  A.  Not  that  I 
have  any  knowledge  of”  (Rec„  208). 

Mrs.  Sands  testified  (Rec.,  215): 

“Do  you  know  anything,  or  did  Mr.  Lamp- 
ton  ever  say  anything  to  you  about  the  sale  of 
1  <>63  Mint  wood  Place?  A.  No. 

Q.  Do  you  know  of  any  money  ever  having 
been  paid  to  you  or  your  daughter  out  of  that 
sale?  A.  Never. 

Q.  Did  you  ever  see  a  statement  from  Earlv 
and  Lampton  about  that  sale?  A.  No,  never 
saw  a  statement. 

Q.  Did  you  or  your  daughter  ever  ask  for  a 
statement  from  Early  and  Eampton  respecting 
either  of  these  two  sales?  A.  Yes. 

Q.  \\  hen  ?  A.  After  we  found  that  the 
house  had  been  sold,  the  1863,  we  asked  for  a 
statement,  but  were  never  able  to  get  it,  after 
we  came  home. 

Q.  \\  hy  not  ?  A.  Always  made  some  ex¬ 
cuse  about  it,  about  the  title  company,  every 
time  you  asked  hinn  anything  about  it,  and 
ne\  er  admitted  for  a  long  while  that  it  was 
sold;  we  didn't  know  it  was  sold  until  late- 
long  after  we  came  home.  I  first  heard  it  from 
some  one  living  in  Mintwood  Place.” 

Mr.  Sands  testified  (Rec.,  119)* 

“Q.  Did  you  receive  any  part  of  any  pur¬ 
chase  money  for  1863  Mintwood  Place?  A. 
Never.  Never  any  statement  made  of  it,  to  my 
knowledge.  I  didn’t  even  know  the  price  or 
the  month  that  it  was  sold. 
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Q.  Did  you  receive  any  part  of  the  purchase 
price  of  1859  Mintwood  Place?  A.  Xot  a  dol¬ 
lar;  never." 


At  Rec.,  350,  we  exhibited  to  Lampton  said  “Plain¬ 
tiff’s  Exhibit  Xo.  6,"  being  the  aforesaid  slip  of  Xov. 
15,  1907,  referring  to  $121.46,  and  inquired  of  him 
(Rec.,  350): 


“Q.  I  hand  you  a  paper,  which  is  plaintiff’s 
exhibit  Xo.  6,  and  ask  you  whether  that  bears 
your  signature?  A.  It  does. 

Q.  Do  you  recall  ever  having  given  the 
plaintiff  any  other  statement  concerning  the 
sale  of  1863  Mintwood  Place,  except  this  paper 
I  have  shown  you?  A.  That  I  think  was 
closed  at  the  Title  Company,  and  I  think  we 
rendered  her  a  statement ;  I  gave  her  that 
paper. 

Q.  Have  you  any  personal  knowledge  of  ever 
having  given  her  any  statement  except  this ? 
A.  I  think  so,  but  I  am  not  positive  about  it.” 

We  followed  up  the  subject  by  securing  a  subpoena 
duces  tecum  against  Early  March  7,  1912,  inquiring 
him  to  produce  (Rec.,  62)  : 

“the  original  ledger  accounts  and  all  cancelled 
checks  relating  to  matters  of  Margaret  C. 
Sands’’ 


and  subsequently,  on  April  30,  1912,  quoted  the  re¬ 
quirement  of  said  subpoena  in  a  written  communica¬ 
tion  to  Early’s  counsel,  specifically  requesting  (Rec., 

363  )  •* 
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“all  press  copy  books  showing  all  statements 
of  every  kind,  unto  whosoever  rendered  be¬ 
tween  October  1,  1904,  and  October  1,  1907, 
relating  in  anywise  to  1859  Mintwood  Place, 
1863  Mintwood  Place,”  &c. 

We  were,  however,  never  able  to  find  anything 
either  in  the  ledger  accounts,  press  copy  books  or  other 
accounts  of  Early  &  Lampton  showing  any  disburse¬ 
ment  of  the  proceeds  of  sale  of  1863  Mintwood  Place, 
nor  did  they  produce  any  canceled  checks  showing  any 
disbursement  of  said  proceeds  of  sale. 

The  skillful  phrasing  adopted  throughout  ap¬ 
pellant’s  brief  conveying  a  misleading  impression 
of  the  record,  is  particularly  noticeable  at  p.  99 
(discussing  this  transaction)  where  it  is  stated: 

“Appellee  failed  to  produce  Early  and 
Lampton’s  statement  of  the  transaction  to 
her,  though  called  upon  by  defendants  to  do 
so  (Rec.,  p.  187).” 

It  is  to  be  noted  that  this  statement  in  appel¬ 
lant’s  brief  is  literally  true,  but  rhetorically  false; 
the  sentence  being  so  shaped  that  upon  careful  an¬ 
alysis  it  may  be  found  to  be  true,  yet  conveys  to 
the  reader  an  entirely  different  impression.  It  is 
literally  true  that  Early’s  counsel  at  Rec.,  187, 
called  upon  Miss  Sands’  counsel  to  produce  “the 
statement  of  the  sale  of  1863  Mintwood  Place  fur¬ 
nished  by  Early  and  Lampton”  (the  language  of 
Early’s  counsel).  It  is  also  literally  true  and  ac- 
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tually  true,  that  Miss  Sands  failed  to  produce  any 
Early  and  Lampton  statement  of  this  transaction. 
The  actual  fact,  however,  also  noted  by  Miss  Sands’ 
counsel  at  said  Rec.,  187,  but  omitted  from  the  ref¬ 
erence  in  appellant’s  brief,  ist  that  no  Early  and 
Lampton  statement  of  account  relating  to  that 
transaction  was  ever  received  by  Miss  Sands;  and, 
in  fact,  as  already  shown,  Early  and  Lampton 
never  even  prepared  such  a  statement. 

In  this  same  connection,  the  Court’s  attention  is 
invited  to  the  bottom  of  p.  100  and  top  of  p.  101 
of  appellant’s  brief,  where  Miss  Sands  is  accused 
of  having  charged  W.  A.  Brown  with  fraud  in  this 
transaction.  Nothing  in  the  pleadings  in  the  case, 
or  in  Miss  Sands’  brief  below  or  in  the  remarks  of 
her  counsel  below  or  anywhere  else,  affords  the 
slightest  basis  for  the  assertion  that  we  either  do, 
or  have,  in  any  way  or  manner,  charged  Mr.  Brown 
with  fraud  in  this  or  any  -other  transaction.  We 
have  merely  contended  against  Early  and  Lamp- 
ton,  that  by  reason  of  Early  and  Lampton’s  frauds, 
Early  and  Lampton  are  entitled  to  no  credit  for 
commission  in  their  accounts  with  Miss  Sands,  and 
that  the  fact  that  Early  and  Lampton  may  have 
given  part  or  all  of  the  commission  to  an  innocent 
broker,  who  naturally  should  not  return  it  to  them, 
cannot  make  the  loss  fall  upon  Miss  Sands. 

We  proved  by  the  Title  Co.  records  (Rec.,  262-3) 


that  the  sale  took  place  Aug.  15,  1907,  and  that 
on  Sept.  9,  1907,  Early  and  Lampton,  by  written 
direction  (Rec.,  26 2),  caused  the  issuance  of  checks 
out  of  the  proceeds  for  the  following  (among 


other)  items: 

“E.  S.  Parker .  $143.12 

E.  Speich,  Sr .  400.00 

George  B.  McDonald .  121.46” 


Evidently  realizing  that  they  might  be  called 
upon  at  some  time  to  justify  their  letter  of  instruc¬ 
tions  of  Sept.  9,  1907,  to  the  Title  Co.,  the  de¬ 
fendants,  nearly  two  months  later,  namely  on 
Nov.  6,  1907,  evidently  through  a  trick  or  device, 
secured  plaintiff’s  signature  to  a  paper  dated  Nov.  6, 
1907,  which  Early’s  counsel  offered  in  evidence  as 
“Defendant’s  Exhibit  No.  6”  Rec.,  181,  as  follows: 

Washington,  D.  C. 

November  6th,  1907. 

Messrs.  Early  &  Lampton, 

Washington,  D.  C. 

Gentlemen : 

Please  make  the  following  disbursements  against 


Lot  No.  133  Mintwood: 

Pay  E.  S.  Parker . $143.12 

Pay  E.  S.  Speich .  400.00 


Pay  George  B.  McDonald  ...  121.46 
and  very  greatly  oblige, 

Yours  very  truly, 

.  Margaret  C.  Sands.” 

Miss  Sands  testified,  under  cross-examination  bv 
Early’s  counsel  respecting  this  paper : 


426 


“Q.  Did  you  ever  any  orders  to  have  any 
of  your  debts  paid  out  of  the  proceeds  of  that 
property?  A.  No.  I  did  not.  I  didn't  know  it 
was  sold.  I  could  not  have  given  any  such 
order. 

O.  Did  you  owe  Mr.  E.  S.  Parker  any 
money  in  1907?  A.  I  don’t  know  anything 
about  that.  I  understood — I  think  there  was 
something  at  the  Metropolitan  Bank,  but  I 
don’t  know  anything  about  it. 

Q.  Didn’t  you  give  your  note  there  and  get 
it  discounted?  A.  I  may  have  done  so. 

O.  And  was  it  paid  ?  A.  I  don’t  know. 

Q.  Do  you  owe  anything  to  a  man  named 
Emanuel  Speich?  A.  I  don’t  know  anything 
about  it. 

Q.  Were  you  not  sued  in  September,  1907, 
by  Emanuel  Speich  on  a  five  hundred  dollar 
note  that  you  had  signed  payable  to  the  order 
of  James  J.  Lampton,  agent  of  Anne  L. 
Lampton?  A.  I  never  heard  of  it  before. 

Q.  And  did  you  not  direct  Messrs.  Early 
&  Lampton  to  pay  that  debt  out  of  the  pro¬ 
ceeds  of  1863  Mintwood  place?  A.  The  first 
I  have  ever  heard  of  it. 

Q.  And  did  not  you  further  direct  that  the 
remaining  $121.  and  some  odd  cents  of  the 
proceeds  of  that  sale  should  be  paid  by  the 
title  company  to  McDonald?  A.  I  never 
heard  of  that.  I  understand  that  was  due  me 
from  1863  Mintwood  Plaee. 

Q.  You  have  already  told  us,  I  believe,  that 
you  never  signed  a  paper  without  knowing 
what  it  was?  A:  I  said  without  looking  at 
them.  I  would  not  know  what  they  were 
after  looking  at  them. 

O.  If  they  were  complicated?  A.  Yes,  sir. 
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Q.  When  they  were  simple  you  would? 
A.  When  they  were  simple  I  might  have 
known  it,  but  I  didn’t  know  what  they  were 
drawn  for. 

Q.  Please  look  at  this  paper  dated  Novem¬ 
ber  6th,  1907,  addressed  to  Early  and  Lamp- 
ton,  and  state  whether  the  signature  is 
yours.  A.  That  is  my  signature.”  (Rec. 
180-1) 

“Q.  Please  look  over  this  paper  of  Novem¬ 
ber  6th,  1907,  and  see  if  there  is  anything 
complicated  in  it,  and  anything  that  you 
don’t  understand?  A.  It  does  not  seem  com¬ 
plicated;  I  didn't  know  zchat  it  was  for  when  I 
signed  it;  I  didn’t  pay  any  attention  to  it;  I 
signed  it  because  I  was  told  it  was  necessary, 
and  knew  nothing  about  business  and  relied 
upon  them  to  do  the  right  thing. 

Q.  You  told  us  before  I  showed  you  that 
paper  that  you  never  signed  a  paper  without 
seeing  what  it  was,  and  you  thought  it  was  a 
very  foolish  thing  to  do?  A.  I  still  do.  I 
regret  many  things  I  have  done  in  the  past.” 
(Rec.  181). 

We  do  not  deem  it  necessary  to  consume  the  time 
of  the  Court  with  appellant’s  involved  and  subtle 
contentions  seeking  to  avoid  the  accounting  which 
has  been  ordered  in  this  transaction.  The  Court  be¬ 
low  has  merely  ordered  an  accounting.  If  appel¬ 
lant  is  really  as  confident  as  the  brief  filed  assumes, 
that  the  proceeds  from  1863  Mintwood  PI.  have 
been  properly  expended  for  Miss  Sands’  benefit, 
there  is  nothing  for  the  appellant  to  fear.  But,  in 


4^8 


view  of  Early  and  Lampton’s  deception  in  this 
transaction  and  their  misrepresentation  and  decep¬ 
tion  in  others,  coupled  with  the  established  fact  that 
no  Early  and  Lampton  statement  of  account  was 
ever  prepared  or  furnished  to  Miss  Sands  in  this 
transaction,  they  can  hardly  escape  an  accounting. 
So  far  from  it  being  shown ‘that  the  claimed  dis¬ 
bursements  inured  to  Miss  Sands’  benefit,  it  is  al¬ 
ready  affirmatively  established  that  one  item,  at 
least,  the  $121.46  check  went  to  McDonald,  a  “straw 
party,”  and  by  him  endorsed  to  Lampton  (Rec. 
350),  never  went  to  Miss  Sands’  benefit. 

Appellant  endeavors  to  make  use  of  the  $3500 
Kehoe  note  transaction,  which  transaction  (as  al¬ 
ready  seen)  has  not  itself  been  in  anywise  account¬ 
ed  for  and  which  appellant  claims  not  to  be  a  firm 
transaction,  to  account  for  this  $121.46  item  to  Mc¬ 
Donald  and  from  McDonald  to  Lampton,  which 
item  was  due  Miss  Sands  in  what  is  conceded  to  be 
a  firm  transaction,  namely,  the  sale  of  1863  Mint- 
wood  PI. 

It  is  further  to  be  noted  that,  in  this  1863  Mint- 
wood  PI.  sale  transaction,  which  Early  and  Lamp- 
ton  admit  was  conducted  by  them  as  Miss  Sands’ 
agents,  no  commission  as  such  has  ever  been  men¬ 
tioned  to  Miss  Sands,  either  orallv  or  in  writing*. 
This  is  enlightening  upon  appellant's  contention  in 
connection  with  the  Navy  Yard  transactions. 
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VIII. 

MISCELLANEOUS  ATTACKS  IN  APPEL¬ 
LANT’S  BRIEF  AGAINST  APPELLEE  AND 
HER  COUNSEL. 

A.  SIZE  OF  RECORD. 

i.  Whether  Pleadings  Should  Have  Been 

Omitted. 

In  view  of  the  nature  of  appellant’s  contentions 
in  this  case,  and  especially  the  contention  (com¬ 
menced  at  pp.  15-6  of  Appellant’s  Brief  and  con¬ 
tinued  throughout)  that  Early  was  adjudged  guilty 
of  frauds  without  sufficient  notice  thereof  nor  op¬ 
portunity  to  defend,  it  is  strange  that  appellee’s 
counsel  should  be  criticised  (pp.  19-20  of  Appellant’s 
Brief)  for  having  the  pleadings,  showing  appel¬ 
lant’s  contention  to  be  utterly  unfounded,  brought 
up  in  the  transcript.  Appellant’s  claim  that  the 
amended  and  supplemental  bill  ought  to  have  been 
omitted  because  digested  in  the  opinion  of  the  Court 
below,  is,  as  hereinbefore  shown,  not  consistent 
with  appellant’s  conduct  in  including  the  original 
bill  in  the  transcript,  notwithstanding  the  original 
bill  was  also  digested  in  the  opinion  of  the  Court  be¬ 
low  and,  moreover,  said  original  bill  was  superseded 
by  the  amended  and  supplemental  bill  (as  appellant 
recognized  at  p.  12  of  his  brief). 
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Another  criticism  (p.  20  of  Appellant’s  Brief)  re¬ 
lates  to  the  inclusion  of  the  original  subpoena  to 
answer  showing  Harper  and  Dvar  “not  to  be 
found/’  the  property  of  which  inclusion  already  ap¬ 
pears  in  connection  with  the  Winchester  proper  y 
matters.  The  inclusion  of  several  of  the  subpoenas 
duces  tecum,  as  showing  appellee’s  diligence  in  seek¬ 
ing  to  obtain  in  some  instances  and  the  manner  :n 
which  she  obtained  in  others,  certain  important  evi¬ 
dence  in  the  case,  is  also  criticised.  Then  again,  the 
inclusion  of  the  affidavits  on  which  the  Court  below 
acted  as  to  the  nunc  pro  tunc  character  of  the  de¬ 
cree,  is  criticised,  notwithstanding  appellant’s 
assignments  of  error  filed  below  sought  to  question 
the  nunc  pro  tunc  character  of  the  decree,  as  to 
which,  however,  no  grounds  are  urged  in  Appel¬ 
lant’s  Brief  as  filed.  Appellant  also  criticises  ap¬ 
pellee  (p.  20  of  Appellant’s  Brief)  for  the  error  in 
the  Clerk’s  office  below  in  inadvertently  copying  a 
paper  into  the  record  twice,  when  under  the  Rules, 
a  reference  merely  should  have  been  made  at  the 
second  point.  Whatever  criticism  if  any,  either 
counsel  in  the  case  may  be  subject  to,  on  account 
of  this  error,  must  necessarily  fall  upon  appellant, 
who  ordered  the  transcript  and  could  have  observed 
the  mistake  during  its  preparation  and  before  it 
was  filed. 
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2.  Whether  the  Evidence  is  Set  Forth  in  Fla¬ 
grant  Violation  of  the  Rule. 

At  p.  20  of  Appellant's  Brief,  this  is  seriously 

argued.  The  criticism  is  unwarranted,  in  view  of 
the  nature  of  the  contentions  raised  by  appellant  in 

this  case.  The  criticism  is,  moreover,  not  couched 

in  language  properly  respectful  to  the  Court  below, 

in  view  of  the  recital  over  the  Court’s  signature  in 

the  last  paragraph  of  the  statement  of  evidence 

that  it  is — (Rec.  493) 

“the  court’s  belief  that,  owing  to  the  nature 
of  the  case,  the  evidence  could  not  properly 
be  presented  to  the  Court  of  Appeals  in  any 
other  way  than  is  herein  recited.” 

B.  ATTEMPTED  REFLECTION  UPON  MISS 
SANDS’  HONESTY  ABOUT  $750  NOTE  OF 
FEBRUARY  1905. 

At  p.  35  of  Appellant’s  Brief,  criticism  of  this 
character  is  made.  The  $750  note  referred  to  ap¬ 
pears  to  be  the  one  referred  to  in  statement  of  ac¬ 
count  of  February  9,  1905  (Rec.  132),  and  the  same 
$750  note  mentioned  in  the  “power  of  attorney”  to 
Early  and  Lampton  signed  by  Miss  Sands  on  Febru¬ 
ary  7,  1905,  mentioned  both  in  the  original  bill  pre¬ 
pared  by  Mr.  Warner,  and  in  par.  7  of  the  amended 
and  supplemental  bill  prepared  by  Mr.  Sullivan,  the 
latter  reciting:  (Rec.  21) 


“hut  that  the  reference  in  said  paper  to  an 
alleged  indebtednes  of  your  complainant  to 
said  Early  and  Lampton  in  the  sum  of  S750 
is  not  understood  by  her,  and  she  denies  that 
she  was  so  indebted  (par.  Amended  and 
Supplemental  Bill). 

Notwithstanding  it  very  clearly  appears  through¬ 
out  the  record  herein  that  the  plaintiff  was  not 
familiar  with  any  of  the  details  of  hei  ti  ansactions, 
but  left  everything  to  Early  &  Lampton,  and  that 
the  Amended  and  Supplemental  Bill  was  drafted  by 
plaintiff's  counsel,  Mr.  Sullivan,  Early  attempts  to 
reflect  upon  plaintiff’s  honesty  and  good  faith  in  so 
stating  that  said  $750  note  is  not  understood  by  her. 
Such  attempted  reflection  upon  the  plaintiff  s 
honesty  is  rather  unusual,  in  the  face  of  the  fact, 
appearing  from  a  reading  of  the  Feb.  9,  1905  state¬ 
ment,  that  it  is  apparently  impossible  for  anyone 
to  understand  or  explain  what  this  $75°  no*e  XNtls 
given  for  without  having  before  him  the  aforesaid 
statement  of  account  of  February  9,  I9°5>  which 
statement  of  account, — as  appears  from  the  fact 
that  a  receipt  signed  by  the  plaintiff  for  the  last  $3,- 
300  Kehoe  note  of  Dec.  10,  1904  is  written  at  the 
bottom  thereof  (See  Rec.  132),  was  obviously  not 
given  to  plaintiff  by  Early  &  Lampton,  but  was  re¬ 
tained  by  them  in  their  files  as  a  receipt  for  the  giv¬ 
ing  to  her  of  said  $3*5°°  Kehoe  note.  In  fact,  at  Rec. 
2^7,  Lampton  himself  admitted  his  inability  to  ex¬ 
plain  anything  about  said  $75°  n°te : 
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“O.  I  hand  you  defendants'  Exhibit  No.  7, 
being  a  ninety  day  note  of  Margaret  C. 

\  Sands  to  Early  and  Lampton  for  $750,  dated 

February  3,  1905,  the  note  being  stamped 
‘Paid  May  5,  1905/  and  will  ask  you  if  you 
know  who  paid  that  note?  A.  Well,  I  don’t 
,  know ;  I  think  Early  &  Lampton  paid  it. 

Q.  Have  you  any  definite  recollection  as 
1  to  the  details?  A.  I  have  not."  (Rec.  237). 

C.  ATTEMPTED  REFLECTION  UPON  MISS 
SANDS’  HONESTY,  BY  REASON  OF  HER 
SIGNING  PAPERS,  INCLUDING  CHECKS 
($3200  KEHOE  CHECK  IN  PARTICULAR), 
AT  LAMPTON’S  INSTANCE  UNDER  CON¬ 
DITIONS  WHICH  LEFT  HER  IN  IGNOR¬ 
ANCE. 

At  p.  35  of  Appellant’s  Brief,  as  well  at  other 
places,  this  criticism  is  made,  but  the  fact  already 
discussed  in  the  various  transactions  disclosed  that 
Miss  Sands  was  the  victim  of  the  cleverness  and 
adroitness  of  her  trusted  agents,  and  that  she  should 
be  in  no  manner  reflected  upon.  At  p.  39  of  Appel¬ 
lant's  Brief,  an  effort  is  made  to  avoid  the  force  of 
this  necessary  conclusion  by  claiming  that  a  fiduci¬ 
ary  dependent  may  be  so  imposed  upon,  and  is  en¬ 
titled  to  no  relief  in  the  absence  of  evidence  of 
“mental  incompetency.”  The  case  cited  by  appel¬ 
lant  in  support  of  that  view  has  no  bearing  upon  the 
point. 
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D.  CHARGE  AT  P.  68  OF  APPELLANTS  BRIEF 

THAT  MISS  SANDS  OR  HER  COUNSEL 
“PERSUADED”  DYAR  THAT  EARLY  HAD 
CHEATED  HIM. 

This  is  a  gratuitous  assertion,  not  supported  by 
the  record,  as  will  appear  from  a  reading  of  the 
record  itself  to  which  reference  is  given  (Rec.  329- 
31)- 

E.  “THE  ALLEGED  FAILURE  TO  UNDER¬ 
STAND  THE  STATEMENTS  RENDERED.” 

Under  the  heading  “THE  ALLEGED  FAILURE 
TO  UNDERSTAND  THE  STATEMENTS  REND¬ 
ERED/'  appellant  (commencing  at  p.  77  of  his 
brief)  attacks  Miss  Sands’  testimony  regarding  the 
character  of  statements  furnished  her.  Time  will 
not  here  permit  a  full  discussion  of  the  statements 
in  appellant’s  brief  in  this  connection  as  to  Miss 
Sands’  lack  of  good  faith,  but  a  reading  of  her  testi¬ 
mony  at  the  record  pages  cited  will  disclose  the 
absolute  unfairness  of  the  attempted  reflections. 
For  instance,  at  p.  79  of  Appellant’s  Brief,  it  is 
stated  : 

“Having  stated  at  p.  438,  that  she  did  not 
understand  the  statements  because  so  many 
things  were  caried  forward,  from  one  thing 
to  another,  that  they  were  confusing  to  her, 
she  is  asked  to  pick  out  a  single  one  of  the 
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statements  which  does  this,  to  which  she 
replies  she  does  not  find  any  one  which  does 
so  (Rec.  p.  439). ” 

As  a  matter  of  fact,  Early’s  counsel  was  then 
questioning  Miss  Sands  about  certain  rent  state¬ 
ments,  known  as  Plaintiff’s  Exhibit  9  (Rec.  438), 
which  consisted  of  six  separate  groups,  all  except 
the  2nd  of  which  groups  contained  general 
recitals  of  amounts  brought  forward  (Rec.  440-1), 
and  many  of  the  other  items  were  very  general  and 
indefinite  (Rec.  147-50).  It  will  be  obvious  from  a 
reading  of  Miss  Sands’  testimony  at  Rec.  438-40 
that  Early’s  counsel,  at  the  point  to  which  he  al¬ 
ludes,  had  handed  her  the  particular  group  of  state¬ 
ments  which  contained  no  recitals  of  amounts 
brought  forward,  and  it  will  be  also  obvious  that  the 
information  given  in  the  statements  is  so  meager 
that,  as  Miss  Sands  testified,  although  the  amounts 
are  all  down,  she  could  not  tell  whether  the  items 
were  right  “Rec.  439,  “The  figures  are  down  in 
black  and  white,  but  whether  they  are  right  or  not 
I  don’t  know”).  Aside  from  the  vital  and  import¬ 
ant  frauds  already  established,  the  general  condi¬ 
tion  of  the  statements  of  account  may  be  gathered 
from  Lampton’s  remark  to  Miss  Sands  and  Mrs. 
Sands  in  November  or  December  1907  (after  the 
Winchester  foreclosure)  that  no  one  could  under¬ 
stand  them  but  a  “Philadelphia  lawyer”  (Rec.  21 1, 
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214,  testimony  of  Mrs.  Sands;  and  Rec.  137-8,  testi¬ 
mony  of  Miss  Sands).  When  a  witness  in  his  own 
behalf,  Lampton  was  asked  whether  he  ever  told 
Miss  Sands  or  Mrs.  Sands  that  it  would  take  a 
“Philadelphia  lawyer”  to  explain  the  accounts,  and 
he  replied  (Rec.  471): 

‘7  don’t  remember  such  a  statement  being 
made.  The  statements  were  the  ordinary 
statements  given  to  each  of  our  clients;  rent 
statements  showing  the  receipts  and  the  ex¬ 
penditures  and  the  checks  to  balance.” 

At  p.  78  of  Appellant  s  Brief  this  “don't  remem¬ 
ber"  testimony  of  Lampton  is  stated  as  positive 
testimony  as  follows: 

“The  witness  Lampton  denied  that  any 
such  conversation  ever  took  place.” 

F.  CLAIM  THAT  RECKLESS  CHARGES  WERE 
MADE  AGAINST  NORMENT  AND 
AGAINST  BROWN. 

No  charges  of  any  kind  have  been  made  against 
Norment  of  Brown,  and  certainlv,  since  no  charges 
whatever  has  been  made,  Miss  Sands  must  be  ac¬ 
quitted  of  the  accusation  of  having  made  reckless 
charges  against  either  of  them. 
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G.  CONTENTION  THAT  MISS  SANDS  OR  HER 
COUNSEL  WERE  GUILTY  OF  RECKLESS- 
NESS  AND  BAD  FAITH  IN  THE  PREPARA¬ 
TION  OF  THE  ORIGINAL  AND  THE 
AMENDED  AND  SUPPLEMENTAL  BILL. 

In  so  far  as  this  contention  relates  to  the  charges 
in  connection  with  the  Winchester,  in  which  Early 
and  Lampton’s  frauds  are  clearly  established,  and 
did  appear  when  the  pleadings  were  drafted  to  also 
involve  other  persons  who  were  really  innocent,  we 
need  not  again  discuss  it,  as  it  is  fully  covered  in  the 
discussion  of  the  Winchester  transaction. 

Then  again,  in  so  far  as  this  contention  relates  to 
par.  22  of  the  amended  and  supplemental  bill,  alleg¬ 
ing  that  “a  large  part”  of  the  moneys  and  property 
of  Miss  Sands,  misappropriated  by  Early  and 
Lampton,  “went  into”  real  estate  standing  in  the 
names  of  Early  and  Mrs.  Lampton,  respectively, 
against  which  an  equitable  lien  was  sought  to  the 
extent  that  Miss  Sands’  misappropriated  moneys 
should  be  shown  to  have  gone  into  them, — the  claim 
by  appellant  that  Miss  Sands  was  guilty  of  any  bad 
faith  in  the  matter  is  absolutely  without  any  sup¬ 
port  in  the  record. 

As  has  already  been  seen,  in  the  consideration  of 
the  facts  relating  to  the  proven  frauds,  the  defend¬ 
ants  were  very  careful  to  conceal  to  the  best  of  their 
ability,  all  trace  of  the  misappropriated  funds.  The 
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situation  is  still  further  enlightened  by  the  entire 
absence  of  accounts  dealing  with  commissions  or 
profits  of  the  firm.  Moreover,  Mrs.  Lampton  so  far 
connects  herself  with  her  husband’s  concealment 
as  to  admit  having  known  that  he  kept  even  his 
bank  account  under  cover  of  her  name  to  avoid 
“annoyance”  from  his  judgment  creditors  (Rec. 
230-1),  as  also  to  admit  that,  with  the  exception  of 
$1500,  she  cannot  explain  the  source  from  which  she 
received  $7020.50  which  was  deposited  in  her  per¬ 
sonal  bank  account  during  April  and  May  1906 
(Rec.  231),  and  further  to  admit  (as  is  also  admitted 
by  Lampton  himself,  (Rec.  232-3  and  239)  that  her 
husband  had  acted  for  her  in  acquiring  real  estate 
standing  in  her  name  (Rec.  230),  and  that  one  of 
the  pieces  of  real  estate  referred  to  in  the  bill  (lot 
65,  square  208,  being  1445  Corcoran  St.)  was  ac¬ 
quired  either  directly  from  or  through  her  husband 
(Rec.  229),  to  whom  she  gave  a  check  of  $300  at  the 
time  (Rec.  230).  Lampton  himself  also  testified: 
(Rec.  239). 

“Q.  Then  Mrs.  Lampton  purchased  this 
Corcoran  street  property  from  you,  is  that 
correct?  A.  Yes;  I  was  the  real  owner  of  it. 

Q.  Was  Mrs.  Lampton  ever  in  the  habit 
of  operating  quite  extensively  with  you  as 
her  agent  in  real  estate  here?  A.  I  would 
not  say  extensively,  but  she  occasionally 
bought  a  piece  of  property  through  me. 


439 


►  Q.  Did  she  know  anything  about  values 

herself,  or  would  she  rely  on  you  ?  A.  Large¬ 
ly  on  my  estimate  of  the  values  of  real 
estate. 

Q.  And  she  would  take  your  advice  and 
invest  her  funds,  would  she  not,  in  real  estate 
matters?  A.  In  real  estate,  often  so. 

Q.  And  was  it  your  practice  to  look  after 
the  interests  of  Mrs.  Lampton  generally?  A. 
It  was  in  regard  to  real  estate.” 

Does  the  fact  that  we  have  been  blocked  at  every 
turn  in  tracing  the  misappropriated  funds,  in  conse¬ 
quence  of  which  we  have,  of  course,  been  unable 
as  yet  to  directly  establish  the  averment  of  the  bill 
that  a  large  part  of  the  misappropriated  funds 
‘'went  into”  real  estate  standing  in  the  names  of 
Charles  Early  and  Anne  L.  Lampton,  show  that  the 
averment  in  the  bill  was  actuated  in  anywise  by 
malice  or  bad  faith  ?  On  the  contrary,  do  not  the 
facts  and  circumstances  already  present  in  the 
record,  considered  in  the  light  of  the  established 
equitable  doctrine  of  commingling  of  trust  funds 
(National  Bank  v.  Life  Ins.  Co.  104  U.  S.  54),  justify 
the  conclusion  that  all  taxes,  interest  &c.  paid  upon 
the  aforesaid  real  estate  out  of  general  funds,  into 
which  plaintiff’s  trust  funds  had  been  commingled, 
really  "went  into”  (the  averment  of  the  bill)  said 
real  estate  out  of  the  trust  funds? 

At  pp.  43-4  of  Appellant’s  Brief,  the  following  un¬ 
usual  language  appears : 
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“In  short,  the  allegations  were  made  not  only 
without  the  slightest  foundation  in  fact  to  sup- 
]>ort  them,  lmt  without  any  reasonable  eausc  to 
believe .  or  any  belief  in  fact  that  they  were 
true ,  or  upon  which  the  Court  can  for  a  moment 
assume,  or  believe  that  they  were  made  in  good 
faith.  Having  no  case  upon  which  to  enjoin 
the  defendants  from  that  use  of  the  property  to 
which  they  were  entitled,  pending  this  suit, 
these  charges  were  manifestly  asserted  for  no 
other  purpose  than  to  create  Us  pendens,  which 
would  have  the  effect  of  such  an  injunction, 
upon  unfounded  allegations  belief  in  the  truth 
of  which  is  not  asserted,  but,  on  the  contrary ,  is 
in  effect  expressly  disci  aimed.  Does  such  a 
complainant  come  into  equity  with  clean  hands? 
Is  such  an  abuse  of  the  process  of  the  court 
to  be  tolerated,  consistently  with  the  mainten¬ 
ance  of  such  respect  for  the  administration  of 
justice  as  the  courts  are  jealous  to  maintain, 
and  as  public  policy  requires?  \\  e  submit  that 
the  offense  is  one  which  can  not  justly  be  con¬ 
doned,  but  which,  of  itself,  demands  dismissal 
of  the  bill." 

We  respectfully  submit  that  there  is  no  basis  in 
the  record  for  imputing  bad  faith  either  to  the  plain¬ 
tiff  or  her  counsel  The  motion  of  the  defendants  made 
at  Rec.,  194,  to  dismiss  the  case  upon  the  unfounded 
claim,  that  the  plaintiff  had  admitted  there  was  no 
foundation  for  the  averment  of  the  bill  coupled  with 
the  further  statement  by  Early's  counsel  that  he  de¬ 
sired  plaintiff's  counsel  to  take  the  witness  stand  and 
explain  what  information  they  had  upon  which  to 
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base  the  averment,  was  obviously  an  effort  to  divert 
the  real  issues  in  the  case  and  cause  plaintiff's  coun¬ 
sel  to  put  themselves  personally  on  the  defensive  in 
the  further  conduct  of  the  case.  Although  the  effort 
was  not  successful,  defendants’  counsel  took  advant¬ 
age  of  their  unlimited  power  of  cross-examination  be¬ 
fore  the  Examiner,  when  Miss  Sands  and  Mr.  War¬ 
ner  were  upon  the  witness  stand  giving  testimonv-in- 
chief  in  nowise  connected  with  the  aforesaid  subject, 
to  cross-examine  each  of  them  regarding  the  same. 
In  such  cross-examination,  Miss  Sands  (who  had  de¬ 
pended  entirely  upon  the  investigations  and  advice  of 
her  counsel  in  signing  and  making  oath  (Rec.,  17), 
to  the  Amended  and  Supplemental  Bill  “to  the  best  of 
her  (my)  knowledge,  information  and  belief" )  testi¬ 
fied  that  she  was  responsible  for  all  the  statements  in 
the  bill  of  complaint,  adding  (Rec.,  202) : 

“but  what  I  have  heard  and  what  I  have  known 
is  through  my  counsel ,  and  not  from  my  ozen 
investigations” 

and  further  that,  although  she  read  the  Amended  and 
Supplemental  Bill  before  signing  it  (Rec.,  182),  and 
does  not  now  recall  that  anyone  ever  told  her  that 
Early  &  Lampton  “bought”  property  for  themselves" 
with  her  moneys  (Rec.,  182),  she  supposes  that  the 
averment  contained  in  par.  22  of  said  bill  was  made 
by  the  advice  of  her  counsel  as  the  result  of  their  in¬ 
vestigations, — 
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“By  the  advice  of  counsel,  I  suppose;  I  don’t 
know”  (Rec.,  183). 

“It  must  have  been  at  the  advice  of  my  coun¬ 
sel,  from  the  result  of  their  investigations” 
(Rec.,  194). 

At  p.  44  Appellant  s  brief  the  effect  of  plaintiff’s 
said  testimony  is  mis-stated  as  follows: 

Immediately  upon  the  absence  of  any 
knowledge,  information  or  belief  for  these 
charges  being  admitted  by  the  appellee ,  coun¬ 
sel  for  both  the  defendant  Early  and  the  de¬ 
fendant  Lampton  gave  notice  that  the  court 
would  be  moved  at  the  hearing  to  dismiss  the 
bill  ‘on  the  ground  that  the  plaintiff  does  not 
come  into  a  court  of  equity  with  clean  hands, 
in  view  of  these  allegations  in  the  bill,  and  the 
admission  that  there  is  no  foundation  for  them 
whatever.’’ 


The  cross-examination  of  Mr.  Warner  upon  this 
subject,  which  was  also  not  responsive  in  anywise  to 
his  direct  examination,  developed  the  fact  that  par. 
22  of  the  Amended  and  Supplemental  Bill  was  pre¬ 
pared  entirely  bv  his  associate  Mr.  Sullivan,  as  the 
result  of  Mr.  Sullivan’s  investigation,  and  that  Mr. 
Warner  relied  upon  Mr.  Sullivan  and  did  not  make 
any  investigation  himself  (Rec.,  422-3).  In  fact,  Mr. 
W  arner  further  testified  that  the  Amended  and  Sup¬ 
plemental  Bill  was  prepared  entirely  by  Mr.  Sullivan 
as  the  result  of  Mr.  Sullivan’s  investigation  extending 
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over  a  period  of  four  or  five  months  (Rec.,  4 23),  and 
concluded  his  testimony  by  stating  positively  that  he 
had  no  idea,  when  signing  his  name  either  to  the 
original  bill  or  to  the  Amended  and  Supplemental  Bill, 
that  any  unfounded  charge  was  being  made  (Rec., 
424).  Mr.  Sullivan  did  not  see  any  occasion  for  put¬ 
ting  himself  on  the  defensive  to  bring  himself  person¬ 
ally  into  the  controversy  in  the  absence  of  something 
to  warrant  it. 

We  are  not  able  to  understand  the  reference  (at 
p.  48  of  Appellant’s  Brief)  to  “concededly  untrue 
charges  in  paragraph  22  of  the  amended  bill.” 

H.  CLEAN  HANDS  CONTENTION. 

The  question  of  law  presented  by  Appellant  as  to 
whether  reckless  charges  of  fraud  could,  in  a  proper 
case,  be  considered  as  constituting  “unclean  hands,” 
although  interesting  need  not  be  here  discussed,  be¬ 
cause  in  nowise  pertinent  to  the  case  at  bar,  since: 

1st.  There  is  no  basis  for  claiming  that  the  plain¬ 
tiff  was  guilty  of  so  doing;  nor  is  there  any 
basis  for  claiming  that  plaintiff’s  counsel  were 
guilty  of  so  doing,  or  that,  if  plaintiff’s  coun¬ 
sel  had  been  so  guilty,  without  plaintiff’s 
knowledge  or  participation,  a  court  of  equity 
would  penalize  her  therefor. 

2nd.  Even  had  the  plaintiff  herself  been  guilty  of 
making  reckless  charges  of  fraud,  and  to  a 
degree  which  might  be  held  to  constitute  “un¬ 
clean  hands,”  a  court  of  equity  would  not  pen- 
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alize  the  plaintiff  therefor  to  the  extent  of  al¬ 
lowing  the  defendants  to  take  and  carry  away, 
and  keep  and  enjoy,  plaintiff  s  trust  funds. 
Railroad  Co.  v.  Durant,  95  U.  S.,  576,  at  pp. 
578-9.  The  obvious  reason  is  that  the  degree 
of  wrongdoing  by  the  defendants  so  far  out- 
weighs  any  possible  wrongdoing  by  the  plain¬ 
tiff  that  the  parties  could  not  he  justly  re¬ 
garded  as  in  pari  delicto. 

In  Railroad  Co.  v.  Durant,  just  cited,  the  Supreme 
Court  of  the  United  States  said  (pp.  578-9) : 

“There  will  be  neither  more  nor  less  of  il¬ 
legality  between  the  original  parties,  whether 
the  trustee  does  or  does  not  respond  to  his  ob¬ 
ligation  to  the  company.  In  that  obligation 
there  is  no  pretense  for  saying  there  was  any 
taint  of  any  kind;  and  it  is  that  obligation  alone 

which  it  is  sought  to  enforce  in  this  proceeding. 

*  *  * 

The  office  of  a  trustee  is  important  to  the 
community  at  large,  and  frequently  most  so  to 
those  least  able  to  take  care  of  themselves.  It 
is  one  of  confidence.  The  law  regards  the  in¬ 
cumbent  with  jealous  scrutiny,  and  frowns 
sternly  at  the  slightest  attempt  to  pervert  his 
powers  and  duties  for  his  own  benefit.  The 
tenant  can  not  deny  the  title  of  his  landlord. 
A.  multo  fortiori  ought  not  the  trustee  to  be 
permitted  to  deny  that  of  his  beneficiary. 

The  position  assumed  by  the  trustee  in  this 
case  is  not  unlike  that  of  one  who,  having  de¬ 
prived  the  owner  of  the  possession  of  his  prop- 
ertv,  when  called  to  account  civilly  or  crim¬ 
inally,  should  insist  that  the  owner's  title  was 
fatally  tainted  with  fraud  and  that  hence  the 
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offender  had  the  right  to  ‘take  and  carry  away/ 
and  keep  and  enjoy,  the  property  himself  with 
impunity. 

The  conduct  of  the  appellee,  stripped  of  the 
verbiage  with  which  it  has  been  surrounded, 
and  viewed  in  its  nakedness,  strongly  offends 
the  moral  sense  of  the  judicial  mind." 

Brown  v.  Davis,  23  U.  S.  App.  579,  cited  by  ap¬ 
pellant,  differs  from  the  case  at  bar  in  two  vital  par¬ 
ticulars,  namely:  First,  that  in  that  case  the  plaintiff 
was  guilty  of  recklessness  and  bad  faith  both  in  his 
pleadings  and  evidence,  whereas  in  the  case  at  bar  no 
recklessness  or  bad  faith  appears  either  in  the  plead¬ 
ings  or  evidence;  and,  second,  that  in  that  case  the 
litigation  was  between  ordinary  parties,  and  not  be¬ 
tween  parties  to  a  fiduciary  relationship  respecting 
trust  funds  as  in  the  case  at  bar. 

The  learned  counsel  for  appellant  have  suffered 
their  zeal  to  lead  them  into  a  strain  of  complaint 
against  everything  that  plaintiff’s  counsel  have  done 
in  this  case,  almost  indicating  that  they  regard  it  as  a 
positive  injury  to  their  client  to  have  been  found  out. 
Since  the  frauds  complained  of  were  secret,  since  no 
man  witnessed  them,  and  since  the  defendants  do  not 
now  confess  them,  the  developments  in  the  evidence 
revealing  such  frauds  are  half  esteemed  as  officious 
intermeddling  and  impertinent  inquiry.  The  learned 
counsel  seem  to  entirely  lose  sight  of  the  settled  rule 
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of  law,  based  upon  the  common  experience  of  man¬ 
kind,  that: 

“To  establish  fraud,  it  is  not  necessary  to 
prove  it  by  direct  and  positive  evidence.  Cir¬ 
cumstantial  evidence  is  not  only  sufficient,  but 
in  most  cases  it  is  the  only  proof  that  can  be 
adduced.”  Rea  v.  Missouri,  17  Wall.,  532,  at 

P-  543- 

The  fraud,  both  actual  and  constructive,  of  defend¬ 
ant  Early,  as  well  as  of  his  co-partner  Lampton,  is 
not  onlv  abundantly  sustained  bv  the  evidence,  but  it 
finds  strong  corroboration  in  the  act  of  Early  himself 
in  sending  the  Dunnington  anonymous  postal,  to 
which  Appellant  does  not  allude  in  his  brief. 

Appellant  next  contends  that,  at  all  events,  the  plain¬ 
tiff  has  failed  to  establish  all  the  fraud  alleged,  and  for 
that  reason  her  bill  must  be  dismissed.  The  case  of 
Eyre  v.  Potter,  15  How.,  42,  56  (cited  by  appellant), 
merely  holds  that,  under  a  bill  charging  only  actual 
fraud,  a  recovery  can  not  be  had  for  constructive  fraud 
based  upon  a  relationship  not  alleged,  because  “the  two 
classes  of  cases  would  be  met  by  a  defendant  in  a 
very  different  manner”  (page  56).  The  contrary  of 
Early’s  contention  is  well  established.  In  Graffam  v. 
Burgess,  117  U.  S.,  180,  the  Supreme  Court  of  the 
United  States  said  (p.  195) : 

“It  is  also  objected  that,  as  the  bill  was  orig¬ 
inally  founded  on  a  charge  of  fraud,  and  the 
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fraud  was  not  proved,  the  bill  should  have  been 
dismissed.  It  is  true  the  fraud  and  conspiracy 
may  not  have  been  proved  to  the  extent  and 
in  precisely  the  aspect  in  which  they  were 
charged  in  the  bill,  so  as  to  authorize  the  spe¬ 
cific  relief  originally  prayed  for;  but  we  think 
we  have  shown  that  very  material  fraud  was 
proved,  sufficient  to  justify  the  court  in  reliev¬ 
ing  the  complainant  against  the  lapse  of  time 
for  redeeming  her  land.” 

In  the  later  case  of  Griswold  v.  Hazard,  141  U.  S., 
260,  the  Supreme  Court  had  before  it  a  case  in  which 
a  plaintiff  had  charged  fraud,  but  failed  to  prove  it. 
The  plaintiff  in  that  case  (p.  268) — 

“prayed  that  the  bond  in  question  be  set  aside 
as  having  been  obtained  by  fraud,  imposition 
and  mistake .  or  reformed,  as  indicated,  and  that 
the  defendant  be  restrained  bv  injunction  from 
enforcing  it  in  its  present  shape.” 

The  Court  below  had  dismissed  the  bill,  but  the  Su¬ 
preme  Court  reversed  such  dismissal  and  said: 

“We  do  not  rest  our  decision  upon  any 
ground  of  fraud  in  law  or  fraud  in  fact.  We 
acquit  the  attorneys  of  Hazard  of  any  desire 
or  purpose  to  do  injustice  to  Griswold,  or  to 
commit  a  fraud  upon  him.  But  we  are  con¬ 
strained,  by  the  settled  rules  of  evidence,  to 
hold,  as  already  indicated,  that  their  recollection 
of  the  circumstances  under  which  the  bond  of 
August  24,  was  executed  is  materially  at  fault, 
and  that  the  alleged  mistake  is  established  by 
convincing  proof”  (p.  286). 
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In  the  case  at  bar,  it  must  be  apparent,  therefore, 
that,  even  if  the  proof  had  failed  to  show  fraud ,  but 
showed  that  the  defendant's  failure  to  fully  account 
was  due  to  mistake  only,  the  bill  would  not  be  dis¬ 
missed  in  toto .  as  Early  contends  for,  but  would  be  sus- 
tained  to  the  extent  of  the  full  relief  to  which  plaintiff 
is  entitled  under  the  pleadings  and  evidence.  The  law 
does  not  set  a  trap  for  parties  who,  having  been  ac- 
tuallv  wronged,  mistakenly  attribute  the  wrongs  to 
fraud  on  the  part  of  those  guilty  of  the  wrong. 

This  “unclean  hands”  proposition  of  appellant  was 
not  deemed  by  the  Court  below  to  merit  consideration 
in  its  opinion,  and,  instead,  the  Court  below  directed: 

“Upon  the  accounting  the  plaintiff  will  be 
allowed  to  trace  as  far  as  possible  the  misap¬ 
propriated  funds  and  to  have  that  branch  of  the 
case  presented  in  the  report"  (Rec.,  ioi  ). 
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IX. 


GENERAL  ACCOUNTING. 

A.  NAMES  OF  TENANTS  DO  NOT  APPEAR  ON 

STATEMENTS. 

Notwithstanding'  it  distinctly  appears  in  the 
record  (Rec.  147)  that: 

"The  names  of  tenants  do  not  appear  in  the  state¬ 
ments”  it  is  stated  at  p.  66  of  Appellant’s  Brief  that : 

complainant’s  counsel  personally  interz’icwcd 
tenants  shown  by  the  statements  furnished” 

thereby  conveying  the  impression  that  there  is  no 
need  for  an  accounting  as  to  rents.  Although  in  no 
instance  did  the  rent  statements  of  Early  and 
Lampton  recite  the  names  of-  tenants,  we  were 
fortunately  able  to  locate  two  of  the  former  tenants 
of  the  St.  George  apartment  house,  and  found  that 
in  both  instances  they  had  paid  rents  to  Early  and 
Lampton  which  were  never  reported  to  Miss  Sands 
(Rec.  398,  402).  According  to  Early’s  testimony 
(Rec.  460-1)  these  moneys  were  among  those  be¬ 
longing  to  clients  of  the  office  embezzled  by  Dunn- 
ngton,  the  proposed  witness  about  whom  Early’s 
anonymous  threatening  post  card  was  written. 

B.  REBATES  ON  REPAIR  BILLS  DEDUCTED. 

Although  the  fact  was  not  disclosed  in  any  of  the 
rent  statements  rendered  to  Miss  Sands,  Early  and 
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Lampton  retained  io  per  cent  on  the  face  of  all  re¬ 
pair  bills,  though  charged  Miss  Sands  with  the  full 
100  per  cent  (Rec.  364-5).  After  this  had  been 
shown,  Early  testified  “We  frequently,  if  the 
amount  involved  was  of  sufficient  amount,  would 
get  competitive  bids,  *  *  But  for  small,  trifling 

things,  we  did  not”  (Rec.  454)*  Early  gave  refer¬ 
ence  to  no  instance  in  which  competitive  bids  had 
been  secured,  nor  did  he  make  definite  what  he 
meant  by  “if  the  amount  involved  was  of  sufficient 
amount,”  but  at  p.  106  of  Appellant  s  Brief  his  testi¬ 
mony  is  sought  to  be  made  definite  by  inserting'  the 
words  “costing  three  or  four  dollars.” 

C.  TRUST  REDUCTION  REGARDING 

“ST.  GEORGE.” 

Tn  Appellant's  Eleventh  Assignment  of  Error  it 
is  contended  that,  though  guilty  of  fraud  in  the 
transactions  generally,  Early  and  Lampton  should 

not  have  been  ordered  by  the  Court  below  to  render 

% 

a  full  accounting  in  this  matter. 

D.  COMPENSATION  DISALLOWED,  AND 
COMPOUND  INTEREST  (BUT  WITH 
ONLY  ANNUAL  RESTS)  ALLOWED. 

The  provision  to  this  effect  in  the  decree  below 
is  in  accord  with  Holtzman  v.  Linton  Exr.,  27  App. 
D.  C.  241,  Walker  v.  Walker,  9  Wall.  743,  757, 
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Barney  v.  Saunders,  16  How.  535,  542-3,  Lathrop  v. 
Smalley’s  Exrs.  23  N.  J.  Eq.  195,  and  Duffond  v. 
Smith,  46  N.  J.  Eq.  217. 

E.  EARLY  AND  LAMPTON’S  OFFICE  REC¬ 
ORDS  AND  FILES. 

At  p.  82  of  Appellant’s  Brief,  the  impression  is 
conveyed  that  Mr.  Warner  abstracted  some  of 
Early  and  Lampton’s  office  records  and  files,  but 
there  is  no  basis  therefor.  Their  office  records  and 
files  are  shown  by  the  evidence  to  consist  of  their 
press-copy  books,  stub  check  books  and  ledger  ac¬ 
counts,  which  they  still  have,  and  the  papers  which 
Mr.  Warner  received  (he  did  not  abstract  them) 
were  simply  the  copies  of  some  statements  belong¬ 
ing  to  Miss  Sands  the  original  record  of  which  ap¬ 
peared  in  the  press  copy  books,  still  in  Early  and 
Lampton’s  possession. 

F.  “ACCOUNTS  STATED.” 

In  addition  to  the  extensive  character  of  the 
frauds  here  proven,  clearly  entitling  Miss  Sands  to 
a  full  and  complete  accounting,  and  also  in  addition 
to  the  proven  fact  that  many  statements  of  account 
have  not  been  rendered  at  all,  the  general  rule  of 
“accounts  stated”  cannot  be  availed  of  by  the  de¬ 
fendants,  because  it  is  settled  that  the  rule  is  with¬ 
out  application  to  statements  of  account  of  a  party 
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owing  a  special  duty,  as  a  trustee  with  knowledge 

which  the  party  receiving  the  statements  does  not 

possess.  Vanuxem  v.  New  York  Life  Ins.  Co.  122 
Fed.  107. 

CONCLUSION. 

This  appeal  seems  to  be  clearly  without  merit, 
and  the  decree  below  right  and  should  be  affirmed. 

Respectfully  submitted, 

GEORGE  E.  SULLIVAN, 
Attorney  for  Appellee, 
MISS  MARGARET  SANDS. 
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<2mtrt  uf  Appeals,  listrirt  ofCEulumbia 


April  Term,  1915. 


No.  27 83. 


National  Savings  &  Trust  Company,  Executor  of 

Charles  Early, 

vs. 

Margaret  C.  Sands. 


MEMORANDA  OF  FACTS  FOR  APPELLANT. 


The  counsel  who  tried  the  cause  for  appellant  below, 
having  been  unavoidably  prevented  from  taking  any  part 
in  the  preparation  of  the  brief  in  this  Court,  and  in  view 
of  the  very  voluminous  brief  on  behalf  of  the  appellee,  re¬ 
ceived  too  late  for  preparation  of  reply,  begs  leave  to  sub¬ 
mit  on  behalf  of  the  appellant  the  following  memoranda 
as  to  the  evidence  in  the  case. 


The  Mintwood  Exchange. 


The  opinion  of  the  Court  below  finds  the  following  facts : 

1.  “That  defendants  led  complainant  to  believe  that  the 
deal,  with  respect  to  the  Mintwood  Exchange,  was  between 
herself  on  the  one  part  and  Kehoe  on  the  other,  the  latter 
giving  the  equity  in  the  Margaret.’ 

No  evidence  whatever  to  this  effect  is  furnished  by  the 
record,  other  than  the  contract  of  exchange  between  the  ap¬ 
pellee  and  Mr.  Kehoe  (Record,  141),  in  which  the  latter 
contracts  to  transfer  as  a  part  of  the  consideration  to  the 
appellee  No.  1815  Kalorama  Avenue — by  which  name  the 
Margaret  was  also  known.  This  contract  demonstrates  that 
Kehoe’s  agreement  included  the  undertaking  upon  his  part 
for  the  transfer  of  that  property  to  the  appellee. 

2.  “That  the  defendants  concealed  from  the  plaintiff  that 
they  were  buying  the  property  for  her  from  Norment  and 
were  selling  the  property  to  her  for  Norment.” 

The  evidence,  it  is  submitted,  is  insufficient  to  sustain 
this  finding  for  any  purpose,  and  especially  not  for  the  pur¬ 
pose  of  establishing  the  charge  of  fraud.  The  appellee, 
through  her  father,  having  refused  Kehoe’s  offer  of  No. 
1620  18th  Street  and  a  sum  of  money,  Mr.  Lampton,  in 
aid  of  the  absolute  necessity  of  the  appellee  to  make  some 
disposition  of  Mintwood  in  order  to  avoid  foreclosure 
sale,  negotiated  the  arrangement  that  Kehoe  should  under¬ 
take  to  transfer  1620  18th  Street  and  the  Margaret,  to¬ 
gether  with  $14,000  in  cash,  in  exchange  for  Mintwood. 
The  proposition  was  accepted  by  appellee,  through  and  upon 
the  advice  of  her  father  (see  Rec.,  p.  121),  and  Lampton 
thereupon  arranged  to  secure  the  Margaret  from  Mr.  Nor¬ 
ment  to  enable  Kehoe  to  carry  through  the  agreement  no 
reprehensible  conduct  or  act,  of  whatever  character,  being 
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justly  attributable  to  him  under  the  evidence  in  the  case. 
That  he  was  selling  the  Margaret  ‘‘for  Norment”  is  nega¬ 
tived  by  the  fact  that  not  a  dollar  of  commission  or  com¬ 
pensation  of  any  kind,  was  either  asked  or  received  by  him 
or  his  firm  of  Norment  in  the  transaction,  their  only  com¬ 
pensation  in  the  entire  matter  being  the  $1,500  which  Mr. 
Sands,  himself,  testifies  was  fixed  by  him  as  the  compensa¬ 
tion  of  all  the  agents  for  appellee  concerned  in  it  (Rec., 
1^-0),  Chesley  &  Chesley  and  Simpson  &  Sullivan  having 
been  employed  before  Early  &  Lampton’s  connection  with 
it  (Rec.,  120) — notwithstanding  which  fact  the  decree  be¬ 
low  requires  Early  &  Lampton  to  account  to  the  appellee 
for  the  entire  $1,500,  with  compound  interest. 

3.  “That  Kehoe  offered  to  give  1620  18th  Street  and 
$20,000  for  Mintwood,  that  this  proposition  was  submitted 
to  Lampton  through  Bradford,  and  that,  instead  of  sub¬ 
mitting  it,  Lampton  and  Bradford  put  in  writing  a  dif- 
lerent  proposition,  namely,  the  two  equities  and  $14,000  in 
cash  and  notes.” 

This  finding  is,  it  is  submitted,  not  only  unsupported,  but 
is  refuted  by  the  evidence.  The  only  testimony  relied  upon 
in  its  supj>ort  is  that  of  Mr.  Bradford  (Rec.,  89,  90)  that 
the  proposition  embodied  in  a  receipt — not  the  receipt  itself 
— between  himself  and  Kehoe  alone  (Rec.,  240),  was  sub¬ 
mitted  by  him  to  Lampton  “in  the  final  dealings”  (p.  389), 
that  he  does  not  know  what  Lampton  said  about  it.  that  he 
rejected  that  proposition,  and  afterwards  said  he  could  use 
the  money  to  buy  the  apartment  house.  Upon  examination 
of  that  receipt  (Rec.,  240),  it  will  be  seen  that  the  money 
payments  aggregate,  not  $20,000,  on  which  inadvertent 
error  the  amount  charged  back  against  the  appellants  by  the 
decree  is  founded,  but  $18,500,  and  that  even  this  sum, 
Bradford  testifies  at  pp.  386-7,  included  not  only  what  was 


to  be  paid  Mrs.  Sands  but  his  own  “expenses.”  This  re¬ 
ceipt  of  October  10th  was  made  on  the  same  day  as  the 
contract  of  exchange  between  the  parties  (p.  141),  and 
was,  it  is  reasonably  to  be  inferred,  the  arrangement  be¬ 
tween  Bradford  and  Kehoe  under  which  the  latter  felt  au¬ 
thorized  to  execute  that  contract  for  Kehoe.  The  testi¬ 
mony  relied  upon  is,  further,  to  be  read  in  the  light  of  Brad¬ 
ford’s  further  testimony  (p.  388)  that  he  did  not  “think 
Mr.  Kehoe  ever  submitted  any  of  the  deals,  to  tell  the 
truth ;  1  think  they  all  come  from  the  other  side.” 

Neither  Sands  (p.  121)  nor  Bradford  (p.  386)  remem¬ 
bers  what  amount  of  cash  Kehoe  offered  with  1620  18th 
Street  for  Mint  wood.  No  one  says  it  was  $20,000. 

1  he  amount  of  Bradford’s  “expenses”  which  were  in¬ 
cluded  in  the  $18,500  money  payment  to  be  made  by  Kehoe 
is  indicated  at  pp.  252-3  of  the  record,  as,  also,  the  fact 
that  “not  a  dollar”  was  paid  by  him  to  Early  &  Lampton. 

To  avoid  confusion,  it  may  be  stated  that  what  is  re¬ 
ferred  to  in  the  examination  of  Bradford  as  the  October  21, 
1904,  proposition,  which  appears  at  p.  241  of  the  record, 
was  made  up  by  Kehoe  and  Bradford  several  weeks  after  the 
final  settlement  in  the  matter  of  the  Exchange;  that  Brad¬ 
ford  does  not  know  (p.  387)  to  whom  he  submitted  it,  he 
supposes  to  Lampton,  and  that  it  had  been  rejected  long  be¬ 
fore  an  agreement  was  reached — thinks  the  thing  was  pend¬ 
ing  four  months.  Eurther,  the  so-called  October  21st 
proposition  was  not  a  proposition  at  all,  but  a  mere  memo¬ 
randum  of  the  settlement  made  between  Bradford  and 
Kehoe,  to  which  there  were  no  other  parties,  and  to  which 
and  with  which  neither  Early  &  Lampton  nor  the  appellee 
were  parties,  or  were  concerned.  It  was  in  the  handwriting 
ol  Bradford,  and,  as  Mr.  Kehoe  testifies,  was  “the  settle¬ 
ment  that  we  made  when  we  came  to  close  the  transaction,” 
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—i.  c.,  the  settlement  between  themselves,  on  October  21 
1904. 

I  he  final  dealings  by  Bradford  with  Lampton,  during 
which  he  communicated  to  the  latter  “the  proposition  em- 
botiied  in  this  receipt  of  October  10,  1904,  by  yourself  to 
Kehoe,”  continued  as  late  as  October  22d,  at  which  time 
he  paid  Lampton  the  money  the  appellee  was  to  receive  (p 
250). 

4.  “That  defendants  contend  that  plaintiff  had  an  option 
of  taking  the  $20,000  in  cash  and  notes  or  the  equity  in  the 
Margaret  with  $14,000  in  cash  and  notes,  and  chose  the 
latter,  which  contention  the  court  is  convinced  from  the  evi¬ 
dence  is  not  true,  but  that,  on  the  contrary,  Lampton  tacked 
on  the  Margaret,  to  make  the  proposition  attractive  through 
his  representations  as  to  its  value,  and  for  the  sake  of  carry¬ 
ing  through  the  deal  with  Norment.” 

The  record  (p.  102)  shows  that  the  case  was  argued  on 
November  17,  1913,  and  decided  (p.  68)  August  26,  1914, 
the  greater  part  of  this  delay  having  arisen  through  time  al¬ 
lowed  at  the  instance  of  the  appellee  for  post-argu¬ 
ment  briefs;  and  it  is  not  strange  that  the  Court  should 
have  fallen  into  inadvertent  error  as  to  some  of  the  conten¬ 
tions  made,  or  by  whom  they  were  made,  in  the  argu¬ 
ment.  The  defendants  at  no  time  made  the  contention 
supposed,  nor,  as  shown  above,  is  it  claimed  anywhere  in 
the  evidence  that  any  proposition  was  communicated  to 
them,  or  existed,  under  which  they  could  have  submitted  to 
the  appellee  the  option  suggested.  As  to  the  extent  to 
which  the  attractiveness  of  the  Margaret,  based  on  Lamp- 
ton’s  representations,  figured  in  the  matter,  see  Rec.,  pp. 
121,  126,  127-8-9. 

5.  “That  Kehoe’s  real  offer  was  $20,000  and  the  18th 
Street  equity  is  shown  by  the  receipt  of  October  10,  1904, 
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from  Kehoe  to  Bradford,  and  that  Early  &  Lampton  thus 
foisted  upon  the  complainant  the  equity  in  the  Margaret 
in  place  of  $6,000  which  she  had  the  right  to  receive.” 

These  findings  of  fact  are  sufficiently  considered  supra. 
The  October  10  receipt  (p.  240)  provided  a  total  payment 
in  money  and  notes,  not  of  $20,000,  but  of  $18,500;  they 
were  to  include  not  only  the  consideration  to  the  appellee, 
but  Bradford’s  compensation  and  expenses,  nor  does  the 
evidence  purport,  even,  to  show  that  the  substance  of  this 
proposition  was  communicated  to  Lampton,  if  at  all,  prior 
to  the  execution  of  the  contract  of  exchange  between 
Kehoe  and  appellee. 

6.  “That  neither  Lampton  nor  Bradford  could  show 
how  the  moneys  were  disposed  of,  Norment  getting  only 
$3,117.57,  and  Early  and  Lampton  not  keeping  any  books 
showing  their  profits  or  commissions.” 

The  voluminous  record,  it  is  believed,  contains  no  instance 
in  which  Mr.  Lampton  was  unable  to  answer,  definitely  and 
explicitly,  any  and  every  question  put  to  him  in  regard  to 
the  disbursement  of  the  fund  received  by  him,  except  that  he 
was  unable  at  first  to  remember  at  this  distance  of  time  just 
what  was  the  division  between  himself  and  the  other 
brokers  of  the  $1,500  brokers’  commission  allowed.  Mr. 
Bradford,  also,  after  the  lapse  of  so  many  years,  expressed 
similar  difficulty  (pp.  252-3),  as  perhaps  in  some  other  par¬ 
ticulars;  but  it  is  difficult  to  see  how  any  failure  by  Brad¬ 
ford  to  be  able  to  explain  the  disbursement  of  moneys  re¬ 
ceived  from  his  client,  Mr.  Kehoe,  can  be  charged  against 
Early  and  Lampton,  or  justify  any  adverse  findings  or 
rulings  as  to  them.  The  price  received  by  Norment  for 
the  equity  in  the  Margaret  was  just  $117.57  more  than  Mr. 
Sands,  upon  whose  advice  and  recommendation  the  appellee 


made  the  exchange,  estimated  its  fair  value  to  be  at  the  time. 
Rec.,  pp.  121,  126,  127-8,  128-9. 

Neither  is  it  obvious  why  Early  and  Lampton’s  practice 
of  dividing  their  commissions  as  soon  as  earned,  and,  there¬ 
fore,  keeping  no  commission  account,  referred  to  in  the 
opinion,  should  oj)erate  to  their  prejudice  or  discredit. 

The  Payment  of  the  Second  Encumbrance  on  the 

Margaret. 

1  he  opinion  of  the  learned  Court  below  further  finds 
that  Early  &  Lampton  “paid  off  the  second  trust  on  the 
Margaret,  which  had  nearly  three  years  to  run  and  which 
the  appellee  was  under  no  obligation  to  pay”;  that  they  had 
to  lend  her  $750  to  make  this  payment,  showing  the  state¬ 
ment  in  their  answer  that  she  had  ample  funds  to  pay  it 
was  untrue,  and  that  the  circumstances  are  strongly  sus¬ 
picious  that  they  were  acting  throughout  in  the  interest  of 
Norment. 

The  difficulty,  if  not  the  impossibility,  of  disproving  or 
preventing  suspicions  is  doubtless  the  foundation  of  the 
rule  that  fraud  can  not  be  predicated  upon  them,  but  must 
be  clearly  established  by  evidence.  With  the  utmost  def¬ 
erence  and  respect  for  the  opinion  of  the  learned  Justice 
below,  little  or  no  ground  it  is  confidently  submitted  is 
furnished  for  the  above  findings  by  the  evidence. 

A  few  months  after  the  Mint  wood  exchange,  an 
incumbrance  upon  appellee’s  St.  George’s  Apartment  prop¬ 
erty  fell  due.  1  he  holder  would  not  renew  it  without  a 
curtail  of  $2,500.  Appellee  had  no  source  from  which  to 
obtain  the  money  for  this  purpose  except  to  apply  to  Mr. 
Kehoe  to  discount  his  deferred  purchase  money  notes  given 
in  the  Mintwood  exchange,  which  notes  were  three  in  num¬ 
ber,  one  for  $5,000,  one  for  $2,000,  and  one  for  $1 ,500. 
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The  curtail,  with  the  large  arrearage  of  interest  and  taxes 
aggregated  $3,404.64,  which  was  increased  by  the  cost  of 
the  necessary  insurance  and  by  the  payment  of  certain  debts 
of  the  appellee  to  a  little  more  than  $4,000,  and 
made  it  necessary  to  discount  the  $5,000  kehoe 
note  for  the  purpose.  This,  with  certain  moneys  of 
the  appellee  in  the  hands  of  the  defendants,  left  about 
$1,250  to  her  credit,  which,  supplemented  by  a  loan  of 
$750  made  by  Early  and  Lampton  to  her,  placed 
her  in  sufficient  funds  to  pay,  at  the  same  time,  the  second 
trust  on  the  Margaret,  which  both  Lampton  (p.  470)  and 
the  appellee  (Kec.,  p.  175),  testify  she,  herself,  thought  it 
would  be  a  good  thing  to  do.  The  Margaret  was  then 
yielding  a  net  income  of  about  ,$1,000  per  annum — a  net 
5%  return  upon  an  actual  valuation  of  $20,000,  as  shown 
by  the  rent  statements  offered  in  evidence,  referred  to  but 
not  fully  set  out  at  pp.  144-5  of  the  record.  As  pointed  out 
supra.  Early  &  Lampton’s  testimony  that  they  did  not  re¬ 
ceive  a  dollar  out  of  the  sale  of  the  Margaret  is  confirmed 
by  Mr.  Xorment  and  the  settlement  statement  produced  by 
him  (Rec.,  p.  247),  nor  had  they  any  conceivable  motive  for 
the  course  suggested  with  res|>ect  to  him.  Xo  possible 
ground,  it  is  submitted,  is  afforded  by  the  record  for  the 
suspicions  in  question  except  that,  in  the  panic  year  1907, 
and  after  the  property  had  been  allowed  to  run  down  (Rec., 
p.  246),  it  was  sold  at  foreclosure  sale  for  about  $10,000. 
See  Anderson  vs.  White,  2  App.  D.  C.,  408,  420-1. 

The  $3,500  Keiioe  Note. 

The  opinion  finds  (1)  that  appellee  entrusted  Lampton 
with  the  Kehoe  $3,500  note,  to  be  used  as  collateral  for  a 
loan  to  be  employed  in  a  joint  speculation  in  real  estate  the 
profits  of  which  she  wras  to  share:  (2^  that  as  late  as  1907, 
as  testified  to  by  her  and  her  c  ^^ri  Mr<  Malcolm,  Lamp- 
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ton  represented  to  her  that  Kehoe  still  owed  the  note  and 
that  he  was  collecting  interest  on  it  for  her;  (3)  that  Lamp- 
ton  wrongfully  converted  the  proceeds  of  this  note  to  his 
own  purposes,  unconnected  with  her,  and  (4)  that  this  was 
a  partnership  transaction,  known  to  Early  and  for  which 
he  as  well  as  Lampton  was  responsible. 

1.  When  Mr.  Kehoe  discounted  his  original  $5,000  prom¬ 
issory  note,  his  remaining  original  notes,  for  $2,000  and 
$1,500,  were  consolidated  into  a  single  note  for  $3,500. 
I^mpton  testifies  that  the  appellee  authorized  him  to  dis¬ 
count  this  note  with  Kehoe  for  $3,200,  for  the  purpose  of 
enabling  her  to  unite  with  him  in  the  purchase  for  specula¬ 
tion  of  certain  lots  on  Columbia  Heights,  in  which  a  con¬ 
siderable  profit  was  expected ;  that  he  did  discount  the  note 
accordingly,  that  the  expected  purchase  fell  through,  and 
that  he  subsequently  disbursed  the  $3,200  at  the  direction 
and  request  of  the  appellee,  for  her  own  purposes.  The  only 
difference  between  their  versions  of  the  transaction,  thus 
far,  is.  she  claims  the  note  was  to  be  used  as  collateral  for  a 
loan,  while  lie  testifies  it  was  to  be  discounted.  What 
actually  took  place  was,  Kehoe,  on  surrender  of  the 
note,  gave  his  check  to  Lampton  for  $3,200,  payable  to 
appellee’s  order,  which  check  she  received  from  him,  en¬ 
dorsed  (Rec.,  p.  243)  and  returned  to  him,  to  be  collected 
by  him.  She,  herself,  testifies  that  she  never  signed  any 
paper  without  reading  and  understanding  it.  (See  Rec., 

pp.  161-2.) 

2.  At  the  time  of  this  transaction  Kehoe  owed  her  the 
$3,500  note,  and  no  other  money.  There  was  no  reason 
or  possible  ground  for  her  to  believe  that  he  was  sending 
her  his  check  for  $3,200,  except  in  discharge  of  this  note. 

1  he  testimony  of  herself  and  her  cousin  as  to  Lampton’s 
subsequently  representing  the  note  as  being  still  unpaid, 
etc.,  is  contradicted  by  his  testimony;  and,  if  he  so  told  her, 


it  is  inexplicable  that  she  could  have  believed  it  in  view  of 
the  Kehoe  check,  to  her  own  order,  which  Lampton  brought 
to  her  after  she  had  given  him  the  $3,500  Kehoe  note  on 
which  it  was  realized,  for  speculative  or  investment  pur¬ 
poses. 

3.  Tn  addition  to  the  $3,200,  proceeds  of  the  $3,500  note, 
he  testifies  that  Miss  Sands  gave  him  certain  checks,  pay¬ 
able,  not  to  Early  &  Kampton,  hut  to  himself  individually, 
and  that  he  credited  her  with  the  $121.46  balance  in  settle¬ 
ment  of  the  sale  of  her  property  No.  1863  Mint  wood  Place 
which  she  had  conveyed  to  one  McDonald  at  the  request  of 
her  father  for  the  purpose  of  making  title  while  she  was  in 
Europe,  which  $121.46  came  into  the  possession  of  and  was 
receipted  for  to  her  by  Lampton  (Rec.,  p.  142),  making  a 
total  credit  in  her  favor  of  $3,770.63.  As  against  this,  he 
testifies  to  41  checks  (Rec.,  pp.  478-482)  which  he  paid  out 
for  her,  at  her  direction  and  upon  her  request,  all  of  which 
he  produced  and  which  aggregate  $3,770.93,  accounting 
fully  for  the  $3,200  and  the  other  credits  to  which  she  was 
entitled,  plus  an  overdraft  of  30  cents.  Called  in  rebuttal 
(Rec.,  p.  493),  the  appellee  disputes  no  one  of  the  payments 
represented  by  the  checks,  or  the  fact  that  they  were  made 
by  her  direction  and  for  her  purposes  as  Lampton  testifies, 
her  rebuttal  testimony  upon  the  point  l>eing  confined  to 
corroborating  his  statement  by  producing  three  of  the 
checks  with  which  he  had  credited  her,  payable,  not  to  Early 
&  Lampton,  but  to  Lampton  individually. 

Evidencing,  further,  the  fact  that  the  appellee  had  finan¬ 
cial  transactions  with  Lampton  individually  which  she  can 
not  possibly  l>e  held  to  have  supposed  were  transactions  with 
the  firm,  the  record  shows  that  she  executed  and  delivered 
to  him  a  number  of  promissory  notes  payable  to  “James  J. 
Lampton,  agent  of  Anne  L.  Lampton.”  See  Rec.  p.  193. 

4.  Mr.  Early  states  in  both  his  answer  and  his  evidence 
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that  he  had  no  knowledge  whatever  of  this  $3,500  note 
transaction,  and  that  he  never  heard  of  that  note  after  Kehoe 
gave  it,  until  the  controversy  in  regard  to  it  in  the  pleadings 
and  testimony  in  this  case.  Lampton  testifies  to  the  same 
effect.  The  opinion  below  reaches  the  contrary  conclusion 
upon  the  grounds  (a)  that  Early  first  denied  having  re¬ 
ceived  any  letter  from  the  appellee  when  she  was  abroad, 
•which  denial  was  negatived  by  his  later  production  of  a 
letter  press  copy  of  a  letter  from  him  to  her  (Rec.,  p.  178) 
which  acknowledged  receipt  of  a  letter  from  her;  (b)  that, 
although  given  notice  to  produce  this  letter  from  her,  he 
failed  to  do  so;  (c)  that  appellee  testifies  she  “thinks”  she 
wrote  him  two  letters,  and  that  she  mentioned  the  Kehoe 
note,  and  that  it  would  have  been  natural  for  her  to  do  so, 
being  in  sad  need  of  funds;  (d)  that  Early  had  shown 
himself  not  above  attempting  to  intimidate  a  witness  from 
appearing  in  the  case  by  the  use  of  an  anonymous  postal 
card. 

(a  and  b.)  It  is  not,  we  submit,  a  sufficient  ground  upon 
which  to  establish  a  finding  of  fraud  that  a  business  man, 
when  first  interrogated  upon  the  subject,  does  not  on  the 
spur  of  the  moment  remember  a  letter  written  to  him  five  or 
six  years  prior  to  giving  his  testimony;  or  that,  after  that 
lapse  of  time,  he  is  unable  to  find  the  particular  letter, 
though  testifying  (Rec.,  p.  456)  that  he  has  produced  all 
that  lie  could  find.  May  not  his  inability  to  produce  it  be 
as  reasonably  accounted  for  by  the  fact  that  complainant’s 
counsel,  being  accorded  free  access  to  all  the  papers,  books 
and  files  in  the  office  of  Early  &  Lampton  for  the  purpose 
of  investigating  their  transactions  with  her,  took  from  those 
files,  as  he  himself  admits,  without  either  the  permission 
or  the  knowledge  of  Early  or  Lampton,  a  large  number  of 
their  papers,  which  he  never  returned  to  their  office,  and 
were  never  seen  by  them  again  except  as  her  counsel  saw 
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fit  to  produce  them  from  time  to  time  during  the  taking  of 
the  testimony  in  the  case?  His  loss  of  other  papers  appears 
of  record  (p.  216). 

(c)  In  the  second  place,  appellee’s  testimony  merely  that 
she  “thinks”  she  mentioned  the  Kehoe  note  in  two  letters 
written  by  her  to  Early,  opposed  by  his  testimony  under 
oath  that  no  such  letters  were  ever  received  by  him  or  his 
firm  (Rec.,  p.  457),  rises  scarcely  higher  in  the  dignity  of 
proof ;  while  the  presumption  of  the  trial  Court  that  she 
probably  would  have  mentioned  the  Kehoe  note  in  her 
letters  to  Early  because  she  was  in  need  of  funds  disre- 
gards  altogether,  in  the  first  place,  the  fact  that  she  had  re¬ 
ceived,  endorsed  and  gave  Lampton  for  collection  the  check 
given  by  Kehoe  in  payment  of  that  note,  which  action  on 
her  part  is  inconsistent  with  any  theory  of  belief  on  her 
part  that  Kehoe  still  owed  it,  and,  in  the  second  place,  the 
fact  testified  to  by  Early  (Rec.,  p.  456),  and  not  denied  by 
herself,  though  called  in  rebuttal,  that  on  the  occasion  of  her 
visit  to  him,  after  her  return  from  Europe  in  1907,  the  im¬ 
minent  sale  of  her  Winchester  property  l>ecause  of  the  in¬ 
ability  to  meet  accrued  charges  against  it  was  discussed, 
and  that  she  did  not  on  that  or  any  other  occasion  mention 
the  subject  of  the  $3,500  Kehoe  note. 

The  foregoing,  it  is  believed,  is  the  complete  and  fair 
substance  of  the  testimony  in  regard  to  this  Kehoe  note.  In 
view  of  the  undisputed  testimony  of  the  manner  in  which 
Lampton  completely  accounted  to  the  appellee  for  its  pro¬ 
ceeds,  the  further  undisputed  fact  that,  upon  appellee’s  own 
version  of  the  matter,  the  speculation  in  which  she  under¬ 
stood  she  was  joining  Lampton  was  wholly  outside  of  the 
partnership  scope,  and  of  the  utter  absence  of  any  evidence 
tending,  however  remotely,  to  connect  Early  with  that 
transaction,  even  to  the  extent  of  knowing  that  it  existed,  it 
is  respectfully  submitted  that  the  decree  below  was  errone- 
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ous  in  charging  the  partnership,  or  Mr.  Early,  with  respon¬ 
sibility  for  the  $3,500  note,  or  to  charge  Lampton  with  any 
further  accountability  with  respect  to  it. 

(cl)  The  undisputed  facts  in  regard  to  the  anonymous 
postal  card  referred  to  in  the  opinion  are  these :  A  former 
bookkeeper  of  Early  &  Lampton  had  l>een  discovered  to  be 
an  embezzler  of  their  funds,  had  been  forgiven  and  afforded 
another  chance,  had  a  second  time  emliezzled,  and  was  a 
fugitive  from  justice.  That,  under  these  circumstances,  he 
would  appear  here  as  a  witness  in  this  case  was  not  within 
the  realm  of  probability,  and  justifies  Early’s  testimony  that 
this  case  had  nothing  whatever  to  do  with  the  anonymous 
postal  card,  which  he  admits  having  written  under  the  cir¬ 
cumstances  and  for  the  purposes  set  forth  at  pp.  458-9  of 
the  record.  His  action  in  doing  so,  of  course,  is  not  to  lie 
defended;  although  his  condition,  resulting  later  in  his 
death,  and  the  nature  of  the  attacks  which  he  had  reason 
to  lielieve  the  bookkeeper  and  his  friends  were  contem¬ 
plating,  should  lie  taken  in  connection  with  his  act.  It  is 
submitted  that,  giving  to  that  act  the  fullest  condemnation 
it  merits,  it  does  not  sustain  the  finding  that  it  was  for  the 
purpose  of  intimidating  a  witness  from  appearing  in  this 
case — still  less  that  Early  was  cognizant  of  or  a  party  to 
appellee’s  transaction  with  Lampton  in  respect  to  the  Kehoe 
83,500  note. 


The  Winchester  Exchange. 

The  opinion  finds  that  in  March,  1905,  the  appellants  rep¬ 
resented  to  the  appellee  that  they  were  exchanging  her 
property  No.  1620  18th  Street  and  1867  Mintwood  Place 
for  the  Winchester  Apartment  House,  whereas  in  fact  they 
were  purchasing  the  equity  in  the  Winchester,  and  selling 
the  equities  in  No.  1620  18th  and  No.  1867  Mintwood 


Place,  concealing  the  real  facts  for  their  own  purposes;  from 
which  findings  the  opinion  concludes,  and  the  decree  in  ef¬ 
fect  provides,  that  appellants  shall  he  held  liable  for  the 
prices  realized  for  appellee’s  property,  and  the  Winchester 
treated  as  not  having  l>een  acquired  by  her  at  all. 

In  the  answer  of  Mr.  Early,  who  had  only  a  nominal 
connection  with  this  transaction,  and  whose  answer,  in  con¬ 
sequence  of  a  state  of  health  which  allowed  him  to  give  no 
personal  assistance  in  it,  was  prepared  from  data  furnished 
by  the  bookkeeper  above  referred  to  (Rec.,  p.  457),  some 
errors  concededly  api>ear.  The  facts  of  the  case,  shown  by 
the  testimony,  were  as  follows: 

Mr.  Lampton  testifies  he  called  at  the  residence  of  the 
appellee  and  her  family,  discussed  the  proposed  exchange 
of  the  two  houses  for  the  Winchester  Apartment  House 
with  the  complainant  and  her  mother,  was  by  them  referred 
to  the  father,  who  was  in  an  adjoining  room,  and  saw  and 
went  over  the  matter  with  the  latter,  which  he  approved. 
The  apjxdlee  so  far  corroborates  this  testimony  as  to  ad¬ 
mit  that  Lampton  came  to  see  her  father  at  the  house,  did 
see  him,  and  reported  to  her  and  her  mother  that  he  had 
spoken  about  the  matter  to  her  father,  who  had  said  it  was 
all  right,  and  that  she,  the  appellee,  had  admitted  him  to 
her  father’s  room  for  the  purpose  because,  although  ill  at 
the  time,  her  father  was  not  too  ill  to  be  seen  (Rec.,  p. 
164). 

The  finding  that  no  exchange  was  made,  but  that  appel¬ 
lants  for  purposes  of  their  own  deceived  appellee  into  be¬ 
lieving  there  had  been,  depends  upon  the  testimony  of  the 
witness  Harper,  who  had  had  differences  with  Early  and  was 
very  hostile  to  him.  His  testimony  was  that  he  had  re¬ 
ceived  no  property  in  exchange  for  the  Winchester,  which 
he  disposed  of  through  his  agents  Stone  &  Eairfax 
(Rec.,  p.  308),  having  no  knowledge  of  the  defendants 
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until  the  day  the  transaction  was  closed  (pp.  293-4)  ;  upon 
the  question  whether  the  exchange  had  not  been  proposed 
to  him,  he  is  first  positive  that  no  proposition  of  exchange 
had  ever  been  brought  to  him  (p.  295);  then,  that  some 
vacant  ground  may  have  been  offered  in  exchange  (pp. 
308-9)  ;  then  that  he  does  not  think  any  unproved  property 
was,  and  then  that  he  told  his  agents  that  he  was  not  on 
the  market  for  exchange  for  improved  property  (p.  309). 
He  testifies  it  was  his  practice,  when  projierty  was  offered 
to  him  in  exchange  which  he  did  not  want,  to  agree  to  take 
it  if  it  could  be  disposed  of,  or  turned  into  cash  so  that  he 
would  not  have  to  hold  it,  and  that  he  left  this  entirely  in 
the  hands  of  his  agents  (pp.  309-10)  ;  that  he  had  not  said 
he  had  never  heard  of  the  exchange  for  the  Winchester, 
but  that  he  had  never  authorized  any  one  to  exchange  it  for 
the  18th  Street  property  and  some  other  property;  that  he 
had  not  heard  of  these  properties  because  he  had  nothing  to 
do  with  them,  and  wanted  money  for  the  Winchester;  that 
he  thinks  there  were  some  offers  to  exchange  for  the  Win¬ 
chester,  he  does  not  remember  what  improved  properties 
were  mentioned  in  that  connection — they  may  have  been 
1867  Mintwood  Place  and  1620  18th  Street,  and  that  he 
thinks  there  were  propositions  of  exchange  and  he  does  not 
know  whether  these  properties  were  mentioned  or  not  (pp. 
310-12).  Mr.  Lainpton  testifies  that  the  exchange  was  first 
discussed  with  a  Mr.  Stevens,  who  was  a  first  cousin  of  the 
appellee,  and  himself  a  real  estate  agent,  who  showed  Mrs. 
Sands  through  the  property;  that  he  then  discussed  it  with 
Mrs.  and  Miss  Sands,  and  then  with  Mr.  Sands  at  their 
home ;  that  all  these  parties  approved  and  authorized  the 
exchange,  that  they  then  took  the  matter  up  with  Mr. 
Harper,  who  said  he  would  not  make  the  deal  unless  he 
'Mild  get  rid  of  the  18th  Street  and  the  Mintwood  Place 
properties,  whereupon  they  and  Harper’s  agents  arranged 


the  transfer  of  these  houses  to  someone  else  practically  con¬ 
temporaneously,  selling  the  18th  Street  house  to  Mr.  Lynn 
through  Chesley  &  Chesley,  and  the  Mint  wood  Place  house 
to  Mrs.  Dannenhower,  Early  and  Lampton  having  had  no 
interest  in  the  matter  and  getting  no  profit  from  it  other 
than  the  usual  commissions. 

1  here  is  no  conflicting  testimony  in  the  record  as  to  the 
transaction  except  that  which  occurs  in  the  testimony  of 
Mr.  Harper  above  cited,  upon  whose  testimony  alone  the 
finding  in  question  rests.  That  the  transaction  was  in  sub¬ 
stance,  for  every  reasonable  intrpose  and  from  every  faif 
point  of  view,  an  exchange,  is  confidently  submitted.  The 
finding  and  decree  of  the  Court  are  that  there  was  no  ex¬ 
change,  and  that  the  appellants,  accordingly,  are  simply 
liable  to  the  appellee  tor  the  proceeds  of  her  two  equities, 
with  comjMmnd  interest  and  with  immediate  right  of  exe¬ 
cution,  and  this  notwithstanding  the  fact  that  the  appellee 
actually  acquired  and  for  two  and  a  half  years  remained 
in  possession  and  enjoyment  of  the  Winchester,  with  its 
rents  and  profits. 

In  this  instance,  as  in  all  the  others,  there  is  no  pretense 
in  the  evidence  that  the  transaction  was  not  a  favorable  one 
for  the  apj)ellee,  or  that  in  it  she  did  not  realize  the  full 
value  of  her  proj>erty  and  make  an  advantageous  deal. 

This  finding  and  decree  render  it  unnecessary  at  this  time 
to  discuss  the  fraud  charged  against  the  appellants  attending 
appellee  s  later  loss  of  the  Winchester,  by  foreclosure  sale 
in  October,  1907,  or  the  charges  of  failure  to  account  prop¬ 
erly  for  all  the  moneys  received  bv  them  in  the  transaction. 

1  liese  charges  the  record,  it  is  believed,  sufficiently  refutes, 
as  fully  as  could  be  expected  in  view  of  appellee's  refusal, 
hereinafter  referred  to,  to  afford  defendant  any  notice  of 
such  objection  during  the  progress  of  the  testimony,  if  the 
present  attitude  of  the  case  and  the  time  at  counsel’s  disposal 
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permitted  consideration  of  those  questions.  The  receipt 
of  appellee’s  brief  of  452  pages,  only  the  day  before  the 
case  is  to  be  on  call  for  hearing,  renders  impossible  fuller 
discussion  in  this  memorandum  of  these  and  most  of  the 
other  questions  involved.  Enough  has  been  shown,  we  sub¬ 
mit,  to  establish  that  the  decree  has  proceeded  upon  the 
wholly  erroneous  theory  that  there  was  no  exchange,  and 
must  be  reversed. 

Compound  Interest. 

The  decree,  it  will  be  observed,  compounds  the  interest 
upon  each  of  the  sums  decreed  against  appellants. 

With  resj>ect  to  the  Mint  wood  exchange,  Mr.  Early  was 
out  of  the  city  at  the  time  of  the  transaction,  and  testifies 
that  he  had  absolutely  no  part  in  it,  which  claim  is  corrobo¬ 
rated  by  some  of  the  witnesses  and  disputed  by  none.  The 
record  shows  that  he  was  the  only  one  of  appellants  who 
owned  any  property  at  the  time  of  the  institution  of  the 
suit,  so  that  the  burden  in  question,  if  imposed,  falls  upon 
him,  or,  rather,  upon  his  widow  and  daughter.  Even  if  the 
charges  of  fraud  which  are  made,  none  of  which  are 
claimed  to  have  been  participated  in  by  him,  were  sustained, 
ought  his  constructive  liability  for  the  alleged  acts  of  his 
partner  be  carried  so  far  as  to  penalize  him,  or  those  who 
represent  him,  by  the  imposition  of  compound  interest? 

With  the  exception  of  what  is  known  as  the  Navy  Yard 
Property  transaction,  what  is  said  above  applies  to  all  the 
other  transactions  discussed  in  the  opinion  or  covered  by 
the  decree,  Mr.  Early  having  been  no  party  at  all  to  some, 
and  a  mere  nominal  party  to  the  others. 

Another  feature  of  this  case,  it  is  submitted,  is  properly 
to  be  considered  here.  The  complainant  by  her  amended 
pleadings  charged  (Rec..  pp.  31-2)  that  a  large  part  of  her 


moneys  and  property  which  have  been  misappropriated  by 
the  appellants,  her  fiduciary  representatives,  went  into  each 
and  every  of  the  pieces  of  property  which  Mr.  Early  then 
owned,  and  into  the  two  pieces  of  property  which  then  stood 
in  the  name  of  the  wife  of  Mr.  Lampton;  on  which  ground 
she  prayed  (Rec.,  p.  33)  an  equitable  lien  upon  all  those 
properties.  Not  only  was  no  effort,  even,  made  to  prove 
this  charge,  but  it  is  an  undisputed  fact  on  the  record  in 
this  case,  as  on  the  public  land  records  when  the  bill  was 
filed,  that,  of  the  Early  properties,  his  ownership  of  the 
parcel  most  recently  acquired  antedated  by  six  years  the  be¬ 
ginning  of  anv  transaction  or  relation  between  himself  and 
the  appellee;  while  the  evidence  that  the  two  properties 
standing  in  the  name  of  Mrs.  Lampton  were  acquired  out 
of  her  separate  estate,  in  no  way  related  to  any  of  the  trans¬ 
actions  with  the  appellants,  amounted  to  a  demonstration, 
not  attempted  to  lx?  controverted. 

The  appellee  testifies  (pp.  182-3,  194)  that  she  never  had 
any  knowledge  or  information,  from  any  source,  that  any 
of  her  money  went  into  any  of  the  defendant’s  properties. 
Her  counsel  who  investigated  her  case  for  about  two  months 
prior  to  the  filing  of  the  original  bill,  being  afforded  for  the 
purpose,  as  he  admits,  unrestricted  access  to  all  books, 
papers,  records  and  files  of  Early  and  Lampton,  testifies 
( Rec.,  pp.  414-16)  that  the  charge  in  question  was  not  sup¬ 
ported  by  anything  discovered  in  his  investigations,  that 
he  found  nothing  in  the  course  of  them  covering  a  charge 
of  that  sort,  and  that  the  responsibility  for  that  charge  rests 
upon  his  associate  counsel.  The  latter,  adducing  no  expla¬ 
nation  in  the  testimony,  asserts  by  way  of  statement  on  the 
record  (p.  423)  that  the  charge  was  based  ii|x>n  the  assump¬ 
tion  that  what  moneys  Mr.  Early  improperly  obtained  went 
into  his  general  account,  from  which  account  the  taxes  and 
other  charges  against  his  property  were  paid — and  this  with- 


out  any  attempt  at  showing,  or  claim,  that  the  rents  of  Mr. 
Early  s  properties,  all  of  which  were  improved,  were  not 

many  times  in  excess  of  the  taxes  or  other  charges  against 
them. 

It  is  perfectly  manifest  that  the  charge  in  question  was 
made  for  the  purpose  of  thereby  acquiring  in  effect  for  the 
appellee  an  injunction  against  any  sale,  encumbrance  or 
similar  use  of  their  properties  by  Mr.  Early  and  Mrs.  Lamp- 
ton,  with  knowledge  that  she  had  no  case  which  could  by 
any  possibility  justly  or  legally  entitle  her  to  such  an  injunc¬ 
tion,  and  without  giving  the  bond  which  would  be  required 
of  her  if  she  had  such  a  case.  It  was  argued  on  behalf  of 
the  defendants  below,  upon  the  authorities  cited  in  appel¬ 
lants  brief  here,  that  inequitable,  unconscionable  conduct 
of  this  character  constitutes  uncleanness  of  hands  in  equity, 
which  should  justly  preclude  any  relief;  but  that,  in  any 
event,  it  merited  vindication  by  the  Court  of  the  purity  of 
its  process  and  proceedings  at  least  in  the  imposition  or  dis¬ 
allowance  of  costs,  which  contention  is  respectfully,  also, 
submitted  here.  The  decree  below,  it  will  be  noticed,  not 
only  grants  the  relief  prayed,  and  costs,  but  imposes  com¬ 
pound  interest  besides,  upon  a  defendant  who,  if  liable  at  all, 
can  be  held  so  as  to  the  great  majority  of  the  transactions 
involved  only  by  reason  of  his  constructive  liability  for  the 
alleged  acts  of  his  partner. 

It  is  res]>ectfully  but  very  earnestly  submitted  to  the  Court 
that  this  feature  of  the  case  demands  consideration  and 
action  at  its  hands.  If  the  only  explanation  attempted  to 
be  put  forward  constitutes  a  defense,  it  follows  that  here¬ 
after  in  every  case  a  plaintiff  who  seeks  a  pecuniary  ac¬ 
counting  and  recovery  may  equally  assume  that  the  money 
which  he  claims  is  due  to  him  from  his  adversary  went  into 
the  latter’s  general  account,  from  which  general  account 
taxes  or  other  charges  against  the  defendant’s  property 
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were  paid,  and  that,  therefore,  the  moneys  he  claims  went 
into  those  properties  and  entitle  him  to  demand  an  equitable 
lien  thereon  throughout  the  pendency  of  the  suit,  whatever 
its  result  may  be.  Ought  such  a  practice  receive  either  the 
approval  or  the  tolerance  of  a  court  of  equity?  Shall  the 
present  case  be  permitted  to  establish  a  precedent  for  it? 

Errata. 

Page  4  of  the  brief  for  appellants  appears  to  concede 
that  Mr.  Sands  was  approached  by  Early  and  Lampton  with 
the  proposition  to  trade  1620  18th  Street,  owned  by  Kehoe, 
and  a  certain  amount  of  money  for  Mintwood.  As  shown 
at  pp.  48-9  of  the  brief,  the  exchange  originated  through  the 
placing  of  Mintwood  by  Sands  into  the  hands  of  Chesley 
&  Chesley,  who  brought  Sands  to  Bradford,  who  called  it  to 
Kehoe’s  attention,  and  submitted  di recti v  to  Sands  three 
propositions  on  Kehoe’s  behalf.  Early  and  Lampton  were 
brought  into  the  matter  later  by  Chesley  &  Chesley,  and 
brought  the  matter  to  consummation  by  the  contract  of 
October  10,  1904,  under  which  Kehoe  was  to  transfer  to 
appellee  1620  18th  Street  and  the  Margaret,  and  pay  to  her 
$14,000  in  money  and  notes,  in  consideration  of  her  equity 
in  Mintwood. 

At  p.  56  of  the  brief  for  appellants,  Lampton  is  repre¬ 
sented  as  having  told  Sands  that  he,  Lampton,  did  not  want 
a  dollar  paid  on  the  Margaret  and  did  not  consider  it  worth 
much  of  anything.  The  record  reference  given  (Rec.,  p. 
119)  shows  this  to  have  been  an  inadvertent  error;  Sands’ 
testimony  being  that  he,  Sands,  told  Lampton  that  he  wished 
no  money  paid  on  the  Margaret  and  did  not  consider  it 
worth  much  of  anything. 

At  pp.  1  5-17  of  appellant’s  brief,  Early  is  stated  to  have 
filed  a  bond  with  the  United  States  Fidelity  &  Guaranty 
Company  as  surety,  releasing  the  Winchester  from  the  Us 


pwdens  of  the  suit  in  order  to  be  able  to  give  a  good  title  to 
that  property.  As  shown  by  the  record  page  references, 
however  (59-60),  Mr.  Early  had  already  sold  his  interest 
in  the  \\  inchester  to  Mr.  Dyar,  pending  the  suit,  without 
reflecting  at  the  time,  as  he  testifies,  that  its  pendency  would 
cloud  Dyars  title;  to  avoid  which  consequence  and  in  fair¬ 
ness  to  Dyar  lie  gave  the  bond  in  question  to  the  apiiellee 
in  order  to  free  Dyar’s  title. 

The  foregoing-  are,  perhaps,  unimportant  corrections,  but 
are  made  as  possibly  of  benefit  to  the  Court  in  view  of  the 
voluminous  and  some  complicated  record. 

Denial  to  Appellants  of  Notice  of  the  Charges 

Against  Them. 

It  may  lie  that,  in  the  very  voluminous  brief  filed  on  be¬ 
half  of  ap|>ellee,  objections  are  made  to  items  in  the  sale 
and  rent  statements  furnished  by  Early  &  Lampton  to  ap- 
|>e"ee  and  filed  in  evidence,  some  of  which  criticisms  have 
not  been  anticipated  in  the  brief  for  appellants  or  can  be 
replied  to  in  the  limited  time  available  for  argument.  It  is 
deemed  proper  in  this  connection  to  invite  the  attention  of 
the  Court  to  what,  in  the  view  of  appellants’  counsel  at  least, 
is  a  matter  of  importance  justly  to  lie  borne  in  mind  in  con¬ 
sidering  any  criticisms  of  such  a  character. 

All  these  statements,  hundreds  in  number,  were  furnished 
appellee  at  or  about  the  time  of  their  dates,  except  the  rent 
statements  for  the  months  while  she  was  abroad;  all  of 
which  latter,  however,  together  with  the  accompanying  books 
and  papers  of  Early  &  Lampton,  were  submitted  to  and  fully 
examined  by  her  counsel  in  the  months  of  December,  1907 
and  January,  1908,  prior  to  the  filing  of  the  original  bill.’ 
These  statements  are  very  numerous,  and  cover  many  hun¬ 
dreds  of  items.  Neither  the  original  nor  the  amended  bill 
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specifies  any  error  in  any  of  these  accounts,  for  which  rea¬ 
son  it  was  considered  by  appellants’  counsel  that  they  were 
entitled  to  some  indication  of  such  items  of  the  accounts  as 
were  intended  to  be  the  subject  of  attack — certainly  as  to 
such  attacks  as  were  directed  to  sales  and  rents  accounts 
stated,  of  several  years  standing.  Riley  vs.  Mattingly,  42 
Wash.  Law  Rep.,  377. 

Quite  early  in  the  taking  of  testimony,  therefore  (Rec., 
p.  187),  apj)ellants’  counsel  inquired  of  appellee  whether 
there  was  anything  in  the  sale  statement  of  Early 
&  Lampton  relating  to  Xo.  1859  Mintwood  which 
would  be  claimed  to  be  incorrect,  fraudulent  or  inaccurate, 
which  inquiry  was  there  stated  to  be  made  “so  that  we  will 
know  what  to  meet,  and  T  think  the  Courts  will  want  to 
know  it  when  the  paper  comes  before  them.  I  am  quite 
willing  that  you,  or  your  counsel,  shall  answer  this  question, 
but  I  want  to  know  what  items,  if  any,  in  these  statements, 
are  supposed  to  l)e  inaccurate  or  improper,”  which  inquiry 
the  complainant  indicated  her  inability  to  answer — this  being 
one  of  the  statements  most  severely  attacked  at  the  hearing 
and  in  the  opinion  l>elow — when  the  following  ensued : 

“Early’s  counsel  also  called  ujxm  plaintiff’s  counsel 
to  state  on  the  record  what  items  in  any  of  the  ac¬ 
counts  which  had  been  put  in  are  claimed  to  be  either 
fraudulent  or  inaccurate,  Early’s  counsel  stating  that 
this  might  be  done  ‘without  prejudice  to  any  reasonable 
right  to  add  others,  if  thev  should  hereafter  find  evi- 
dence  in  regard  to  it,’  and  further  stating  ‘I  need  not 
advise  counsel  what  the  law  is  in  regard  to  accounts 
stated.’  Counsel  for  plaintiff  replied  that  he  recog¬ 
nized  no  account  stated  in  this  fiduciary  relationship, 
or  one  that  the  Court  would  consider  as  such  in  view 
of  the  facts  and  circumstances  surrounding  these  trans¬ 
actions.’  Counsel  for  defendant  Early  thereupon 
stated,  ‘Tf  counsel  persist  in  pursuing  their  present  at- 


titude  of  trying  this  case  without  advising  the  defend¬ 
ants,  or  their  counsel,  what  items  in  the  accounts  ren¬ 
dered  are  claimed  by  them  to  be  either  fraudulent  or 
inaccurate,  we  shall  insist  upon  a  strict  application  of 
the  rule  that  there  can  be  no  relief  as  to  grounds  of  re¬ 
lief  of  which  due  and  specific  notice  has  not  been  given 
to  the  parties  charged.” 

Again  at  pp.  174-7  of  the  complainant’s  depositions, 
which  the  limited  time  at  command  has  rendered  us  unable 
to  refer  to  at  this  moment  in  the  printed  record,  defendants’ 
counsel  requested  that  the  complainant  or  her  counsel  would 
state  whether  defendants’  Exhibit  No.  1,  being  the  earliest 
statement  rendered,  would  be  claimed  to  contain  anything  in¬ 
correct,  fraudulent  or  inaccurate,  to  which  request  complain¬ 
ant’s  counsel  answered  that,  “to  this  remarkable  request,”  he 
was  not  in  position  to  advise  the  defendants  at  that  time  how 
far  their  frauds  had  been  discovered,  but  this  would  be 
learned  in  due  order.  Defendants’  counsel  called  attention 
to  the  fact  that  the  statements  of  account  were  dated  as  far 
back  as  1905,  and  that  it  was  not  remarkable  to  ask  that, 
before  complainant  closed  her  case,  defendants  should  be 
advised  what  items  in  them  were  claimed  to  be  fraudulent 
or  improper,  without  prejudice  to  any  reasonable  right  to 
add  others  if  discovered,  and  giving  notice  that  if  complain¬ 
ant's  counsel  insisted  upon  their  attitude  of  trying  the  case 
without  advising  the  defendant  what  items  were  claimed  to 
be  fraudulent  or  inaccurate,  a  strict  application  would  be  in¬ 
sisted  upon  of  the  rule  that  there  can  be  no  relief  as  to 
grounds  thereof  of  which  specific  notice  had  not  been  given 
to  the  parties  charged.  At  pp.  178-9  of  complainant’s  depo¬ 
sitions,  a  bulky  batch  of  statements  by  defendants  were 
offered  as  a  single  exhibit,  whereupon,  defendants’  counsel 
refusing  to  proceed  with  the  cross-examination  unless  ad¬ 
vised  as  to  the  statements  to  which  exception  had  or  would 


be  taken,  a  recess  was  taken  to  enable  complainant’s  coun¬ 
sel  to  furnish  a  statement  of  the  items  which  would  be  con¬ 
troverted  ;  and  on  reassembling,  after  the  recess,  defendant’s 
counsel  stated  that  they  should  maintain  their  position  of 
refusal  at  this  time  of  information  of  items  which  would  be 
contested  or  disputed,  followed  by  a  statement  on  behalf  of 
the  defendants  that,  if  furnished  at  any  time  before  the 
close  of  complainant  s  testimony,  it  would  be  satisfactory 
provided  the  right  to  recall  any  witness  for  further  exam¬ 
ination  should  be  accorded  (Complainant’s  Original  Depo¬ 
sitions,  p.  181  ). 

The  complainant  having  closed  her  testimony,  which  em¬ 
braced  1,194  typewritten  pages,  without  furnishing  any 
statement  of  or  indicating  in  any  other  manner  any  items  in 
any  statement  which  was  or  would  be  claimed  to  be  either 
fraudulent  or  inaccurate,  the  defendants  at  the  commence¬ 
ment  of  their  testimony  (Rec.,  p.  453)  called  attention  to 
their  previous  requests,  to  which  complainant’s  counsel  re¬ 
plied  that  they  must  decline  because  of  the  labor  necessary 
to  comply  therewith,  and  that  the  complainant  would  be  en¬ 
titled  to  a  full  accounting  before  the  Auditor;  and  on  de¬ 
fendants’  objection  that  any  reference  to  the  Auditor  must 
depend  upon  some  showing  that  it  was  necessary,  that  com¬ 
plainant’s  counsel  had  had  the  fullest  access  to  the  books, 
papers  and  vouchers  of  every  description,  with  unlimited 
time  for  the  examination  of  them  and  of  tenants  or  other 
persons  connected  with  complainant’s  transactions,  and  that 
the  complainant  should  not  be  entitled  to  dispute  any  of  the 
items  after  a  refusal  to  designate  such,  at  least,  as  would 
be  claimed  to  be  inaccurate,  fraudulent  or  in  any  other  way 
insufficient,  so  that  defendants  would  not  be  left  in  the  dark, 
without  information  as  to  which  of  them  were  in  dispute, 
all  information  was  again  refused.  A  similar  request,  with 
a  similar  result,  occurs  at  p.  464  of  the  record. 
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At  no  time  during  the  examination  or  cross-examination 
of  either  of  the  defendants  or  of  any  of  their  witnesses  was 
any  irregularity,  discrepancy,  or  insufficiency  in  any  of  the 
statements  of  either  sales  or  rents  pointed  out,  except  that, 
complainant’s  counsel  having  evidently  subjected  the  rent 
statements  to  an  exhaustive  comparison  with  the  amounts 
for  which  the  tenants  held  receipts  or  could  testify  that 
they  had  paid,  two  of  the  witnesses,  Thomas  and  Brodofsky, 
were  called  to  show  that  the  books,  kept  by  the  defaulting 
and  absconding  bookkee|>er,  did  not  show  certain  small  pay¬ 
ments  made  bv  them,  aggregating  in  all  less  than  $100, 
payment  of  which  Mr.  Early  promptly  expressed  his  readi¬ 
ness  to  make,  in  addition  to  the  sum  of  $1,500  for  other 
rent  items  similarly  unaccounted  for  which  he  had  already 
paid.  Every  criticism,  discrepancy,  badge  of  fraud  or  other 
defect  urged  at  the  hearing  below,  was  made  there,  for  the 
first  time;  notwithstanding  which  fact  the  opinion  below  is 
largely  based  upon  alleged  inconsistencies  and  contradic¬ 
tions  between  the  statements  and  the  evidence  about  which 
the  defendants  had  not  been  examined,  of  which  neither 
they  nor  their  counsel  had  been  given  notice,  and  which 
there  had  been  accordingly  no  opportunity  given  properly  to 
meet.  This  action  is  justified  in  the  Opinion  (p.  99)  on  the 
ground  that  the  api>ellants’’  “constant  demand  that  the  plain¬ 
tiff  should  give  them  particulars  of  all  claims  of  wrong¬ 
doing  on  their  part  is,  in  view  of  their  studious  and  fraudu¬ 
lent  concealment  of  the  facts,  not  to  be  countenanced.  They 
have  covered  the  plaintiff’s  business  from  her  sight,  and  now 
they  profess  to  be  greatly  outraged  by  her  refusal  to  tell 
them  exactly  what  they  have  concealed.  It  is  for  them  to 
show  what  they  have  concealed,  the  fact  that  they  have 
concealed  having  been  clearly  shown  in  more  than  one  in¬ 
stance,  from  which  their  disposition  to  conceal  in  others  is 
but  a  natural  and  legitimate  deduction.  They  must  assume 
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and  bear  the  duty  of  such  a  rigid  accounting  as  the  law 
always  imposes  upon  unfaithful  stewards.  Is  not  this  first 
to  find  them  guilty  of  the  charges,  without  notice  or  oppor¬ 
tunity  to  defend,  and  then  to  hold  that,  being  so  convicted, 
they  were  not  entitled  to  notice  of,  but  should  have  known 

their  guilty  acts,  without  notice? 

The  characterization  by  this  quotation  from  the  opinion 
of  the  efforts  of  defendants’  counsel,  above  set  forth,  to 
obtain  some  reasonable  notice  of  the  items  of  the  ac¬ 
counts,  or  at  least  some  of  them,  which  were 
claimed  to  be  fraudulent  or  inaccurate,  as  a  con¬ 
stant  demand  that  the  plaintiff  should  give  them  particulars 
of  all  claims  of  wrongdoing  on  their  part,  is,  we  submit, 
not  justified  by  the  record,  which  is  as  above  set  forth.  One 
who  has  had  no  notice  of  the  charges  he  is  to  meet  until 
it  is  too  late  to  explain  or  produce  proof  in  his  defense 
against  them,  has  not  had  his  day  in  court.  Courts  of  jus¬ 
tice,  and  especially  equity  courts,  are  not  arenas  for  shots 
from  ambush,  or  attacks  without  reasonable  notice  and  op¬ 
portunity  to  prepare  and  present  a  defense.  No  decree 
should  have  been  made  below,  or  should  be  affirmed  here,  it 
is  submitted,  finally  convicting  the  defendants  of  any  one  of 
the  grave  charges,  brought  against  them  in  the  open  for  the 
first  time  at  the  argument  of  the  case  in  the  Court  below, 
and  against  which,  therefore,  notwithstanding  their  re¬ 
jected  though  entirely  reasonable  recpiests,  they  were  de¬ 
nied  a  fair  or  adequate  opportunity  to  defend  themselves. 

Respectfully  submitted, 

J.  J.  Darlington, 

Of  Counsel  for  Appellant. 

W.  C.  Clephane, 

Allan  O.  Clephane, 

Counsel. 
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APPELLANT’S  “MEMORANDA  OF  FACTS.” 

In  view  of  the  fact  that  appellant’s  original  brief  herein 
is  lor  Ihe  most  part  copied  from  the  brief  filed  by  Early’s 
counsel  in  the  Court  below,  and  in  view  of  the  further  fact 
that  appellant’s  “Memoranda”  just  filed  is  for  Ihe  most 
part  a  re-statement  merely  of  what  is  contained  in  appel- 
lant’s  original  brief,  coupled  with  the  inclusion  of  some 
further  statements  which  are  new  to  appellant’s  original 
brief  herein  but  which  are  in  large  part  already  answered 
in  appellee’s  original  brief,  this  memoranda  will  be  lim¬ 
ited  to  only  such  of  the  new  points  as  it  is  believed  might 
contuse  the  case  in  the  absence  of  an  explanation. 


Mr.  Sands  did  not  testify  that  $1^00  was  fixed  as  com¬ 
pensation  “of  all  the  agents 

At  p.  3  of  appellant's  memoranda,  it  is  stated  that  Mr. 
Sands  did  so  testify.  At  Ree..  120,  it  will  he  seen  that  he 
knew  nothin*?  at  the  time  about  Chesley  &  Chesley  having 
anv  connection  with  Mintwood  exchange,  bnt  he  was 
afterwards  told  by  Lampton  that  Early  Lampton  had 
had  to  divide  their  commission  with  others.  This  is 
borne  onl  by  Chesley’s  testimony  (Rec.,  280)  that  “Mr. 
Lampton  was  looking  after  the  property  and  it  could  not 
be  a  deal  made  except  through  Mr.  Lampton,”  and  that 
he  (Chesley)  knew  nothing  about  the  final  terms  (Rec., 
280).  Rradford  also  testified  that  he  did  not  know  what 
was  finally  done,  but  that  Lampton  had  told  him  he  was 
going  to  buy  an  apartment  house  “cheap”  (Rec.,  389-90). 

Kehoe  did  pay  $20,000,  in  addition  to  1620  18th  St. 

At  pp.  3-4  of  appellant  s  memoranda  it  is  stated  that  no 
one  has  so  testified,  and  that  the  amount  contracted  to  be 
paid  and  actually  paid  was  only  $18,500.  Kehoe  pro¬ 
duced  the  Bradford  settlement  statement  of  Oct.  21,  1904, 
showing  that  Kehoe  actually  pad  $20,000  (see  pp.  235-40, 
appellee's  brief,  showing  the  $20,000  to  be  made  up  of 
$19,500  which  Kehoe  agreed  to  pay.  and  $500  additional 
as  difference  between  $32,500  supposed  trust  on  Mint- 
wood  and  the  $32,000  actual  trust.  Through  a  typo¬ 
graphical  error  the  above  figure  $19,500  is  stated  at  Rec, 
241.  as  $ 1 9,000,  but  />.  398  of  the  original  record  below 
shows  the  true  figure  to  be  $19,500  to  which  said  $500  is 
to  he  added.)  The  claim  of  appellant  that  the  payment 
by  Kehoe  was  only  $18,500,  erroneously  omits  to  take 
into  account  the  $1,000  deposit  recited  in  the  Rradford 
to  Kehoe  receipt  (Rec.,  240),  and  also  omits  to  take  into 
account  the  $500  difference  between  the  amount  of  the 
trusts  (Rec.,  241).  The  claim  further  overlooks  Kehoe’s 


testimony  at  Hoe.,  242,  that  “I  paid  $20,128.57  in  this 
particular  statement,”  and  also  overlooks  the  fact  of  Ke- 
hoe’s  producing  his  canceled  checks  and  check  stubs 
(Rec.,  242-3;  286-7),  showing  he  paid  the  full  amount. 
At  p.  5  ot  appellant’s  memoranda,  it  is  claimed  that  the 
(iourt  below  misunderstood  one  of  appellant’s  conten¬ 
tions.  At  pp.  265-7  of  appellee’s  brief,  it  will  be  seen  that 
the  Court  below  understood  the  contention  according  to 
the  natural  import  of  the  words  used  by  appellant  in  his 
brie f  below.  1  hen,  again,  the  allusion  to  lapse  of  time 
after  the  case  was  argued  omits  reference  to  two  im¬ 
portant  facts:  (1)  that  appellant’s  argument  below  con¬ 
sisted  wholly  ot  the  reading  of  a  brief  which  was  filed, 
and  (2)  that  appellee’s  brief  below  was  not  a  post¬ 
argument  brief  but  was  a  substitute  for  an  oral  reply 
to  appellant’s  argument,  the  Court  deeming  it  better  to 
have  both  arguments  in  writing  since  appellant  had 
committed  his  to  writing  and  read  it. 

Miss  Sands  did  not  testify  that  she  thought  it  would  be 
a  good  thing  to  do  to  take  up  second  trust  on  Margaret. 

The  statement  in  this  behalf  at  p.  8  of  appellant’s  mem¬ 
oranda  is  opposed  to  Miss  Sands’  testimony  at  Rec.,  162 
and  175-6,  that  Early  &  Lampton  advised  it  and  she  “left 
it  entirely  to  them”  (Rec.,  176). 

Court  below  did  not  hold  that  Miss  Sands  entrusted 
$3J)00  note  with  Lampton  for  a  “ joint  speculation ” 

At  p.  8  of  appellant’s  memoranda  it  is  contended  that 
the  Court  below  did  so  find. 

At  p.  9  of  appellant’s  memoranda  it  is  stated  that  Lamp- 
ton  denied  having  represented  the  note  as  still  unpaid 
after  it  had  been  paid.  No  record  reference  is  given  to 
any  such  denial  testimony,  and  we  are  aware  of  none. 

At  p.  10  of  appellant’s  memoranda  it  is  contended  that 
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certain  blank  unit's  given  by  Miss  Samis  jusl  before  go¬ 
ing  abroad  and  while  abroad — which  were  for  Ihe  pur¬ 
pose  of  enabling  Early  &  Lampton  lo  protect  her  inter¬ 
ests  (Hec.,  134-5.  1  !)3.  and  340-8) — must  be  construed  as 
showing  individual  transactions  with  Lampton. 


Xo  free  access  teas  given  to  Warner. 


The  claim  in  this  respect  at  pp.  11-2  of  appellant’s 

memoranda  is  that  Warner  admits  having  had  such 

free  access  and  that  he  took  a  large  number  of  papers 

belonging  to  Early  &  Lampion’s  files.  Warner’s  lesli- 

mniiv  at  Hec..  id 4-7  is  lo  the  conlrarv.  He  was  onlv 
•  •  * 

shown  a  ledger  (Hec.,  415),  and  handed  some  original 
statements  belonging  to  Miss  Sands  (Hec..  410),  but  no 
press  copy  books  were  shown  him  (Hec..  415).  and  about 
four-fifths  of  Ihe  statements  in  evidence  here  were  never 
seen  by  him  (Hec..  410). 

The  suggestion  that  Ihe  Lourl  ought  to  assume  that 
Mi  ss  Sands’  counsel  have  wrongfully  taken  and  secreted 
papers  belonging  to  Early  &  Lampton.  is  without  basis  iu 


the  record. 

At  p.  IS 
is  repeated 
all  books. 
Lampton.” 


of  appellant's  memoranda  the  mis-statement 
that  Warner  “admits,  unrestricted  access  to 
papers,  records  and  files  of  Early  and 


Compound  Interest. 


file  contention  at  p.  17  of  appellant’s  brief  that  the  al¬ 
lowance  of  interest  calculated  with  annual  rests  consti¬ 
tutes  the  imposition  of  a  penalty ,  overlooks  the  fact  that, 
if  the  funds  had  not  been  withheld,  they  might  easily 
have  been  invested  by  Miss  Sands  with  interest  payable 
semi-annually  as  is  usual.  The  supposed  penalty,  there¬ 
fore.  does  not  even  put  Miss  Sands  in  an  equal  situation 
with  that  she  could  have  occupied  had  her  funds  not 
been  withheld. 


5 

Aspersions  upon  motives  of  Miss  Sands  counsel. 
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The  aspersions  upon  the  motives  of  Miss  Sands’  coun¬ 
sel  contained  at  pp.  18-20  of  appellant’s  memoranda  are 
not  justified  by  the  record.  At  p.  18  a  reference  is  made 
to  Rec.,  “423,”  as  showing  that  Mr.  Sullivan  sought  to 
explain  by  way  of  statement,  without  giving  testimony. 
Rec.,  423,  contains  nothing  of  the  sort,  nor  does  any 
other  page  of  the  record  here.  Counsel  is  doubtless  allud¬ 
ing  to  the  original  depositions  below,  and  to  the  fact 
that,  when  the  defendants’  counsel  were  misconstruing 
the  charge  in  the  bill  “went  into”  as  meaning  “pur¬ 
chased,”  Mr.  Sullivan  directed  attention  to  the  miscon¬ 
struction  and  to  the  fact  that  the  general  commingling 
of  funds  would  of  itself  support  the  charge  to  the  extent 
of  taxes,  interest,  &c.,  paid  out  of  the  general  commingled 
funds  into  the  real  estate.  Appellant  assumes,  without 
evidence,  that  the  real  estate  was  under  rental  and  that 
the  rentals  were  used  to  pay  taxes,  &c. — although,  as  a 
matter  of  fact,  the  only  piece  of  real  estate  having  any 
apparent  substantial  equity  seems  to  be  the  parcel  occu¬ 
pied  by  Early  as  a  home. 

Moreover,  the  irrelevancy  of  aspersions  upon  counsel’s 
motives  as  affecting  the  case  appears  from  Kneeland  v. 
"Am.  L.  &  t7Co\U.  S.,  509,  513: 

“We  regret  to  notice  in  the  brief  of  appellee’s 
counsel,  in  No.  1540,  aspersions  on  the  conduct  of 
opposing  counsel.  It  is  not  pleasant  to  be  com¬ 
pelled  to  remind  counsel  that  language  used  in 
briefs,  as  well  as  that  employed  in  oral  argument, 
must  be  respectful.” 

It  would  seem  that,  if  it  is  not  even  permissible,  to 
make  aspersions  upon  the  conduct  of  opposing  counsel 
at  all,  a  fortiori ,  such  conduct  cannot  be  urged  as  affect¬ 
ing  the  client’s  rights. 


All  Hie  charges  in  this  case  were  made  as  the  result 
of  counsel's  investigations,  and  not  from  Miss  Sands’ 
knowledge  (Rec.,  194,  202,  212,  426). 

• 

Defendants  had  specific  notice  in  the  pleadings  of  all 
the  frauds  of  which  they  were  adjudged  guilty f  but  with¬ 
held  from  Miss  Sands’  counsel  free  access  to  books  and 
/papers. 

At  pp.  21-6  of  appellant's  memoranda  it  is  stated  that 
Miss  Sands’  counsel  had  full  and  free  access  to  all  the 
papers,  books.  &c..  of  Early  &  Lampton,  and  that  noth¬ 
ing  was  concealed.  The  papers  and  statements  secured 
by  us  during  the  taking  of  testimony  disclosing  Early  & 
Lampion’s  frauds  are,  obviously,  not  considered  in  mak¬ 
ing  that  assertion.  Appellant’s  other  contentions  are 
sufficiently  answered  at  pp.  89-93  and  p.  449  of  appellees’ 
original  brief,  taken  in  connection  with  the  averments 
of  the  amended  and  supplemental  bill  (Rec.,  18-33) 
showing  the  specific  averments  of  fraud. 

As  to  the  items  in  the  accounts  generally,  the  Court 
below  has  not  acted,  but  has  simply  ordered  a  full  and 
complete  accounting  in  which  the  defendants  will  have 
their  day  in  Court,  and  will  not  only  be  given  an  oppor¬ 
tunity,  but  will  be  required  to ,  explain  the  various  items. 

Rent  Statements  Omitted  Names  of  Tenants. 

The  assertion  at  p.  25  of  appellant’s  memoranda  that 
Miss  Sands’  counsel  “evidently  subjected  the  rent  state¬ 
ments  to  an  exhaustive  comparison  with  the  amounts 
for  which  the  tenants  held  receipts,”  is  but  a  re-state¬ 
ment  of  the  mis-statement  at  p.  66  of  appellant’s  original 
brief  to  the  effect  that  the  rent  statements  gave  the  names 
of  the  tenants,  although,  as  a  matter  of  fact,  the  rent 
statements  gave  the  names  of  no  tenants  (See  p.  449  ap¬ 
pellee’s  brief). 


Alleged  “ Shots  From  Ambush 


The  contention  in  this  behalf  made  at  p.  26  of  appel¬ 
lant  s  memoranda  was  applied  in  oral  argument  to  the 
Mintwood  “exchange”  to  support  the  assertion  that  ap¬ 
pellant  never  knew  it  was  claimed  on  Miss  Sands’  behalf 
that  Kehoe  gave  $20,000  and  1620  18th  St.  The  assertion 
may  be  viewed  in  the  light  of  the  fact  that  at  Rec.  117 
Mr.  Sands  was  examined  respecting  his  not  having 
known  about  Kehoe  paying  $20,000  and  also  about  his 
not  having  known  that  the  Margaret  was  owned  by 
Norment;  and  at  Rec.  121  Early’s  counsel  showed  his 
grasp  of  the  fact  by  asking  on  cross-examination: 

“Q-  they  had  offered  you  1620  18th  street 
and  $20,000  you  would  have  preferred  that  to  1620 
18th  street  and  the  Margaret  apartment  house  and 
$14,000?  A.  Yes,  sir,  a  good  deal  better.” 

Again  at  Rec.  127,  Early’s  counsel  showed  his  further 
grasp  of  the  situation  : 

Q.  I  understood  you  to  say  that  if  the  offer  had 
been  to  give  Kehoe’s  house  (1620  18th  St.)  and 

$20,000  you  would  have  taken  it  quickly?  A. 
That  is  right. 

0-  And  by  that  you  mean  what?  A.  Well,  it 
would  have  been  better  than  taking  the  Margaret. 

1  would  not  have  given  $6,000  for  the  equity  in  the 
Margaret.” 

It  is  to  be  noted  that  this  occurred  at  the  very  first 
session  of  testimony  on  behalf  of  Miss  Sands,  and  yet  it 
is  now  asserted  by  appellant  that  the  specific  evidence  of 
Kehoe.  supported  by  the  papers,  canceled  checks,  check 
stubs  &e.  produced  by  him,  showing  the  purchase  price 
paid  by  him.  was  not  understood. 

Respectfully  submitted, 

GEORGE  E.  SULLIVAN, 
Attorney  for  Appellee ,  Miss  Margaret  C.  Scmds. 


